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[9  Chancery  Division,  169.] 
V.C.H.,  June  28,  1878. 

*In  re  Cox's  Trusts.  [159 

WiU — Beqitest  of  Share  of  Fi'ofits  of  Business — AseeriainmerU  of  ProfiU — Legatee  of 
Life  Interest — Apportionment  Ad,  1870 — ** Dividends  orotJier  Periodical  Payments, 

A  testatrix  bequeathed  a  newspaper  to  trustees  upon  trust  to  continue  the  publi- 
cation thereof  as  long  as  they  tJiou^ht  fit,  and  to  pay  one-fourth  share  of  the  net 
profits  to  J.  C.  during  his  life,  and  after  his  death  to  his  widow  during  her  life ;  and 
the  testatrix  declared  that  no  person  entitled  to  participate  in  the  profits  should 
have  any  right  to  interfere  in  the  management  of  the  publication  or  the  mode  or 
time  of  ascertaining  and  dividing  the  profits  thereof,  but  the  same  should  be  wholly 
in  the  discretion  of  the  trustees,  except  that  they  should  every  January  draw  up  a 
balance-sheet  showing  the  net  profits  during  the  year  ending  on  the  then  preceding 
8 1  st  of  December. 

The  trustees  carried  on  the  paper,  gave  notice  to  J.  C.  and  the  other  beneficiaries 
that  they  intended,  until  further  notice,  to  divide  the  net  accrued  profits  half-yearly 
up  to  the  80th  of  June  and  the  Slst  of  December  in  each  year,  and  they  did  so 
divide  the  same  up  to  the  80th  of  June,  1877. 

On  the  23d  of  December,  1877,  J.  C.  died,  and  his  widow  claimed  the  one-fourth 
share  of  the  net  profits  of  the  half-year  ending  on  the  3l8t  of  December,  1877  : 

//e/J,  first,  that  upon  the  terms  of  the  will  the  person  to  take  a  share  of  the  prof- 
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its  mast  be  living  at  the  tifQe.Vhen  it  was  ascertained  that  there  were  profits  to  be 
divided ;  secondly^  tha^^the  profits  in  question  were  neither  **  rents,  annuities,  divi- 
dends, or  otIier.p«r(^\ocEl  payments,"  within  the  meaning  of  the  Apportionment  Act, 
1870;  and,,coa%miefDtly,  that  that  act  did  not  apply,  and  the  widow  was  entitled 
to  the  whol^  prpms  of  the  half-year  in  question. 

,  '.r-MiTioN.  Mrs.  J.  C.  Cox,  the  proprietor  of  The 
'BuiUfer  newspaper,  by  her  will  dated  in  August,  1858,  be- 
queathed the  newspaper  and  all  that  appertained  to  it  to 
trustees  upon  trust  during  so  long  as  they  thought  fit  to 
carry  on  and  continue  the  publication  of  it,  and  after  pay- 
ment of  all  outgoings  to  apply  the  net  profits  in  manner 
therein  mentioned,  being,  as  to  one-fourth  part  thereof, 
upon  trust  to  pay  one- fourth  share  of  such  net  profits  to  J. 
A.  D.  Cox  during  his  life,  and  after  his  death  to  his  widow, 
and  after  the  death  of  the  survivor  then  over ;  and  the  tes- 
tatrix declared  that  no  person  entitled  to  participate  in  the 
profits,  nor  any  other  person  except  the  trustees,  should 
160]  have  any  right  or  control  or  *interference  in  relation 
to  the  management  or  carrying  on  of  the  publication,  or 
the  mode  or  time  of  ascertaining  and  dividing  the  profits 
thereof;  but  the  same  should  be  wholly  in  the  discretion  of 
the  trustees,  nor  should  any  such  person  have  any  right  of 
investigating  the  accounts  of  the  J)ublication,  or  any  right 
to  require  information  as  to  the  affairs  thereof,  except  that 
the  trustees  should  in  the  course  of  every  January  draw  up 
a  concise  statement  or  balance-sheet  showing  the  net  profits 
accrued  during  the  year  ending  on  the  then  preceding  31st 
of  December ;  and  every  person  interested  in  such  profits 
should  be  entitled  to  inspect,  and  at  his  own  expense  to 
have  a  copy  of,  such  statement  or  balance-sheet,  and  might, 
if  dissatisfied  therewith,  require  the  account  to  which  the 
same  should  relate  to  be  investigated  at  his  own  expense  by 
a  professional  accountant. 

The  testatrix  died  on  the  14th  of  August,  1858.  The 
trustees  carried  on  the  paper,  and  ascertained  and  divided 
the  profits  yearly,  up  to  the  2d  of  August,  1870,  when  they 
gave  notice  to  Mr.  J.  A.  D.  Cox  and  the  other  beneficiaries 
under  the  will,  that  they  intended  until  further  notice  to 
make  from  time  to  time  a  half-yearly  division  of  the  net 
accrued  profits  up  to  the  30th  of  June  and  the  31st  of  De- 
cember in  each  year. 

This  half-yearly  division  was  accordingly  made  up  to  the 
30th  of  June,  1877.  On  the  23d  of  December,  1877,  Mr.  J. 
A.  D.  Cox  died,  and  the  question  having  arisen  whether, 
under  the  Apportionment  Act,  1870,  or  otherwise,  an  appor- 
tioned part  of  the  one- fourth  share  of  the  net  profits  for  the 
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balf- year  ending  on  the  31st  of  that  month  belonged  to  his 
estate,  or  whether  the  same  share  was  payable  to  his  widow 
as  the  person  entitled  to  the  next  life  interest,  the  trustees 
paid  the  amount  representing  that  share  into  court  under 
the  Trustee  Relief  Acts,  and  the  widow  now  petitioned  that 
it  might  be  paid  out  to  her. 

Dickinson^  Q.C.,  and  W.  W,  Karslake^  for  the  peti- 
tioner: There  is  nothing  in  the  terms  of  the  gift  to  make 
this  share  of  profits  apportionable  between  the  successive 
tenants  for  life ;  and  profits  of  a  partnership  business  to  be 
ascertained  and  paid  by  persons  having  such  large  discre- 
tionary powers  are  not '"  dividends  or  periodical  payments" 
within  the  meaning  of  the  Apportionment  *Act,  1870 :  [161 
Jones  V.  OgU  (*).  If  not,  there  are  no  other  words  in  the 
act  which  are  applicable,  and  the  petitioner  is  entitled  to 
the  whole  amount  paid  in. 

W.  Pearson,  Q.C.,  and  Hemings,  for  the  legal  personal 
representative  of  J.  A.  D.  Cox:  The  estate  of  J.  A.  D. 
Cox  is  entitled  to  an  apportioned  part  of  the  sum  paid  in. 
Iq  Jones  v.  Ogle  the  question  was  not  between  successive 
tenants  for  life,  but  between  the  estate  of  the  testator  and 
a  person  to  whom  he  had  given  a  life  interest ;  and  the  tes- 
tator was  a  partner  in  a  private  trading  partnership  in 
which  the  profits  were  not  ascertained  and  divided  at  fixed 
periods,  but  depended  upon  the  state  of  the  business  and 
the  discretion  of  the  managing  partner.  Here  the  will  de- 
fines the  rights  of  the  parties.  It  is  not  a  case  of  partner- 
ship. The  profits  must  be  divided,  and  must  be  ascertained 
at  fixed  periods,  the  trustees  having  only  a  discretion  as  to 
the  mode  or  time  of  ascertainment  and  division,  which  dis- 
cretion they  have  exercised  by  fixing  half-yearly  periods  and 
dividing  accordingly.  These,  therefore,  were  ''periodical 
payments"  within  the  meaning  of  the  act.  Moreover,  they 
would  be  included  in  the  word  ''dividends,"  and  the  will 
is  within  the  operation  of  the  Apportionment  Act,  although 
the  testatrix  died  before  the  passing  of  that  act. 

[They  cited  Capron  v.  Capron{*);  Hasluck  v.  Pedley{*)] 
Pollock  V.  Pollock  {*) ;  Lindley  on  Partnership  (*).] 

Wolstenholme,  for  the  trustees. 

Hall,  V.C:  It  appears  to  me  that  this  case  is  not  within 
the  Apportionment  Act,  1870.  The  case  may  be  considered 
with  reference  to  the  Apportionment  Act,  and  also  upon 

(')  Lftw  Rep.,  14  Eq.,  419  ;  Ibid,  8  Oh.,        (»)  Law  Rep.,  19  Eq.,  271 ;  11  Eng.  R., 
192  88fi  * 

(«)  Law  Rep.,  17  Eq.,  288 ;  7  Eng.  R.,        (*)  Law  Rep.,  18  Eq.,  829;  9  Eng.  R., 
822.  840. 

{»)  4th  ed.,  p.  1081. 
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the  construction  of  this  particular  will  independently  of 
the  act. 

I  will  proceed  to  consider  it  in  the  first  instance  independ- 
ently of  the  act.  The  testatrix  directed  the  carrying  on  of 
162]  her  business,  *and  gave  the  particular  share  with 
which  we  are  dealing,  viz.,  one- fourth  of  the  net  profits,  to 
her  trustees  upon  trust  to  pay  the  same  to  J.  A.  D.  Cox 
during  his  life,  and  after  his  decease  to  his  widow,  the  peti- 
tioner, Mary  Cox,  during  her  life,  with  a  gift  over.  The 
gift,  then,  is  a  gift  of  profits.  Now,  in  ascertaining  the 
profits  of  a  business,  the  usual  course  is  to  take  a  particular 
period  of  time  between  the  day  up  to  which  the  profits  are 
to  be  brought  into  account  and  the  last  preceding  day  when 
a  similar  account  was  rendered. 

In  this  case  the  testatrix  left  it  entirely  to  the  discretion 
of  her  trustees  to  fix  the  mode  and  time  of  ascertaining  and 
dividing  the  profits ;  and  that  mode  and  time  might  appar- 
ently be  changed  from  time  to  time.  It  is  true  that  in  the 
particular  notice  which  the  trustees  gave  they  stated  that 
they  meant  to  divide  the  profits  half  yearly  instead  of 
yearly,  and  that  course  they  continued.  But  it  does  not 
appear  to  me  that  the  course  so  adopted  can  be  taken  as 
giving  any  title,  in  respect  of  that  which  was  to  be  done  at 
the  end  of  the  year,  to  a  person  who  died  before  that  time 
arrived.  What  was  given  to  such  person  was  merely  given 
in  the  shape  of  a  trust  of  profits,  and  such  profits  were  to  be 
ascertained  at  the  end  of  the  year. 

Under  the  trusts,  then,  and  independently  of  the  act,  I 
take  it  that,  in  order  to  be  entitled  to  the  benefit  of  the 
trust,  the  person  to  take  must  be  living  at  the  time  when  it 
was  ascertained  that  there  had  been  some  profits  in  the  pre- 
ceding year.  It  may  well  be  that  in  any  given  case  the 
whole  profits  of  a  business  have  been  made  in  one  week,  or 
even  in  one  day.  There  is  nothing  which  can  enable  me  to 
say  that  the  profits  are  to  be  spread  over  the  whole  year 
and  divided  between  the  beneficiaries  according  to  the  time 
during  which  each  of  them  has  lived.  There  is  nothing  in 
the  circumstance  that  the  gift  is  one  of  profits  which  can  of 
itself  create  such  a  division.  You  must  find  something  in 
the  instrument  itself.  I  am  now  speaking  of  the  instrument 
independently  of  the  act  of  Parliament.  In  all  these  cases 
it  is  to  be  observed  that  the  first  cestui  que  trust  (where  the 
Apportionment  Act  is  not  applied)  comes  in  immediately 
for  the  whole  benefit  of  the  first  division  subsequent  to  the 
death  of  the  testator.  This  testatrix  died  in  the  month  of 
163J    August,   therefore  the  first  tenant  for  life  *appar- 
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ently  came  in  for  the  whole  profits  of  the  then  current  year, 
that  is,  he  not  only  got  tlie  profits  of  five  months,  from  Au- 
gust to  December,  but  the  profits  for  the  whole  twelve 
months  up  to  December,  that  is  to  say,  seven  months  in 
addition.  That  being  so,  it  appears  to  me  that  upon  this 
will  there  is  nothing  entitling  Mr.  J.  A.  D.  Cox  to  anything 
except  what  was  ascertained  and  determined  to  be  profits 
accruing  during  his  life.  I  cannot  divide  it  or  apportion  it 
in  any  way  whatever. 

The  question  remains,  whether  the  Apportionment  Act, 
1870,  applies.  That  act  cannot  apply  unless  these  profits 
are  brought  within  the  words  ''rents,  annuities,  dividends, 
or  other  periodical  payments."  Now  to  bring  this  case 
within  the  terms  of  the  act  these  profits  must  be  either 
*' dividends"  or  "periodical  payments."  I  do  not  consider 
that  they  are  dividends  in  any  sense.  A  share  of  profits  is 
properly  called  a  dividend  when  declared  in  respect  of 
shares  taken  in  a  trading  concern.  There  is  nothing  in  the 
word  ''dividend"  which  could  apply,  even  in  any  loose  or 
popular  sense,  to  a  share  of  profits  such  as  this.  The  busi- 
ness in  this  case  was  the  testatrix's  own,  and  shares  in  the 
profits  of  that  business  are  not  made  dividends  merely  be- 
cause several  persons  are  interested  in  them.  If,  instead  of 
the  profits  being  divided  into  four  shares,  the  whole  profits 
had  been  given  to  one  tenant  for  life,  it  could  not  have  been 
said  that  such  tenant  for  life  was  taking  a  dividend  when 
in  fact  he  got  the  whole.  Nor  can  you  say  that  a  person  is 
taking  a  "dividend"  because  he  only  gets  an  aliquot  part 
of  that  whole.  Then  as  to  these  being  "periodical  pay- 
ments," from  the  words  which  are  associated  with  this  ex- 
pression in  the  act  of  Parliament,  viz.,  "rents,  dividends, 
and  annuities,"  I  cannot  consider  a  division  of  profits  be- 
tween several  beneficiaries  a  "periodical  payment"  in  any 
fair  sense  of  those  words  within  the  meaning  of  the  act.  I 
come  to  that  conclusion  independently  of  authority,  but 
that  conclusion  is,  I  think,  fortified  by  the  observations  of 
Lord  Selborne  in  the  case  of  Jones  v.  Ogle  (*),  referred  to  in 
the  argument.  I  therefore  hold  that  the  petitioner  is  enti- 
tled to  the  entire  income  in  question. 

Solicitors :   Bockett  &  Son  ;  Stevens  <6  King. 

0)  Law  Rep.,  8  Ch.,  192. 
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[9  Chancery  Division,  164.] 
V.C.H.,  June  29,  1878. 

161]  *Massey  V.  Allen. 

[1876     M.     265.] 

RegittraHon  of  Skare9 — Rtpttdiation  of  Ovmernhip — \M.mling-up — Contributory — An- 
gignment  to  Company  of  Right  to  be  iiidemnified — Action  by  Liquidator  in  the  Name 
of  Assignor — Issue  joined — AjipHratum  to  examine  Defendant  allowed — Companies 
Act,  1862,  s.  U6— Costs. 

M.,  at  the  request  of  A.,  who  afterwards  repudiated  the  ownership  in  them,  and 
allied  that  it  was  in  H.,  aereed  that  shares  in  a  company,  subsequently  ordered  to 
be  wound  up,  might  be  registered  in  his  name  as  trustee.  The  shares  were  after- 
wards transferred  to  W.,  and  in  the  liquidation  M.  was  placed  in  the  B  list  of  con- 
tributories,  and  was  required  to  pav  the  call  made.  M.  in  1876  assigned  to  the 
company  all  right  to  be  indemnified  \)y  A.  and  H.,  and  under  the  power  in  the  deed 
to  sue  in  his  name  the  liquidator,  with  the  sanction  of  the  court,  brought  an  action 
in  M.'8  name  against  A.  and  H.,  to  recover  what  was  due  on  the  shares,  and  for  a 
declaration  that  they  or  one  of  them  were  or  was  bound  to  indemnify  M.  against  all 
liability.  Issue  was  joined  in  November,  1877.  On  an  application  by  the  liquida- 
tor under  the  115th  section  of  the  Companies  Act,  1862  : 

Held,  that  A.  was  a  person  liable  to  be  summoned,  as  being  capable  of  giving  in- 
formation in  reference  to  the  assets  of  the  company,  and  that  he  must  attend  before 
the  special  examiner  to  be  examined  and  answer  all  relevant  questions. 


[9  Chancery  Division,  170.] 
V.C.H.,  June  20;  July  2,  1878. 

170]  *SmITH   V.    CONDER. 

[1874     S.     806.] 

Will — Sums  advanced  by  Testator — Direction  in  Will  to  account — Letters,  subsequently, 

writing  off  Amounts — Hotchpot. 

Testator,  who  died  in  1874,  by  his  will,  in  1864,  gave  the  residue  of  his  property 
to  trustees  to  divide  amongst  his  six  children  equally,  and  directed  that  the  suras 
of  money  advanced  to  them  in  his  lifetime  should  be  brought  into  hotchpot.  He 
advanc^  to  his  two  sons  in  and  subsequent  to  1869  several  sums  of  money,  and  in 
1878  he  wrote  a  letter  to  each  of  them,  stating  that  if  he  would  give  him  a  proiuis- 
Bory  note  for  the  sum  mentioned  he  would  write  off  the  balance : 

Ifeld,  that,  regardless  of  the  letters,  the  sons  must  bring  the  whole  of  the  sums  ad- 
vanced to  them  into  hotchpot. 

Further  consideration  and  summons  to  vary  certificate. 

This  bill  was  filed  in  1874  by  James  Smith  (since  deceased) 
and  Harriet  his  widow  (as  administratrix  under  order  to 
revive  dated  the  29th  of  April,  1878)  for  the  purpose  of 
obtaining  a  declaration  that  certain  letters  which  passed 
between  John  Brett  (Mrs.  Smith's  father),  the  testator  in 
the  cause,  and  James  Smith,  previously  to  the  daughter's 
marriage,  formed  a  contract  which   ought  to  have  effect 
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given  to  it,  and  asking  that  the  trusts  of  the  testator's 
will  might  be  carried  into  effect,  and  that  the  rights  and 
interests  of  the  plaintiflFs  and  of  the  defendants,  John 
Robert  Brett  and  Arthur  Brett,  and  others  interested  in  the 
estates,  miglit  be  ascertained  and  declared,  and  for  conse- 
quential relief. 

John  Brett,  who  died  in  February,  1874,  by  his  will,  dated 
the  18th  of  April,  1864,  after  making  a  provision  for  his 
wife  and  bequeathing  some  legacies,  gave  his  real  estate  and 
the  residue  of  his  personalty  to  trustees  upon  trusts  for  sale 
and  conversion,  and  investment  of  the  proceeds,  as  therein 
mentioned,  and  for  division  amongst  all  his  b\k  children, 
two  sons  and  four  daughters,  equally,  the  shares  of  the  sons 
to  be  paid  at  twenty-one  years  of  age,  and  of  the  daughters 
at  twenty-one  years  of  age  or  marriage ;  and  he  declared 
tiiat  all  siTch  sums  of  money  as  he  had  then  already  ad- 
vanced or  should  thereafter  advance  to  or  for  the  benefit  of 
his  children  as  should  appear  in  any  account  in  his  hand- 
writing *kept  by  him  for  that  purpose,  or  as  should  [171 
be  shown  in  any  other  manner,  snould  be  considered  and 
taken  in  full  for,  or,  as  the  case  might  be,  in  part  of,  his  or 
her  share  of  and  in  the  trust  estate.  The  testator  made  a 
codicil  in  April,  1866,  but  as  it  affected  only  the  share  of 
Mrs.  Smith  it  is  not  material  to  be  mentioned. 

A  question  had  arisen  in  taking  the  accounts  of  the  testa- 
tor's personal  estate  in  reference  to  the  sums  of  money  ad- 
vanced by  him  to  his  two  sons. 

The  testator  wrote  to  his  son  John  Robert  a  letter  dated 
the  16th  of  January,  1873,  in  which  he  set  forth  the  sums  of 
money  (in  the  aggregate  £1,575)  which  he  had  advanced  to 
him,  and  stated  in  effect  that  if  he  would  send  him  a  prom- 
issory note  for  £935  he  would  write  off  the  balance  ;  and  he 
wrote  to  his  son  Arthur  a  letter  dated  the  17th  of  January, 
1873,  in  which  he  set  forth  the  sums  of  money  (in  the  aggre- 
gate £1,760)  which  he  had  advanced  to  him,  and  stated  in 
effect  that  if  he  would  send  him  a  promissory  note  for  £1,110 
he  would  write  off  the  balance. 

The  Chief  Clerk,  in  his  certificate  dated  the  16th  of  May, 
1878,  set  forth  the  dates  on  which  the  various  sums  of  money 
were  advanced,  all  being,  in  John  Robert's  case,  on  and  after 
the  17th  of  January,  1869,  and  in  Arthur's  case  on  and  after 
the  28th  of  September,  1869  ;  and  in  taking  the  accounts  he 
had  allowed,  in  the  case  of  John  Robert,  £500  and  £140,  to- 
gether £640,  "amounts  written  off  as  a  gift  as  per  letter  of 
testator  dated  the  16th  of  January,  1873 ;"  and  in  the  case 
of  Arthur,  £500  and  £150,  together  £650,  ''amounts  written 
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off  as  a  gift  as  per  testator  s  letter  dated  the  17th  of  Jau- 
uary,  1873." 

The  Chief  Clerk  having  given  effect  to  the  letters  to  the 
sons,  minates  had  been  prepared  which  proposed  to  carry 
out  the  certiticate  in  not  reqairing  the  sous  to  bring  into  ac- 
count the  two  sums  of  £640  and  £650.  This  wasa  sanimons 
on  the  farther  consideration  of  the  canse  to  vary  the  certiti- 
cate, asking  that  the  sons  might  be  ordered  to  bring  the  two 
sums  before  mentioned  into  account,  in  accordance  with  the 
terms  of  the  will. 

TF.  Pearson^  Q.C.,  and  RoTner^  for  the  plaintiff. 

jRobinsany  Q.C.9  and  WhUaker,  for  the  defendants,  the 
sons. 
172]    *  Cozens- Hardy ^  for  the  defendant  Thomas  Conder. 

Lemon^  for  the  defendants  T.  E.  Conder  and  his  wife. 

Carson  and  BidweU^  for  other  parties. 

The  cases  referred  to,  excepting  that  of  Ex  parte  Pye  ('), 
are  noticed  in  the  judgment. 

Hall,  V.C:  I  hold  that  the  proviso  in  the  will  as  to  the 
advances  made  by  the  testator  must  have  effect  given  to  it 
regardless  of  the  letters  which  are  relied  upon  as  showing 
that  the  sons  were  not  to  be  charged  with  more  than  the 
sums  for  which  they  were,  as  mentioned  in  those  letters,  to 

five  promissory  notes.  The  testator  could  not  by  his  will 
y  any  express  reference  to  future  letters  have  incorporated 
such  letters  into  his  will,  or  regulated  his  dispositions  in 
relation  thereto,  Singleton  v.  Tovilinson{^\  and  the  letters 
are  not  admissible  in  evidence  to  construe  or  vary  the  opera- 
tion of  the  will.  KirJc  y.  JEddowes{')  is  not  an  authority 
opposed  to  my  opinion  ;  on  the  contrary,  the  Vice-Chaucel- 
lor  said  that  declarations  of  the  testator  made  at  any  other 
time  than  contemporary  with  the  advance  were  inadmissi- 
ble. To  admit  the  letters  would  be  to  allow  of  an  alteration 
of  the  will  by  an  instrument  not  properly  executed  as  a 
will.  This  is  not  the  case  of  a  presumption  sought  to  be 
rebutted,  but  a  case  of  express  declaration  contained  in  a 
testamentary  instrument,  which  declaration  it  is  sought  to 
displace  by  declarations  contained  in  instruments  not  testa- 
mentary. 

I  may  mention  that  I  have  looked  at  the  cases  of  Whate- 
ley  V.  Spooner  (*)  and  QuiJiampton  v.  Ooing  (').  As  to 
'Whateley  v.  Spooner  the  marginal  note  is  stated  as  follows: 
''Direction  in  a  will  that  all  and  every  such  sums  of  money 

(')  18  Vea.,  140.  (*)  8  K  A  J..  642. 

(*)  3  App.  Cm.,  404 ;  24  Eng.  R.,  297.         C)  24  W.  R.,  917. 
(•*;  3  Uare,  509. 


Vol.  IX.]  CHANCERY  DIVISION.  9 

V.C.H.  Smith  v.  Conder.  1878 

whicli  I  have  already  advanced  or  may  hereafter  advance  to 
my  children  as  will  appear  in  a  statement  in  my  hand- 
writing should  be  brought  into  hotchpot :  Held,  that  a  sub- 
sequent unattested  statement  in  testator's  *hand-  [173 
writing  was  admissible  in  evidence  of  advances."  I  do  not 
think  that  the  marginal  note  accurately  represents  the  Vice- 
Chancellor  Wood's  judgment.  At  all  events,  there  is  no 
such  reference  in  the  will  in  the  present  case  to  a  statement 
as  there  was  in  the  will  in  that  case.  In  Quiliam/pton  v. 
Going  (*),  in  which  it  was  held  that  the  entries  in  the  ledger 
were  conclusive,  they  were  read  as  incorporated  into  the 
will,  but  the  entries  were  all  made  previously  to  the  date  of 
the  will. 

Solicitors:    John  Croft;   B,  E,  Oreenfleld;  F.  Stanley ; 
Aldridgej  Thorn  &  Morris, 

(»)  24  W.  R.,  917. 

See  25  Kng.  Rep.,  188  note.  of  the  wife  is  competent  to  show  that 

In  equity,  generally,  when  land  is  the  intention  of  the  parties  was  that 

oonyeyed  to  one  person  on  the  payment  the  wife  should  hold  for  the  husband  ; 

of  the  consideration  by  another,  a  re-  and  the  finding  of  the  jury  as  to  the 

suiting  trust  will  be  presumed  in  favor  fact  is  conclusive  :  Seibold  «.   Christ- 

of  him  who  pays  the  consideration.  man,  7  Mo.  App^  Rep. ,  254. 

AlUer,  when  the  purchase  is  made  A  purchaser  of  land  who  pays  the 

by  a  husband  and  the  conveyance  is  to  price  and  has  the  title  made  to  another, 

the  wife.     In  such  case  the  presump-  for  whom  he  is  under  a  legal  or  moral 

tion  is  that  it  was  intended  for  the  ben-  obligation  to  provide,  or  towards  whom 

efit  of  the  wife.  he  has  placed  himself  in  loco  parentis. 

Where  a  husband  pays  the  consider-  is  presumed  to  be  a  settlement  and  not 

ation  of  a  conveyance  of  land  to  his  a   trust   for  the  purchaser ;  bat  such 

wife  from  a  third  person,  the  burden  presumption  may  be  rebutted  by  evi- 

of  proof  is  upon  the  huslMind  to  over-  dence. 

come  the  presumption  and   establish  A  trust  does  not  result  in  favor  of  a 

the  truth  :   Stevens  v.  Stevens,  70  Me.,  brother  who  purchases  a  homestead  for 

92.  his  sisters,  to  whom  he  stands  in  loco  pa- 

Where  a  husband  purchases  real  es-  rentia,  and  takes  the  title  to  the  eldest 

late  with  his  own  money  and  causes  and   his   aunt,   although   they  subse- 

the  conveyances  to   be   made  to  his  quently  permit  him  on  reverse  of  for- 

wife,  there  is  no  presumption  of  a  re-  tune  to  live  and  build  there,  and  the 

salting  trast,  but  prima  facie  this  is  a  aunt  reconveys   to    him    her   moiety: 

pro'^Hjion  for  the  wife.  Higdon  v,  Higdon,  57  Miss.,  264. 

Evidence  of  declarations  and  of  acts 

26  Eng.  Rep.  2 
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[9  Chancery  Division,  173.] 
V.C.H..  July  5,  1878. 

Stirling-Maxwell  v.  Cartwright. 

[1878     M.     28.] 

AdminiiUration — Jurisdiction — DomicU — Scotch  Aaaets — Limits  AdministrtUion. 

Where  the  Probate  Division  of  the  High  Court  of  Justice  had  granted  a  general 
probate  of  the  will  of  a  Scotch  testator,  the  Chancery  Division  made  the  ordinary 
decree  for  the  administration  of  the  personal  estate  of  the  testator  without  limiting 
it  to  the  English  assets,  and  notwithstanding  the  opposition  of  a  majority  of  the 
executors. 

The  testator  in  this  action,  Sir  William  Stirling- Maxwell, 
of  PoUok  and  Keir,  was  a  domiciled  Scotchman,  and  he 
made  while  at  Venice  a  holograph  will,  which  was  unat- 
tested, but  was  validly  executed  according  to  the  law  of 
Scotland.  By  this  will  he  appointed  six  persons  his  exec- 
utors and  the  guardians  of  his  infant  sons,  whose  mother 
was  dead,  and  to  whom  he  left  nearly  the  whole  of  his  prop- 
erty. The  testator  had  real  estate  of  great  value  in  Scot- 
land, and  personal  estate  there  of  the  value  of  £200,000; 
he  had  no  real  estate  in  England,  and  his  personal  estate 
there  consisted  chiefly  of  a  leasehold  house,  furniture,  and 
library  in  Grosveiior  Street,  and  was  under  £20,000  in  value. 
Confirmation  of  the  will  was  obtained  by  the  executors  in 
Scotland,  upon  production  of  which  probate  of  the  will  in 
the  ordinary  form  was  granted  to  them  by  the  Probate  Di- 
vision of  the  High  Court  of  Justice,  purporting  to  give  them 
174]  administration  of  all  and  singular  *the  personal  es- 
tate and  effects  of  the  deceased,  the  amount  thereof  being 
sworn  under  £20,000. 

This  action  was  then  brought  by  one  of  the  six  executors, 
as  the  next  friend  of  the  infant  sons  of  the  testator,  against 
the  other  five  executors,  in  order  to  have  his  personal  estate 
administered,  and  proper  provision  made  for  the  mainte- 
nance and  education  of  the  infant  plaintiffs. 

Dickinson^  Q.C.,  and  J.  D.  Davenport,  for  the  plaintiffs, 
asked  for  an  ordinary  administration  decree,  without  limit- 
ing it  to  the  j)ersonal  estate  in  England. 

Hastings,  Q.C.,  and  MaonagJtten,  for  the  defendants: 
The  suit  is  entirely  unnecessary,  as  due  provision  has 
already  been  made  for  the  custody  and  education  of  the 
infant  plaintiffs  ;  but  if  it  is  to  continue,  then,  as  the  testa- 
tor was  a  domiciled  Scotchman,  and  all  his  real  estate 
and  by  far  the  larger  portion  of  his  personal  estate  is  in 
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Scotland,  any  decree  for  administration  to  be  made  in  this 
action  should  be  limited  to  the  English  personalty,  which 
alone  can  come  to  the  executors  by  virtue  of  the  English 
probate ;  and  after  payment  thereout  of  the  English  debts, 
the  balance  of  the  English  assets  should  be  applied  by  the 
executors  in  accordance  with  the  law  of  Scotland.  This  is 
what  w^s  done  in  Preston  v.  Melville  ('). 

The  administration  of  the  personal  estate  of  a  domiciled 
Scotchman  belongs  to  the  Scotch  courts,  and  it  is  settled 
that  the  English  court  has  no  jurisdiction  to  deal  with  anj'^- 
thing  but  the  assets  locally  situate  in  England,  and  it  ad- 
ministers them  by  satisfying  the  English  claims,  and  by 
handing  over  the  surplus  to  the  Scotch  representatives: 
Enohin  v.  Wylie{*). 

The  court  has  no  doubt  frequently  administered  personal 
estates,  parts  of  which  have  been  locally  situate  abroad,  but 
this  has  always  been  by  consent,  and  there  is  no  case  in 
which  it  has  done  so  against  opposition.  The  decree  must 
be  in  the  form  of  that  in  Preston  v.  Melville. 

[They  also  referred  to  Cook  v.  Oregson{*).] 

*  Dickinson^  in  reply:  In  Preston  v.  Melville  {^)  [175 
the  grant  of  letters  of  administration  was  limited  to  the  per- 
sonal estate  in  England,  and  the  decree  was  limited  accord- 
ingly; while  in  Eaohin  v.  Wvlie{*)  the  question  was 
whether  the  English  courts  would  construe  a  foreign  will, 
and  that  case  is  no  authority  for  limiting  the  decree  for  ad- 
ministration to  the  English  assets  in  a  case  where  general 
probate  of  a  Scotch  will  has  been  granted  by  the  English 
court. 

Hall,  V.C:  It  appears  to  me  that  in  this  case  the  decree 
must  be  the  ordinary  decree,  and  not  limited  to  the  property 
in  England.  The  only  authority  cited  in  favor  of  the  prop- 
osition that  the  decree  should  be  so  limited  is  the  case  of 
Preston  v.  Melville;  but  there  the  grant  of  letters  of  admin- 
istration was  in  terms  limited  to  the  personal  estate  in  Eng- 
land, that  is  not  so  in  the  present  case,  the  grant  here  being 
general. 

I  cannot  say  that  in  the  course  of  my  experience  I  ever 
met  with  a  decree  so  limited.  The  court  is  constantly  deal- 
ing with  estates  portions  of  which  are  situate  out  of  this 
country,  and  I  never  saw  a  decree  limited  to  assets  in  Eng- 
land. The  court  always,  according  to  my  experience,  makes 
the  ordinary  decree.  I  say  nothing  as"  to  what  the  court 
would  have  done  in  case  there  had  been  proceedings  in 

(»)  16  Sim.,  36 ;   8  01.  «k  F.,  1.  («)  10  H.  L.  C,  1,  16. 

(*)  2  Drew,  647. 
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Scotland,  and  anything  in  the  nature  of  a  decree  had  been 
made  there. 

I  see  no  reason  why  there  should  not  in  this  case  be  the 
ordinary  decree  for  administration.  The  decree  must  be  so 
framed,  and  there  must  be  an  inquiry  as  to  the  outstanding 
personal  estate  in  the  usual  form. 

Solicitors:  Campbell^  Reeves  &  Hooper;  Fresliflelds  & 
Newman. 

See  18  Eng.  Hep.,  648  note  ;  24  Eng.  executors  in  Virginia  and  also  in  Lou- 
Rep.,  243  note;  11  Eng.  Rep.,  691  isiana,  and  the  creditors  obtained  judg- 
note  ;  1  Williamson  Executors  (6tli  Am.  ments  against  the  Virginian  executors 
ed.),  bottom  paging,  862,  432  ;  2  id.,  without  being  able  to  obtain  payment, 
1480;  8  id.,  1668,  1929.  and  then  sued  the  executors  in  Louis- 

The  primary  probate  jurisdiction  of  iana,  the  Virginian  judgments  were  ad- 

everything    pertaining    to  the    settle-  missible  evidence  for  the  above-men- 

ment  of  estates  is  exclusively  in  the  tioned  purposes :    Hill  f>.  Tucker,   13 

place  of  the  domicil  of  the  deceased :  How.  (U.S.),  458. 

Leonard  d.  Putnam.  51  N.  H.,  247.  One  Sarah  E  Little,  a  resident  of 

The  general  rule  is,  that  a  foreign  Perry,  Wyoming  county.  New  York, 

representative  will  not  be  allowed  to  died,  leaving  a  last  will  and  testament, 

intermeddle  with  assets  in  the  state  :  which  was  duly  admitted  to  probate  by 

Rucks  «.  Taylor,  49  Miss.,  552.  the  surrogate  of  that  county,  by  whom. 

An  action  of  debt  will  not  lie  against  on  January  6,  1878.  letters  testamen- 
an  administrator  in  one  of  the  states,  on  tary  thereon  were  duly  issued  to  one 
a  judgment  obtained  against  a  differ-  Page,  one  of  the  executors  named 
ent  administrator  of  the  same  intestate  therein.  At  the  time  of  her  death  the 
appointed  under  the  authority  of  an-  testatrix  owned  certain  personal  prop- 
other  state  :  Stacy  v.  Thrasher,  6  How.  erty  situated  within  this  state,  and 
(U.S.),  44:  McLean  0.  Meek,  IS  How.  also  certain  bonds  and  mortgages  and 
(U.S.),  16.  promissory  notes  in  the  state  of  Michi- 

The  relations  or  privity  between  ex-  gan,  the  property  in  that  state  being 

ecutors  and  their  testators  in  Louis-  held  and    managed    for    her    by  one 

iana,  do  not  diifer  from  those  which  ex-  Grant, 

ist  at  common  law.  The  testatrix  gave  certain  legacies 

The  interest  of  an  executor  in  the  to  persons  named  in  the  will,  and  then 

testator's  estate   is  what  the  testator  appointed  **  Henry  V.  Page  my  execu- 

gives  him,   that  of  an   administrator  tor  for  carrying  out  the  provisions  of 

only — that  which  the  law  of  his  ap-  this  my  last  will  and  t-estament,  so  far 

pqintment  enjoins.  as  they  relate  to  parties  and  property 

Hence,  executors  in  different  states  in    this    state    (in    New    York),    and 

are,  as  regards  the  creditors  of  the  tes-  Charles  N.  Grant,  of  East  Saginaw,  and 

tator,  executors  in  privity,  bearing  to  D.  H.  Jerome,  of  Saginaw  City,  Michi- 

the  creditors  the  same  responsibilities  gan,  my  executors  for  everything,  so 

as  if  there  was  only  one  executor.  far  as  they  relate  to  parties  and  prop- 

Al though     a     judgment     obtained  erty  in  the    state  of    Michigan,   and 

against  an  executor  in  one  state  is  not  elsewhere." 

conclusive  upon  an  executor  in  another  Page  never  applied  for  letters  testa- 
state,  yet  it  may  be  admissible  in  evi-  mentary  or  of  administration  in  Michi- 
dence  to  show  that  the  demand  had  gan,  but  letters  were  duly  issued  out 
been  carried  into  judgment,  and  that  of  the  probate  court  of  that  state  to  the 
the  other  executors  were  precluded  by  said  Grant  and  Jerome,  who  qualified 
it  from  pleading  prescription  or  the  and  acted  as  executors  under  the  said 
statute  of  limitations  upon  the  original  will  : 
cause  of  action.  Held,  that  the  title  to  the  property 

Therefore,  where  a  person  appointed  of  the  testatrix,  which  was  situated 
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outside  of  this  state,  did  not  vest  in, 
Page,  bat  odIjt  the  title  to  such  as  was 
within  the  state : 

That  he  was  not  chargeable  with  or 
liable  to  account  for  property  of  the 
testatrix  situated  without  this  state, 
and  which  never  came  into  his  actual 
possession,  nor  was  he  bound  to  enter 
such  property  upon  the  inventory  iiled 
by  him  here : 

That  upon  accounting  for  all  the 
property  of  the  testatrix,  situated 
within  this  state,  at  the  time  of  her 
death,  he  was  entitled  to  be  discharged  : 
Sherman  v.  Page,  21  Hun,  59. 

The  rule  that  personal  property  is 
subject  to  the  law  which  governs  the 
person  of  its  owner,  as  to  its  transmis- 
sion by  bequest  or  intestacy,  though 
foundeid  on  international  comity,  is 
equally  obligatory  upon  our  courts  as 
a  legal  rule  of  purely  domestic  origin. 

A  foreign  administrator,  though  hav- 
ing no  authority  as  such  to  coerce  the 
collection  of  assets  in  this  state,  is 
equally  accountable  to  the  tribunal  ap- 
pointing him,  where  tbey  are  voluntari- 
ly paid  or  delivered  to  him  here,  as  if 
they  were  collected  within  its  jurisdic- 
tion. 

An  executor  appointed  in  Connecti- 
cut receiving  payment,  without  suit, 
from  debtors  of  the  decedent  within 
this  state,  may  account  therefor  to  the 
probate  courts  of  Connecticut ;  and  the 
fact  that  he  subsequently  takes  out  let- 
ters of  administration  in  this  state, 
does  not  make  him  liable  to  account 
here  fur  such  assets  in  the  course  of 
administration  under  the  orders  of  the 
foreign  tribunal.  Whether  the  courts 
of  tltis  state  are  to  decree  distribution 
of  the  assets  collected  here  under  an 
ancillary  administration  granted  by 
them,  or  to  remit  the  disposition  thereof 
to  the  courts  of  the  testator's  doniicil, 
is  not  a  question  of  jurisdiction,  but 
of  judicial  discretion,  upon  the  circum- 
stances of  the  particular  case. 

The  testator  died  a  resident  of  Con- 
necticut, as  were  his  executors  and  leg- 
atees. Five-sixths  of  the  estate  was 
before  the  probate  court  of  that  state 
for  accounting  and  distribution,  and 
the  executor  desired  to  remit  to  that 
jurisdiction  the  distribution  of  the 
remainder  which  had  Ijeen  collected  by 
virtue  of  administration  granted  to  him 
by  the  surrogate  of  New  York.  Sev- 
eral of  the  legatees  who,  after  the  tes- 


tator's death,  became  residents  of  this 
state,  insisted  that  the  distribution 
should  be  decreed  by  the  surrogate  of 
New  York,  to  whom  the  executor  had 
applied  for  a  final  settlement  of  his  ac- 
counts. It  appeared  that  the  surrogate 
differed  in  opinion  from  the  courts  of 
Connecticut  in  reference  to  the  con- 
struction of  the  will.  Held,  that  the 
surrogate  should  have  remitted  the  dis- 
tribution to  the  courts  of  Connecticut : 
Parsons  v.  Lyman,  20  N.  Y.,  103. 

Whether  a  deceased  person  died  in- 
testate or  not,  is  to  be  determined  by 
the  law  of  the  place  where  he  was 
domiciled  at  the  time  of  his  death. 
That  is  the  law  which  prescribes  the 
requisites  to  the  valid  execution  of  a 
will  of  personal  estate. 

Our  statute  (Laws  of  1830,  p.  389,  g§ 
63-69)  prohibiting  the  admission  to 
probate  of  a  foreign  will  of  personal 
estate,  unless  executed  acconling  to 
the  law  of  the  place  where  it  was  made, 
relates  only  to  the  case  of  a  person 
domiciled  out  of  this  state  at  the  time 
of  his  death. 

Accordingly,  where  a  citizen  of  South 
Carolina  executed  his  will  in  such 
manner  as  to  be  a  valid  bequest  of  per- 
sonal property  according  to  the  law  of 
that  state,  but  not  of  New  York,  and 
subsequently  established  his  domicil 
and  died  in  this  state ;  held,  that  he 
died  intestate  in  respect  to  personal 
propertv  within  our  jurisdiction  :  Moul- 
trie V.  Hunt,  23  N.  Y.,  394. 

Where  one,  domiciled  in  another 
country,  dies  leaving  assets  in  this 
state  upon  which  ancillary  administra- 
tion is  had,  the  administrator  of  the 
domicil  cannot  withdraw  or  dispose  of 
the  assets  in  this  state  until  the  ancil- 
lary administration  is  settled  whether 
there  be  debts  in  this  state  or  not,  and 
an  assignment  by  the  foreign  adminis- 
trator of  a  judgment  recovered  in  this 
state  is  void:  DuVal  v.  Marshall,  30 
Ark.,  230. 

If  ancillary  administration  is  taken 
out  in  another  state  upon  the  estate 
there  of  a  deceased  citizen  of  Massa- 
chusetts, a  judgment  there  rendered 
establishing  a  claim  against  the  estate 
is  not  binding  here,  and  cannot  be 
proved  against  the  estate  here  ;  nor  can 
the  creditor  establish  his  claim  here 
against  the  executor,  or  against  the 
legatees,  to  compel  them  to  refund 
money  paid  to  them  by  the  executor 
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after   the   time   limited   for   the  pre-  owner  of  all  debts  due  the  intestate, 

sentation  of  claims  against  executors,  the  evidence  of  which,  such  as  bills  and 

although  the  judgment  was  rendered  notes,  are  in  his  possession  wherever 

after  the  expiration  of  such  time  :  Low  the  debtor  resides  ;  but  generally,  must 

V.  Bartlett,  8  Allen,  259.  sue  in  a  foreign  jurisdiction  bv  means 

Assets  belonging  to  the  estate  of  a  of  ancillary  luiministration :  &lein  v, 

testatrix,  domiciled  and  dying  abroad,  French,  57  Miss.,  662. 

should  be  remitted  to  the  foreign  ex-  A  representative  cannot  sue  in  the 

ecutor  for  distribution  according  to  the  courts  of  any  state  except  that  in  which 

laws  of  the  jurisdiction  where  the  will  he  was  appointed.     In  case  he  desire  to 

was  made  and  established :  Trimble  d.  prosecute  in  the  courts  of  any  other 

Dzieduzyiki,  57  How.  Pr.,  208.  state,  he  must  procure  new  letters  there. 

In  the  case  of  an  ancillary  adminis-  Canada,  Upper :    See  Orant  v.  Mc- 

tration  in  this  state  of  the  estate  of  Donald,  8  Grant's  Chy.,  468;  Suther- 

a  decedent  whose  domicil  was  in  an-  land  v.  Hoss.  18  Grant's  Chy.,  507. 

other  state  or  country,  the  orphan's  Kentucky :  Conner  v.  Paul,  12  Bush, 

court,   after   having   paid   all   lawful  144. 

claimants  on  the  fund  who  are  citizens  See  statute  referred  to  in  this  case, 

and  residents  of  Pennsylvania,  must  Minnesota :    See  by  statute  :  Fogle 

direct  the  balance  to  be  paid  to  the  v,  Schaeffer,  23  Minn.  ,*  804. 

administrator  of  the  domicil;   and  a  Mississippi:     Bucks  v.  Taylor,  49 

creditor  who  has  the  same  domicil  as  Miss.,  552. 

was  that  of  decedent  cannot  make  claim  New  Brunswick:  Mitchell  v.  Long, 

to  the  fund  in  this  jurisdiction,  but  Chipman  (MSS.),  76,  and  cases  cited  in 

must  resort  to  that   of  his  domicil :  note. 

Barry's  Appeal,  88  Penn.  St.  R.,  131,  New   Hampshire:       Carpenter   v, 

6  Weekly  Notes  (Penn.),  383.  Wild,  Smith's  Rep.,  365  ;  Sabin  v.  Gil- 

If  the  domiciliary  administrator  or  man,  1  N.  H.,  193. 

executor  has  possession  of  a  note  pay-  See  Tayl(>r  «.  Barron,  35  N.  H.,  484, 

able  to  the  decedent  or  bearer,  or  if  he  496  ;  Leonard  v.  Putnam,  51  id.,  247. 

has  paid  the  decedent's  accommoda-  New  Jersey :     Porter  v.  Trail,  30 

tion  acceptance  of  a  bill  of  exchange,  N.  J.  Eq.,  106. 

he  may  sue  in  his  own  name  in  a  foreign  New  York:    Smith  v.  Tiffany,  16 

jurisdiction.  Hun,  552-3  ;  McBride  c.  Farmers,  etc., 

The  principle  that  a  grant  of  letters  26  N.  Y.,  450;  Paterson  v.  Chemical, 

testamentary  or  of  administration  con-  etc.,  82  N.  Y.,  21  ;  Parsons  t;.  Lyman, 

fers  no  power  in  a  foreign  state,  applies  20  N.  Y.,  103;  Matter  of  Webb,  11 

without  exception  or  qualification  to  Hun,  124. 

ancillary  administrations,  but  as  to  dom-  United  States  :    Mackay  «.  Central, 

iciliary  administrations,  are  recognized  etc..  14  Blatchf.,  65. 

exceptions.  Wisconsin  :    In  this  state  he  may  by 

The  domiciliary  administrator  or  ex-  statute  :  Smith  v.  Peckham,  39  Wise., 

ecutor  may  receive  payment  from,  or  414. 

sue  a  debtor  residing  in,  a  foreign  juris-  Query,  what  is  the  rule  if  a  foreign 

diction,  if  he  voluntarily  comes  with-  representative  take  assets  into  a  state? 

in  the  state  in  which  the  administration  Matter  of  Webb,  11  Hun,  124. 

is  granted.  In  the  following  cases  it  was  held 

A  voluntary  payment  to  such  execu-  he  may  be  sued, 

tor  or  administrator  by  a  foreign  debtor,  Tennessee  :     Dillard    v.    Hains,    2 

in  a  state  where  there  are  no  debts  and  Tenn.  Chy.,  196. 

no  ancillary  administration,  is  a  good  A  foreign  executor  who,  after  proof 

acquittance,  even  if  an  ancillary  admin-  of  the  will  at  the  place  of  the  testator's 

istrator  is  afterwards  appointed.  domicil  in  another  state,  comes  into  this 

In  the  absence  of  special  reasons  mak-  state  to  reside  and   brings  with  him 

ing  proper  a  distribution  by  the  ancil-  property  belonging  to  the  estate,  cannot 

lary  administrator,  he  should  transmit  be  made  liable  hero  upon  the  suit  of  a 

the  surplus,  after  paying  citizens  of  the  creditor  of  the  testator  to  the  extent  of 

foreign  state,  to  the  domiciliary  admin-  the  property  brought  here, 

istrator,  who  is  entitled  thereto.  The  remedy  of  the  creditor  is  in  fo- 

The  principal  administrator  is  the  rum  of  the  original  administration. 
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There  is  a  distinction  as  to  the  rights  whose  sole  right  is  derived  under  the 

of  creditors  here,  between  the  case  of  will  of  an  heir  or  distributee,  entitled 

property  thus  brought  into  the  state  and  to  share  in  it,  cannot  be  maintained 

that  of  property  here,  which  the  foreign  unless  it  shows  that  the  testamentary 

executor  comes  here  to  secure  :   Ueden-  paper,  upon  which  their  rights  depend, 

burg  V.  Hedenburg,  46  Conn.,  80.  has  been  duly  admitted  to  probate  in 

Except  that  if  a  cause  of  action  arose  this  state  :  Wood  v.  Matthews,  53  Ala- 
in favor  of  the  representative  after  the  bama,  1. 

death  of  his  testator  or  intestate,  he  Plaintiff's  intestate    and    defendant 

may  sue  upon  it  personally :    Rucks  were    domiciled    in    North    Carolina, 

V.  Taylor,  49  Miss.,  552  ;    Nichols  v.  where,  on  the  death  of  the  intestate, 

Smith,  7  Hun,  580  ;  Barton  v.  Higgins,  administrators   were  appointed,   upon 

41  Md.,  539 ;  Hall  D.  Harrison,  21  Mis-  whose   application    plaintiff    was    ap- 

souri,  227.  pointed  by  the  surrogate  of  Ontario 

See  Lauder  v.  Smith,  2  Labatt  (Cal.)  county  in  this  state,  there  being  assets 

B.,  88.  of  the  deceased  in  said  county.     This 

A    foreign   executor   cannot   collect  action  was  brought  to  recover  certain 

and  administer  assets  due  the  testator  moneys  alleged  to  have  been  received 

in  this  state  :    Barton  v.  Higgins,  41  by  the  defendant  in  the  lifetime  of  the 

Md.,  539.  deceased,  and  for  his  use.     The  action 

Where  there  are  two  personal  reprer  was  commenced  by  personal  service  of 

sentatives  of  a  decedent  in  different  the  summons  upon  the  defendant  while 

states,  the  one  in  the  stato  where  the  he  was  in  this  state  for  a  temporary 

debtor  resides  is  entitled   to  recover,  purpose.     Held,   that   although,  as  a 

even  though  the  other  sue  the  debtor  general    rule,   simple    contract    debts 

in  his  stato:   Holyoke  «.  Union,  etc.,  were  assets  at  the  place  where    the 

10  N.  Y.  Week.    Dig.,  530,  Supreme  debtor  resided  at  the  time  of  the  death 

Court,  Second  Dept. ,  citing  Beers  v.  of  the  creditor  ;  yet,  as  the  debtor  had 

Shannon,  73  N.  Y.,  292.  voluntarily  come  into  this  state,  and  as 

A  foreign  administrator  who  has  not  there  was  no  intont    to   defraud  the 

administored  in   Pennsylvania  cannot  North  Carolina  administrators,  and  as 

be  sued  there  by  a  non-resident :  Ma-  he  had  not  paid  the  debt  or  been  sued 

graw  o.  Irwin,  87  Penn.  St.  R.,  189,  85  upon  it  in  North  Carolina,  the  debt  be- 

Leg.  Int.,  292,  dissenting  from  Swear-  came  assets  in  this  stato,  and  the  plain- 

ingen  «.  Pendleton,  4  Serg.  v.  Rawle,  tiff  was  entitled  to  recover  here  for  the 

389,  and  Evans  «.  Tatom,  9  id..  252,  same:   Fox  v.  Carr.  16  Hun,  434. 

and  explaining  Moore  t7.  Field,  42  Penn.  Where   F.,  domiciled  in   Nebraska, 

St.  R.,  467.  dies,  leaving  personal  property  in  Ean- 

See  1  Williams    on  Executors  (6th  sas,  and  administration  is  duly  taken 

Am.  ed.),  862  bottom  paging,  420  top  out  at  the  place  of  his  domicil,  and  the 

P*§^*°8''  administratrix  so  appointed  takes  peace- 

fn    New  York  it  is  held,  that  the  able    possession   of    such  property  in 

conrts  of  that  state  have  no  jurisdiction  Kansas,  and  there  is  no  opposing  ad- 

of  an  action  at  law  against  a  foreign  ministration  in  that  stato,  and  no  local 

executrix  :  Field  v.  Gibson,  20  Hun,  creditors,  the  courts  of  that  state  will 

274.  277,  and  cases  cited.  ex  comitate  recognize  her  possession  as 

Otherwise    as    to    equitable    suits:  rightful,  and  protect  as  fully  as  though 

Field  V.  Gibson,  20  Hun,  277-8,  and  she  had  there  taken  out  letters  :  Denny 

cases  cited.  v.  Faulkner,   9  Cent,   and  J.,  82,   22 

Personal    representatives  appointed  Eans.,  89. 

in  one  stato  may  be  sued  in  another,  Foreign  receivers  and  trustees  may 

but  the  assets  of  the  deceased  will  be  sue  in  another  state  :   Pugh  v.  Heartt, 

distributed   ainong    the    creditors  and  52  How.    Pr.,  22;  Bidlock  v.  Mason, 

next  of    kin    by  the  courts  of  such  26  N.  J.  Eq.,  280  ;  Hurd  v.  Elizabeth, 

stato  where  they  are  sued  according  to  41  N.  J.  Law  li.,  1,  40  id.,  218  ;  Na- 

the  law  of  the  stato  where  such  repre-  tional,  etc.  v.  Murphy,  30  N.  J.  Eq., 

sentatives  were  appointed  :  Johnson  v,  408  ;  Domestic,  etc.,  v.  Sayler,  86  Penn. 

Jackson,  56  Geo.,  326.  St.    R.,   291;    Kronberg  v.    Elder,   18 

A  bill  to  compel  a  settlement  and  Kans.,  150;  Pond  v.  Cooke,  45  Conn., 

distribution  of  an  estate,  by  persons  126. 
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A  declaration  in  such  case  must  state  under  letters  testamentary  in  Cuba  to 

facts  showing  the  plaintiff's  legal  ap-  transfer  stock  in  Pennsylvania, 

pointment,  and  that  it  vests  the  cause  The  purpose  of  the  acts  of  March  15, 

of  action  in  him  :  Hurd  v.  Elizabeth,  1832,  §  6,  and  March  29, 1832,  §  7,  was 

40  N.  J.  L.,  218;   Kronberg  v.  Elder,  to  prevent  the  estates  of  non-residents 

18  Kans.,  150.  from  being  withdrawn  from  our  juris- 

Where  a  guardian  and  ward  live  in  diction,  to  the  prejudice  of  those  inter- 

another  state,  the  guardian  may  file  a  ested  in  the  distribution, 

bill  in  this  state  for  sale  of  the  ward's  Under  the  act  of  June  16,  1886,  §  8, 

real  estate,  and  is  entitled  to  the  pos-  executors  under  authority  of  a  foreign 

session  of  the  proceeds  of  sale,  upon  country  cannot  transfer  stocks,  etc.: 

executing  in  the  court  having  control  those  of  a  sister  state  may. 

of  them  a  bond  for  their  proper  man-  In  many  respects  the  sister  states  are 

agement   and    application  :    Hickman  not  to  each  other  as  foreign  states. 

V.  Duley,  2  Lea  (Tenn.),  875  ;  Vincent  There  is  no  distinction  here  between 

€.  Starlcs,  45  Wise. ,  458.  the  powers  of  a  foreign  executor  and 

But  see  Trimble  v,  Dzieduzyiki,  67  as  administrator :   Alfonso's  Executors 

How.  Pr.,  208.  Appeal,  70  Penn.  St.  R.,  347. 

Requisites  of  complaint  in  Wiscon-  Real  estate  in  Canada  will  not  pass 

sin  :   Vincent  v.  Starks,  45  Wise,  458  to  an  assignee  in  bankruptcy  appointed 

In  New  Hampshire  it  is  held,  that  xinder    the    bankruptcy   laws    of    the 

the  rights  and  powers  of  guardians  are  United  States,  though  the  debtor  also 

considered  as  strictly  local,  and  as  not  assign  to  the  assignee  :   MacDonald  v, 

entitling  them  to  exercise  any  author-  The  Georgian,  etc.,  2  Canada  Supreme 

ity  over  the  person  or  personal  property  Ct.  R. ,  864. 

of  their  wards  in  other  states :  Leon-  In  such  case  the  assignment,  being 

ard  V.  Putnam,  61  N.  H.,  247.  made  as  a  step  in  legal  proceedings, 

A  foreign  executor  or  administrator  has  no  greater  force  than  the  proceed- 

may  sell  or  assign  property  belonging  ings  themselves   have  :    Rockwell  v. 

to,  or  a  claim  in  favor  of,  his  testator  or  McGovern,  60  N.  T.,  294,  distinguish- 

intestate;  1  Williams  on  Executors  (6th  ing  Rockwell    v.   Brown,  54    h.   Y., 

Am.  ed.),  862,  482  ;  2  id.,  1430;  8  id.,  210. 

1663,  1929  bottom  paging,  and  many  A  foreign  assignee  of  a  voluntary 

cases  cited.  assignment  for  the  benefit  of  creditors, 

Canada,  Upper:    Hard  v.  Palmer,  obtains  good  title  so  far  as  personal 

20  U.  C.  Q.  B.,  208,  21  id.,  49.  property  is  concerned,  and  may  sue  in 

But  see.   In  re  Thorpe,  15  Grant's  another  state :    Fuller  v.   Steiglitz,  27 

Chy.,  76;  Grant  tJ.  McDonald,  8  id.,  Ohio  St.  R.,  355. 

468.  Where  property  has  once  vested  in 

Maasachtuetts :    Clark  v.  Blacking-  an  assignee  or  receiver  by  the  law  of 

ton,  110  Mass. ,  369.  the  state  where  the  property  is  situated. 

New  York:    Peterson  «.  Chemical,  the  law  of  another  state  will  not  divest 

etc.,  2  Rob.,  605,  27  How.,  491,  29  id.,  him  of  his  right  to  it,  if  he  should  take 

240,  82  N.  Y.,  21  ;  Middlebrook  v.  Mer-  it  into  such  state  in  the  performance 

chants'  Bank,  41  Barb.,  481,  18  Abb.,  of  his  duty :    Pond  v.  Cook,  45  Coun., 

109  ;  Smith  f?.  Tiffany,  16  Hun,  552.  126. 

The  statute  of  Missouri  does  not  au-  A  promissory  note,  payable   gener- 

thorize  a  suit,  by  a  public  administra-  ally,  was  executed  by  a  resident  of  this 

tor  in  that   state,   against  a    foreign  state.     The  payee  died  in   Ma6.SRchu- 

insurance    company    doing    business  setts,  where  plaintiffs  were  appointed 

there,  to  enforce  the  payment  of  a  pol-  administrators  of  his  estate.      At  the 

icy  of  insurance,  not  made  or  to  be  exr  time  of  the  payee's  death,  and  of  the 

ecuted  in  that  state,  upon  the  life  of  a  commencement  of  this  suit,  the  maker 

citizen  of  Wisconsin  who  neither  re-  resided  in  Connecticut,  but  resided  in 

sided,  died,  nor  left  any  estate  in  Mis-  Massachusetts  at  the  time  of  trial  in  a 

souri  :  Ins.  C-o.  «.  Lewis,  97  U.  S.,  682.  suit  on  the  note  in  this  state  summon - 

See  Beers  t.  Shannon,  73  N.  Y.,  293.  ing  a  trustee  resident  here  ;  it  was  held 

Executors  of  a  decedent,  whose  domi-  that  plaintiffs  could  maintain  the  suit 

oil  was  in  Cuba,    have   no   authority  as  administrators,  by  virtue  of  their  ap- 
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pointment  in  Massachusetts :    Purple    pointed  could  compel  her  to  conyey 
c.  Whithed,  49  Verm.,  187.  ,  such    lands   to   the  administrator  for 

Where  a  widow  iuvested  assets  in  the  benefit  of  the  creditors  and  dis- 
lands  in  another  state,  it  was  held  the  tributees  of  the  estate  :  Miller  v.  Bird- 
courts  of  the  state  where  she  was  ap-    song,  7  Baxter  (Tenn.),  631. 


[9  Chancery  Division,  176.] 
Far,  J.,  March  6,  1878. 

*FULLWOOD  V.   FULLWOOD.  [176 

[1876    F.     144.] 

Lapas  of  T^me-^lnjuncHon  in  Aid  of  Legal  BighL — Adiim  of  Deceit — Statute  of 

JLimiiations. 

When  an  injunction  is  sought  in  aid  of  a  legal  right,  the  court  is  bound  to  grant 
it  if  the  legal  righl  is  established. 

Therefore  mere  lapse  of  time  will  not  be  a  bar  to  the  granting  of  the  injunction, 
wiless  it  would  be  a  bar  to  the  legal  right. 

To  an  action  for  an  injunction  to  restrain  the  defendant  from  representing  that 
the  business  carried  on  by  him  was  the  same  as  that  carried  on  by  the  plaintiff,  it 
was  objected  that  the  plaintiff  had  known  for  between  two  and  three  years  before 
issuing  his  writ  the  facts  on  which  he  relied : 

HeM,  that  this  delay  was  no  bar  to  the  action. 

The  plaintiflf,  R.  J.  Fullwood,  carried  on  the  business 
of  manufacturing  annatto  (a  substance  used  for  coloring 
cheese  and  butter),  at  24  Somerset  Place,  Hoxton.  The 
business  was  commenced  by  the  plaintiff's  father  at  the 
same  place  in  the  year  1785,  and  he  carried  it  on  until  his 
death  in  1832.  The  plaintiff  and  his  three  brothers,  one  of 
whom  was  the  defendant  Matthew  Fullwood,  then  suc- 
ceeded to  the  business,  but  ultimately  the  right  to  carry  it 
on  became  vested  in  the  plaintiff  alone,  and  he  carried  it 
on  under  the  firm  of  R.  J.  Fullwood  &  Co.  In  the  year 
1835  the  defendant  Matthew  Fullwood  (who  was  entitled  to 
make  annatto  from  the  same  receipt  as  the  plaintiff,  and  to 
sell  it  under  the  same  name)  set  up  in  Buckingham  Street, 
Strand,  a  separate  business  of  his  own  for  the  manufacture 
and  sale  of  annatto,  and  carried  it  on  under  the  firm  of  M. 
Fullwood  &  Co.  In  the  year  1873  he  took  the  defendant  Ed- 
ward Fullwood  into  partnership  with  him,  and  the  business 
was  afterwards  carried  on  under  the  firm  of  E.  Fullwood  & 
Co.  The  defendant,  E.  Fullwood,  had  previously  carried  on 
at  1  and  2  Somerset  Place,  Hoxton,  the  business  of  an  im- 

?orter  and  manufacturer  of  asphalte,  under  the  firm  of  E. 
ullwood  &  Co.     He  discontinued  that  business  shortly 
after  the  commencement  of  his  partnership  with  the  other 
defendant.     *The    defendants    sent   out  with    the     [177 
26  Eng.  Rep.  3 


18  CHANCERY  DIVISION.  [Vol  IX. 

1878  Fullwood  v.  Full  wood.  Fry,  J. 

annatto  which  they  sold,  and  distributed  in  other  ways,  a 
card  as  follows : 

"Established  over  85  Years. 

''E.  Fullwood  &  Co., 

"(late  of  Somerset  Place,  Hoxton), 

"Original  Manufacturers  of  Liquid  and  Cake  Annatto, 

"  Wholesale  and  for  Exportation, 

"19  Buckingham  Street,  Strand." 

Over  the  words  E.  Fullwood  &  Co.  there  was  printed  as 
a  trade-mark  the  head  of  the  Queen,  which  differed  from 
the  plaintiffs  trade-mark,  which  was  a  stag.  The  defend- 
ants also  placed  round  the  bottles  in  which  they  sold  their 
annatto  a  wrapper  resembling  that  which  the  plaintiff  used, 
there  being  printed  on  it  the  words  : 

"E.  Fullwood  &Co., 
"Annatto  and  Antiseptic  Manufacturers, 
"19  Buckingham  Street,  Strand,  London, 

"Established  1785." 

The  plaintiff  alleged  that  the  effect  of  these  cards  and 
wrappers  was  to  represent  that  the  business  of  the  defend- 
ants was  the  same  as  that  of  the  plaintiff,  and  that  the 
annatto  sold  by  them  was  manufactured  by  the  plaintiff, 
and  he  claimed  an  injunction.  The  writ  was  issued  on  the 
14th  of  November,  1876.  By  their  statement  of  defence  the 
defendants  alleged  that  "  the  plaintiff  has  known  for  a 
period  of  at  least  between  two  and  three  years  all  the  ma- 
terial facts  stated  in  the  pleadings  in  this  action,  and  in  the 
early  part  of  the  year  1875  he  added  to  his  public  advertise- 
ments the  words  following :  'The  parties  lately  advertising 
Fullwood' s  Annatto,  Buckingham  Street,  Strand,  have  no 
title  to  make  use  of  the  address  Somerset  Place,  Hoxton, 
London.'  And  the  defendants  submit  that  after  such  a 
lapse  of  time  this  action  cannot  be  sustained." 

This  was  the  trial.  The  plaintiff  adduced  no  evidence  to 
show  that  any  persons  intending  to  deal  with  him  had  been 
deceived. 

Fischer^  Q.C.,  and  Whitehorne^  for  the  plaintiff:  The 
defendants'  cards  and  wrappers  are  calculated  to  deceive. 
1 78]  *Churton  V.  Douglas  (*)  is  an  authority  in  our  favor. 
There  has  been  no  delay  such  as  to  disentitle  the  plaintiff 
to  relief. 

Norths  Q.C.,  and  T.  L.  Wilkinson^  for  the  defendants: 
Oar  cards  and  wrappers  are  not  calculated  to  deceive.     At 

(0  Joh.,  174. 
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any  rate,  the  plaintiff  has  not  been  prompt  enough  in  com- 
ing to  the  court. 

[Fry,  J.:  The  rule  that  a  plaintiflf  must  be  prompt  ap- 
plies to  the  discretionary  jurisdiction  of  the  court.  But  this 
action  is  in  the  nature  of  an  action  for  deceit,  the  injunction 
is  only  sought  in  aid  of  a  legal  right.  Can  the  court  cut 
down  the  limit  of  six  years  imposed  by  the  Statute  of  Limi- 
tations on  the  assertion  of  the  legal  right?  The  matter  was 
discussed  in  Oauntv.  Fpnney  {'),] 

In  the  old  Court  of  Chancery  parties  were  often  left  to 
their  legal  rights  on  the  ground  of  delay  :  Kerr  on  Injunc- 
tions (") ;  Cooper  v.  Hubbuck  {') ;  Richards  v.  Hevitt  (*). 

Fry,  J.:  In  my  judgment  this  is  a  very  plain  case.  Of 
course  I  need  not  say  that  the  defendants  are  entitled  to 
carry  on  their  business  under  the  firm  which  they  have 
adopted,  if  they  are  so  minded,  and  to  carry  it  on  where  and 
as  they  like,  provided  that  they  do  not  represent  themselves 
to  be  carrying  on  the  business  which  has  descended  to  the 
plaintiff. 

But  it  appears  to  me  that  by  the  cards  and  wrappers 
which  the  defendants  are  proved  to  have  used,  they  nave 
been  attempting  to  represent  that  the  business  which  they 
carry  on  is  the  business  of  which  the  plaintiff  is  now  the 
proprietor.  The  only  defence  which  it  is  necessary  for  me 
to  observe  upon  is  this.  It  is  said  that  in  1875  the  plaintiff 
became  aware  of  what  the  defendants  were  doing.  Now, 
assuming,  as  I  will,  for  the  purpose  of  my  decision,  that 
in  the  early  part  of  1875  the  plaintiff  knew  of  all  the  ma- 
terial facts  which  have  been  brought  before  me  to-day,  he 
commenced  his  action  in  November,  1876.  In  my  opinion 
that  delay,  *and  it  is  simply  delay,  is  not  sufficient  [179 
to  deprive  the  plaintiff  of  his  rights.  The  right  asserted  by 
the  plaintiff  in  this  action  is  a  legal  right.  He  is,  in  effect, 
asserting  that  the  defendants  are  liable  to  an  action  for 
deceit.  It  is  clear  that  such  an  action  is  subject  to  the  Stat- 
ute of  Limitations,  and  it  is  also  clear  that  the  injunction  is 
sought  merely  in  aid  of  the  plaintiff's  legal  right.  In  such 
a  case  the  injunction  is,  in  my  opinion,  a  matter  of  course 
if  the  legal  right  be  proved  to  exist.  In  saying  that  I  do 
not  shut  my  ejres  to  the  possible  existence  in  other  cases  of 
a  purely  equitable  defence,  such  as  acquiescence  or  ac- 
knowledgment, and  the  various  other  equitable  defences 
which  may  be  imagined.  But  mere  lapse  of  time,  unaccom- 
panied by  anything  else  (and  to  that  I  confine  my  observa- 

(>)  Law^  Rep.,  8  Ch.,  8;  4  Eng.  R.,  718.        («)  80  Beav.,  :160. 

O  2d  ed.,  p.  372.  (*)  7  Ch.  D.,  224 ;  28  Eng.  R.,  589. 
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tions)  has,  in  my  judgment,  just  as  much  effect,  and  no 
more,  in  barring  a  suit  for  an  injunction  as  it  has  in  barring 
an  action  for  deceit.  In  my  judgment,  the  same  rule  applies 
since  the  Judicature  Act  as  formerly  applied  in  the  Court  of 
Chancery  when  the  legal  right  had  to  be  determined  in  an 
action  at  law.  There  is,  therefore,  no  defence  to  this  action, 
and  the  injunction  must  go.  It  will  be  to  restrain  the  de- 
fendants, &c.,  from  publishing  or  continuing  to  publish, 
and  from  distributing,  any  of  the  cards  or  wrappers  to  which 
I  have  referred  (of  course  they  must  be  identified),  and  from 
representing  or  stating  that  the  business  now  or  formerly 
carried  on  by  the  defendants  in  the  manufacture  and  sale  of 
annatto  was  established  in  or  about  the  year  1786,  or  that  it 
has  been  lately  carried  on  at  Somerset  rlace,  Hoxton  ;  and 
from  representing  that  the  said  business  is  identical  with, 
or  in  any  way  connected  with,  the  plaintiflTs  business;  and 
also  from  representing  that  the  annatto  manufactured  and 
sold  by  the  defendants  is  manufactured  by  the  plaintiff. 
The  defendants  must  pay  the  costs  of  the  action. 

Solicitors  for  plaintiff:  N^ash  <fe  Field, 

Solicitors  for  defendants :    WilkinSj  Blyth  <6  Fanshawe. 


[9  Chancery  Diyision,  ISO.] 
Far,  J.,  March  27,  1878. 

180]  *HORROCKS  V.    RiGBY. 

[1877    H.     220.] 
Vendor  and  Purchaser^— Speeifie  Performanee —  Vendor  entitled  to  Part  only. 

Where  two  persons  a^eed  to  sell  property,  of  whom  one  was  entitled  to  a  moiety 
subject  to  a  mortga^  for  its  full  value,  and  the  other  had  no  interest : 

aeld,  that  a  judgment  for  specific  performance  with  abatement  might  be  made 
against  the  former. 

W.  E.  RiGBT  and  William  Henry  Linell  claimed  to  be 
entitled  to  a  public  house  and  other  hereditaments  at  Mac- 
clesfield for  the  residue  of  a  term  of  999  years,  and  by  an 
agreement  made  on  the  16th  of  January,  1877,  between  Rigby 
and  William  Henry  Linell  of  the  one  part,  and  the  plaintiff 
T.  Horrocks  of  the  other  part,  Rigby  and  William  Henry 
Linell  agreed  to  sell,  and  the  plaintiff  to  purchase,  the  pub- 
lic house  and  other  hereditaments,  subject  to  the  annual 
chief  or  ground  rent  of  £36  or  thereabouts,  and  also  subject 
to  a  mortgage  thereon  for  £400,  and  other  incumbrances  (if 
any),  and  lessees'  covenants  and  conditions  affecting  the 
same,  for  the  sum  of  £200. 

On  examining  the  title  it  was  discovered  that  William 
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Henry  Linell  had  no  interest  in  the  property,  but  that  Rigby 
was  entitled  to  one  moiety  thereof,  and  one  Henry  Richard 
Linell  to  the  other  moiety.  It  was  further  found  that  the 
mortgage  mentioned  in  the  agreement  was  a  mortgage  of 
only  the  moiety  of  the  property  belonging  to  Rigby,  on 
which  the  sum  of  £240  remained  due  at  the  date  of  the  con- 
tract to  R.  Clarke,  the  mortgagee.  Clarke  afterwards  agreed 
to  purchase  the  whole,  and  on  the  27th  of  August,  1877, 
took  a  conveyance  of  the  legal  estate  from  Rigby  and  Henry 
Richard  Linell. 

Horrocks  was  willing  to  accept  performance  of  the  con- 
tract as  to  Rigby' 8  moiety,  on  an  abatement  from  the  pur- 
chase-money and  an  apportionment  of  the  chief  rent,  and 
brought  this  action  against  Rigby  and  Clarke,  praying  that 
Rigby  might  be  ordered  specifically  to  perform  the  said 
contract  so  far  as  his  moiety  of  the  ^property  was  [181 
concerned,  and  that  he  and  Clarke  might  be  ordered  to  assign 
to  the  plaintiff  the  said  moiety  for  the  residue  of  the  term 
for  which  the  property  was  held,  subject  to  the  payment  of 
one  half  part  of  the  chief  rent  issuing  out  of  the  entirety  of 
the  said  property,  with  an  abatement  from  the  said  purchase- 
money  of  one  half  thereof,  and  that  the  puchase-money  pay- 
able in  respect  of  such  moiety  might  be  paid  to  Clarke  towards 
the  discharge  of  his  mortgage  debt. 

The  defendants  Rigby  and  Clarke,  by  their  statements  of 
defence,  took  several  objections  to  the  performance  of  the 
contract  as  to  the  moiety,  which  objections  were  either 
abandoned  at  the  hearing  or  overruled  by  the  court,  and 
Clarke,  by  counter-claim,  sought  a  foreclosure ;  the  only 
questions  raised  which  call  for  a  report  being  whether  spe- 
cific performance  as  to  one  moiety  would,  under  the  circum- 
stances, be  granted,  and  how  the  mortgage  to  Clarke  was  to 
be  dealt  with. 

Cookson^  Q.C.,  and  F,  T.  Procter^  for  the  plaintiff:  The 
purchaser  has  a  right  to  take  so  much  of  the  property  as 
the  person  who  has  contracted  to  sell  may  have :  Sugden'a 
Vendors  and  Purchasers  (*) ;  Hooper  v.  SmarH^);  Barnes 
V.  Wood(^)\  Attorney  Oeneral  v.  Day{^)\  Dart's  Vendors 
and  Purchasers  (*).  Jones  v.  JEvans{*)  was  a  peculiar  case. 
As  to  the  mortgage  money,  the  plaintiff  has  a  right  to  set 
off  the  purchase-money  as  far  as  it  goes.  No  douot  Rigby 
will  not  receive  anything,  but  the  contract  is  not  without 

(>)  18th  ed.,  pp.  267,  268.  (*)  1  Vee.  Sen.,  218. 

(«)  Law  Rep.,  IS  £q.,  688 ;  11  Kog.  R.,        ^)  5th  eel,  p.  1066. 
608.  (•)  12  Jur.,  664. 

{*)  Law  Rep.,  8  Eq.,  424. 
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consideration,  as  he  will  be  relieved  from  the  debt  and  from 
the  liabilities  under  the  covenants  in  the  lease. 

Fillan^  for  Rigby:  Decreeing  specific  performance  in 
such  a  case  is  discretionary,  Hooper  v.  Smart  {') ;  and  will 
not  be  exercised  where  the  injustice  is  too  great.  Here 
Rigby  will  actually  receive  nothing.  In  Wheatley  v. 
Sladei^)  specific  performance  under  similar  circumstances 
was  refused. 
182]    ^Nortli^  Q.C.,  and  Warmington^  for  Clarke. 

Fry,  J.,  after  stating  the  facts  of  the  case,  continued: 

The  plaintiff  is,  therefore,  incumbered  with  several  diflScul- 
ties  in  respect  of  this  contract.  In  the  first  place,  he  has 
entered  into  a  contract  with  two  persons  as  tenants  in  com- 
mon for  the  sale  of  the  entirety.  It  is  found  that  one  of 
those  supposed  tenants  in  common  has  no  interest  whatever 
in  the  property,  and  the  question  then  is,  whether  the  plain- 
tiff can  enforce  against  the  other  a  conveyance  so  far  as  it 
relates  to  his  moiety. 

In  my  opinion  the  plaintiff  can  enforce  it.  I  think  that 
where  an  agreement  is  entered  into  by  A.  and  B.  with  C. 
and  it , afterwards  appears  that  B.  has  no  interest  in  the 
property,  A.  may  nevertheless  be  compelled  to  convey  his 
interest  to  C.  I  should  have  come  to  that  conclusion  upon 
principle,  for  I  do  not  see  why  a  purchaser  is  to  lose  his 
right  against  a  vendor  who  can  complete,  because  from  a 
circumstance  of  which  the  purchaser  had  no  knowledge,  he 
has  no  right  against  persons  who  cannot  complete.  But  I 
am  very  much  fortified  in  that  conclusion  by  a  passage  in 
the  judgment  of  Lord  Hardwicke  in  AUorney-Oeneral  v. 
I^^y  O-  There  he  was  dealing  with  the  case  of  a  contract  en- 
tered into  between  tenants  in  common  in  tail,  and  he  assumes 
the  death  of  one  of  them  leaving  heirs  in  tail.  He  points 
out  that  whereas  the  contract  could  have  been  enforced 
against  the  contracting  tenant  in  tail,  it  could  not  be  en- 
forced against  the  issue  of  the  tenant  in  tail  because  they 
claim  performam  donf\  and  are  not  subject  to  the  contract 
of  the  previous  tenant  in  tail.  He  points  out  further  that 
the  one  tenant  in  tail  could  not  enforce  against  the  pur- 
chaser the  performance  of  the  contract  with  regard  to  the 
moiety  of  wliich  he  was  possessed  ;  but,  contemplating  tjie 
alternative  case,  that  of  the  enforcement  of  the  contract  by 
the  purchaser  against  the  vendor.  Lord  Hardwicke  says  {*) : 
'*0n  the  other  hand,  if  on  the  death  of  one  of  the  tenants 

(')  Law  Rep.,  18  Eq.,  683-686 ;  1 1  Eng.        (")  1  Ves.  Sen.,  2 1 8. 
E..  608.  (*)  1  Ves.  Sen.,  224. 

(«)  4  Sim.,  126. 
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in  common  who  contracted  for  a  sale  of  the  estate,  the  pur- 
chaser brings  a  bill  against  the  survivor  desiring  to  take  a 
moiety  of  the  estate  only,  the  interest  in  the  money  being 
divided  by  the  interest  in  the  *estate,  I  should  think  [183 
(though  I  give  no  absolute  opinion  as  to  that)  in  the  case  of 
a  common  person  he  might  have  a  conveyance  of  a  moiety 
from  the  survivor,  although  the  contract  cannot  be  executed 
against  the  heir  of  the  other."  It  appears  to  me  to  be  im- 
material whether  the  impossibility  arises  from  the  death  of 
the  contracting  party  leaving  heirs  in  tail  who  tsike  per /or- 
mam  doni^  or  from  the  fact  that  one  of  the  contracting 
parties  cannot  perform  the  contract.  Lord  Hardwicke's 
opinion  is  that  the  inability  with  regard  to  one  moiety  would 
not  preclude  the  purchaser  from  having  performance  with 
regard  to  the  other  moiety,  and  I  so  hold. 

The  next  question  which  arises  is  this.  It  appears  that 
instead  of  the  entirety  of  the  property  being  suoject  to  the 
mortgage,  one  moiety  of  the  property  only  is  subject  to  the 
mortgage,  and  the  question  is,  what  is  the  effect  of  that  as 
to  the  purchase  money  which  would  be  payable  in  respect 
of  that  moiet3^  Now,  talking  this  particular  case,  £200 
being  the  purchase-money  for  the  entirety  of  the  ecjuity  of 
redemption,  £100  would  obviously  be  the  purchase- money 
to  be  paid  to  Rigby  for  liis  moiety  if  there  were  no  incum- 
brances ;  but  there  is  an  incumbrance  on  that  moiety.  The 
reason  of  the  case,  therefore,  requires  that  inasmuch  as  the 
purchaser  can  get  only  the  moiety  of  the  equity  of  redemp- 
tion, and  has  to  bear,  not  the  moiety  but  the  entirety,  of  the 
incumbrance,  that  the  one  moiety  of  that  incumbrance  which 
he  did  not  expect  to  bear  should  be  set  off  against  the  pur- 
chase-money which  he  did  expect  to  pay. 

The  result  is,  that  the  vendor,  by  representing  that  the 
incumbrance  was  upon  the  entirety  and  not  upon  the  moiety, 
lias  cast  upon  the  moiety  an  amount  of  incumbrance  which 
neither  he  nor  the  purchaser  contemplated  as  falling  on 
that  moiety.  But  it  being  conceded  in  this  case  that  the 
purchase-money  of  the  moiety  was  £100,  and  that  the  mort- 
gage upon  that  moiety  exceeds  £200  by  more  than  £100,  it 
follows  that  the  deduction  so  to  speak,  from  the  purchase- 
money  is  larger  than  the  purchase-money  itself,  and  that 
no  sum  at  all  will  come  to  the  vendor  Rigby.  Therefore, 
all  I  can  do  is  to  say,  that,  in  my  judgment,  the  plaintiff  is 
entitled  to  a  conveyance  of  Rigby' s  moiety  upon  entering 
into  covenants  to  pay  the  rent,  and  to  perform  the  cove- 
nants in  the  original  *lease,  and  to  pay  the  entire    [184 
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mortgage  money  and  interest  due  to  Cl,arke,  and  to  indem- 
nify Rigby  in  respect  of  those  liabilities. 

It  has  scarcely  been  suggested  on  behalf  of  the  defendants 
in  this  case,  that  such  a  contract  could  not  be  enforced,  be- 
cause no  consideration  was  moving  from  the  plaintilf  to 
Rigby.  That  contention,  if  it  had  been  seriously  made, 
would  not  be  sustainable,  because  it  is  quite  evident  that 
the  covenants  into  which  the  plaintiff  euters  with  Rigby  are 
valuable  consideration.  The  case  of  Price  v.  Jenkins  (*) 
would  be  ample  to  cover  that  point. 

The  question  remains  to  be  considered,  what  am  I  to  do 
with  the  costs  of  this  action.  [His  Lordship  concluded  that 
as  both  Rigby  and  Clarke  had  set  up  untenable  defences, 
and  as  Clarke  was  a  necessary  party,  having  chosen  to  take 
•a  conveyance  of  the  legal  estates,  the  defendants  must  pay 
the  costs  of  the  suit ;  but  there  must  be  judgment  for  Clarke 
on  his  counter-claim  as  in  an  action  for  foreclosure.] 

Declare  that  the  plaintiff  is  entitled  to  an  assignment  of  one  moiety  of  the 
property  so  far  as  the  interest  of  W.  E.  Rigby  in  the  same  is  concerned,  sub- 
ject to  Clarke's  mortgage.  Order  that  W.  £.  Rigby,  and  Clarke  so  far  as  he 
may  be  interested  in  the  said  premises  by  virtue  of  the  said  indenture  of  the 
27th  of  August,  1877,  do  execute  an  assignment  of  the  same  to  the  plaintiff, 
such  assignment  to  contain  the  usual  covenants  on  the  part  of  the  plaintiff  to 
pay  rent,  keep  down  interest  on  incumbrances,  and  to  indemnify  W.  E.  Rigby. 

Direct  accounts  of  what  is  due  to  Clarke,  deducting  the  plaintiff's  costs  of 
the  suit. 

Upon  the  plaintiff  paying  to  Clarke  what  shall  be  certified  to  remain  due  to 
him,  Clarke  do,  at  tne  costs  of  the  plaintiff,  reassign,  &c.;  but  in  default  of 
the  plaintiff  paying  to  Clarke  what  shall  be  so  certified  to  remain  due  to  him  a$ 
aforesaid,  the  plaintiff  is  to  be  foreclosed,  &c. 

Solicitors  for  plaintiff :   Stephens  &  Stephens, 
Solicitors  for  defendants :    Andrew  &  Wood^  agents  for 
J.  W.  Johnston,  Stokeport. 

(»)  6  Ch,  D.,  619. 

See  20  Eng.  Rep.,  701  note.  Held,  that  a  court  of  equity  will  not 
In  an  action  to  compel  the  specific  compel  specific  performance  of  a  con- 
performance  of  a  contract  to  convey  tract  to  convey  land  where  a  wife,  not 
land  entered  into  by  the  defendant,  the  a  party  to  the  contract,  refuses  to  join 
court  found  in  favor  of  the  plaintiff,  in  the  deed,  and  that  plaintiff  must 
and  directed  that  the  wife  of  the  de-  either  take  the  title  subject  to  tbe 
fendant  join  with  him  in  executing  the  claim  of  the  wife,  and  pay  the  stipu- 
deed,  and  that  if  she  refused,  the  value  lated  price,  or  resort  to  his  legal  rem- 
of  her  inchoate  right  of  dower  be  re-  edy  for  the  damages  sustained  by  the 
tained  out  of  the  purchase  price,  and  defendant's  breach  of  the  contract: 
the   balance    paid    to  the   defendant.  Dixon  v.  Rice,  16  Hun,  422. 
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[9  Chancery  Division,  185.] 
Frt,  J.,  March  18,  28,  1878. 

*PeLLING  V.    GODDARD.  [185 

[1876    P.     271.] 

Trwiee  ReUef  Act  (10  <fc  11  Viet.  e.  96),  #.  ^— Payment  Out— PeHiionr- Action, 

Applications  for  payment  out  of  court  of  a  fund  paid  in  under  the  Trustee  Relief 
Act  must  be  made  by  petition  and  jDot  by  action ;  and  a  person  not  named  in  the 
trustee's  affidavit  may  petition  for  payment  out  of  court.  But  where  an  action  has 
been  brought  the  court  may  make  a  declaration  of  right,  leaving  the  payment  to  be 
obtained  on  petition. 


[9  Chancery  Division,  189.] 
Fry,  J.,  May  1,  2,  1878. 

*Bradley  V.  Riches.  [189 

[1876    B.     128.] 
Mortffoge — Prioriiy — Thutee — Solieilor — Potsession  of  Deeds — Register — Notice, 

The  plaintiff  through  his  solicitor  contributed  £500  and  the  solicitor  £300  to  a 
loan  of  £800  on  deposit  of  deeds.  The  solicitor  subsequently  took  a  mortgage  to 
himself  for  the  £800.  The  solicitor  afterwards  deposited  the  title-deeds  of  the  mort- 
gaged property  with  a  bank  as  security  for  a  loan  of  £400 : 

Hdd^  that  the  plaintiff  had  priority  for  his  £500  over  the  security  to  the  bank. 

The  plaintiff  had  lent  money  to  a  solicitor  on  the  security  of  the  deposit  of  title- 
deeds  of  land  in  Middlesex  with  a  letter  charnng  the  land,  Uie  legal  estate  in  which 
was  outstanding.  The  solicitor  afterwards,  oy  way  of  security  mr  money  due  to  a 
client,  made  a  mortgage  of  the  land  to  the  client,  which  mortg^e  was  registered : 

Held,  that  the  client  must  be  presumed  to  have  had  notice  of  the  plainti^'s  charge, 
which  therefore,  though  unregistered,  retained  priority. 

The  presumption  that  a  solicitor  has  communicated  to  his  client  facts  which  he 
ought  to  have  nuide  known  cannot  be  rebutted  by  proof  that  it  was  the  solicitor's 
interest  to  conceal  the  facts. 

This  was  an  action  for  foreclosure  brought  by  W.  Qt. 
Bradley,  the  mortgagee,  against  Henry  Jonathan  Riches, 
the  mortgagor,  and  Thomas  Brooks,  the  trustee  in  the  bank- 
ruptcy of  Riches,  and  against  the  Union  Bank  of  London, 
mortgagees  of  part  of  the  property  mortgaged  to  Bradley, 
and  against  the  Rev.  F.  T.  Woodman,  mortgagee  of  other 

Eart,  the  plaintiff  claiming  priority  over  the  bank  and  over 
[r.  Woodman. 

The  case  as  between  the  plaintiff  and  the  bank  was  as  fol- 
lows: In  the  month  of  July,  1870,  Riches,  who  was  the 
solicitor  of  Bradley,  asked  him  to  advance  £500  towards  a 
loan  of  £800  to  one  Dr.  Kenny,  on  the  security  of  a  house 
at  Richmond,  called  Arundel  Villa,  Riches  advancing  the 
other  £300.  Bradley  accordingly  gave  Riches  £500,  and 
26  Eng.  Rep.  4 


26  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Bradley  v.  Richee.  Fry,  J. 

received  from  him  a  letter,  dated  the  27th  of  July,  1870,  as 
follows : — 

''  I  acknowledge  that  you  advanced  my  client,  Dr.  Wil- 
liam Kenny,  of  Arundel  Villa,  Richmond,  the  sum  of  £500 
190]  on  the  security  *of  his  house  (as  above),  and  upon 
which  property  I  have  made  an  additional  advance  of  £300, 
making  together  £800 ;  and  under  the  terms  upon  which  the 
loan  was  advanced  I  engage  as  well  on  my  part  as  that  of 
my  client  to  repay  the  loan  on  demand,  together  with 
interest  thereon  at  and  after  the  rate  of  £6  per  cent,  per 
annum  from  the  date  of  such  advance  until  liquidation  ;  and 
I  further  engage,  if  called  upon  by  you,  to  deliver  over  the 
title-deeds  to  you  and  in  the  meanwhile  to  hold  them  to 
your  order." 

It  did  not  appear  when  the  £800  was  advanced  to  Dr. 
Kenny,  but  by  an  indenture  of  mortgage  dated  the  31st  of 
January,  1873,  made  between  Dr.  Kenny  of  the  one  part 
and  Riches  of  the  other  part,  in  consideration  of  the  sum  of 
£800  stated  to  have  been  advanced  to  Dr.  Kenny  by  Riches, 
Dr.  Kenny  granted  and  demised  the  house  at  Richmond  to 
Riches  for  the  residue  of  a  term  of  eighty-nine  years,  by  way 
of  mortgage  to  secure  the  repayment  by  Dr.  Kenny  to  Riches 
of  the  sum  of  £800,  together  with  interest  thereon  after  the 
rate  of  £5  per  cent,  per  annum. 

On  the  6th  of  June,  1873,  Riches  obtained  from  the  Union 
Bank  of  London  an  advance  of  £400,  and  deposited  with 
the  bank  the  title-deeds  relating  to  the  house  at  Richmond, 
including  the  mortgage  deed,  and  also  gave  the  manager  of 
the  bank  a  letter  charging  as  security  for  the  £400  the  house 
at  Richmond  of  which  he  was  the  mortgagee  as  aforesaid, 
and  agreeing  to  execute  a  proper  legal  mortgage  of  the 
said  security  whenever  called  upon.  The  title-deeds  had 
remained  in  the  possession  of  the  Union  Bank,  and  the 
bank  alleged  that  they  had  advanced  the  £400  in  the  belief 
that  the  said  sum  of  £800  belonged  entirely  to  Riches,  and 
they  denied  that  they  had  any  knowledge  of  any  interest 
of  feradley  in  the  mortgage  until  Deceniber,  1876,  Riches 
having  on  the  16th  of  September,  1876,  been  adjudicated 
bankrupt. 

Norths  Q.C.,  and  Speedy  for  the  plaintiff. 

CooJcsoriy  Q.C.,  and  Bardswell,  for  the  Union  Bank :  This 
mortgage  was  made  to  Riches  as  if  the  money  was  his  own. 
He  had  the  deeds,  and  the  bank  could  have  no  means  of 
knowing  that  the  money  was  not  his  own.  If  the  beneficial 
owner  allows  his  trustee  to  deal  in  this  manner,  the  loss 
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should  fall  upon  him,  *and  not  upon  others  whom  [191 
he  has  allowed  to  be  misled.  Mr.  Bradley  should  nave 
taken  the  deeds :  Eyre  v.  Burmester  (*) ;  Layard  v. 
Maud.  (') ;  Sldckhouse  v.  Countess  of  Jersey  (•) ;  Perry  Her- 
rick  V.  Attwood.  (*). 

[Fry,  J.,  referred  to  Shropshire  Union  Railways  and 
Canal  Company  v.  Reg.  (*).] 

No  doubt  as  a  general  rule  a  man  has  a  right  to  leave  his 
deeds  in  the  possession  of  his  solicitor,  but  here  he  has 
allowed  his  solicitor  to  appear  as  the  owner  of  the  money 
also.  Why  did  not  Mr.  Bradley  have  a  memorandum  in- 
dorsed on  the  mortgage  deed?  Besides,  the  money  was 
advanced  in  1870,  and  the  mortgage  was  not  made  until 
1873,  and  is  at  a  different  rate  of  interest ;  nor  has  the  plain- 
tiff's money  been  traced  in  any  wav.  In  fact,  he  allowed 
Riches  to  have  £600,  and  is  now  only  a  general  creditor  on 
the  estate  of  Riches  for  that  amount.  What  defence  would 
the  bank  have  against  the  trustee  in  Riches*  bankruptcy 
claiming  all  this  money  % 

Fry,  J.,  after  stating  the  facts  of  the  case,  continued  :  It 
is  clear  that  the  £500  paid  by  the  plaintiff  was  held  by 
Riches  on  an  express  trust  to  make  an  advance  to  Dr. 
Kenny,  and  that  any  security  taken  for  the  £800  would  be 
held  by  Riches  as  to  £600  as  trustee  for  the  plaintiff  ;  and  I 
do  not  think  that  the  engagement  to  deliver  over  the  deeds, 
and  in  the  meanwhile  to  liold  them  to  the  order  of  the  plain- 
tiff, deprived  the  plaintiff  of  his  rights  as  cestui  que  trust 
Whether  Riches  did  or  did  not  advance  the  £800  in  1870, 
does  not  appear,  but  it  is  certain  that  on  the  31st  of  Jan- 
uary, 1873,  Dr.  Kenny  executed  a  mortgage  of  this  same 
property,  in  which  he  acknowledged  the  receipt  of  £800, 
and  agreed  to  pay  interest  at  the  i-ate  of  6  per  cent.,  and  not 
6  per  cent.  Now,  pausing  there,  it  appears  to  me  that  from 
the  moment  of  the  execution  of  that  mortgage  Riches  was  a 
trustee  of  it  for  the  plaintiff  to  the  extent  of  £600.  It  is  said 
on  behalf  of  the  Union  Bank  that  Riches  himself  or  his 
trustee  in  bankruptcy  could  claim  the  £800  and  deny  the 
trust,  and  for  that  the  authority  *of  Middleton  v.  [192 
PoUock  (•)  is  cited.  In  that  case  money  had  been  placed  iu 
the  hands  of  Pollock  by  Wetherall,  who  had  been  informed 
by  Pollock's  clerk  that  he  proposed  to  invest  the  money  in 
property  at  Camden  Town,  and  Pollock  afterwards  wrote 

Q)  10  H.  L.  C,  90.  («)  Law  Rep.,  7  H.  L.,  496;    13  Eng. 

(«)  Law  Rep.,  4  Eq.,  897.  R.,  20. 

(»)  I  J.  A  H.,  721.  (<)  4  Ch.  D.,  49;  19  Eng.  R.,  668. 
{*)  2  De  G.  A  J.,  21. 
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that  the  money  was  put  out  at  6  per  cent.,  "as  my  clerk 
arranged  with  vou."  The  Master  of  the  Rolls  directed  that 
the  plain tiflf  should  be  satisfied  by  further  evidence  that 
money  had  in  fact  been  advanced  to  certain  builders  before 
the  writing  of  the  letters.  It  appears  to  roe  that  that  case 
does  not  decide  what  it  has  been  said  to  decide.  The  only 
letter  written  was  in  general  terms,  and  it  said  that  the 
money  had  been  advanced.  If  it  had  not  been  advanced, 
the  property  comprised  in  any  subsequent  security  was  not 
the  property  mentioned  in  the  letter,  and  the  petitioner 
would  have  failed  to  prove  the  identity,  and  the  .money 
would  form  part  of  the  general  estate.  But  it  does  not  ap- 
pear to  me  that  in  the  present  case  Riches  could  have  claimed 
the  whole  against  the  plaintiff. 

If  I  am  right  in  the  conclusion  I  have  come  to,  it  is  clear 
that  the  deposit  with  the  Union  Bank  was  a  gross  breach  of 
trust;  and  it  appears  to  me  that  the  case  is  simply  one  in 
which,  to  use  the  language  of  Lord  Justice  Turner  in  Cory 
V.  Eyre{^\  the  bank  ''are  claiming  priority  over  cestuis 
que  hrust  under  a  breach  of  trust  committed  by  their  trus- 
tee." In  cases  of  this  sort  it  is  familiar  law  that  qui  prior 
est  tempore  potior  est  jure.  That  priority  no  doubt  may  be 
displaced  by  showing  neglijjence  or  fraud  on  the  part  of  the 
mortgagee,  who  is  earlier  in  time,  or  by  showing  a  better 
equity  on  the  part  of  the  later  mortgagee,  but  one  or  the 
other  of  those  things  must  be  shown. 

Now,  what  circumstances  of  negligence  or  fraud  are  there 
in  this  case?  On  which  ground  does  a  posterior  equity  as- 
sert itself  to  be  better  ?  The  only  argument  addressed  to  me 
on  that  point  is  this.  It  is  said  that  it  is  negligence  for  a 
man  to  take  a  security  in  the  name  of  another  when  there  is 
no  reason  for  doing  so,  and  that  Bradley  ought  not  to  have 
allowed  the  mortgage  to  be  taken  in  the  name  of  Riches, 
and  ought  either  to  have  had  an  indorsement  on  the  deed, 
or  to  have  obtained  possession  of  the  title-deeds,  and  thereby 
have  deprived  Riches  of  the  power  of  dealing  in  the  way  in 
which  he  has  dealt.  It  appears  to  me  that  that  argument 
193]  *is  not  only  absolutely  inconsistent  with  the  decision 
in  Cory  v.  Eyre  (*),  but  also  with  the  decision  of  the  House 
of  Lords  in  the  Shropshire  Union  Railway  and  Canal 
Company  v.  Reg.  (').  There  the  Lord  Chancellor  expressed 
in  very  emphatic  language  the  right  of  every  man  to  take  a 
security  in  the  name  of  another,  and  that  a  man  having  done 
so  could  not  have  negligence  imputed  to  him  for  not  watch- 
ing his  trustee. 

(>)  1  D.  J.  A  S.,  149,  167.  (»)  Law  Rep.,  7  H.  L.,  496,  507;  13  Eng.  R.,  20, 
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The  next  argument  was  that  this  principle  did  not  apply 
here,  as  a  portion  of  the  fund  was  contributed  by  the  trustee. 
In  point  of  principle  I  cannot  see  any  difference  between  the 
cases,  for  the  mortgagee  may  be  a  trustee  of  the  whole  or  of 
part  of  a  fund,  but  that  very  circumstance  occurred  in  Gory 
V.  Eyre^  and  the  Lord  Justice  Turner  dismissed  it  from  his 
consideration  as  creating  no  substantial  difference.  He 
saysC),  *'It  was  attempted  on  the  part  of  the  appellants  to 
make  some  distinction  in  this  case  upon  the  ground  that 
the  mortgage  is  what  is  called  a  contributory  mortgage,  a 
mortgage  in  which  several  persons  are  beneficially  interested, 
but  I  see  no  distinction  which  can  be  made  upon  this 
ground."  I  hold,  therefore,  that  the  principle  of  priority 
of  time  applies,  and  that  there  is  nothing  to  displace  it,  and 
that  the  plaintiff's  right  to  the  £600  is  prior  to  any  right  of 
the  bank,  and  I  make  a  declaration  accordingly. 

His  Lordship  further  decided  that  the  security  would  not 
be  apportioned  between  the  plaintiff  and  the  bank,  but  that 
the  plaintiff  would  have  priority  over  the  bank  for  the  £500 
and  interest.  

The  case  as  between  the  plaintiff  and  Woodman  was  then 
heard. 

Jonathan  Riches,  who  died  in  1843,  by  his  will  left  con- 
siderable freehold  and  leasehold  house  property  in  Middlesex 
to  his  wife  (since  deceased)  for  life,  and  after  her  death  to 
his  two  children,  H.  J.  Riches  above  mentioned  and  Mrs. 
Woodman  (since  deceased),  wife  of  the  defendant  Woodman. 
All  his  house  property  appeared  to  have  been  subject  to 
mortgages,  so  that  the  legal  estates  *were  outstand-  [194 
ing.  In  1870  Riches  obtained  from  the  above  mentioned 
plaintiff  Bradley  an  advance  of  £1,0(X)  on  a  house  in  Finchley 
Road,  and  £1,000  on  two  houses  in  Paddington,  both  parts 
of  the  estate  of  Jonathan  Riches.  In  February,  1874,  Riches 
obtained  from  Bradley  a  further  advance  of  £3,000  consols, 
on  the  security  of  Riches'  one-half  of  his  father's  estate. 
The  securities  were  effected  by  the  deposit  of  deeds,  and  by 
letters  from  Riches  to  Bradley. 

Riches  had  acted  as  the  solicitor  of  Woodman,  but  the 
accounts  of  Jonathan  Riches'  estate  remaining  unsettled 
and  a  balance  being  due  from  Riches  to  Woodman  for  money 
lent,  Woodman,  in  1874,  employed  Messrs.  Awdry  &  Clarke 
as  his  solicitors,  who  had  a  correspondence  on  the  subject 
with  Riches,  and  pressure  was  put  upon  him.  Ultimately, 
by  an  indenture  of  mortgage  dated  the  24th  of  May,  1875, 

(>)  1  D.  J.  A  a,  169. 
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expressed  to  be  made  in  consideration  of  the  sum  of  £4,400 
due  to  Woodman  in  right  of  his  wife,  and  of  divers  other 
sums  of  money  paid  by  Bradley  to  and  partly  on  account 
of  Riches  (the  last  mentioned  sums,  together  with  the  said 
sum  of  £4,400,  amounting  to  £10,490),  Riches  assigned  to 
Woodman  (with  other  property)  all  the  interest  of  him, 
Riches,  in  the  real  and  personal  estate  of  his  father,  Jonathan 
Riches,  to  secure  the  aforesaid  principal  sum  of  £10,490 
then  due  to  Woodman,  and  interest  thereon.  This  deed  was 
registered  in  the  Registry  of  Deeds  in  Middlesex. 

Bradley  now  claimed  priority  for  his  securities  over  this 
mortgage,  though  registered,  on  the  ground  that  in  the 
preparation  of  the  mortgage  Riclies  had  been  the  solicitor  of 
Woodman,  the  mortgagee,  who  was  therefore  affected  with 
notice  of  the  securities  to  Bradley.  Evidence  was  gone  into 
on  the  question  whether  Riches  did  act  as  solicitor  to  Wood- 
man in  the  preparation  of  the  mortgage,  the  effect  of  which 
is  stated  in  the  judgment  given  below. 

Norths  Q.C.,  and  Speed,  for  the  plaintiff,  cited  Moore  v. 
Culverhouse{^\  overruling  Wright  v.  Stanjfield  {*) ;  Nene  v. 
PennelH^) ;  Essex  v.  Baugh  (*)';  Le  Neve  v.  Le  Neve{^). 
195]  *Cooksony  Q.C.,  and  Whitehorne^  for  Woodman: 
The  acts  7  Anne,  c.  20,  imposes  a  duty  to  register  as  against 
those  who  come  afterwards,  and  if  a  man  neglects  that  duty 
he  must  not  complain  if  he  is  a  loser.  We  have  a  registered 
deed,  and  in  order  to  deprive  us  of  the  benefit  of  our  diligence 
we  must  be  clearly  affected  with  notice  :  Wyattv,  Harwell C). 
The  defendant  denies  that  Riches  was  his  solicitor  in  this 
matter,  but  even  if  it  is  held  that  he  was  the  solicitor,  the 
presuttiption  of  notice  to  the  client  may  be  rebutted :  Ken- 
nedy V.  Oreen  (^).  Riches  had  every  motive  to  conceal  the 
previous  mortgages,  and  the  fact  of  his  not  having  registered 
them  shows  that  he  had  a  fraudulent  intention :  Waldy*v. 
Oray{^)\  Rolland  v.  Bart{*);  Atterbury  v.  Wallis{"').  It 
is  merely  a  presumption  that  a  solicitor  communicates  every- 
thing to  his  client,  and  here  the  presumption  is  strongly  the 
other  way:  Hewitt  v.  Looseiiiore  (") ;  Espin  v.  Pemberton  ('*) ; 
Oreenslade  v.  Dare{'*) ;  Thompson  v.  Cartwrighti^'*) ;  Perry 
V.  Holli!'). 

(»)  27  Beav.,  639.  (•)  Law  Rep.,  6  Ch.,  678. 

C*)  27  Beav.,  8.  ("»)  8  D.  M.  A  G.,  454. 

(«)  2  H.  &  M„  170.  (")  9  Hare,  449. 

{*)  1  Y.  A  C.  Ch.,  620.  ('»)  8  De  G.  A  J.,  647. 

(*)  8  Atk.,  646.  ('»)  20  Beav.,  284. 

(•)  19  Ves.,  436.  ('*)  2  D.  J.  A  S.,  10. 

C)  8  My.  A  K.,  699.  (»)  2  D.  F.  A  J.,  88. 
O  Law  Rep.,  20  Eq.,  238;  18  Eng.  R.,  769. 
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Pry,  J.,  after  stating  the  facts  of  the  case,  and  the  evidence 
as  to  the  employment  of  Riches  by  Woodman  as  his  solici- 
tor in  the  preparation  of  the  mortgage  of  the  24th  of  May, 
1875,  and  coming  to  the  conclusion  on  the  pleadings  and  the 
evidence  that  Riches  was  the  solicitor  of  Woodman  in  that 
particular  business,  continued : 

I  hold,  therefore,  as  a  matter  of  fact,  that  Riches  was  the 
solicitor  of  Woodman  in  the  matter  of  the  mortgage  of  May, 
1875. 

The  question  which  then  arises  is  this.  Looking  at  the 
circumstances  of  the  case,  must  I  impute  to  Woodman  the 
knowledge  which  Riches  of  course  had  of  the  prior  charges 
of  September,  1870,  and  February,  1874?  Now,  upon  that 
the  cases  seem  to  me  to  lav  down  the  rule  clearly.  You 
must,  in  the  first  place,  look  at  what  are  the  circumstances 
of  the  case  as  to  knowledge.  If  the  circumstances  of  the 
case  are  such  as  in  the  ordinary  course  of  business  between 
*solicitor  and  client  they  are,  then  the  solicitor  must  [196 
be  assumed  to  have  communicated  the  fact  to  his  client,  and 
the  knowledge  of  the  agent  is,  to  use  the  language  of  Lord 
Chelmsford  in  Espin  v.  Pemberton{')y  the  imputed  knowl- 
edge of  the  client.  It  appears  to  me  to  be  clear  that  that 
presumption  or  imputation  is  a  thing  which  the  client  can- 
not be  allowed  to  rebut.  If  it  could  be  rebutted,  it  was 
amply  rebutted  in  Le  Neve  v.  Le  Nevei^).  If  it  could  be 
rebutted,  the  language  of  Lord  Hatherley  in  Rolland  v. 
Mart{*)  could  not  be  upheld.     His  Lordship  says:    "The 

Eurchaser  of  an  estate  has,  in  ordinary  cases,  no  personal 
nowledge  of  the  title,  but  employs  a  solicitor,  and  can 
never  be  allowed  to  say  that  he  knew  nothing  of  some  prior 
incumbrance,  because  he  was  not  told  of  it  by  his  solicitor. 
It  cannot  be  left  to  the  possibility  or  the  impossibility  of  the 
man  who  seeks  to  aflfect  you  with  notice  being  able  to  prove 
that  your  solicitor  did  his  duty  in  communicating  to  you 
that  which,  according  to  the  terms  of  your  employment  of 
him,  was  tlie  very  thing  which  you  employed  him  to  ascer- 
tain.'' Therefore,  what  I  have  to  do  is  to  look  at  the  cir- 
cumstances in  order  to  see  whether  the  presumption  or 
imputation  of  knowledge  arises. 

Now,  what  are  the  circumstances?  In  the  first  place. 
Riches  was  the  solicitor  for  Bradley,  and  owed  Bradley  this 
duty,  either  to  register  the  mortgages  of  1870  and  1874,  or 
to  tell  any  subsequent  client  of  his  own  about  to  advance 
money  upon  the  same  property  that  those  mortgages  existed. 
In  the  next  place,  he  was  solicitor  for  Woodman  in  the  mat- 

(>)  3  De  G.  A  J.,  647.        («)  3  Atk.,  646.        (»)  Law  Rep.,  6  Oh.,  678,  682. 
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ter  of  the  mortgage  of  1875,  and  he  was  bound  by  his  duty 
as  solicitor  to  communicate  anything  and  everything  that 
was  material  for  Woodman  to  know.  It  is  said  that  Riches 
had  an  interest  not  to  communicate,  because  it  is  possible 
that  the  transaction  might  have  gone  off,  and  he  then  would 
not  have  obtained  the  benefit  which  he  did  by  that  mort- 
gage. But  I  will  not  lay  down  as  a  rule  that  where  a  solici- 
tor owes  a  duty  on  the  one  side,  and  has  an  interest  on  the 
other  side,  the  presumption  arises  that  he  follows  his  in- 
terest and  not  his  duty.  I  shall,  on  the  contrary,  presume 
that  in  this  case  be  performed  his  duty,  even  although  it 
was  against  his  interest.  But  I  think  that  if  the  special 
197]  ^circumstances  of  this  case  are  looked  at,  the  sngges- 
tion  that  the  transaction  would  have  failed  if  that  intima- 
tion had  been  given  does  not  arise;  because  it  is  perfectly 
plain  that  the  mortgage  of  May,  1875,  was  taken  as  a  tabula 
in  naufra^io.  Riches  being  pressed  by  Woodman  to  fur- 
nish the  accounts,  and  to  pay  the  sums  which  were  then 
due,  was  unable  to  do  so,  and  thereupon  the  best  security 
to  be  got  was  taken  from  him.  Therefore,  even  supposing 
the  presumption  to  be  stronger  than  it  is,  I  should  not  allow 
it  to  prevail  in  this  case.  But  I  desire  to  put  my  decision 
mainly  upon  his,  that  where  there  is  an  interest  and  a  duty, 
I  shall  not  presume  that  the  solicitor  wiU  follow  his  interest 
and  neglect  his  duty. 

The  result,  therefore,  is,  that  in  my  judgment  there  is 
nothing  whatever  to  take  the  case  out  oi  the  ordinary  case 
of  a  solicitor  being  employed  by  a  mortgagee  to  obtain  a 
mortgage.  Where  he  is  so  employed,  the  knowledge  of  the 
solicitor  is  the  imputed  knowledge  of  the  client.  Here  the 
solicitor  knew  of  the  mortgages  of  1870  and  1874,  and  there- 
fore I  impute  that  knowledge  to  the  client.  It  appears  to 
me  that  it  is  the  case  of  Le  Neve  v.  Le  Net)e{^)  over  again. 

I  therefore  hold  that  the  mortgage  of  1876  must  be  post- 
poned to  the  mortgages  of  1870  and  1874. 

Solicitors  for  plaintiff :  Layton^  Son  &  Lendon. 
Solicitors  for  Union  Bank :  Burton^  Teates  &  Hart. 
Solicitors  for  Woodman  :   Wood^  Latham  &  Bigg^  agents 
for  Awdry  &  Clarke,  Chippenham. 

Q)  3  Atk.,  646. 
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[9  Chancery  Division,  198.] 
Fry,  J.,  May  2,  8,  4,  1873. 

♦Pearson  v.  Scott.  [198 

[1876     P.     47.] 
Stockhroher — Solicitor — PaymeiU — NoHce — Stock  Exchange  Rules, 

Four  executors  holding  stock  in  their  name  directed  their  solicitor  to  sell  the 
stock.  The  solicitor,  in  the  name  of  his  firm,  f  ave  to  a  stockbroker  whom  the  so- 
licitor bad  employed  in  stock  ex<ihange  speculations  directions  to  sell  the  stock. 
The  stock  was  sold  bv  the  broker,  and  the  solicitor  returned  to  the  stockbroker 
transfers  of  the  stock,  with  receipts  indorsed,  signed  by  the  four  executors.  The 
sale  was  completed,  and  the  stockbroker  sent  to  the  solicitor  a  check  for  part  of  the 
pnrcha.se-money^  for  the  shares,  and  carried  the  balance  on  the  transaction  to  the 
cre<iit  of  the  solicitor  in  the  account  between  them,  which  account  was  afterwards 
settled  by  a  payment  made  to  the  stockbroker : 

ffeid,  that,  undor  the  circumstance,  the  stockbroker  must  be  held  to  have  had  no- 
tice that  the  shares  were  not  the  pn)perty  of  the  solicitor,  and  that,  though  the  so- 
licitor had  from  the  executors  authority  to  receive  the  purchase-money,  payment  to 
him,  by  giving  him  credit  in  an  account  between  them,  was  not  sufficient  to  discharge 
the  stockbroker,  who  remained  liable  to  the  executors  for  tlie  balance. 

Bridge*  v.  Garret  {})  commented  on. 

The  sale  was  made  subject  to  the  rules  of  the  Stock  Exchange,  and  the  stockbroker 
alleged  that  by  those  rules  the  broker  could  recognize  only  the  person  employing 
him,  and  obey  his  directifms  as  to  the  disposal  of  the  proceeds  of  a  sale  : 

Held,  that  the  rules  of  the  Stock  Exchange  applied  only  to  the  sale  on  the  Stock 
Exchange,  and  not  to  subsequent  transactions. 

Hdd,  also,  that  no  such  rule  or  custom  was  proved,  and  that  no  such  rule  or  cus- 
tom could  be  upheld. 

Eliza  Ann  Pearson  (then  Eliza  Ann  Williams),  E.  B. 
Stephens,  and  C.  Hill,  as  executors  of  J.  P.  Williams,  held 
£3,700  Midland  Railway  Company  stock  and  111  preference 
shares  in  the  same  company,  all  in  their  names  as  such  exec- 
utors, in  the  books  of  the  company. 

The  executors  employed  William  Smith,  a  solicitor  prac- 
tising as  Smith  &  Co.  (either  alone  or  in  partnership  with 
one  Carter),  in  the  business  of  the  executorship,  and  in 
June,  1876,  the  plaintiffs,  that  is  to  say,  the  three  executors 
and  C.  F.  Pearson,  who,  on  the  17th  of  June,  1875,*  was 
married  to  Eliza  Ann  Williams,  requested  *Smith  &  [199 
Co.  to  have  the  Midland  stock  and  shares  sold  ;  and  Smith, 
in  the  name  of  Smith  &  Co.,  gave  instructions  to  a  stock- 
broker, G.  W.  Scott,  to  sell  them.  Smith  had  been  in  the 
habit  of  employing  Scott  in  speculations  on  the  Stock  Ex- 
change, and  there  were  accounts  and  bi-monthly  settlements 
between  them  ;  but  the  accounts  in  respect  of  these  transac- 
ti(ms  seemed  to  have  been  kept  in  the  name  of  William 
Smith,  and  not  of  Smith  &  Co.  The  stock  and  shares  were 
sold  on  the  24th  of  June  to  one  Jackson,  and  Scott  sent  to 

(»)  Law  Rep.,  5  C.  P.,  461. 

26  Eng.  Rep.  5 
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Smith  the  usual  sold  note  stating  that  the  sale  was  on  ac- 
count of  Smith  &  Co.,  and  was  subject  to  the  rules  of  the 
Stock  Exchange.  Scott  at  the  same  time  sent  seven  blank 
transfers  and  a  letter  stating  that  if  the  transfers  were  re- 
turned correctly  signed  the  check  would  be  forthcoming  on 
Monday  next.  At  this  time  Smith  was  under  considerable 
liabilities  to  Scott  on  account  of  differences  which  were  or 
might  become  payable.  The  plaintiffs  duly  signed  the  seven 
transfers,  and  also  indorsed  receipts  for  the  purchase- moneys, 
and  Smith  on  the  28th  of  June  sent  them  to  Scott  with  a  let- 
ter saying:  *' We  have  made  the  transfers  in  the  name  of 
Mr.  Pearson  as  well  as  Mrs.  Pearson,  because  the  secretary 
of  the  Midland  Railway  Company,  in  a  letter  we  received 
from  him,  states  that  if  the  stock  was  sold  he  would  require 
her  husband  to  join  in  the  transfer.  The  coupons  of  the 
£3,700  consolidated  stock  are  in  the  hands  of  the  secretary, 
as  will  be  seen  by  the  accompanying  letter,  in  which  you 
will  observe  he  states  that  he  will  send  them  in  the  course 
of  this  week,  so  that  if  the  certificates  are  sent  down  to  him 
he  will  probably  make  them  out  now  in  the  names  of  the 
purchasers  of  the  stock  direct." 

On  the  30th  of  June,  Scott  sent  to  Smith  an  account 
headed  "Messrs.  W.  Smith  &  Co.,  in  account  with  G.  W. 
Scott,"  debiting  himself  with  the  net  produce  of  the  sales, 
amounting  to  £6,832  15^.,  after  deducting  commission  and 
certain  calls  paid  on  the  shares,  and  taking  credit  for  a 
check  for  £3,500  and  for  two  sums  amounting  to  £3,332  15^. 
placed  in  the  account  ''To  credit  of  W.  Smith."  The  check 
for  £3,500  was  on  that  day  or  the  day  before  given  to  Car- 
ter on  account  of  Smith  &  Co.,  and  sums  amounting  to 
£3,332  15^.  were  carried  by  Scott  in  his  accounts  to  the 
credit  of  Smith.  Smith  went  abroad  in  August,  1876,  os- 
tensibly on  business  but  checks  passed  between  him,  or 
200]  Carter  in  his  name,  and  Scott ;  *and  Scott  carried 
on  the  account  between  them  until  the  end  of  1875,  when  it 
was  settled  and  adjusted  by  the  payment  of  £400  to  Scott, 
and  a  new  account  was  begun.  Early  in  January,  1876,  it 
was  ascertained  that  Smith  had  absconded,  and  he  bad  since 
been  adjudicated  bankrupt. 

C.  F.  Pearson,  Eliza  Ann  Pearson,  Stephens,  and  Hill 
then  brought  an  action  against  Scott  for  the  produce  of  the 
sales,  offering,  in  the  statement  of  claim,  to  allow  what  had 
been  paid  in  cash  to  Smith  or  for  calls,  claiming,  in  fact, 
the  balance  of  £3,332  15^.  which  had  been  carried  to  the 
credit  of  Smith. 

Scott,  by  his  statement  of  defence,  pleaded  th^t  h^  4icl 
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not  know,  and  had  no  reason  to  believe,  that  the  stock  and 
sliares  were  the  property  of  the  plaintiffs,  or  that  Smith  was 
was  their  agent  and  was  not  the  principal ;  and  pleaded  that 
lie  had  paid  the  whole  of  the  purcnase-money  to  Smith. 
Also  that  the  whole  of  the  transactions  were  subject  to  the 
rules  and  customs  of  the  Stock  Exchange,  according  to 
which  a  broker  is  bound  only  to  recognize  the  person  em- 
ploying him,  and  to  obey  the  direction  of  that  person  only 
as  to  the  application  and  disposal  of  the  proceeds  of  sale. 
The  result  of  the  evidence  on  this  point  is  stated  in  the 
judgment  of  Mr.  Justice  Fry. 

Cookson^  Q.C.,  and  Blackmore^  for  the  plaintiflfs,  cited 
Baring  v.  Corrie  ('). 

Norths  Q.C.,  and  Methold^  for  the  defendant:  In  Bar- 
ing V.  Cmrie  there  was  notice  of  agency ;  here  there  was 
none.  Borries  v.  Imperial  Ottoman  Bank  i^^  shows  what 
is  the  law  as  to  means  of  knowledge.  Actual  knowledge 
is  one  thing,  but  a  mere  suspicion  is  quite  different :  ^x 
parte  Dixon^),  The  stockbroker  dealt  only  with  Smith, 
and  there  was  nothing  to  show  that  he  was  not  the  ab- 
solute owner.  But  even  if  Scott  knew  that  Smith  was 
acting  as  solicitor  for  the  plaintiffs,  he  was  obliged  to  do  as 
Smith  directed,  and  Smith  had  a  clear  authority  to  receive 
payment :  Bridges  v.  Garretti^).  Payment  by  giving  credit 
in  their  account  was  quite  sufficient:  Ferrao^s  Case{*); 
Spar  go's  *Case  (•).  If  checks  had  been  exchanged,  [201 
that  would  have  been  quite  good,  and  what  difference  can 
it  make  that  they  did  not  go  through  that  form.  What- 
ever can  be  pleaded  as  payment  is  good  payment  to  an 
agent:  Tomkins  v.  Saffery{^)\  Ex  parte  Oooke{*).  The 
plaintiffs  ought  not  to  have  left  their  accounts  with  Smith 
&  Co.  unsettled  for  so  long  and  then  come  upon  the  defend- 
ant. But,  independently  of  the  general  law,  the  transac- 
tion was  under  the  rules  and  customs  of  the  Stock  Ex- 
change, and  according  to  them  the  broker  could  recognize  as 
his  principal  only  the  man  who  employed  him,  and  was 
bound  to  deal  with  the  money  as  he  directed :  Sweeting  v. 
Pearcei^) ;  Nickalls  v.  Merry  {'''). 

CooksoUy  in  reply :  As  to  payment  to  an  agent,  ciseslike 
Spargo^s  Case  have  no  application  to  the  general  law.  For 
valid  payment  to  an  agent  a  mere  arrangement  between  the 

(')  2  B.  A  A.,  137.    "  (•)  Law  Rep..  8  Ch., 407;  6Eng.  R.,626. 

(*)  Law  Rep.,  9  C.  P.,  88;   7  Eng.  R.,  (')  8  App.  Cas.,  213  ;  24  Eng.  R.,  138. 

138.  O  4Ch.  D.,  128;  19  Eng.  R.,  714. 

O  4  Ch.  D.,  133;  19  Eng.  R.,  724.  (»)  9  C.  B.  (N.S.).  534. 

(*)  Lawr  Rep.,  5  C.  P.,  461.  ("O)  Law  Rep.,  7  H.  L.,  580;    13  Eng. 

(*)  Law  Kep.,  9  Ch.,  36ft.  R.,  66. 
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debtor  and  the  agent  will  not  do.  If  A.  owes  money  to  B., 
an  arrangement  between  A.  and  B.'s  agent  that  the  money- 
shall  be  considered  as  paid  can  never  discharge  A.,  and 
would  not  support  a  plea  of  payment ;  nor  is  it  true  that 
every  form  of  payment  which  would  support  a  plea  of  pay- 
ment to  an  agent  will  discharge  the  debtor.  The  debtor 
must  show  that  he  had  reason  to  believe  that  the  money 
would  reach  the  principal,  and  it  is  clear  that  in  this  case 
the  defendant  could  not  have  thought  so.  The  only  reason 
why  payment  in  cash  or  bills  has  been  held  good  is,  that 
there  is  a  presumption  that  the  agent  will  do  his  duty  and 
hand  the  cash  or  bills  to  the  principal. 

Fry,  J.:  In  this  case  the  plaintiffs  are  the  executors  of 
Mr.  John  Fisher  Williams,  and  they  sue  the  defendant,  who 
is  a  stockbroker,  for  the  recover v  of  the  balance  of  a  sum  of 
money  received  by  him  for  the  sale  of  certain  stock  and  pref- 
erence shares  of  the  Midland  Railway  Company.  It  would 
be  convenient,  I  think,  before  stating  in  detail  the  facts  as 
they' appear  to  me  to  be  proved,  to  state  the  principal  ques- 
tions which  arise. 

202]  *The  first  question  is,  whether  the  defendant  had 
knowledge  that  the  plaintiffs  were  the  owners  of  the  stock 
and  shares  in  question,  or  bad  such  notice  as  put  him  on 
inquiry  whether  they  were  the  owners  of  the  stock  and 
shares  so  as  to  preclude  him  from  saying  that  they  were  not 
the  owners.  The  second  question  will  be  whether,  assuming 
that  he  had  knowledge  of  the  interest  of  the  plaintiffs,  a 
Mr.  Smith  was  so  constituted  the  agent  of  the  plaintiffs  to 
receive  the  money  from  Mr.  Scott,  that  the  transaction  on 
settlement  which  took  place  between  Mr.  Scott  and  Mr. 
Smith  was  a  payment  through  their  agent  to  the  plaintiffs. 
Those  are  the  principal  questions. 

Now  with  regard  to  the  first  question  it  will  be  necessary 
to  consider  the  facts  of  the  case.  [His  Lordship  then  stated 
the  facts  of  the  case,  observing  that  the  circumstance  that 
the  check  was  to  be  '* forthcoming  on  Monday  next"  ap- 
peared to  him  to  be  not  unimportant,  as  separating  this 
transaction  from  the  ordinary  transactions  for  differences 
which  at  that  very  time  Smith  was  carrying  on  to  a  large 
extent.  For,  notwithstanding  the  possibility  or  the  proba- 
bility that  Smith  might  owe  Scott  on  the  settlement  a  con- 
siderable sum  for  differences,  this  transaction  was  to  be 
completed  separately.  It  had  been  suggested  on  the  part  of 
the  plaintiffs  that  this  was  due  to  the  knowledge  that  the 
stocks  and  shares  did  not  belong  to  Smith,  but  belonged  to 
his  clients.     It  had  been  suggested,  on  the  other  hand,  that 
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tlie  check  was  to  be  forthcoming,  because  there  was  no  rea- 
son why  Mr.  Scott  should  retain  the  moneys  in  order  to  pay 
for  the  future  purchase  of  shares.  It  was  not  necessary  to 
d«  termine  which  of  these  two  contingencies  was  the  more 
probable.  It  was  enough  to  say  that,  as  it  appeared  to  his 
Lordship,  the  transaction  was  by  the  common  consent  of  both 
parties  taken  out  of  the  ordinary  course  of  dealing  between 
them.  Further,  it  appeared  clear  that,  on  the  receipt  of  that 
letter  of  the  28ih  of  June,  and  the  transfers,  Scott  must  have 
known  that  the  plaintiffs  had  an  interest  of  some  description 
ill  these  shares.  They  were  the  legal  owners,  and  appeared 
as  the  proper  persons  to  execute  the  transfers.  The  refer- 
ence in  the  letter  to  the  coupons  would,  in  his  Lordship's 
opinion,  show  that  the  plaintiffs  were  persons  who  were  de- 
riving title  from  somebody  else.  But  whether  that  was  so 
or  not,  nobody  could  read  that  letter  and  *look  at  [203 
the  transfers  without  seeing  that  the  plaintiffs  were  then  the 
registered  proprietors,  and  at  law  the  owners  of  these  stocks 
and  shares.  There  was  certainly  notice  to  this  extent,  that 
it  put  Scott  oil  inauiry  whether  they  were  not  the  absolute 
owners.     His  Lordship  then  continued :] 

A  person  who  knows  that  the  legal  estate  in  land  or  in 
shares,  or  in  any  other  property,  is  vested  in  A.  B.,  cannot 
safely  assume  that  the  whole  equity  is  in  C.  D.  without 
making  an  inquiry  of  A.  B.  The  case  of  Baring  v.  Corrie  {) 
bears  strongly  on  this  question.  There  Coles  &  Co.  acted 
both  as  brokers  and  merchants,  and  Abbott,  C.  J.,  said  that 
if  the  defendants  ^' meant  to  deal  with  them  as  merchants, 
and  to  derive  a  bene6t  from  so  dealing  with  them,  they  ought 
to  have  inquired  whether  in  this  transaction  they  acted  as 
brokers  or  not ;  but  they  made  no  inquiry.  They  had  the 
name  of  the  ship  in  which  the  ^oods  had  been  imported,  and 
they  might  have  made  inquiries  into  the  circumstances  of 
the  case  if  they  had  not  chosen  to  remain  in  ignorance. 
There  is  therefore  a  clear  omission  on  their  part,  and  they  do 
not  stand  in  a  situation  so  completely  free  from  blame  as  the 
plaintiffs  do.  There  is  another  circumstance  which  shows 
that  if  they  did  not  know  that  Coles  &  Co.  were  acting  as 
brokers  in  this  case,  it  was  because  they  chose  not  to  know 
it.  It  appears  that  they  received  a  sale  note,  and  were  not 
required  to  sign  a  bought  note."  Now  it  appears  to  me  that 
similar  circumstances  exist  here.  Smith  was  known  to  be  a 
person  who  speculated  in  shares  on  his  own  account;  he 
was  known,  also,  lo  be  a  solicitor,  that  is  to  say,  a  person 
through  whom  instructions  to  sell  the  stock  and  shares  in 

(•)  2  B.  <k  A.,  137,  144. 
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the  names  of  these  four  persons  might  be  given,  either  be- 
cause he  was  the  solicitor  of  the  owners,  or  because  he  was 
the  equitable  owner,  and  if  the  defend.int  chose  to  assume 
that  Smith  gave  those  instructions  in  the  character  of  equi- 
table owner,  he  ought  to  have  made  some  inquiry  if  he 
wished  to  avoid  liability.  That  being  so,  I  hold  that  the 
shares  having  been  in  fact  the  property  of  the  plaintiffs,  and 
the  defendant  not  having  made  inquiry,  he  cannot  be  heard 
to  say  that  he  dealt  with  Smith  in  any  other  character  than 
as  agent  of  the  plaintiffs. 

Then,  what  was  the  extent  of  Smith's  agency  for  the  plain- 
204]  tiflfs  ?  *It  appears  from  the  letter  of  the  28th  of  June 
that  the  transfers  were  sent  by  Smith  &  Co.  to  Scott  on  that 
day,  and  that  the  receipts  on  those  transfers  were  signed  by 
the  plaintiffs.  That  would,  in  my  judgment,  import  an  au- 
thority in  the  person  who  was  allowed  to  transmit  these 
receipts  himself  to  receive  the  money  as  money.  The  plain- 
tiffs, in  the  statement  of  claim,  say  that  as  to  such  part  as 
was  paid  in  cash  or  in  discharge  oi  a  call  properly  payable 
by  the  plaintiffs,  they  are  willing  to  accept  such  payments 
as  payments  made  to  themselves  or  on  their  account.  That 
appears  to  be  a  distinct  admission  that  Smith  &  Co.  were 
armed  with  authority  from  the  plaintiffs  to  receive  the  pur- 
chase-money by  an  actual  payment  in  cash,  but  no  further. 
[His  Lordship  then  stated  the  transactions  of  the  30th  of 
June,  and  the  result  of  the  account  then  delivered,  and  con- 
tinued :]  Now,  supposing  that  Smith  had  been  the  person 
absolutely  entitled  to  the  balances  produced  by  the  sale  of 
the  stock  and  the  shares,  there  can,  in  my  opinion,  be  no 
doubt  that  the  transaction  which  then  took  place  would  have 
amounted,  not  to  what  is  technically  called  set-off,  but  to  a 
payment  by  Scott  to  Smith  of  so  much  of  those  sums  as 
went  to  satisfy  any  debt  due  from  Smith  to  Scott,  and  that 
the  same  would  have  taken  place  when  subsequent  differ- 
ences accrued,  and,  therefore,  in  the  result,  when  the  differ- 
ences were  payable,  the  whole  £3,332  155.,  which  on  the 
30th  of  June  Scott  owed  to  Smith,  would  have  been  deemed 
to  have  been  paid  by  Scott  to  Smith. 

But  that  gives  rise  to  another  question.  Where  A.  owes 
money  to  C.  and  has  dealings  with  B.,  who  is  an  agent  to 
collect  money  for  C,  it  is  not  in  dispute  that  A.  must  make 
actual  payment  in  money  to  B.  It  is  not  suggested  that  A. 
can  discharge  himself  by  that  which  is  technically  a  set-off, 
that  is  to  say,  a  retainer,  without  the  consent  of  the  person 
against  whom  it  is  retained.  It  is  not  alleged  that  he  can 
accept  a  release  from  the  agent  to  whom  he  ought  to  pay  it. 
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But  it  is  said  that  anything  which  will  amount  to  payment 
ill  law  as  between  the  principal  and  the  agent  is  a  good  pay- 
ment to  the  agent.  That,  however,  appears  to  me  to  be  a 
mixed  question  of  fact  and  law.  In  the  first  place,  the  ques- 
tion must  be  asked,  what  was  the  authority  of  the  agent  i 
In  this  case  I  can  find  no  authority  going  beyond  an  authority 
to  ^receive  in  money.  In  the  next  place,  it  appears  [205 
to  me  that  a  long  series  of  cases  has  in  effect  laid  down  the 
proposition  that  the  payer  who  knows  he  is  paying  an  agent 
must  pay  in  such  a  manner  as  to  facilitate  and  encourage 
the  agent  to  pay  it  to  his  principal — at  any  rate,  that  the 

Eayer  cannot  pay  it  to  the  agent  by  a  settlement  of  account 
etween  himself  and  the  agent.  And  for  this  short  reason 
in  morals,  that  the  money  which  is  paid  to  the  agent  ought 
to  find  its  way  to  the  principal,  and  that  if  you  intercept 
that  money  in  order  to  pay  the  debt  which  the  agent  owes 
to  the  payer,  you  diminish  the  probability  of  the  money 
finding  its  way  from  the  agent  to  the  ultimate  payee. 

In  consequence,  however,  of  the  recent  decisions,  it  ap- 
pears to  me  necessary  to  look  at  the  cases.  In  Todd  v. 
Jieid{')  the  judgment  is  that  ''The  broker,  as  agent  of  the 
assured,  was  only  entitled  to  receive  payment  in  money, 
and  no  usage  can  sanction  such  a  practice  as  that  which  is 
stated  to  have  prevailed  in  this  particular  business.  This 
is,  in  fact,  an  attempt  to  pay  the  debt  of  one  person  with 
the  money  of  another." 

In  Bartlett  v.  Pentland  ("),  an  assured,  who  resided  at 
Plymouth  employed  an  insurance  broker  in  London  to  re- 
cover a  loss  from  the  underwriters,  and  the  latter  adjusted 
the  loss  by  setting  off  in  account  against  it  a  debt  due  to 
them  from  the  broker  for  premiums;  and  it  appears  to  me 
that  the  transaction  between  the  parties  was  one  which  might 
have  been  pleaded  by  way  of  payment.  It  was  not  set  off, 
because  it  was  the  extinction  of  two  debts  by  mutual  agree- 
ment of  the  parties,  which  is  payment,  and  therefore  that 
case  gave  rise  to  a  suggestion  whether  payment  in  that  man- 
ner is  payment  to  satisfy  the  obligation  of  the  payer.  And 
Lord  Ten terden  says:  **An  authority  given  by  a  principal 
to  his  agent  to  receive  money  cannot  be  construed  into  an 
authority  not  to  receive  money,  but  to  allow  the  debtor  to 
write  off  so  much  as  may  be  due  from  the  agent  to  him." 
That  appears  to  me  to  be  a  distinct  decision  that  it  is  not 
every  mode  of  payment  which  will  be  good,  but  that  the 
mode  of  payment  must  be  one  following  the  authority;  and 
if  the  authority  is  to  receive  money  in  payment,  then  that 

(»)  4  B.  A  A.,  210,  211.  O  10  B.  <b  C,  760,  769. 


40  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Pearson  v.  Scott  Frv.  J. 


which  would  be  pleadable  as  payment,  but  is  not  in  fact  pa}--- 
ment  in  money,  will  not  be  enough.  Mr.  Justice  Bay  ley  puts 
206]  *it  even  more  plainly  ('):  ^'If  instead  of  making  the 
payment  in  that  way" — that  was,  by  payment  to  the  order 
of  the  principal — "  they  make  the  payment  to  the  broker  in 
a  manner  which  gives  the  latter  an  opportunity  of  misapply- 
ing the  money;  then,  as  the  broker  was  not  authorized  to 
receive  payment  in  that  w^y,  it  was  done  at  the  peril  of  the 
underwriters."  Again  hesaya:  "  As  the  company  did  not 
put  Mitchell  in  the  possession  of  money  so  as  to  give  him 
an  opportunity  of  transmitting  that  money  to  the  principals, 
but  merely  wiped  off  a  debt  of  their  own,  and  paid,  not  by 
money,  but  by  set-off" — that  does  not  mean  strictly  legal 
set-od — ''  they  did  that  which  was  not  authorized  by  the 
plaintiffs."  Mr.  Justice  Littledale  puts  it  in  this  way('), 
which  is  not  unimportant :  "  The  only  question,  therefore,  is 
whether  Mitchell  had  authority  from  the  plaintiffs  to  settle 
the  account  with  the  underwriters  in  the  way  in  which  he  has 
done.  There  certainly  was  no  express  authority  given  by 
the  plaintiffs  to  Mitchell  so  to  do,  but  that  authority  might 
be  implied  if  there  had  been  any  course  of  dealing  between 
the  plaintiffs  and  the  present  underwriters  and  Mitchell  in 
which  losses  had  been  set  off  in  this  manner  against  a  debt 
due  from  the  broker  to  the  underwriters."  In  the  present 
case  it  is  clear  that  no  express  authority  had  been  given  to 
receive  by  way  of  set-off,  and  there  is  no  suggestion  that  the 
course  of  dealing  between  the  plaintiffs  and  Smith  had  re- 
sult€;d  in  that. 

The  case  of  Barker  v.  Greenwood  (")  is  not  entirely  unim- 
portant, as  showing  that  the  law  is  well  ascertained  on  this 
point.  There  Baron  Alderson  says :  "  An  agent  with  a  gen- 
eral authority  like  this  is,  as  it  seems  to  me,  only  bound  to 
receive  payment  in  such  a  way  as  thereby  to  put  it  in  his 
power  completely  to  discharge  the  duty  he  himself  owes  to 
his  principal.  If,  therefore,  he  is  bound  to  pay  the  whole 
over  to  the  principal,  he  must  receive  it  in  cash  from  tlje 
debtor.  And  a  person  who  pays  such  an  agent,  and  who 
means  to  be  safe,  must  see  that  the  mode  of  payment  does 
enable  the  agent  to  perform  this  his  duty." 

The  case  of  Scott  v.  Irving  (*)  enforces  the  same  general 
principle ;  and  I  only  refer  to  it  in  order  to  say  that  a  new 
expression  seems  to  have  been  introduced  into  that  case  by 
207]  Mr.  Justice  Parke,  *whosaid  :  "Mitchell,  therefore, 
was  the  agent  of  the  assured  to  receive  payment  from  the 

(')  10  B.  A  C,  771,  772.  (»)  2  Y.  &  C.  Ex.,  414.  419. 

(")  10  B.  <b  C,  774.  O  1  B.  &  Ad.,  605,  614. 
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underwriters  in  cash,  or  that  which  was  equivalent  to  pay- 
ment in  cash." 

In  Sweeting  v.  Pearce{')  Mr.  Justice  Byles  puts  the  prin- 
ciple of  this  class  of  cases  with  great  clearness.  He  says: 
*' It  is  not  disputed  that  the  general  rule  of  law  is  that  an 
authority  to  an  agent  to  receive  money  implies  that  he  is  to 
receive  it  in  cash.  If  the  agent  receives  the  money  in  cash 
the  probability  is  that  he  will  hand  it  over  to  his  principal ; 
but  if  he  is  to  be  allowed  to  receive  it  by  means  of  a  settlement 
of  accounts  between  himself  and  the  debtor,  he  might  not  be 
able  to  pay  it  over ;  at  all  events  it  would  very  much  dimin- 
ish the  chance  of  the  principal  ever*  receiving  it ;  and  upon 
that  principle  it  has  been  held  that  the  agent  as  a  general 
rule  cannot  receive  payment  in  anything  else  but  cash." 
Now  that,  it  will  be  observed,  is  the  precise  point  here,  be- 
cause the  payment  alleged  is  payment  by  settlement  of 
accounts  between  the  agent  and  the  debtor.  Mr.  Justice 
Wiiles  puts  the  same  view  in  shorter  language :  *' As  a  gen- 
eral rule,  when  a  person  employs  an  agent  to  receive  a  debt, 
the  agent  must  receive  it  in  money,  and  it  is  not  sufficient 
that  the  debt  should  be  written  on  against  a  debt  due  from 
such  agent."  That  case  went  to  the  Exchequer  Chamber  ('), 
and  was  determined  in  the  same  way  by  that  court. 

The  next  case  is  Bridges  v.  OarTett{^\  which  has  caused 
me  very  considerable  anxiety  lest  I  should  not  give  due 
weight  to  the  decision  arrived  at.  There  the  plaintiff  was 
as  lord  of  the  manor  entitled  to  receive  a  line,  and  the  fine 
was  paid  to  the  deputy  steward  by  a  check  drawn  by  the 
surrenderee  on  the  surrenderor's  bankers,  crossed  with  the 
bankers  of  the  deputy  steward,  and  paid  by  the  deputy 
steward  into  his  own  bank,  to  whom  he  owed  money,  and 
therefore,  in  effect,  the  surrenderee  paid  the  debt  to  the  lord 
by  requesting  a  debtor  to  him  to  pay  to  a  person  to  whom 
the  deputy  steward  owed  money  a  sum  in  diminution  of  the 
deputy  steward's  debt,  that  is  what  it  comes  to.  It  was 
held  by  the  Court  of  Common  Pleas  that  tliat  was  not  a 
good  payment,  on  the  general  principle  which  I  have  re- 
ferred to.  It  was  held  by  *the  Court  of  Exchequer  [208 
Chamber  ('),  that  it  was  a  good  payment.  In  that  case  the 
jury  had  found  as  a  matter  of  fact  that  Craig,  the  deputy 
steward,  had  authority  to  receive  the  fine  for  the  lord,  and 
that  a  crossed  check  was  a  good  payment  to  the  lord  within 
the  authority  to  pay  to  Craig.  They  found,  therefore,  that 
the  payment  was  actually  within  the  authority,  and  the 

(»)  7  C.  B.  (N.S.),  449,  485.  («)  Law  Rep.,  4  C.  P.  680. 

(*;  9  C.  B.  (N.S.),  534.  {*)  Law  Kep.,  5  C.  P.,  461. 
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42  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Pearson  v.  Scott.  Fry,  J. 

short  ejBfect  of  the  decision  of  the  Court  of  Exchequer 
Chamber  is,  that  they  thought  there  was  evidence  for  the 
jury,  and  refused  to  disturb  their  finding.  They  thought, 
moreover,  that,  seeing  that  the  check  given  by  the  surren- 
deree was  good,  and  that  it  was  an  ordinary  course  of  busi- 
ness to  make  payments  by  check,  it  might  be  considered 
that  that  checK  so  given,  when  cashed,  became  a  payment 
of  cash  to  the  agent.  It  appears  therefore  to  me  that,  in 
their  opinion,  that  case  came  within  the  rule,  and  that  the 
fact,  wnich  probably  was  unknown  to  all  the  parties  at  the 
time,  that  the  deputy  steward  owed  money  to  his  bankers, 
was  immaterial,  and  that  the  transaction  therefore  none 
the  less  remained  a  payment  in  cash.  If  I  had  considered 
that  that  case  was  intended  to  overrule  the  long  current  of 
decisions  to  which  I  have  referred,  I  should  have  entirely 
yielded  to  it,  but  it  appears  to  me  that  the  court  did  not 
intend  to  do  anything  of  the  sort,  and  considered  their  de- 
cision consistent  with  the  previous  decisions. 

I  think,  therefore,  that  the  law  still  stands,  as  it  certainly 
stood  before  that  case,  that  a  person  who  owes  money  to 
an  agent,  knowing  him  to  be  an  agent,  must  pay  in  such  a 
manner  as  to  facilitate  the  agent  in  transmitting  the  money 
to  his  principal,  and  that  the  payer  cannot  pay  that  agent 
by  a  settlement  of  account  in  which  the  payer  himself 
gets  the  benefit  of  the  payment,  as  took  place  in  this  case.  I 
therefore  conclude  that  according  to  the  common  law  the 
payment  was  not  good. 

!Dut  then  it  is  said  that,  if  that  be  so,  the  payment  was 
nevertheless  good  in  this  case,  because  of  a  certain  custom 
or  rule  of  the  Stock  Exchange.  Now,  in  the  first  place,  I 
must  inquire  how  far  that  custom  would  apply  to  the  present 
case.  It  is  quite  true  that  the  defendant  has  sworn  that  the 
whole  of  the  transaction  was  made  subject  to  the  laws,  rules, 
and  customs  of  the  London  Stock  Exchange,  and  it  is  quite 
209]  true  that  his  clerk  has  *echoed  the  same  language. 
But  I  cannot  take  statements  of  that  sort  as  going  beyond 
the  written  instrument  which  I  find  before  me,  and  what  I 
find  is,  that  the  sale  was  made  subject  to  the  rules  of  the 
Stock  Exchange.  Therefore,  undoubtedly,  Scott  would  per- 
form his  duty  and  Smith  would  perform  his  duty  if  the  con- 
tract was  carried  into  effect  as  between  vendor  and  purchaser 
according  to  the  rules  of  the  Stock  Exchange,  and  those 
rules  would  govern  the  performance  of  the  contract.  But  the 
question  I  have  to  consider  is  not  one  between  the  parties 
dealing  on  the  Stock  Exchange,  but  one  between  Scott  after 
the  transaction  was  completed  on  the  Stock  Exchange,  and 
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the  principal  who  gave  him  authority  to  buy,  and  the  per- 
sons who  instructed  that  principal.  I  hold  it  not  necessary 
for  the  performance  of  that  contract  that  the  mode  of  pay- 
ment by  the  broker  should  be  subject  to  the  rules  of  the 
Stock  Exchange. 

The  next  inquiry  is,  what  is  the  rule  or  custom  so  set  up? 
Scott  appeared  to  think  that  such  a  rule  as  that  you  may 
in  effect  set  off  the  debt  due  to  the  agent  as  agent  against  a 
debt  due  from  the  agent  in  his  personal  character  is  to  be 
found  in  the  printed  book.  It  is  not  now  contended  that  any 
such  rule  is  to  be  found  in  the  printed  book,  but  then  there 
is  the  evidence  of  Mr.  P.  Smith,  who  says  that,  ''according 
to  the  customs  of  the  London  Stock  Exchange,  a  broker  is 
bound  only  to  recognize  the  person  actually  employing  and 
instructing  him  to  sell  or  purchase  stocks  or  shares,  and  to 
obey  the  directions  of  that  person  only  as  to  the  mode  of 
payment  and  as  to  the  application  and  disposal  of  the  pro- 
ceeds of  sale,  and  it  is  the  invariable  custom  for  the  broker 
to  recognize  only  the  instructions  and  directions  of  such 
person  actually  employing  him, — that  person  is  alone  his 
principal."  Then  he  says  that  the  broker  acts  on  that  cus- 
tom ;  and  he  winds  up  by  saying,  "  The  broker  thus,  as  to 
his  receipts  and  payments  for  such  principal,  acts  in  the  same 
way  as  a  London  banker  would  act  for  his  customer." 
Now  observe  what  the  custom  set  up  is.  It  is  that  the 
broker,  knowing  the  money  which  he  owes  to  A.  to  be  really 
the  money  of  S.,  may  stop  that  money  in  order  to  pay  a 
debt  due  to  himself,  the  broker,  from  A.  personally — in 
other  words,  it  is  a  custom  to  pay  one  man's  debt  out  of 
another  man's  money.  In  the  first  place,  I  do  not  think 
such  a  custom  could  possibly  be  ^upheld  as  reason-  [210 
able,  and  I  think  the  cases  of  Scott  v.  Irving  ('),  Sweeting  v. 
Pearcei^)^  Ex  parte  Cooke  {*),  and  Tomkinsv.  Saffery{^\  all 
tend  to  show  that  that  custom  could  not  be  upheld.  I  will 
r^fer  to  one  passage,  and  one  passage  only,  in  the  judgment 
of  the  Exchequer  Chamber  in  the  case  of  Sweeting  v. 
Pearce,  where  Mr.  Justice  Crompton  said:  *'It  seems  to 
me  that  the  usage  contended  for  here,  which  permits  the 
underwriter  to  set  off  the  loss  in  account  with  the  broker 
and  so  to  discharge  himself  from  the  claim  of  the  principal, 
though  the  latter  is  ignorant  of  the  custom,  is  unreason- 
able." Here,  too,  there  is  no  attempt  to  show  that  the 
flaintiffs  had  any  knowledge  of  this  alleged  custom,  and 
hold  that  in  the  absence  of  such  knowledge  such  a  custom 

(M  1  B.  &  Ad..  605.  («)  4  Ch.  D.,  128;  19  En^.  R.,  714. 

(•)  »  C.  B.  (N.S.),  634.  (*)  3  App.  Gas.,  213;  24  Eng.  R.,  188. 
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is  unreasonable.  Further  than  that,  this  observation  must 
be  made.  The  witness  Smith  says  that  the  broker  is  ex- 
actly in  the  same  position  in  his  dealings  with  his  principal  as 
a  London  banker  would  be  in  his  dealings  with  his  customer. 
But  the  oases  of  Pennell  v.  Hurley  {^)  and  Bodenham  v. 
HosJcynsi^)  have  shown  that  a  London  banker  has  no  such 
right  as  it  is  here  said  the  broker  has.  In  Pennell  v.  Hurley 
the  Vice-Chancellor  Knight  Bruce  puts  the  case  with  that 
brevity  and  clearness  which  is  usual  to  him.  It  was  a  case  in 
which  a  banker  sought  to  apply  money  belonging  to  A.,  as 
trustee,  to  pay  the  debt  of  A.  due  from  himself  personally  to 
the  banker.  His  honor  said  this  ''Money  is  due  from  A.  to 
B.  in  trust  for  C.  B.  is  indebted  to  A.  on  his  own  account. 
A.,  with  knowledge  of  the  trust,  concurs  with  B.  in  setting 
one  debt  against  the  other,  which  is  done  without  C.'s  con- 
sent. Can  it  be  a  questiou  in  equity  whether  such  a  trans- 
action can  stand?  There  is  nothing  more  in  the  case  than 
that."  The  banker,  therefore,  has  not  the  right  which 
Scott  seems  to  think  he  has,  and  the  witness  Smith  saying 
that  the  right  of  a  broker  is  equivalent  to  that  of  a  banker, 
it  follows  that  the  broker  has  no  such  right  as  is  here  set 
up.     That,  therefore,  can  make  no  difference  in  the  case. 

One  other  point  remains  for  consideration.  It  is  said  in  this 
case  that  I  ought  not  to  give  immediate  judgment  for  the 
211]  whole  *£3,332  15*.  which  Scott  attempted  to  settle 
in  account  with  Smith,  and  for  this  reason,  that  there  were 
other  checks  subsequently  paid  by  Scott  to  Smith,  and  that 
there  were  undoubtedly  payments  by  Smith  to  the  plaintiffs. 
But  it  appears  to  me,  on  the  evidence,  that  the  plaintiffs 
have  distinctly  shown  that  no  part  of  the  £3,332  16*.  ever 
reached  their  hands  from  Smith.  They  miglit  have  been 
cross-examined  on  it.  They  have  not  been.  In  fact,  what 
they  say  is  this:  *'  We  never  have  received  the  £3,500  for 
which  we  have  given  credit,  still  less  have  we  received  any 
portion  of  the  £3,332  15*."  I  think  that  circumstance  iu 
itself  would  preclude  the  defendant  from  requiring  an  ac- 
count to  be  taken  between  Smith  and  the  plaintiffs.  But 
further  than  that,  it  appears,  as  far  as  the  accounts  are  in 
evidence  before  me,  that  there  was  no  distinct  payment 
made  by  Scott  to  Smith  for  the  purpose  of  payment  to  the 
plaintiffs,  and  I  think,  according  to  the  case  of  Bartlett  v. 
Pentland  (*),  and  the  decision  there  given  with  regard  to  a 
particular  sum  of  £200,  it  would  be  necessary  for  the  pay- 
ments to  have  been  so  made  in  order  for  Scott  to  avail  nim- 
self  of  them  as  payments  to  Smith,  having  regard  to  the 

(')  2  CoU.,  241.  («)  2  D.  M.  4  G.,  903.  C)  10  B  A  C,  760. 
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settlement  come  to  in  June.  I  think,  therefore,  there  mast 
be  an  immediate  judgment  for  the  whole  amount  of  £3,332 
15^.,  which  was  attempted  to  be  dealt  with  by  the  settle- 
ment on  the  30th  of  June. 
I  must  of  course  give  the  plaintiffs  the  costs  of  the  action. 

Solicitors  for  plaintiffs :   Cowdell^  Otundy  &  Browne. 
Solicitor  for  defendant :   F.  RrolL 

See  12  Eng.  Rep.,  146  note  ;  22  Eng.  sequentlj  appointed,  may  maintain  an 

Kep.,   505  note;    11  Abb.   Pr.   Hep.,  action  for  the  goods  so  delivered:  Nash 

74-7  note.  u.  Drew,  5  Cash.,  422. 

An  agent  to  sell  has  no  authority  to  If  an  agent  to  sell  goods  deliver  them 

sell  except  for  cash  :    Lumpkin  t>.  Wil-  without  payment,  the  owner  may  sue 

son,  5  Heisk.  (Tenn.),  555 ;   Brown  ^.  the  person  to  whom  they  are  so  deliv- 

Smith,  67  N.  C,  245.  ered  in  trover:  Kingman  u.  Hotaling, 

Where  a  committee  were  authorized,  25  Wend.,  423;   Riley  u.  Wheeler,  44 

by  vote  of  a  school  district,  to  sell  a  Verm.,  189  ;  Brown  u.  Smart,  1  U.  C. 

school  house,  a  sale  thereof  on  credit  Err.  and  A  pp.,  148. 

instead  of  for  cash  is  void  unless  rati-  A  factor  cannot  bind  his  principal  by 

ficxi  by  the  district  afterwards :   School  a  disposition  of  his  property  in  any 

District  V.  ^tna,  etc.,  62  Maine,  830.  other  way  than  by  sale  in  the  usual 

A.  authorized  his  agent  to  sell  his  course  of  trade, 

estate  for  £500  cash,  and  the  agent  When   the    attempted    transfer    of 

instead  of  receiving  casfi  accepted  bills  property  by  an  agent  is  made  in   a 

from   the  vendee,   drawn  on   his,  the  manner  not  within  the  scope  of  the 

vendee's,  agent  in  Europe,  which  bills  authority    confided    to    him,   or    with 

the  agent  applied  to  his  own  use  by  which    the    agent    is    not  apparently 

transmitting  them   to  his  correspond-  clothed,  no  title  passes,  and  the  prop- 

ents,  to  whom  he  was  largely  indebted,  erty  may  be  reclaimed   by  the  owner, 

and  who  placed   the  proceeds,  when  So  when  the  purchaser    givet  to  the 

honored,  to  his  credit.      Held,  revers-  agent  his  check  for  a  part  of  the  price, 

ing  the  decision  of  his  honor  the  vice-  with  a  full  knowledge  that  the  agent 

chancellor,  that  A.  was  not  bound  by  designs  to  use  the  same  for  his  own 

such  act«  of  his  agent,  that  this  was  private   l)enef]t,   the   principal   is  not 

not  a  payment  to  A.,  and  that  until  he  bound  thereby:    Easton   t?.  Clark,  85 

received  the  amount  of  the  purchase-  N.  Y.,  225. 

money  in  ca%hy  he  was  not  bound  to  If  a  man  being  indebted  to  his  own 

execute  a  deed  of  the  premises  :  Brown  agent  authorize   the   agent  to  receive 

r.  S:«mart,  1  U.  C.  Err.  and  App.,  148.  money  due  to  him  from  his  debtor,  in- 

An  auctioneer  who  is  authorized  to  tending  that  the  agent  should  thereout 

sell  goods  on  the  conditions  that  pur-  pay  himself  his  own  debt,  he  thereby 

chasers  shall   pay  a  deposit  at  once,  gives  the  agent  an  implied  authority 

and   the  remainder  of  the   purchase-  to  receive  payment  to  tlie  extent  of  his 

money  to  the  auctioneer  on  or  before  own  debt  in  any  manner  he  may  think 

delivery  of  the  goods,  has  no  authority  fit ;    consequently  the  amount  of  the 

to  receive    payment  by  a  bill   of  ex-  agent's  own  debt  may  be  written  off  in 

change ;    and  such  payment   will   not  account  between  him  and  the  debtor : 

discharge  the  purchaser:   Williams  tJ.  Barker  «.  Greenwood,  2  Younge  &  C, 

Evans,  L.  R..  1  Q.  B.,  352.  414. 

A  clerk  and  salesman  in  the  employ-  An   agent   authorized    to    collect    a 

inent  of  a  retail  dry  goods  dealer  is  not  claim  has  no  authority  to  sell  it,  so 

authorized,  as  such,  in  the  absence  of  that  a  third  person  can  seize  upon  and 

his  employer,  to  deliver  goods  in  pay-  collect  it  in  his  own  name:   Garrique 

nient  of,  or    as    security  for,  a  note  t>.  Loescher,  3  Bosw.,  578. 

signed  by  his  employer,  and  if  he  do  If  the  owner  of  an  article  of  per- 

so  without  authority,  either  express  or  sonal  property  delivers  it  to  an  agent 

implied,    from    his  employer,  the  as-  to  sell,  the  latter  has  no  right  to  deliver 

Bignee  in  insolvency  of  the  latter,  sub-  it  to  his  creditor  in  payment  of  his  own 
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debt :  Rodick  v.  Coburn,  68 Maine,  170;  company,  and  no  valid  contract  against 

Stewart  v.  Woodward,  50  Vemi.,  78.  it  arises  therefrom  :   HofFman  v.  John 

And   if  he  do  so,  the  owner  may  Hancock,  etc.,  92  U.  S.  Rep.,  161. 

maintain  trover  against   the  creditor  Where  an  agent  Iiaving  a  sum  of 

without  a  previous  demand  :  Rodick  v.  money  in  his  hands  belonging  to  his 

C^bum,  68  Maine,  170.  principal,  is  directed  to  remit  it  by  pur- 

Where  the  plaintiffs  agent  traded  a  chasing  and  forwarding  a  bill  of  ex- 
lot  of  whisky  for  a  piano,  with  the  de-  change,  he  should  purchase  the  bill 
fendant,  upon  condition  that  his  prin-  with  such  money  and  not  by  using  his 
cipal  should  approve  the  bargain,  and  own  credit.  If  he  do  the  latter,  such 
delivered  possession  of  a  part  of  the  a  bill  will  not,  without  payment  there- 
whisky,  and  the  principal  repudiated  of,  discharge  his  liability  to  his  princi- 
the  exchange,  and  demanded  tlie  whis-  pal :  Hayes  v.  Stone,  7  Hill,  128,  af- 
ky  of  the  defendant,  which  he  refused  firmed  8  Den.,  575. 
to  deliver,  claiming  that  the  exchange  A  party  dealing  with  an  agent  for  a 
was  an  absolute  one ;  held  that  the  special  purpose  must  ascertain,  at  his 
plaintiff  might  maintain  trover  for  the  own  peril,  the  agent's  power.  And 
same.  where  an  agent's  contract  to  sell  land 

When  an  agent  exchanges  the  prop-  at  a  fixed  price  has  been  approved  by 

erty  of  his  principal  without  authority,  the  principal,   the   purchaser  has  no 

the  fact  of  his  liability  to  the  principal  right  to  infer  from  that  fact  that  the 

will  afford  no  ground  for  defeating  an  agent  has  power  to  alter  the  terms  of 

action  of  trover  brought  by  the  princi-  the  contract :  National  Iron  Armory  Co. 

pal  against   the    party  receiving  the  i;.  Burner,  19  N.  J.  Eq.,  831. 

same  from  the  agent,  or  release  his  lia-  The  plaintiff,  an  auctioneer,  was  em- 

bllity  to  the  owner  after  his  refusal  to  ployed  by  W.  to  sell  certain  goods  by 

deliver  the  same  on  demand.  auction.     W.  was  indebted  to  the  de- 

The  fact  that  the  principal  of  an  agent  fendant  in  £60,  and  before  the  sale  it 
to  collect  claims  had  on  two  prior  oc-  was  agreed  between  W.  and  the  de- 
casions  sanctioned  payments  of  the  lat-  fendant  that  any  goods  the  defendant 
ter,  in  a  pipe  and  in  a  watch  and  chain,  might  buy  at  the  auction  should  go  in 
by  charging  the  same  to  the  agent's  payment  of  his  claim  against  W.  The 
account,  will  not  bind  the  principal  to  plaintiff  had  no  notice  of  this  agree- 
a  sale  of  his  property  for  a  piano,  made  inent  at  the  time  of  the  sale.  The  de- 
without  authority,  especially  when  the  fendant  bought  several  lots,  to  the 
principal  repudiated  it  on  the  next  day  amount  of  £49,  and  the  plaintiff  allow- 
and  as  soon  as  advised  of  it :  Bertholf  ed  him  to  take  them  away  on  the  faith 
V.  Quinlan,  68  Ills.,  298.  of  his  paying  for  them  ;  but  the  de- 
Authority  to  an  agent  to  pawn  a  fendant  sup]>osed  that  he  was  taking 
watch,  does  not  authorize  him  to  waive  them  in  pursuance  of  the  agreement 
notice  to  the  owner  of  sale  in  case  of  with  W.  The  day  after  the  sale  the 
default ;  he  has  no  authority  except  to  plaintiff  paid  W.  £90,  on  account  of  the 
consent  to  a  sale  in  the  ordinary  mode  :  sale.  Afterwards  the  defendant  in- 
Van  Arsdale  v.  Joiner,  44  Geo.,  178.  fonned  the  plaintiff  of  the  agreement 

Where  the  terms  of  a  sale  by  auction  between  the  defendant  and   W.;   and 

require  a  cash  payment,  the  auctioneer  after  this  notice  the  plaintiff,  on  the 

has  no  authority  to  receive  as  payment  demand  of  W.,  paid  over  to  him  the 

a  check  upon  a  bank,  in  which  the  balance  due  on   the  sale,  about  £100, 

drawer  has  at  the  time  no  funds  ;  and  after  deducting  his,  the  plaintiff's,  com- 

tlie  vendor  is  not  bound  by  the  act  of  mission    and    charges    as    auctioneer, 

the  auctioneer,  though  he  omits  to  no-  The  plaintiff  then  sued  the  defendant 

tify  the  vendee  that  he  repudiates  it :  in  the  county  court  for  the  amount  of 

Broughton  v.  Silloway,  114  Mass.,  71.  his  purchases  at  the  sale  : 

An  agreement  between  the  agent  of  Held,  that  the  defendant  was  entitled 
an  insurance  company  and  an  applicant  to  the  verdict.  By  the  terms  of  the 
for  insurance,  whereby  the  former,  original  agreement  between  the  defend- 
without  authority  from  the  company,  ant  and  W.,  before  the  sale,  the  de- 
accepted,  by  way  of  satisfaction  of  a  fendant  was  entitled  to  have  the  goods 
premium  payable  in  money,  articles  of  without  payment,  and  the  plaintiff's 
personal  property,  is  a  fraud  upon  the  charges  in  respect  of   the  goods  had 
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been  isatisfied  before  action.  Tlie  plain-  broker  to  the  underwriter,  in  the  set- 
tiff,  therefore  (if  he  had  not  already  tlement  of  a  particular  loss,  is  illegal : 
paid  over  the  amount),  would  have  been  Todd  v.  Keid,  4  Barn.  &  Aid. ,  210. 
bound  to  pay  over  the  whole  proceeds  See  Alderson,  Baron,  in  Stewart  v, 
recovered  in  this  action  to  W.,  who,  by  Aberdeen,  4  M.  &  W.,  222. 
the  agreement,  was  not  entitled  to  any-  The  holder  of  a  note,  if  an  agent  or 
thing.  attorney,  has  no  right  to  receive  in 

The  facts,  therefore,  which  showed  payment  anything  except  money,  un- 
that  W.  would  not  be  entitled  to  re-  less  especially  authorized  so  to  do  by 
cover,  established  a  defence  to  the  ac-  his  principal  or  client, 
tion  by  the  plaintiff.  The  fact  that  the  D.,  owing  D.,  B.  &  H.  gave  them  his 
plaintiff  gave  up  the  goods  on  the  faith  note,  and,  as  collateral  security  there- 
of the  defendant  paying  for  them,  ere-  for,  the  note  of  6.,  which  was  secured 
ated  no  liability  in  the  latter,  as  he  by  a  policy  of  insurance.  The  building 
had  been  guilty  of  no  deceit,  and  there  covered  by  the  policy  having  burned, 
were  no  facts  beyond  the  mere  receipt  the  company  gave  the  attorney  of  D. , 
of  the  goods  from  which  a  promise  on  B.  &  H.  a  draft  to  pay  the  amount  of 
the  part  of  the  defendant  to  pay  could  the  insurance,  which  by  the  insolvency 
be  inferred.  And  the  fact  that  the  of  the  company  became  worthless.  The 
plaintiff  had  paid  over  to  W.  the  price  attorney  was  not  authorized  by  his  cli- 
of  the  goods  could  not  affect  the  de-  ent  to  receive  the  draft.  Held,  that  it 
fendant's  rights,  as  the  plaintiff  had  did  not  amount  to  a  payment  upon  the 
then  had  notice  of  the  agreement  be-  note  of  B.,  and  that  D.  was  liable  for 
tween  W.  and  the  defendant :  Qrice  v.  the  full  amount  of  his  note  :  Drain  v. 
Eenrick,  L.  R.,  5  Q.  B.,  840.  Doggett,  41  Iowa,  682. 

An  agent  having  authority  to  receive  An  agent,  to  collect  the  purchase 
payment  can  only  receive  cash  :  Sykes  price  of  a  chattel,  has  no  power  to  ex- 
V.  Giles,  5  Mees.  &  Welsh.,  645  ;  Todd  tend  the  time  of  payment  of  the  balance 
1?.  Keid,  4  Barn.  &  Aid.,  210;  Barkers,  on  receiving  part  payment:  Hutch- 
Greenwood,  2  Y.  &  C.  Exch.  Eq.,  414;  ings  v.  Munger,  41  N.  Y.,  155. 
Wiley  V.  Mahood,  10  W.  Va.,  206.  An  agent  for  the  collection  of  a  debt 

A  power  of  attorney  giving  authority  cannot  lawfully  accept,  in  dischai^e 

to  demand,  sue  for  and  recover  a  debt  thereof,  his  own  individual  obligation 

due  the  principal,  with  full  power  to  to  the  debtor,  unless  authorized  to  do 

execute    sufficient    releases    and    dis-  so  by  his  principal. 

chargc*s,  gives  no  authority  to  the  at-  And  even  if  the  agent  be  specially 

tomey  to  release  the  debt  without  sat-  empowered  to  compromise,  and  accept 

isf action,    or    to    satisfy  a    judgment  personal    property   in    satisfaction    of 

obtained  upon  the  debt,  without  actual  money  demands,  this  will  not  authorize 

payment ;  the  power  is  restricted  to  him  to  extinguish  a  debt  due  the  prin- 

the  accomplishment  of  the  purposes  of  cipal  by  setting  off  against  it  his  own 

the  agency:  De  Mets  v.  Dagron,  53  X.  debt:  McCormick  v.   Keith,   8  Neb., 

Y..  635.  143. 

A  policy  delivered  to  an  insurance  And  if  such  agent  receive  a  note  or 

broker  for  the  purx)oseof  settling  a  loss  bill  it  is  not,  as  against  the  principal, 

is  adjusted  by  the  underwriter,  paya-  without  ratification,  a  valid  payment : 

ble  at  a  month.     The  broker  charges  Sykes  v.  Giles,  5  M.  &  W.,  645 ;  Hart 

the  underwriter  in  account  for  the  loss  v,  Hudson,  6  Duer,  294. 

and  transmits  to  the  assured  an  account,  In  Tennessee  it  is  held,  that  where  a 

in  which  he  states  himself  to  be  debtor  constable,  having  charge  of  a  judgment 

for  the  amount  of  the  loss,  and  for  the  rendered  by  a  justice  of  the  peace,  ac- 

balance  of  that  account  the  assured  cepted  as  a  credit  thereon  the  promise 

draws  a  bill  upon  the  broker,  which  of  a  third  party  to  pay  for  the  judgment 

the  latter  accepts  but  does  not  pay.  debtor  $225,  wfiich  was  paid,  as  prom- 

The  underwriter's  name  never  having  ised,  to  the  constable  but  was  not  paid 

been  struck  off  the  policy,  it  was  held  over  by  him,  that  the  payment  was  good:  ' 

that  he  was  not  discharged  :  Russel  v.  Cain  v.  Bryant,   12  Heisk.  (Tenn.),  45, 

Bangley,  4  B.  &  Aid.,  395.  distinguishing    Cooney    v.    Wade,    4 

A  custom  to  set  off  against  an  insur-  Humph.,  444. 

ance  less  a  general  balance  due  from  a  Promissory  notes  taken  by  R.  as  con- 


48                                         CHANCERY  DIVISION.  [Vol.  IX. 

1878                                                Pearson  v.  Scott.  Fry,  J. 

-                              ^^"^^^^^^^^^^^^^^^^^^^■^^^^^^^^— ^^^"^ '—     ■                              ■               ^"           ■■■■■■   ^         I  I    ■■-■■■■    ■   iii<«  ■■■■■■                                           ■_■  ■_                                                               ^, 

signee  and  factor  in  payment  for  goods  ity  to  collect,  a  payment  to  him  is  not 

of  his  principals,  sold  by  him,  were  de-  good  :  Clark  v.  Smith,  88  ills.,  298. 

livered  by  the  former  to  C,  to  enable  An  agent  who  sells  by  sample  and  on 

him  to  get  them  discounted  for  R.     A  credit,   and  is  not  intrusted  with  the 

bill  being  filed  by  the  principals  against  goods  to  be  sold,  has  no  implied  au- 

R.  for  an  account  of  the  goods  sold  by  thority  to  receive  payment :  Butler  v. 

him,  and  praying  for  an  injunction  and  Dorman,  68  Mo.,   298.   distinguishing 

a  receiver,  and  against  C.  to  reach  the  Rice  v.  Gruffman,  56  Mo.,  434. 

notes  so  delivered  to  him  by  R.  or  their  An  agent  employed   to  make  sales 

proceeds,   and    with    knowledge    that  on  credit  is  not  authorized  subsequently 

they  belonged  to  the  plaintiffs  ;  held  to  collect  the  price  in  the  name  of  his 

that  a  possession   unaccompanied   by  principal,  and  a  payment  to  him  will 

ownership  being  first  shown  to  C,  in  not  discharge  the  purchaser,  except  on 

order  to  protect  himself  as  a  bona  fide  proof  of  some  authority  to  the  agent 

purchaser,  he  was  bound  to  prove  that  other  than  that  necessarily  implied  in 

ne  paid  value  for  the  notes.     And  that  the  power  to  make  sales  :  Seiple  t).  Ir- 

a  mere  allegation  by  his  administrator,  win,  80  Penn.  St.,  513. 

upon  information  and  belief,  that  C.  Where  a  bill  of  goods  is  sent  to  the 

subsequently  discounted  them  himself,  purchaser  by  the  vendors  upon  an  or- 

was  not  sufficient.  der  procured  by  an  agent  of  the  latter. 

One  receiving  negotiable    notes  or  together  with  a  bill  thereof  in  the  name 

bills  before  maturity  from  a  factor  as  of  such  vendors,  payment  to  such  agent 

his  agent  or  bailee  cannot,  as  against  in  the  absence  of  any  proof  of  authority 

the  factor's  principal,   rely   upon  his  in  the  agent  to  collect,  or  of  any  prior 

possession  of  the  securities  alone  as  dealings  between  the  purchaser  and 

evidence  that  he  is  a  bona  fide  holder  the  vendors,  such  as  to  lead  the  former 

for  value  :  Micklethwaite  v.  Thebaud,  to  believe  the  agent  had  such  authority, 

4  Sandf.,  97.  is  no  defence  to  an  action  by  the  ven- 

The  power  of  an  agent  to  sell,  im-  dors  for  the  price  of  such  goods, 

plies  the  power  to  receive  payment,  In  such  action,  a  charge  to  the  jury 

unless  the  purchaser  had  notice  that  that  the  plaintiffs'  sending  the  goods 

the  agent  had  authority  from  his  prin-  on  the  agent's  order,  authorized  the  de- 

cipal  to  sell  only  :    Collins  v.  Newton,  fendant  to  assume  that  the  agent  was 

7  Baxter  (Tenn.),  269 ;  Heiskell^?.  John-  empowered  to  receive  payment,  was  er- 

Ron,  5  Sneed,  469.  roneous.     The  purchaser  was  bound  to 

An  agent  intrusted  with  goods,  with  ascertain  the  agent's  powers,  and,   iu 

power  to  sell  them,  has  power  to  receive  the  absence  of  actual   authority,  the 

payment  therefor  though  not  paid  until  agent's  statement  that  he  had  authority 

subsequently  :    Rice  r.   Groffman,   56  was  not  binding  upon   the  principals. 

Mo.,  434  ;  Copee  f>.  Thornton,  8  Car.  &  The  purchaser  had  no.  right  to  act  on 

P.,    352;    Story   on    Agency,   §   102;  anything  that  did  not  proceed  from  the 

Lumley  'o.  Corbett,  18  Cal.,  494;  Sum-  principals,  either  as  actual   authority 

ner  v.  Saunders,   51  Mo.,  89  ;  Brooks  or  in  some  form  of  binding  admission  : 

V.  Jamison,  55  Mo.,  505.  Kornemann  v.  Monaghan,  24  Mich.,  36. 

Where  a  person  selling  machines  for  '  Where  an  agent,  as  he  sold  goods, 
a  company  is  permitted  to  transact  bu-  deposited  the  money  with  the  defend- 
einess  in  its  behalf,  with  the  knowl-  ants,  because  he  had  no  bank  account, 
edge  of  its  controlling  representatives,  as  he  would  want  to  use  it,  he  re- 
in such  a  manner  that  he  is  held  out  as  served  the  right  to  draw  it  as  he  had 
an  agent  with  general  powers,  the  pur-  occasion.  There  being  no  direction 
chaser  will  be  protected  in  subsequent  given  that  this  money  should  be  paid 
payments  made  to  him  :  Howe,  etc.,  v.  by  the  agent  to  the  defendants  ;  held, 
Ballweg,  89  Ills.,  818 ;  Rice  v.  Groffman,  the  latter  were  justified  in  taking  it  as 
56  Mo.,  484.  a  special  deposit,  and  in  paying  back 

Authority  in  an  agent  to  sell  goods  that  deposit  to  him,  as  he  from  time  to 

upon  a  credit,  does  not  show  an  author-  time   required.     That  the   defendants 

ity  in  him  to  receive  money  in  payment;  were  under  no  obligation  to  hold  it  for 

and  unless  the  principal  has  held  such  the  plaintiffs  ;   and,  to  the  amount  of 

agent  out  to  another  as  having  author-  money  so  received,  they  were  entitled 
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to  be  credited  for  an  equal  amount  ex-  chased.  G.  siffoed  the  name  of  H.  to 
pended.  But  that  for  any  advance  notes  given  to  R,  for  cattle,  which  de- 
made,  beyond  such  deposits,  and  the  fendant  R.  indorsed,  upon  the  repre- 
sums  specially  ordered  to  be  paid  to  sentation  of  E.  that  H.  had  signed 
the  agent,  there  was  no  authority  for  thein.  Defendant  knew  the  facts  as 
the  advance,  and  the  same  should  be  to  method  of  conducting  the  business, 
disallowed :  Tucker  v.  Woolsey,  64  and  had  indorsed  a  large  number  of 
Barb. ,  142,  6  Loins. ,  482.  notes  signed  in  the  same  way.     In  an 

Payments  made  to  an  agent  are  good  action  upon  the  notes,  held  that  the 

and  obligatory  upon  the  principal,  in  all  facts  authorized  an  inference  that  Q-. 

cases  where  the  agent  is  authorized  to  had    authority  to    sign  notes   in    the 

receive    payment,    either    by    express  name  of  H.,  and  so  justified  a  finding 

authority  or  by  that    resulting    from  that  the  notes  were  made  by  H.  :  Tur- 

the  usage  of  trade  or  from  the  particu-  ner  v.  Keller,  66  N.  Y.,  66. 

lar  dealings  between  the  parties.  When  one  employs  an   attorney  to 

Where  a  person  procured  a  loan  of  loan  money  for  him,   and    to  take  a 

money  from  a  party  living  some  distance  bond  and  mortgage  from  the  borrower, 

away  in  the  country,  on  deed  of  trust  and  after  the  loan  is  made  he  intrusts 

SfH^urity,  taking  one  of  the  notes  paya-  the  attorney  with  the  possession  of  tho 

bie  to  himself  and  fixed  the  terms  of  bond  and  mortgage,  and  permits  him 

the  loan,  and  the  proof  showed  that  to  receive  payments  upon  it,  from  time 

such  person  for  a  number  of  years  was  to  time,  and  to  indorse  them  for  the 

the  general  agent  of  the  lender  in  the  mortgagee  until  payments   are  made 

city  to  loan  and  collect  moneys    for  which  extinguish   the   principal,   the 

him,  and  that  such  person  furnished  attorney  will  be  held  to  be  in  fact  and 

him  with  statements  of    moneys   re-  in  law  authorized  to  receive  the  latter 

ceived  on  his  account  and  reinvested  or  as  well  as  the  former  payments,  and  in 

paid  to  him,  and  that  several  of  the  case  of  his  omission  to  pay  over  the 

payments  made  by  the  borrower  had  money  to  his  principal,  any  loss  conse- 

been  paid  to  him  by  such  agent,  and  qnent  upon  his  insolvency  must  fall 

various  payments  of  interest  after  the  apon  the  mortgagee  rather  than  upon 

maturity  of  the  debt ;  it  was  held,  that  the  mortgagor  :  Hatfield  «.  Reynolds, 

the  principal  was  bound  by  subsequent  34  Barb.,  612. 

payments  made  to  such  agent,  without  Payment  to  a  son  of  an  agent  is  not 

notice  given  by  him  to  the  borrower  valid,  and  the  promise  of  the  agent  to 

not  to  pay  to  him.  allow  such  a  payment  does  not  bind 

The  authority  of  an  agent  being  lun-  the  principal :    Lewis  9).   Ingersoll,  8 

Ited  to  a  particular  business  does  not  Abb.  Dec.,  85. 

make  it  special ;  it  may  be  as  general  As  to  the  power  of  an  attorney  to 

in  regard  to  that  as  if  its  range  was  bind  his  client,  see  12  Eng.  Rep.,  146 

aniimited.  note  ;  22  Eng.  Rep.,  505  note  ;  11  Abb. 

The  act  of  a  general  agent,  or  one  Pr.  Rep.,  74-7  note;    8  Forum,  610^ 

whom  a  man  puts  in  his  place  to  trans-  631  ;  1  Abb.  New  Cases,  315  note. 

act  all  his   business  of   a  particular  If  an  attorney  appear  for  a  party, 

kind,  will  bind  the  principal  so  long  as  the  law  presumes  he  had  authority  to 

the  agent  keeps  within  the  scope  of  do    so    from    such    party:    Fisher    v.' 

his  authority,  though  he  may  act  con-  March,  26  Gratt.  (Va.),  765 ;  Esley  v, 

trmry  to  his  private  instructions  :  No-  People,  28  Kans.,  510. 

ble  «.  Nugent,  89  Ills.,  522.  A  party  for  whom  an  attorney  ap- 

O.    having  failed  in  the  butchering  peareid    may  show    such    appearance 

business,  his  brother  H.    bought  out  was  without  his  authority,  and  if  juris- 

the  business,   and    authorized    G.    to  diction  depend  upon  such  an  appear- 

carry  it  on  in  his  name.     H.  told  E.,  ance,  the  proceeding  is  without  juris- 

of  whom  G.  had  been  in  the  habit  of  diction :   Ferguson  «.  Crawford,  70  N. 

purchasing  cattle  for  the  business,  that  Y.,  253;   Ormsby  v.  Jacques,  12  Hun, 

as  he  was  carrying  on  the  business,  he  443,  distinguishing  Brown  v.  Nichols, 

would  be  responsible  for  all  cattle  sold  42  N.  Y.,  126  ;  Gilman  v.  Gilman,  126 

to  G.     It  was  necessary,  and  had  been  Mass.,  26 ;  Bowler  d.  Hutson,  30  Gratt., 

customary,  to  give  notes  for  cattle  pur-  (Va.),  266,   7  Reporter,   92  ;    Bpier  v, 

26  Eng.  Kep.  7 
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Corll,  83  Ohio  St.  R.,  236;  Fordyce  v.  ularity  Id  sacb  service,  unless  such  as 

Marks,   1  Am.  Law  Rec.,  257,  2  id.,  deprived  it  of  all  citatory  effect,  can  be 

892,  Superior  Court,  Cincinnati.  set  up  against  the  judgment  ensuing 

See,   however,    Diossy    f).    West,    8  thereon  in  a  suit  on  sach  judgment  in 

Daly,  298;  22  Alb.  L.  J.,  244;  Lipes  this    state:    Jardine    v,   Reschert,   39 

tj.  Whitney,  30  Ohio  St.  R.,  69.  N.  J.  Law,  165. 

So  where  jurisdiction  depends  upon  Defendant  pleaded  that  he  was  not 

the  authority  of  one  assuming  to  act  as  at  any  time  served  with  any  process 

agent,  there  is  no  jurisdiction  if  he  had  issuing  out  of  the  said  court,  at  the 

no  authority  :  Brinkman  v.  .Shaffer,  23  suit  of  the  plaintiffs,  for  the  cause  of 

Kans.,  528.  action   for  which  the  said  judgment 

Brown,  Hall  and  Vanderpoel,  being  was  obtained  ;  nor  had  he  at  any  time 
authorized  to  appear  for  the  defendant  notice  of  any  such  process  ;  nor  did  he 
in  all  actions  regularly  commenced  appear  in  the  said  court  to  answer  the 
against  him,  and  none  other,  appeared  said  plaintiffs ;  held  bad  on  demurrer, 
as  attorneys  for  him  in  this  case,  be-  inasmuch  as  the  pleading  did  not  show 
lieving,  at  the  time  they  did  so,  that  that  the  proceedings  were  so  conducted 
the  summons  had  been  personally  as  to  deprive  the  defendant  of  the  op- 
served  upon  him,  while  in  fact  it  had  portunity  of  defending  himself :  Mon- 
not ;  the  defendant  did  not  know  of  an  treal  Mining  Company  v.  Cuthbertsou, 
appearance  until  after  the  service  of  9  U.  C.  Q.  B.,  78. 
the  complaiut ;  on  the  application  of  The  entry  of  the  satisfaction  of  judg- 
the  defendant,  an  order  was  made  per-  meut  on  the  record  of  the  court  will 
mitting  him  to  withdraw  the  notice  of  not  be  set  aside,  where  such  satis- 
appearance  ;  held,  that  this  was  proper:  faction  was  entered,  pending  a  writ  of 
Hunt  D.  Brennan,  1  Hun,  213.  error  to  the  supreme  court  in  behalf 

After  the  dissolution  of  a  partner-  uf  the  defendant,  upon  part  payment 

ship,  one  partner  has  no  authority  to  of  the  judgment,  under  a  compromise 

employ  an  attorney  for  the  other,  or  to  with  the  duly  authorized  attorneys  of 

authorize  one  to  appear  for  him  :  Hall  the  plaintiff,   although  such  entry  of 

V.  Lanning,  91  U.  S.  R.,  160,  8  Chic,  satisfaction    was   not    made    in    open 

Leg.  News,  145  ;    Bowler  v.    Hutson,  court,  and  the  original   plaintiff  had 

30  Gratt.  (Va.),  266 ;  13  Aju.  Dec.,  726  died  pending    such  compromise,   and 

note.  the  authority  of  the  attorneys  had  not 

In  Marks  v.  Fordyce,  2  Am.  Law  been  ratified  by  the  administrator  de 
Rec.,  392,  it  was  held,  by  the  superior  horiM  non :  Jeffries  v.  Union  Mut.  Life 
court  of  Cincinnati,  that  after  the  dis-  Ins.  Co.,  1  Fed.  Rep.,  450. 
solution  of  a  firm  one  member  could  The  acceptance  of  service  of  the  no- 
commence  a  suit,  in  the  name  of  all  tice  of  the  time  and  place  of  meeting 
the  members  thereof,  to  recover  a  finn  of  arbitrators,  by  the  attorney  of  the 
indebtedness,  and  that  all  the  members,  opposite  party,  is  not  sufficient  to  give 
though  not  assenting  to  such  suit,  were  arbitrators  jurisdiction  ;  service  must 
bound  thereby.  be  on  the  opposite  party  personally  if  a 

Where  a  plaintiff,  without  serving  a  resident  of  the  county, 

defendant,  accepts  the  appearance  of  If  the  attorney  of  the  op|)osite  party 

an  unauthorized  attorney  for  the  de-  in  terms  waives  service  of  the  notice 

fendant,  the  court  will  set  aside  the  pro-  on  his  clients,  it  is  sufficient:    Merse- 

ceedings  as  irregular,   although  it  is  reau  v.  Kohler,  2  Penn.,  98,  following 

not  shown  that  the  attorney  is  insol-  Henry  v.  Norwood,  4  Watts,  347. 

vent :   Massey  v.  Rapelje,  5  U.  C.  Com.  An  attorney  is  not  authorized  by  his 

PI.,  134.  retainer  to  satisfy  a  judgment  without 

A.   judgment    rendered    in    another  payment,  or  to  compromise  or  release 

state,  when  sued  on  here,  can  be  im-  the  same  ;  nor  can  he  settle  a  suit  and 

peached  only  on  the  ground  that  the  conclude  his  client  in  relation   to  the 

adjudging  court  did  not  have  jurisdic-  subject  in  litigation  without  consent  of 

tion  over  the  person  of  the  defendant,  the  latter :   Mandeville  v.  Reynolds,  68 

or  the  subject-matter.     If  the  defend-  N.  Y.,  528  ;  Pickett  v.  Merchants,  etc., 

ant  was  present  in  the  foreign   state  32  Ark.,  346;  Levi  t).  Brown,  56  Miss., 

when    proceedings   were    begun,   and  83;  Preston  v.  Hill,  50  Cal.,  43. 

process  wi|s  served  upon  him,  no  irreg-  See  Laleski  v.  Boyd,  82  Ark.,  74. 
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An  attorney  at  law  employed  to  col-  The    attorney  immediately  shipped 

lect  a  debt  may  receive  payment  there-  the  liquors  to  the  plaintiff,  at  his  resi- 

of  in  money,  but  has  no  right  to  accept  dence  in  another  state  ;  but  the  plain- 

anything  else  in   satisfaction  without  tiff    refused    to    receive    them,    and 

express  authority  from  his  client ;  and  repudiated  the  arrangement  as  unau- 

if  he  does,  it  will  be  no  payment  unless  thorized  ;  and  (as  is  too  frequently  the 

ratified  or  assented  to   by  his  client :  case)  the  attorney  being  insolvent,  the 

Wiley  «.  Mahood,  10  W.  Va.,  206,  221.  plaintiff  moved  to  vacate  the  satisfac- 

An  attorney  employed  to  collect  a  tion    of    the    judgment,    which    was 

debt  cannot  give  the  debtor  an  acquit-  granted  :   Lewis  v.  Woodruff,  15  How. 

tance  of  the  claim  by  receiving  pay-  Pr.,  539. 

nient  thereof  in  a  debt  he,  the  attorney,  When  a  trustee,  who  has  trust  funds 

owes  the  debtor :   Wiley  v.  Mahood,  10  invested  in  a  mortgage,  which  is  not 

W.  Va. ,  206  ;    Chapman  v.   Burt,  77  yet  due,  being  summoned  as  defendant 

Ills..  337.  in  a  suit  brought  by  another  incum- 

An  attorney,  with  whom  a  mortgage  brancer  for  the  sale  of  the  mortgaged 
over  due  is  intrusted  '*to  be  fore-  premises,  employs  an  attorney  to  rep- 
closed."  is  not  authorized  to  receive  resent  him  in  the  suit,  and  for  that 
notes  for  its  payment,  payable  at  a  f  u-  purpose  delivers  the  note  and  mortgage 
tare  day,  nor  is  he  authorized  to  extend  to  the  attorney,  and  the  attorney  gives 
the  payment.  The  payment  of  such  back  a  receipt,  "received  for  collec- 
notes  to  the  attorney,  who  misapplies  tion,'*  etc..  the  attorney  is  not  thereby 
the  proceeds,  is  not  a  payment  on  the  authorized  to  make  a  voluntary  settle- 
mortgage  :  Heyman  «.  Beringer,  1  Abb.  ment  of  the  mortgage  before  maturity. 
New  Cas.,  315;  Wiley  «.  Mahood,  10  If  such  attorney  represent  to  a  third 
W.  Va.,  206.  party ,^  who  is  acquainted  with  him  and 

In  New  York  it  has  been  held,  that  trusts  him,  that  he  has  authority  to 

an  attorney,  under  his  general  author-  cancel  the  mortgage,  and  that  he  has 

ity  to  collect  a  note,  is  authorized  to  the  note  and  mortgage  in  his  possession 

receive  a  payment  of  part  in  money  for  that  purpose ;  and  thereupon  such 

and  the  residue  in  a  note,  for  a  short  third  party,  having  faith  in  the  repre- 

period,  of  a  person  of  undoubted  re-  sentation,  gives  the  attorney  money  to 

sponsibility:  Livingston  v.  Radcliff,  6  pay  the  principal  and  interest  accrued. 

Barb.,  201.  and    the    attorney    appropriates    the 

An  cUtomey^s  authority  under   his  money,  the  loss  is  the  loss  of  such 

simple  retainer  should  be  held,  as  be-  third  party,   not  of    the   mortgagee : 

tween  the  plaintiff  and  defendant,  not  Hulbert  v.  Xolte.  6  Am.  Law  Record, 

to  allow  him  to  gatisfy  the  judgment,  246  (Supr.  Ct.,  Cinn.). 

except  upon  actual  payment  in  money  The  solicitor  of  a  party  has  not,  as 

of  the  full  amount.  such,   any  authority  to  enter  into  a 

The  attorney  for  the  plaintiff  in  this  contract    for    the  sale  of  his  client's 

case,  and  the  defendant,  both  acting  lands :   Cameron  «.  Book,  15  Grant's 

in  good  faith,  as  to  the  supposed  au-  (U.C.)  Chy.,  698. 

thority  of  the  attorney,  under  his  gen-  A  payment  to  an  attorney  of   the 

erai  retainer,  to  receive  payment  and  prochein  ami  of  an  infant  plaintiff  is 

discharge  the  judgment  by  a  satisfac-  good  :  Baltimore,  etc.,  v.  Fitz  Patrick, 

tion  piece  within  two  years  from  the  81  Md.,  619. 

entry  of  judgment,  settled  the  judg-  It  is  a  clear  breach  of  duty  for  a 

ment  in  this  shape  :  sheriff,  in  any  case,  to  suffer  the  attor- 

The  attorney  made  an  acfreement  ney  of  the  plaintiff  to  take  into  his 
with  the  defendant,  under  which  the  hands  the  proceeds  of  a  sale,  and  to 
defendant  delivered  to  the  attorney  a  deal  with  and  dispose  of  them  at  his 
quantity  of  liquors,  amounting,  as  they  pleasure,  and  at  the  time  most  suitable 
valued  them,  to  a  large  portion  of  thtf  to  his  convenience.  If  he  do  so,  on  a 
judgment,  and  paid  ihe  balance  of  the  sale  in  partition,  he  is  liable  to  par- 
judgment  in  money,  and  the  attorney  ties  other  than  the  client  of  the  attorney 
executed  and  acknowledged  a  satisfac-  entitled  to  a  share  of  the  proceeds  for 
tion  piece  of  the  judgment,  as  upon  their  shares :  Van  Tassell  v.  Van  Tas- 
payment  in  full,  upon  which  the  judg-  sell,  81  Barb.,  489. 
ment  was  discharged  of  record.  In  Minneaota  it  is  held  that  the  au- 
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thoritj  of  an  attorney,  implied  in  his  from  its  cars,  defendant's  counsel,  as  a 

retainer  to  prosecute  or  defend  an  ac-  condition  for  patting  tbe  cause  over 

tion,  ceases  upon  the  entry  of  judgment  the  circuit,  stipulated  that  in  case  of 

against  his  client :  Berthold  v.  Fox,  21  the  death  of  plaintiff  before  final  judg- 

Minn.,  51.  ment  and  the  termination  of  the  action. 

The  authority  of  an  attorney  who  the  alleged  cause  of  action  should  sur- 

has  obtained  a  judgment  for  his  client  vive,  and  any  verdict  and  judgment  be 

continues  in  force  until  the  judgment  regarded  as  if  rendered  in  plaintiff's 

is  satisfied.  lifetime  ;  and  also  that,  in  case  of  such 

Payment  to  the  attorney  is  payment  death,  plainttfPs  representatives  might 

to  his  client,  and  will  protect  the  officer  be  substituted  as  plaintiff.     Held,  that 

against  a  suit  by  the  latter  for  not  en-  the  stipulation  continued  in  force  un- 

forcing  the  execution.  til  final  judgment,  although  meanwhile 

To  constitute  a  revocation   of   the  a  verdict  and  judgment  in  plaintiff's 

attorney's   authority,  notice  must    be  favor  had  been  set  aside.     Also,  held, 

given.      The  opposite  party,  and  all  that  the  stipulation  was  one  the  attor- 

others  interested,  have  a  right  to  pre-  ney  for  defendant,  or  its  counsel  (it 

Bume  that  his  authority  continues  until  having  been  conceded  that  the  coun- 

notified    to  the    contrary  :     White  v.  sel  had  the  same  authority  as  the  attor- 

Johnson,  67  Maine,  287.  ney),  had    power  to   make  ;  that    the 

The  authority  of    an  attorney  em-  court  had  the  authority  to  impose  the 

ployed 'to  prosecute  or  defend  an  action,  conditions  ;  that    it  was    not    against 

in  the  absence  of  special  circumstances,  public  policy,  and  was  binding  upon 

continues    by  virtue  of    the   original  defendant:  Cox  v.  N.  Y.  Cent.,  etc., 

retainer  until  its  final  determination;  68  N.  Y.,  414,  reversing  4  Uun,  176, 

the  contract  is  single ;  no  right  of  ac-  6  Thomp.  &  Cooke,  4(^ ;  McGuire  v. 

tion  accrues  to  him,  and  the  statute  N.  Y.  Cent. ,  6  Daly,  70 ;  Swan  v.  C'lel- 

of  limitations  does  not  begin  to  run  land.  18  U.  C.  Q.  B.,  385. 

against  his  claim  for  services  until  his  The  retainer  of  counsel  to  make  a 

relation  as  attorney  to  the  suit  is  ended :  motion  in  the  cause  is  sufficient  author- 

Bathgate  v.  Haskin,  59  N.  Y.,  583.  ity  from  his  client  to  consent  to  a  ref- 

An  attorney  employed   to  collect  a  erence  of  the  action,  although  it  be  one 

claim  has  authority  by  virtue  of  his  of  tort.     He  has   authority  to  enter 

original  retainer,  after  he  obtains  judg-  into  such  stipulations  and  agreements, 

xnent,  to  institute  supplementary  pro-  in  reference  to  the  proceedings  in  which 

ceedings  thereon,  and  to  procure  the  he  was    retained,  as    counsel   usually 

appointment  of  a  receiver ;  these  are  make,  and  such  as  the  courts  may  re- 

groceedings  in  the  suit.     But  it  seems  quire  to  be  made  and  entered  into  as 

e  has  not  authority,  by  virtue  of  such  conditions  of  granting  relief,  and  such 

retainer,  to  commence  an  action  in  the  agreements  and  stipulations  bind  the 

name  of  the  receiver  against  a  third  client:  Tiffany  9.  Lord,  40  How.  Pr., 

person,   to  set  aside  as  fraudulent  a  481. 

conveyance  from  the  judgment  debtor :  An  attorney  of  record  in  an  action 

Ward  V.  Roy,  69  N.  Y.,  96.  which  had  been  sent  to  a  referee,  by 

If  client  die,  attorney  cannot  institute  order  of  court,  signed  an  agreement  in 

supplementary  proceedings  :  Amor6  v.  writing  that  the  report  of  the  referee 

La  Mothe,  5  Abb.  N.  C,  146.  should   be  final,   and   the    agreement 

A  client  is  not  to  be  regarded  as  was  entitled  as  of  the  term  of  the  cir- 

having  the  right  to  govern  the  conduct  cuit  court  to  which  the  report  was  to 

of  his  attorney  as  to  the  degree  of  lib-  be  made.     Held,  that  his  client  was 

erality  he  shall  observe  in  his  practice:  bound  by  such  agreement :  Brooks  r. 

Shawu.  Nickerson,  7  U.  C.  Q.  B.,541.  New  Durham,  55  N.  H.,  659. 

The  attorneys  in  a  civil  action  have  The  attorney  of  the  plaintiff  in  a  ra 

full  authority  to  submit  all  the  matters  M  has  authority  to  consent  to  the  de- 

in  it  to  arbitration :  Tilton  v.  U.  S.,  8  fendant's  discharge  from  arrest;  if  he 

Daly,  84.  does,  the  sheriff  is  not  responsible  for 

In  an  action  against  a  railroad  com-  an  escape.     To  discharge  the  sheriff, 

pany  to  recover  damages  for  injuries  the  evidence  of  the  consent  should  be 

sustained    by  a    passenger    in    conse-  clear,  direct,  and  positive :   Hopklnson 

quence   of    being    unlawfully  ejected  v.  Leeds,  78  Penn.  St.  R.,  896, 
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When  the  evidence  shows  that  the  83  ;  Johnsons.  Gibbons,  27 Gratt.  (Va.), 

attorneys  employed  in  the  case  have  632. 

engaged  the  services  of  other  attor-  An  attorney  is  not  personally  liable 
neys,  as  associate  counsel,  without  the    to  a  stenographer  for  services  in  taking 

knowledge  or  consent  of  the  client,  an  testimony    in    a   legal    proceeding   in 

action  will  not  lie  against  the  client  to  which  he  appears  as  attorney:  Bonynge 

compel  the  payment  of  the  fees  to  such  €.  Field,  44  N.  Y.  Superior  Ct.  R.,  581 ; 

associate  counsel :   Voorhies  v.  Harri-  Doughty  v.  Paige,  48  Iowa,  483. 

son,  22  La.  Ann.,  85.  The  custom  of  the  attorneys  of  a 

Coonsel  fees,  as  such,  are  not  re-  certain  county  to  hold  themselves  re- 
coverable without  express  agreement,  sponsible  for  sheriff's  fees,  in  cases 
bat  the  fees  and  expenses  of  another  wherein  they  are  employed,  does  not 
may  be  recovered,  and  in  these  expen-  subject  an  attorney  to  liability  there- 
ses  may  be  included  a  reasonable  sum  for,  in  the  absence  of  an  express  agree- 
paid  to  counsel  for  his  services.  The  ment  or  of  proof  that  the  attorneys  were 
amount  of  this  sum  may  be  determined  accustomed  to  pay  for  such  services  re- 
by  the  jury  from  the  circumstances  of  gardless  of  the  responsibility  of  their 
the  case:  Blake  v.  Elizabeth,  2  N.J.  clients:  Doughty  «.  Paige,  48  Iowa, 
Law  Jour.,  828,  following  Schomp  v.  483. 
Schenck,  40  N.  J.  Law,  195.  Where  an  attorney  had  made  use  of 

The  attorneys  of  one  of  the  parties  the  plaintiff's  name  in  a  suit  without 
to  an  action,  being  non-residents  of  the  his  consent,  he  was  ordered  to  repay  to 
county  wherein  the  action  was  pending,  such  plaintiff  the  costs  which  he  had 
and  having  no  authority  from  their  been  obliged  to  pay  to  the  defendant 
client  to  employ  additional  counsel,  on  failure  of  the  suit :  Henderson  «. 
telegraphed  to  certain  resident  attor-  McMahon,  12  U.  C.  Q.  B.,  288. 
neys  to  file  a  certain  pleading  in  such  See  22  Alb.  L.  J.,  244. 
cause  on  behalf  of  the  client,  which  Where  an  action  is  commenced  by  an 
tliey,  entering  their  appearance  for  the  attorney  without  the  knowledge  or 
client,  did.  Certain  interrogatories  consent  of  the  plaintiff,  the  plaintiff 
liaving  been  filed  by  the  opposite  may  afterwards  ratify  the  same,  and 
party,  directed  to  such  client,  the  res-  thereafter  be  entitled  to  all  its  benefits  : 
ident  attorneys  moved  to  strike  them  Dresser  «.  Wood,  15  Kans.,  844. 
out,  and,  on  the  overruling  of  that  Although  an  attorney,  who  has  ool- 
motion,  forwarded  the  interrogatories  lected  money,  may  be  made  to  account 
to  the  nonresident  attorneys,  who  therefor  in  a  civil  action,  the  court  will 
caused  them  to  be  answered  by  the  compel  him  to  do  summary  justice  with- 
client  and  then  returned  them  to  the  out  putting  the  client  to  the  necessity  of 
resident  attorneys  to  be  filed.  When  bringing  an  action.  And  this,  though 
the  cause  came  on  for  trial,  the  latter  the  application  be  to  compel  the  pay- 
attorneys,  without  being  requested  so  ment  to  Kelly  &  Thorne,  describing 
to  do,  but  with  the  knowledge  of  the  them  by  their  firm  name  and  not  show- 
client,  assisted  the  non-resident  attor-  ing  who  composed  the  firm :  Matter  of 
neys  in  empanelling  the  jury,  in  taking  Kerr,  2  Pugsley  &  Burbidge  (New 
down  the  evidence,  and  in  consultations  Brunswick),  625. 

regarding  the  defence.    Held,  in  an  ac-  C,   a    solicitor,    held    a    mortgage 

tion  therefor,  that  the  resident  fittor-  against  B.,  which  he  agreed  to  release 

neys  are  entitled  to  recover  from  the  and  take  a  mortgage  on  another  lot  on 

client  for  their  services :    Hogate  v.  exchange  of  lots  by  W.  to  B.     All  the 

Edwards,  65  Ind.,  572.  conveyances  were  prepared  by  C.     C. 

The  employment  of  an  attorney  may  never  did  discharge  the  first  mortgage, 

be  proved  by  circumstances  :  Blake  v.  although    B.    paid    the  full    amount 

City,  2  X.  J.  Law  Jour.,  328,  District  thereof  and  obtained  a  discharge  of  the 

Court  U.  S.  for  N.  J.  second  mortgage.     Several  years  after- 

When  a  client  is  notified  bv  an  at-  wards,  and  after  the  death  of  W.,  his 

tomey  of  what  he  is  doing  for  nim  and  representatives  were  called  upon  by  the 

observes  silence,   his  acqniesence  re-  representatives  of  one  J.,  to  whom  the 

cognizes  the  attorney's  authority  to  rep-  first  mortgage  had  been  assigned,  to 

resent  him:  Levy  o.  Brown,  56  Miss.,  pay  the  same,  and,  in  a  suit  brought 
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thereon,  the  lands  so  conveyed  by  B.  for  the  amount  of  the  incumbrances  on 

to  W.  were  ordered  to  be  sold.     On  a  the  property  prior  to  hers,  but  not  for 

proceeding;  to  strike  C.  from  the  roll  any  subsecjuent    depreciation    in    the 

of    solicitors    for    malpractice,    held,  value  caused  by  general   business  de> 

1,  that  C,  in  the  transactions,  acted  pression,  the  property  at  the  time  of 

professionally  for  W.  and  B.;  his  being  loaning    being   shown   to  have   been, 

the  holder  of  the  mortgage  from  B.  apart   from    the  prior   incumbrances, 

was  an  accident,  which  did  not  aifect  abundant  security:   Norcrede  v.  Voor- 

the  professional  character  in  which  he  his,  82  N.  J.  Eq.,  524. 

acted  :  2,  that  whether  he  was  acting  See  also  Josephthal  v.  Heyman,  2 

professionally  or  not  in  the  matter,  he  Abb.  N.  C,  22. 

was,  being  a  solicitor,  amenable  to  the  For  a  case  deciding  several  points  in 
summary  jurisdiction  of  the  court,  and,  an  action  against  an  attorney  for  negli- 
under  the  circumstances,  an  order  was  gence,  see  Hastings  «.  Halleck,  2  La- 
made  to  strike  him  off  the  roll  of  so-  batt  (Cal.),  218. 

licitors,  and  requiring  him  io  pay  the  An  officer  had  been  guilty  of  an  irreg- 
costs  of  the  proceedings  against  him  ularity  which  made  him  a  trespasser 
for  that  purpose  :  Matter  of  Currie,  25  db  initio,  but  neither  the  party  nor  his 
Grant's  (U.C.)Chy.,  338,  23  id.,  552.  attorney  knew  of  the  irregularity. 
.  A  wife  instituted  suit  for  divorce.  The  party  and  his  attorney  being  pres- 
and  her  attorney,  acting  as  peacemaker,  ent  at  the  sale,  the  defendant  in  the 
at  the  request  of  the  husband,  effected  execution  forbade  the  sale.  The  officer 
a  reconciliation  between  the  parties,  inquiredof  the  attorney  what  he  should 
and  pursuaded  the  wife  to  dismiss  the  do,  and  the  attorney  after  consulting 
suit ;  the  husband  then  executed  to  the  the  defendant  told  him  to  go  on  with 
attorney  his  note,  part  of  the  considera-  the  sale.  Held,  neither  the  party  nor 
tion  therefor  being  for  services  rendered  his  attorney  were  liable  on  account  of 
to  the  wife  in  the  divorce  suit,  and  the  irregularity  of  the  officer:  Evarts 
part  fbr  services  rendered  to  the  bus-  v.  Hyde,  51  Verm.,  188. 
band  in  compromising  the  same  :  Held,  In  Michigan,  the  assignee  of  a  chose 
in  an  action  on  the  note  by  the  payee  in  action  can  sue  it  in  bis  own  name  or 
against  the  maker,  that  no  recovery  in  that  of  his  assignor.  Pennission  by 
could  be  had  on  the  note,' the  considera-  the  assignor  of  a  claim  to  use  his  name 
tion  therefor  being  void  in  so  far  as  it  in  collecting  it  gives  the  assignee  no 
was  for  services  rendered  to  the  bus-  authority  to  use  any  but  lawful  pro- 
band :  MacDonald  v.  Wagner,  5  Mis-  cesses.  The  assignor  of  a  e?ios€  in  ae- 
souri  App.  K.,  58.  tion  is  not  liable  for  unlawful  acts  done 

A  bill  in  equity  wUl  not  lie  against  by  the  assignee  in  collecting  the  de- 
an attorney  for  damages  for  negligence  mand,  if  the  assignor  himself  had  no 
in  investigating  a  title,  but  otherwise  interest  in  it  and  did  not  direct  or 
if  such  attorney  becomes  a  trustee  to  countenance  them.  So  held,  where  the 
invest.  assignee,  suing  in  the  assignors  name. 

The  evidence  showing  that  the  at-  improperly  began  suits  by  capias,  the 

tomey,  in  this  case,  promised  the  com-  affidavit  for  which  was  made  by  the 

Slainant  to  obtain  first  mortgages  for  assignor's  agent  but  not  in  his  behalf  : 

er,  he  was  held  (it  being  a  case  of  Park  v.  Toledo,  etc.,  41  Mich.,  352. 
mingled  trust  and  agency)  accountable 
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[9  Chancery  Division,  212.] 
Fry,  J.,  May  16,  1878. 

*  Waddell  v.  Toleman.  [212 

[1877     W.     869.] 

Bankruptcy — Equitable  Mortgage — Foreclosure — Juriediction. 

The  trustee  in  bankruptcy  of  a  mortgagee  can  obtain  judgment  for  foreclosure 
against  the  trustee  in  bankruptcy  of  the  mortgagor,  and  is  not  obliged  to  make  his 
application  to  the  Court  of  Bankruptcy. 

J.  T.  Taylor  in  1867  borrowed  £1,000  from  C.  Gwilt  on 
the  security  of  a  deposit  of  the  title-deeds  of  lands  in  Sur- 
rey, with  a  memoraudum  of  deposit  and  an  agreement  to 
execute  a  mortgage.  In  1869  Taylor  made  an  assignment 
for  the  benefit  of  his  creditors  to  the  defendant,  J.  Toleman, 
and  to  S.  Taj-lor  (since  deceased).  In  1872  Gwilt  assigned 
his  security  to  W.  Smith.  In  1876  Smith  was  adjudicated 
bankrupt,  and  the  plaintiflf,  J.  Waddell,  was  appointed 
trustee  in  the  bankruptcy. 

The  plaintiff,  as  trustee  in  the  bankruptcy  of  Smith, 
brought  this  action  against  the  defendant  as  trustee  of  the 
mortgagor's  creditors'  deed,  claiming  foreclosure. 

Northmore  Lavyrence^  for  the  plaintiff,  as  to  the  right  to 
bring  an  action  instead  of  applying  to  the  Court  of  Bank- 
ruptcy, cited  White  V.  Simmons  {') ;  Ex  parte  Pannelli^), 

O,  W.  Lawrance^  for  the  defendant,  objected  that,  as 
plaintiff  and  defendant  were  both  bankrupts,  the  plaintiff 
ought  to  have  applied  to  the  Court  of  Bankruptcy  and  got 
an  order  for  the  sale  of  his  security.  The  Court  of  Bank- 
ruptcy would  have  both  parties  before  it,  and  could  go  into 
the  accounts  between  them.  In  the  cases  cited,  only  the 
mortgagor  was  bankrupt. 

Pry,  J.:  The  question  I  have  to  decide  is  on  a  very  short 
point.  Taylor  made  a  mortgage  by  deposit  of  deeds  with 
one  Gwilt.  Taylor  in  1869  executed  a  creditors'  deed  of 
which  the  defendant  was  the  *tru8tee,  and  Gwilt  in  [213 
1872  assigned  his  security  to  Smith.  Smith  in  1876  became 
bankrupt,  and  the  trustee  in  that  bankruptcy  now  comes 
here  and  asks  for  foreclosure.  It  is  not  denied  that  an 
ordinary  mortgagee  would  be  entitled  to  foreclosure  not- 
withstanding the  bankruptcy  of  the  mortgagor,  but  it  has 
been  said  that  because  the  plaintiff  is  also  a  trustee  in  bank- 
ruptcy he  is  not  entitled  to  foreclosure,  but  must  apply  to 
the  Court  of  Bankruptcy.     That,  in  my  opinion,  is  not  the 

(«)  Law  Rep.,  6  Ch.,  655.  (•)  6  Ch.  B.,  886. 
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law  of  this  country  ;  the  trustee  in  such  a  case  has  an  alter- 
native right,  and  if  he  chooses  to  apply  to  this  court  for 
foreclosure  he  can  have  it. 
I  give  judgment  for  foreclosure  in  the  usual  form. 

Solicitor  for  plaintiff:  Benn  Davis. 

Solicitors  for  defendant :   Lawraiice^  Plews  &  Baker. 


[9  ChsDcery  Division,  218.] 
Fey,  J.,  May  22,  1878. 

Garland  v.  Beverley. 

[1876    G.     187.] 
WUl — Name — Misdescription — Eldest  Son — Heir- at- Law — Gavelkind  Heirs. 

A  testator  devised  lands  to  William,  the  eldest  son  of  the  testator^s  nephew.  The 
nephew  bad  two  sons,  John,  the  elder,  and  William,  the  younger : 

^Held,  that  the  devise  was  to  William. 

A  testator  made  devises  of  gavelkind  lands  for  lives  and  in  tail,  with  remainder  to 
his  rifi^ht  heirs : 

Held,  that  on  failnre  of  the  particular  estates  the  lands  passed  to  the  heir  at  com- 
mon law,  and  not  to  the  gavelkind  heirs. 

Edward  Garland,  by  his  will,  dated  the  12th  of  August, 
1840,  gave,  devised,  and  bequeathed  all  that  his  freehold 
estate  wherein  he  then  lived  at  Southfleet,  in  the  county' of 
Kent,  and  all  other  his  lands,  tenements,  hereditaments,  and 
real  estate  whatsoever  and  wheresoever,  unto  and  to  the  use 
of  Z.  Piggott  and  J.  Matthews,  and  their  heirs,  upon  trust  to 
permit  the  testator's  nephew  John  Garland  to  occupy  the 
same  and  take  the  rents  thereof  during  his  life,  and  after  his 
decease  ''Upon  trust  to  permit  and  suffer  William  Garland, 
the  eldest  son  of  my  said  nephew  John  Garland,  to  use  and 
214]  occupy  and  enjoy  the  same,  *and  to  receive  and  take 
the  rents,  issues,  and  profits  thereof  in  like  manner  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of 
waste  (except  as  aforesaid),  and  from  and  immediatly  after 
his  decease,  upon  trust  to  hold  the  same  unto  and  for  the 
use  of  the  iirst  son  of  the  body  of  the  said  William  Garland 
lawfully  to  be  begotten,  and  the  heirs  of  his  body  lawfully 
issuing;  and  in  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  the  said  William  Garland  lawfully  to 
be  begotten  severally,  successively,  and  in  remainder  one 
after  another,  as  they  and  every  of  them  shall  be  in  priority 
of  birth  ;"  and  in  default  of  such  issue,  then  unto  the  right 
heirs  of  the  testator  forever. 

The  testator  died  in  1840.     He  had  a  nephew  John  Gar- 
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land,  the  son  of  his  eldest  brother  who  was  dead.  John 
Garland  the  nephew  had  had  four  sons,  of  whom  the  two 
eldest  were  dead  ;  and  there  were  living  at  the  date  of  the 
will  and  of  the  testator's  death  John  Garland  the  nephew, 
and  two  sons  of  his,  namely,  John  Garland  the  great-nephew, 
aged  about  ten  years,  and  William  Garland,  aged  about 
eight  years.  The  only  land  belonging  to  the  testator  was  a 
farm  at  Southfleet,  which  was  of  gavelkind  tenure. 

John  Garland  the  nephew  died  in  1876,  and  actions  were 
tlien  brought  for  the  administration  of  the  testator's  estate, 
in  which  two  questions  were  raised  on  the  construction  of 
the  will.  First,  whether  the  testator  by  ''William  Garland, 
the  eldest  son  of  my  said  nephew  John  Garland,"  meant 
John  Garland  the  great- nephew,  who  was  then  the  eldest 
son,  or  the  other  son,  William  Garland?  And,  secondly, 
M'hether,  if  the  devise  was  to  William  Garland,  the  land 
went  on  the  failure  of  heirs  of  his  body  to  the  heir-at-law, 
or  to  the  gavelkind  heirs  of  the  testator} 

On  the  first  question. 

Norths  Q.C.,  and  Townsend^  for  some  of  the  gavelkind 
heirs  of  the  testator,  contended  that  the  testator  meant 
William  Gttrland.  The  testator  has  given  the  name  of  an 
existing  person,  and  in  order  to  displace  him,  clear  proof 
must  be  given  that  he  was  not  meant.  Veritas  nominis 
toUit  error  em  demonstrationis :  Broome's  Leg.  Max.  (*). 
But  here  there  is  no  error,  the  name  is  repeated  *  three  [215 
times,  and  the  testator  must  be  supposed  to  have  known  the 
names  of  his  nephews:  Doe  v.  IhUhwaite {*)  \  In  re  Felt- 
harris  Tritstsf^),  As  to  the  effect  of  evidence  in  such  cases 
to  show  who  was  meant :  Bradshaw  v.  Bradshaw  (*) ;  New- 
hoi  V.  Pryce  (') ;  Doe  v.  Hiscocks  (') ;  Doe  v.  Bouse  (') ; 
Caraoys  v.  BlundeU  (■).  The  cases  of  Adaras  v.  Jones  (*)  and 
Beraasconi  v.  Atkinson  ('*)  are  strongly  in  our  favor.  Other 
authorities  are.  Garner  v.  Oarner(^^)\  Oillett  v.  Oane{^*)\ 
Farrer  v,  St.  Caiherine^s  College^  Cambridge  i^*) ;  Orarit  v. 
Grant{'*).  There  is  no  rigid  rule,  and  the  court  has  merely 
to  find  whom  the  testator  meant.  There  is  no  evidence  to 
show  that  the  testator  did  not  mean  the  great- nephew  whom 
he  has  named.     The  name  is  right,  and  he  has  merely  added 

(0  Page  637.  (»)  1  H.  L.  C,  778. 
(*)  8  Taunt,  806;  2  Moo.,  304 ;  8  B.  <fe        (*)  9  Hare,  486. 

A.,  682.  C^)  10  Hare,  845. 

(•)  1  K.  <k  J.,  628.  (")  29  Bcav..  114. 

{*)  2  y.  &  C.  Ex.,  72.  (")  Law  Rep.,  10  Eq.,  29. 

(»)  14  Sim.,  364.  ('»)  Law  Rep.,  16  Eq.,  19;  6  Eng.  R., 

(•)  6  M.  &  W..  368.  616. 

C)  6  C.  B.,  422.  (")  Law  Rep.,  6  C.  P.,  727. 

26  Eng.  Rep.  8 
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an  erroneous  description.      In  Charter  v.   Charter  i^)  the 
name  was  not  given  at  all. 

Kekewich^  Q.C.,  and  F,  O.  Bagshaioe^  for  defendants  in 
the  same  interest :  The  testator  has  simply  selected  one  of 
his  great- nephews,  and  has  devised  the  farm  to  him  :  Oood- 
wyn  V.  Ooodwyn  ('). 

Ingle  Joyce,  for  John  Garland  the  great-nephew,  eldest 
son  of  John  Garland  the  nephew:  The  testator's  great- 
nephews  were  children,  and  he  was  very  likely  not  to  know 
their  names.  The  whole  disposition  of  this  will  is  to  settle 
the  property  on  the  eldest  family,  and  he  clearly  meant  his 
eldest  great- nephew,  but  made  a  mistake  in  the  name.  In 
re  FeUharris  Trusts ;  In  re  Nunn^s  Trusts  i^) ;  Drake  v. 
Drake{^)  show  that  the  description  has  generally  prevailed 
over  the  name.  Hodgson  v.  Clarke  (*). 
216]     *  Speed,  for  the  trustees. 

North,  in  reply. 

Fry,  J.,  read  the  clause  of  the  will,  and  stated  the  facts 
of  the  case,  and  continued : 

It  is  therefore  apparent  that  there  was  no  such  person  as 
''William  Garland,  the  eldest  son  of  my  said  nephew  John 
Garland."  There  was  a  William  Garland,  who  was  the 
youngest  son  of  the  testator's  nephew  John  Garland,  and 
there  was  a  John  Garland,  who  was  the  eldest  living  son  of 
the  testator's  nephew  John  Garland.  I  have,  therefore,  be- 
fore me  the  case  of  a  devise  in  which  the  object  of  the  devise 
is  described  in  language  which  in  its  entirety  fits  no  existing 

ferson.  In  that  state  of  circumstances  the  question  which 
have  to  answer  is  this.  In  which  portion  of  the  language 
by  which  the  object  of  the  testator's  bounty  is  described 
must  I  assume  the  greatest  intensity  of  force  or  meaning  to 
reside?  In  which  is  it  most  likely  that  the  testator  was 
careful  and  exact?  In  which  is  it  most  likely  that  he  was 
careless  or  inexact?  In  which  part  of  the  entire  description 
is  there  the  greater,  and  in  which  is  there  the  lesser,  proba- 
bility of  error  ? 

Now,  I  will  refer  to  the  language  in  which  the  question  is 
stated  by  the  Vice-Chancellor  Sir  W.  P.  Wood,  afterwards 
Lord  Chancellor,  in  the  case  of  Bernasconi  v.  Atkinson  (') : 
*'The  principle  of  the  cases  is,  that  where  there  are  two  de- 
scriptions— where  the  testator  specifies  in  two  different  ways 
the  object  of  his  bounty,  the  court  adopts  that  which,  in  each 
instance,  appears  to  be  the  least  open  to  error."      Now, 

(«)  Law  Rep.,  7  H.  L.,  86i;   12  Eng.  R.,  1.        (*)  8  H.  L.  C,  172. 
(«)  1  Ves.  Sen,,  226.  (»)  1  D.  F.  &  J.,  894. 

(»)  Law  Rep.,  19  Eq.,  331 ;    11  Eng.  R.,  863.         (•)  10  Hare,  846,  352. 
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winch  in  this  case  is  the  least  open  to  error:  the  name 
"William,"  or  the  description  of  ''eldest  son"?  I  think 
there  is  the  least  probability  of  error  in  the  name  "  William," 
and  for  this  reason,  that  a  man's  name  is  a  thing  by  which 
he  is  usually  called,  and  when  you  want  to  speak  of  the 
man  you  usually  are  exact  in  his  name,  although  you  may 
be  inexact  in  the  description  you  give  either  of  his  parentage 
or  of  his  residence,  or  of  the  other  incidents  or  accidents 
which  attach  to  him.  That  appears  to  me  to  be  commonly 
though  not  necessarily  the  case.  It  has  been  urged  that  in 
this  case  the  description  "  eldest  son"  is  *more  prob-  [217 
ably  right  than  the  name  '*  William,"  and  for  this  reason. 
It  is  said  that  the  name  "William"  expresses  no  reason 
for  the  devise,  but  the  description  of  eldest  son  carries  with 
it  the  motive  which  induced  the  testator  to  make  him  the 
object  of  his  bounty.  The  will  must  undoubtedly  be  looked 
at  to  ascertain  whether  that  is  or  is  not  the  case. 
.  Now,  the  argument  of  Mr.  Ingle  Joyce  on  that  part  of  the 
case  is  this.  He  has  said  that  the  testator  recognizes  the 
principle  of  primogeniture  which  is  so  familiar  in  the  dispo- 
sitions of  landed  property  in  this  country,  that  he  gives  the 
property  in  the  first  place  to  the  sole  son  of  his  eldest 
brother,  recognizing,  therefore,  the  eldest  branch ;  and, 
having  given  it  to  him  for  life,  it  was  probable  that  he  would 
give  it  to  his  eldest  son  in  succession.  No  doubt  that  is 
very  probable,  but  it  is  not  like  the  case  of  a  father  settling 
his  own  property  in  strict  settlement  upon  his  own  descend- 
ants, ana  it  is  simply  the  case  of  a  testator  providing  a  life 
interest  for  a  nephew,  and  desiring  to  make  some  provision 
for  some  members  of  the  family  of  that  nephew.  Now  it  is 
quite  possible  that  the  nephew  may  have  had  property  of 
his  own.  It  is  quite  possible  that  the  testator  may  have 
expected  that  his  nephew  would  provide,  at  any  rate,  for 
his  eldest  son.  It  is  also  quite  possible  that  the  second  son 
may  have  been  an  object  of  special  favor  with  the  testator. 
It  18  not  the  case  of  a  will  creating  a  strict  family  settle- 
ment of  property,  but  excluding  the  eldest  son,  under  cir- 
cumstances which  rendered  it  improbable  that  the  eldest 
son  was  intended  to  be  excluded.  It  appears  to  me,  there- 
fore, that  there  is  nothing  in  the  expression  "eldest  son" 
which  countervails  the  probability  that  the  name  expresses 
the  real  will  and  meaning  and  intent  of  the  testator. 

As  confirming  the  conclusion  at  which  I  have  arrived,  I 
desire  to  draw  attention  to  that  which  is  undoubtedly  only 
a  dictum^  but  still  a  dictum  entitled  to  weight,  of  Lord 
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Brougham  in  the  case  of  Camoys  v.  Blund€ll{^)\  ''For  in- 
stance, take  the  case  of  a  gift  to  A.  B.,  the  eldest  son  of 
C.  D.,  and  there  exists  an  A.  B.,  a  second  son  of  C.  D.,  to 
take;  there,  apparently,  the  name  is  right.  But  A.  B.  is 
the  second  son  of  C.  D.,  and  consequently  he  must  take  as 
A.  B.  if  he  take  at  all,  and  he  cannot  take  as  the  eldest  son 
218]  of  *C.  D.,  inasmuch  as  that  demonstratio  personce^ 
or  description,  does  not  apply  to  him,  he  being  the  second 
son  of  C.  D."  Lord  Brougham,  therefore,  by  way  of  illus- 
tration, gave  the  particular  case  which  has  occurred  in  this 
litigation,  and  he  apparently  came  to  the  conclusion  that  the 
name  ought,  in  that  instance,  to  prevail. 

The  maxim  which  finds  its  expression  in  Lord  Bacon's 
Maxims  of  the  Law  (*),  as  Veritas  nominis  tollit  errorem 
demonstrationist  has  been  pressed  upon  me  as  entitled  to 
great  weight  in  the  decision  of  this  case ;  but  it  is  a  maxim 
from  which  I  feel  it  exceedingly  difficult  to  derive  any  light. 
What  are  the  conditions  under  which  that  maxim  is  to  be 
applied?  You  must  first  find  the  ^''Veritas  nominis^^^  that 
is,  you  must  find  the  true  iuteni  of  the  testator  as  expressed 
in  the  name.  In  the  next  place,  you  must  find  that  there 
is  ^'' error  demonstrationist^^  that  Is  to  say,  you  must  find 
that  the  demonstration  or  description  is  inaccurate.  But 
when  I  have  found  those  two  things  I  want  no  maxim  at 
all.  It  appears  to  me,  therefore,  that  it  is  like  a  pilot  who 
comes  on  board  your  vessel  when  you  have  got  into  harbor. 
It  gives  you  guidance  when  you  are  safe  through  the 
shoals.  1  have  found  it,  therefore,  difficult  to  derive  any 
light  from  that  maxim,  and  I  observe  that  the  learned  judges 
and  members  of  the  House  of  Lords  have  expressed  the 
great  difficulty  which  they  found  in  deriving  any  light  from 
it.  Lord  Bacon,  however,  has  explained  the  maxim  in  a 
way  which,  if  it  is  to  be  followed,  does  undoubtedly  afford 
some  assistance.  He  says:  "There  be  three  degrees  of 
certainty:  1.  Presence;  2.  Name;  3.  Demonstration  or 
Reference.  Whereof  the  presence  the  law  holdeth  of  the 
greatest  dignity,  the  name  in  the  second  degree ;  and  the 
demonstration  or  reference  in  the  lowest,  and  allows  the 
error  or  falsity  in  the  less  worthy."  That  is  to  say,  if  there 
be  the  name  and  demonstration,  and  the  two  cannot  fit  one 
and  the  same  object,  you  are  to  take  the  name  and  neglect 
the  demonstration — you  are  to  presume  the  error  or  falsity 
to  be  in  the  demonstration  and  not  in  the  name.  Having 
applied  the  rule  to  land,  and  to  the  subject-matter  of  the  gift, 
he  applies  it  to  the  object  of  the  gift.     He  says(') :     "The 

(')  1  U.  L.  C,  778,  792.  (*)  Reg.  25,  Law  Tracts,  p.  102.  («)  Pag«  101. 
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like  reason  holds  in  demonstrations  of  persons  that  have 
been  declared  in  demonstration  of  lands  and  places,  the 
^proper  name  of  everieone  is  in  certain  tie  worthiest,  [219 
next  are  such  appellations  as  are  fixed  to  his  person,  or  at 
least  of  continuances,  as  sonne  of  such  a  man,  wife  of  such 
a  husband  ;  or  addition  of  office  as  clerke  of  such  a  court, 
&c."  This  language  does  appear  to  assist  the  argument  of 
the  plaintiffs,  but  I  think  it  very  difficult  to  give  much 
weight  to  it  when  I  look  at  the  decisions  of  the  highest  tri- 
bunal on  this  point.  In  the  case  of  Camoys  v.  Blundsll{^\ 
Lord  Brougham  expressed  the  difficulties  which  he  found 
in  applying  that  rule.  Still  more  pointedly,  in  the  case  of 
Drake  v.  Drake  {^\  tfie  Lord  Chancellor,  Lord  Campbell, 
said,  ''I  think  that  there  is  no  presumption  in  favor  of  the 
name  more  than  of  the  demonstration.'*^  In  like  manner, 
in  Bradshaw  v.  Bradshaw{^\  the  Chief  Baron  said,  '*It 
has  generally  been  found  where  mistakes  have  been  assumed 
to  have  been  made  either  in  the  name  or  description  of  the 
devisee,  or  the  property  devised,  that  the  mistake  has  been 
made  in  the  name  and  not  in  the  description."  The  same 
view  was  expressed  by  Lord  Hatherley  when  Vice-Chancel- 
lor. He  says,  in  Bernasconi  v.  Atkinson  {*)^  "It  certainly 
does  appear  singularly  enough  that  the  description  of  the 
legatee  has  in  most  of  the  cases  referred  to  prevailed  over 
the  name."  I  advert  to  this  in  order  to  show  that  my  de- 
cision does  not  rest  upon  the  principle  of  any  presumption 
or  inference  of  law  in  favor  oi  the  name  over  the  descrip- 
tion taken  abstractedly.  I  have  neglected  that  principle, 
although  if  I  had  followed  it  it  might  have  afforded  an  ad- 
ditional support  to  the  conclusion  at  which  I  have  arrived. 
The  ground  upon  which  I  have  proceeded  is  simply  this.  I 
have  inquired  of  myself,  looking  at  the  will  and  the  circum- 
stances of  the  case,  in  which  is  the  probability  of  error  the 
greater,  in  the  name  or  in  the  description  ?  I  answer  that 
the  probability  of  error  is  greater  in  the  description  than  in 
the  name,  and  therefore  hold  that  the  devise  was  to  William 
and  not  to  the  eldest  son. 


William  Garland  was  dead,  unmarried.  The  devise  to 
him  and  the  heirs  of  his  body  had  therefore  failed  and  the 
devise  over  to  *the  right  heirs  of  the  testator  took  [220 
effect ;  and  the  question  whether  the  heir  at  common  law  or 
the  gavelkind  heirs  succeeded  under  the  devise  to  the  right 
heirs  was  argued. 

C)  1  H.  L.  C,  778.  (»)  2  Y.  <fc  C.  Ex.,  86. 

O  8  H.  L.  C,  172-179.  (*)  10  Hare,  862. 
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Norths  Q.C.,  and  Townsend^  for  some  of  the  gavelkind 
heirs :  Tlie  only  land  which  the  testator  had  was  gavel- 
kind, and  he  must  have  meant  gavelkind  heirs:  Robinson's 
Gavelkind  (*) ;  Co.  Litt.  ("). 

[Fry,  J.,  referred  to  Doe  v.  Jones  (^),^ 

Vin.  Ab.,  tit.  *'Heir"  (*).  The  cases  of  Thorp  v.  Owen  (') 
and  Polley  v.  Polley  (•)  are  quite  distinguishable.  The  ob- 
servations of  the  Vice-Chancellor  in  Sladeri  v.  Sladeni^)  are 
strongly  in  favor  of  the  gavelkind  heirs.  The  words  "  right 
heirs  '  must  mean  the  persons  to  whom  the  property  would 
go  on  the  death  of  the  owner  intestate.  If  he  had  said  '*  my 
gavelkind  heirs"  it  would  have  been  clear,  and  does  not 
this  amount  to  the  same  thing  ?  The  act  3  &  4  Will.  4, 
c.  106,  s.  3,  makes  no  difference.  Before  that  act  heirs 
would  have  taken  by  descent,  now  they  take  by  purchase, 
and  that  is  all. 

Kekevyichy  Q.C.,  and  F,  O,  Bagshawe^  for  the  devisees  of 
John  Garland  the  nephew,  who  was  the  common  law  heir  of 
the  testator,  cited  De  Beauvoir  v.  De  Beauvoir{*) ;  Hawkins 
on  Wills  (•) ;  Theobald  on  Wills  ('"). 

Townsend,  in  reply. 

Fry,  J.,  after  reading  the  words  of  the  devise,  continued  : 

The  question  is,  who  takes  under  that  limitation  to  the 
right  heirs  of  the  testator?  In  my  judgment,  the  expression 
"my  own  right  heir,"  or  "right  heirs,"  means,  according  to 
the  law  of  England,  the  heir  or  heirs  of  the  testator  at  common 
law.  About  that,  as  a  general  proposition,  I  imagine  no 
doubt  can  be  entertained.  Then,  is  that  meaning  altered  by 
221]  the  fact  that  the  testator  was  *posses8ed  of  gavelkind 
lands  ?  In  my  opinion  it  is  not.  Is  it  altered  by  the  fact  that 
he  devises  gavelkind  lands  i    In  my  opinion  it  is  not. 

It  appears  to  me  that  this  point  has  in  substance  been  de- 
cided a  great  many  years  ago.  I  Und  that  so  long  ago  as 
the  37th  Henry  VIII,  this  was  decided  (Brooke,  Ab.  Done 
and  Remainder  (") ),  "That  if  land  of  gavelkind  is  leased 
for  life,  the  remainder  to  the  right  heirs  of  W.  M.,  who  has 
issue  four  sons  and  dies,  and  then  the  tenant  for  life  dies, 
the  eldest  son  of  W.  M.  shall  alone  have  the  land,  for  he  is 
the  right  heir,  and  this  is  a  name  of  purchase."  That  has 
been  followed  by  the  high  authority  of  Lord  Coke,  who  ex- 
presses the  rule  in  this  way  (Co.  Litt.  (") ) :  "If  lands  of  the 

(')  New  ed.,  p.  69.  (')  2  J.  A  H.,  369. 

(«)  10  a.  («)  8  H.  L.  C,  524,  641. 

(=«)  2  Dow.  A  R.,  878.  (»)  Page  168. 

(*)  G.  6.  (»o)  Page  167. 

(»)  2  Sim.  A  Giff.,  90.  (")  PI.  42. 

C)  31  Beav.,  863.  (>")  10  a. 
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natare  of  gavelkind  be  given  to  B.  and  his  heirs,  having 
issue  divers  sons,  all  his  sons  after  his  decease  shall  inherit, 
but  if  a  lease  for  life  be  made,  the  remainder  to  the  right 
heirs  of  B.  and  B.  dieth,  his  eldest  son  onlv  shall  inherit, 
for  he  only  to  take  by  purchase  is  right  heir  by  the  common 
law.  So  note  a  diversity  between  a  purchase  and  a  descent." 
And  Mr.  Hargrave  in  the  note  to  that  passage  has  explained, 
as  it  seems  to  me,  with  great  clearness  the  right  view  upon 
this  point.  He  says,  *'  The  reason  seems  to  be  that  though 
the  subject  of  the  gift  is  customary  land,  the  heir  at  common 
law  is  presumed  to  be  meant  unless  words  are  added  to  de- 
scribe the  customary  heir.  But  if  such  special  words  are 
used  the  presumption  fails,  and  then  it  is  said  that  though 
the  subject  of  the  gift  is  common  law  land,  yet  the  custom- 
ary heir  shall  be  preferred." 

Therefore  it  appears  to  me  to  stand  in  this  way :  if  I  give 
customary  land,  gavelkind  land,  borough  English  land,  per- 
sonal estate  or  leasehold  estate  to  my  right  heirs,  the  words 
mean  my  heir  at  common  law.  If  1  give  land  in  common 
socage  to  my  heirs  in  gavelkind,  the  words  mean  my  heirs 
in  gavelkind. 

But,  then,  it  is  said  that  those  old  authorities  are  not  bind- 
ing, and  for  this  reason :  that  in  Co.  Litt.  (')  it  is  laid  down 
that  ''if  A.  have  issue  a  son  and  a  daughter  and  a  lease  for 
life  be  made,  the  remainder  to  the  heirs  females  of  the  body 
of  A.  A.  dieth  ;  the  heir  female  can  take  nothing,  because 
she  is  not  heir ;  for  she  must  be  both  heir  and  heir  female, 
which  she  is  not."  It  is  said,  *and  said  truly,  that  [222 
that  principle  has  been  overruled ;  and  it  is  averred  that  be- 
cause that  proposition  has  been  overruled  the  other  has  gone 
with  it.  I  am  bound  to  say  that  I  do  not  see  the  sequence 
upon  which  that  argument  rests,  and  I  observe  that  the 
learned  Vice-Chancellor  Sir  John  Stuart  was  equally  una- 
ble to  see  it  when  a  similar  argument  was  addressed  to  him 
in  Thorp  v.  Owen  (*). 

There  are  several  cases  since  these  old  authorities,  but  it 
so  happens,  rather  curiously,  that  none  of  them  have  raised 
the  precise  point.  It  may  be  observed  with  regard  to  those 
cases  that  they  fall  under  two  classes.  One  class  is  where 
a  mixed  property  has  been  given  to  the  heirs  or  right  heirs 
of  the  testator,  and  where  one  of  the  ingredients  of  the 
mixed  property  has  been  socage  land;  and  it  is  said  that 
that  is  the  reason  why  the  common  law  heirs  take.  It  seems 
to  rae  not  to  be  so ;  for  it  seems  to  me  the  reason  is,  that  the 
right  heir  is  the  common  law  heir.     The  other  class  of  cases 

(»)  24  b.  («)  2  Sm.  <b  Giff.,  90. 
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38  where  the  gift  has  been,  not  to  the  heirs  of  the  testator 
himself,  but  to  the  heirs  of  some  third  person,  and  it  is  said 
that  that  makes  a  difference.  I  am  at  a  loss  to  see  why  it 
makes  a  difference.  It  appears  to  me  that  this  point  is 
amply  covered  by  authority,  and  I  hold  that  the  words 
"right  heirs"  are  words  of  purchase,  and  that  the  person 
answering  that  description  is  the  common  law  heir. 

I  have  attended  with  that  respect  with  which  I  shall  al- 
ways attend  to  any  doubt  of  Lord  Hatherley  or  to  any 
expression  of  his  opinion,  to  the  observations  in  Sladen  v. 
Sladen  ('),  and  I  need  hardly  say  that  if  Lord  Hatherley 
had  expressed  a  decided  opinion  I  should  have  felt  myself 
bound  to  follow  it;  but,  observing  that  he  carefully  avoided 
expressing  anything  like  a  decided  opinion  upon  the  point, 
it  does  not  appear  to  me  that  I  should  be  right  in  following 
the  expression  of  doubt  which  he  there  gave  Utterance  to  in 
opposition  to  those  old  authorities  which,  in  my  judgment, 
are  clear  upon  the  point. 

I  may  add  further,  that  though  the  cases  of  PoUey  v.  Pol- 
icy (")  and  Thorp  v.  Owen  may  not  determine  the  precise 
point,  yet  when  looked  at  to  ascertain  the  principle  on  which 
223]  the  judges  *proceeded,  they  seem  to  me  to  be  very 
strong  confirmation  of  the  conclusion  at  which  I  have  ar- 
rived. 

There  will,  therefore,  be  a  declaration  that  the  common 
law  heir  takes. 

Solicitor  for  gavelkind  heirs :  T.  C.  Matthews. 
Solicitors  for  devisees  of  John  Garland:  Keen  &  Rogers. 
Solicitor  for  other  parties:  T.  Sismey^  agent  for  Arnold, 
Fooks  &  Co.,  Gravesend. 

(>)  2  J.  A  H.,  869.  O  81  Beav.,  868. 


[9  Chancery  Division,  223.] 
Fry,  J.,  June  4,  6,  1878. 

Smith  v.  Wheatcroft. 

[1876     S.     446.] 

Specific  Performance —  Variation — Pleading — Afinrepreaentation — Person 

contracted  vnt/u 

In  defence  to  an  action  for  specific  performance  of  a  contract  as  expressed  in  a 
document  stated  by  t})e  plaintiffs,  the  defendant  pleaded  that  the  document  did  not 
contain  the  true  terras  for  the  purchase,  but  he  did  not  state  what  the  true  terms 
were.  The  defendant  afterwards  produced  a  written  n|:rreement  for  purchase  con- 
tainin|2:  terms  differing  from  those  in  the  document  stjited  by  the  plaintiffs.  The 
plaintiffs  amended  their  statement  of  claim,  but  continued  to  claim  specific  perfori^- 
ance  of  the  contract  as  stated  by  them : 
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Held,  that,  the  plaintiffs  asking  at  the  trial  to  have  specific  performance  with  a 
yariatioQ  according  to  the  terms  of  the  agreement  produced  by  the  defendant,  the 
action  would  not  be  dismissed,  but  judgment  would  be  given  for  specific  perform- 
ance with  the  variation. 

Where  personal  considerations  enter  into  a  contract,  error  as  to  the  person  with 
whom  the  contract. is  made  annuls  the  contract;  not  so  where  the  person  sought  to 
be  bound  would  have  been  equally  willing  to  make  the  same  contract  with  any 
other  person. 

This  was  an  action  by  Joseph  Smith,  W.  Jessop,  F.  B. 
Wright,  and  F.  Wright,  against  John  Wheatcroft,  for  spe- 
cific performance  of  an  agreement  to  sell  a  piece  of  freehold 
land  called  Greaves  Closes,  at  Crich,  in  the  county  of  Derby. 

Thp  re-amended  statement  of  claim  alleged  that  the  defend- 
ant Wheatcroft  agreed  to  sell  the  piece  of  land  to  the  plain- 
tiff Smith  for  £600,  and  that  the  agreement  was  expressed  in 
writing,  signed  by  Wheatcroft  and  delivered  to  Smith,  as 
follows :  "  Received  the  26th  day  of  June,  1876,  of  Mr.  Jo- 
seph Smith,  the  sum  of  £60  *deposit  on  account  of  [224 
fu  re  base- money  of  the  Greaves  Closes  by  the  brook  at  Crich. 
urchase-money  £600.  To  be  completed  on  the  29th  Sep- 
tember next."  That  Smith  entered  into  negotiations  for  the 
purchase  of  this  land  on  his  own  account,  but  subsequently 
agreed  with  the  other  plaintiffs,  W.  Jessop,  F.  B.  Wright, 
and  F.  Wright,  who  carried  on  business  as  the  Butterley 
Colliery  Company,  that  they  should  have  the  benefit  of  the 
agreement,  and  it  was  ultimately  entered  into  by  him  as 
their  agent ;  and  the  plaintiffs  claimed  specific  performance, 
with  an  abatement  in  respect  of  the  right  of  dower  of  the 
widow  of  the  defendant's  father. 

The  defendant  by  his  statement  of  defence  alleged  that  he 
had  been  induced  by  Smith  to  sign  the  receipt  on  a  repre- 
sentation that  Smith  wished  to  purchase  the  land  for  his 
own  personal  use,  in  order  to  hold  the  same  with  other  land 
belonging  to  him  or  his  father,  and  that  Smith  knew  that  the 
defendant  was  unwilling  to  sell  to  the  Butterley  Colliery 
Company;  the  defendant  further  alleged  that  the  widow  of 
the  defendant's  father  was  entitled  to  dower  out  of  the 
closes ;  that  the  receipt  did  not  contain  the  true  terms  of  the 
agreement ;  and  that  "  the  agreement,  if  any  agreement  bind- 
ing on  the  defendant  was  come  to,  was  for  the  purchase  of 
the  surface  only  of  the  land,  with  a  full  reservation  to  the 
defendant  of  all  minerals  and  mining  rights."  The  statement 
of  defence  did  not  refer  to  any  other  written  agreement ;  but 
the  defendant  had  in  his  possession  a  document  signed  by 
Smith,  as  follows: — 

*'The  said  John  Wheatcroft  agrees  to  sell,  and  the  said 
Joseph  Smith  agrees  to  purchase,  all  those  five  closes  of 
26  Eno.  Rep.  9 
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land  situated  in  Crich  aforesaid  called  the  two  Greaves 
Closes,  by  Mold  Lane,  on  the  west  side  of  the  brook,  and 
the  three  Greaves  Closes  on  the  east  side  by  the  brook,  and 
particularly  named  the  Upper  Greaves  with  the  inlake  or 
pingle,  the  Meadow  Spot,  the  Nether  Greaves,  the  Great 
Close  and  the  Little  Close,  and  containing  seven  acres  and  a 
half,  or  thereabouts,  be  the  same  more  or  less,  and  now  in 
the  occupation  of  James  Smith,  except  and  reserved  all  min- 
erals, stone,  and  clay,  and  full  liberty  to  enter  at  all  times 
and  search  for  and  get  the  same.  And  the  said  John  Wheat- 
croft agrees  to  sell  the  land  for  the  sum  of  £600.  Possession 
of  the  premises  or  receipt  of  the  rents  to  be  entered  upon  by 
225]  the  said  Joseph  Smith  on  the  *29th  day  of  September 
next,  at  which  time  the  purchase  is  to  be  completed." 

This  document  was  mentioned  in  the  affidavit  of  docu- 
ments filed  by  the  defendant,  and  was  then  seen  by  the 
advisers  of  the  plain tiflfs. 

The  statement  of  claim  was  afterwards  amended,  still, 
as  above  stated,  claiming  performance  of  the  agreement  to 
sell  without  reservation  of  the  minerals.  The  action  came 
to  a  hearing,  and  W.  Smith  was  examined  on  behalf  of  the 
plaintiffs.  The  further  facts  and  the  result  of  the  evidence 
are  stated  in  the  judgment  of  Mr.  Justice  Fry. 

Norths  Q.C.,  and  Hamilton  Humphreys^  for  the  plain- 
tiffs :  On  the  question  of  fraud  or  misrepresentation  as  to 
the  real  purchaser :  Phillips  v.  Duke  of  Buckingham  (') ; 
Fellowes  v.  Lord  Gwydyr  (*) ;  Nelthorpe  v.  HolgcUe  ('). 

Cookson^  Q.C.,  and  R,  Roberts^  for  the  defendant:  The 
plaintiffs  still  insist  on  the  performance  of  the  agreement 
alleged  by  them,  which  is  equivalent  to  charging  the  defend- 
ant with  fraud  in  obtaining  the  memorandum  of  agreement, 
and  if  the  plaintiffs  fail  in  that,  or  in  making  out  their  alle- 
gations, the  action  must  be  dismissed.  They  cannot  have  a 
new  term  inserted  in  an  agreement  set  up  by  them. 

[Fry,  J.,  referred  to  Joynes  v.  8latham(^\  and  to  Lon- 
don and  Birmingham  Railway  Company  v.  Winter  {^\ 
and  suggested  that  the  plaintiffs  should  submit  to  the  vari- 
ation.] 

We  must  admit  that  there  was  an  agreement  to  sell,  but 
with  the  minerals  reserved,  and  the  plaintiffs  cannot  now 
change  front  and  begin  a  new  case :  Woollam  v.  Hearn  (■). 
The  agreement  was,  however,  obtained  by  fraud,  and  by 
the  defendant  being  led  to  think  that  he  was  selling  to  an 

(')  1  Vern.,  227.  (*)  3  Atk.,  388. 

(<)  1  Russ.  A  My.,  83.  (»)  Cr.  A  Ph.,  57. 

(?)  1  CoU.,  203.  («)  7  Ves.,  211. 
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adjoining  landowner  atid  not  to  a  colliery  company:  Lord 
IrnJtam  v.  Child  (*) ;  Cadman  v.  *  Horner  (") ;  Sug-  [226 
den's  Vendors  and  Purchasers  (') ;  and  the  court  will  not 
enforce  the  performance  of  a  contract  obtained  in  that 
manner. 

Fby,  J.:  In  this  action  the  plaintiffs  sue  for  the  specific 
performance  of  an  agreement  to  sell  certain  closes  described 
as  the  Greaves  Closes.  It  is  now  the  common  case  of  the 
plaintiffs  and  defendant  that  there  was  an  agreement,  the 
plaintiffs  of  course  alleging  that  the  agreement  is  one  which 
ought  to  be  performed,  the  defendant,  whilst  admitting  at 
the  bar  there  was  an  agreement,  alleging  two  things,  first, 
that  the  agreement  sued  upon  by  the  plaintiffs  was  not  the 
true  agreement,  and  that,  under  the  circumstances,  the  vari- 
ation ought  to  defeat  the  plaintiffs'  right  to  specific  per- 
formance;  and,  secondly,  that  the  agreement  so  entered 
into  was  tainted  with  fraud,  to  use  the  language  of  the  de- 
fendant's counsel,  or,  to  put  it  more  precisely  as  the  state- 
ment of  defence  puts  it,  was  obtained  by  misrepresentation. 
These  are  the  two  questions  I  have  to  determine.  [His 
Lordship  then  stated  the  contents  of  the  receipt  and  of  the 
agreement.]  It  does  not  escape  my  attention  that  Smith 
has  said  that  the  agreement  was  never  read  over  by  him, 
and  that  nothing  was  said  at  the  interview  with  regard  to 
the  reservation  of  the  mines  and  minerals.  But,  seeing  that 
that  point  was  not  raised  by  the  pleadings,  and  that  the 
plaintiffs  had  the  opportunity  of  showing  that  the  memo- 
randum of  agreement  did  not  contain  the  true  terms  of  the 
bargain,  I  think  I  should  be  going  too  far  to  allow  the 
plaintiffs  now  to  say  that  the  memorandum  of  agreement 
did  not  comprise  the  true  terms.  I  therefore  think  that 
the  plaintiffs  must  be  bound  to  submit  to  the  terms  of 
that  written  instrument  or  to  have  their  bill  dismissed.  In 
that  case,  as  I  understand,  the  plaintiffs  ask  to  have  the 
specific  perfortnance  with  tlie  reservation. 

Then  arises  the  further  question,  whether,  that  being  the 
state  of  things,  I  ought  to  dismiss  the  action  because  of  the 
variation  between  the  agreement  stated  by  the  plaintiffs  in 
their  pleadings  *and  the  agreement  to  which,  under  [227 
the  compulsion  of  the  court  in  a  certain  sense,  the  plaintiffs 
submit.  I  take  the  general  rule  with  regard  to  variations 
to  be  as  stated  by  Lord  Gotten  ham  in  London  and  Birming- 
Jiam  Railway  company  v.  WirUei^  (*),  that  it  depends  on 
the  particular  circumstances  in  each  case  whether  the  vari- 
ation set  up  from  the  written  contract  "  is  to  defeat  the 

(»)  1  Bro.  C.  C,  92.     («^  18  Ves.,  10.     (»)  14th  ed.,  p.  211.     (*)  Cr.  <b  Ph.,  62. 
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plaintiffs  title  to  have  a  specific  performance,  or  whether 
the  court  will  perform  the  contract,  taking  care  that  the 
subject-matter  of  this  parol  agreement  or  understanding  is 
also  carried  into  effect,  so  that  all  parties  may  have  the  ben- 
efit of  what  they  contracted  for.'' 

Now,  what  are  the  special  circumstances  in  this  easel 
According  to  the  uncontradicted  evidence  before  me,  this 
memorandum  was  never  read  over  by  Smith.  The  plain- 
tiffs sue  upon  the  receipt,  and  it  would  have  been  more 
prudent  on  the  part  of  the  defendant  if  he  had  made  the 
receipt  correspond  more  exactly  than  it  did  with  the  terms 
of  the  contract.  The  defendant,  in  his  statement  of  defence, 
undoubtedly  sets  up  that  the  receipt  did  not  contain  the 
true  terms  or  all  the  terms  of  the  purchase,  and  that  the 
agreement,  if  any  agreement  binding  on  the  defendant  was 
come  to,  was  for  the  purchase  of  the  surface  only  of  the 
land  with  a  full  reservation  to  the  defendant  of  all  minerals 
and  mining  rights,  but  he  did  not  state  what  the  real  agree- 
ment between  the  parties  was.  Nor  did  he  even  admit  that 
there  was  any  agreement,  for  he  made  it  hypothetical ;  nor 
did  he  submit  to  perform  the  real  agreement ;  nor  was  it 
until  he  filed  an  affidavit  of  documents  that  he  disclosed 
this  written  agreement.  Therefore,  down  to  that  time  it 
does  not  rest  with  the  defendant  to  say  that  the  plaintiffs 
ought  to  have  been  in  possession  of  the  terms  of  tne  agree- 
ment. It  is  quite  true  that  after  the  aflidavit  of  documents 
was  filed,  the  plaintiffs  re-amended  the  statement  of  claim, 
but  did  not  adopt  the  memorandum  of  agreement ;  and  to 
that  extent,  and  to  that  extent  only,  is  there  any  foundation 
for  the  defendant's  argument  that  the  plaintiffs  repudiated 
this  agreement. 

It  appears  to  me  that  the  mere  fact  that  the  plaintiffs  so 
re-amended  the  statement  of  claim  without  aaopting  the 
terms  of  the  agreement,  is  not  a  ground  upon  which  I  can 
228]  say  that  it  is  *inequi table  or  unjust  that  the  plaintiffs, 
submitting  to  the  variation  between  the  receipt  and  the 
agreement,  should  have  specific  performance  of  the  agree- 
ment. 

Several  cases  have  been  cited  to  me  upon  this  point.  The 
first  in  point  of  time  is  Legal  v.  Miller  (*).  There  the  de- 
fendant set  up  the  agreement,  and  fully  disclosed  to  the 
plaintiff  that  which  he  said  was  the  true  agreement  between 
the  parties,  and  he  appears  further  to  have  submitted  in 
effect  to  perform  the  agreement  which  he  set  up;  so  that 
the  litigation  would  have  been  ended  if  the  plaintiff  had 

(»)  2  Ves.  Sen.,  299, 
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been  willing  to  adopt  the  true  agreement.  This  appears 
from  what  the  Master  of  the  Rolls  says,  that  it  "would  be 
very  hard  upon  a  defendant  if  a  plaintiff  should  unconscien- 
tiously  bring  him  into  a  court  of  equity  when  defendant 
should  insist  on  an  agreement  different  from  that  which  the 
plaintiff  sets  up,  and  the  plaintiff  should  reply  to  his  answer 
and  insist  on  his  former  demand,  and  go  into  a  long  proof  ;. 
and  afterwards  finding  he  cannot  have  the  decree  prayed  by 
his  bill,  should  resort  to  that  which  defendant  sets  up,  and 
insist  on  a  decree  for  it."  The  next  case  is  Lindsay  v. 
Lynchi^).  There  the  Lord  Chancellor  of  Ireland  came  to 
the  conclusion  that  he  would  be  opening  a  door  to  new  frauds 
if  he  allowed  the  plaintiff  to  avail  himself  of  the  agreement 
which  was  set  up,  and  which  he  had  throughout  refused  to 
act  upon.  "  On  principle,  therefore,  for  example-sake,  and 
to  prevent  practices  which  must  tend  to  great  fraud,  I  con- 
ceive that  the  bill  ought  to  be  dismissed  notwithstanding 
the- admissions  of  the  defendant  in  his  first  answer  ;'^  but  he 
allowed  another  bill  to  be  filed.  It  appears  to  me  that  that 
case  is  not  one  which  makes  it  incumbent  on  me  to  pursue 
the  same  course  in  this  case,  and  I  do  not  think  I  should 
be  opening  any  door  to  fraud  bv  allowing  the  plaintiff  to 
submit  to  a  parol  variation.  The  case  of  Jeffery  v.  Ste- 
phens i^^  is  a  case  in  which  the  defendant  also  set  up  an 
agreement  which  had  from  the  first  been  repudiated  by  the 
plaintiff.  The  plaintiff  had  been  in  possession,  and  had 
throughout  the  period  of  his  possession  repudiated  the  true 
agreement  by  acting  in  contravention  of  it.  There  was  an 
additional  diflBculty,  which  also  was  relied  upon  by  the 
Master  of  the  Rolls,  that  the  ^agreement  set  up  by  [229 
the  defendant,  like  the  agreement  set  up  by  the  plaintiff, 
was  void  for  uncertainty. 

These  cases  seems  to  me  to  be  very  different  from  this 
case.  If  in  this  case  the  defendant  had  stated  the  terms 
of  the  agreement  distinctly  and  precisely — if  he  had  stated 
that  there  was  one  variation  and  one  variation  only  on  which 
he  relied,  and  if  in  addition  to  that  he  had  submitted  to  per- 
form the  agreement  so  stated,  it  is  exceedingly  likely  that 
if  the  plaintiffs  after  that  had  insisted  on  the  other  agree- 
ment I  should  have  found  it  my  duty  to  dismiss  the  action 
with  costs.  But,  instead  of  stating  the  true  agreement,  the 
defendant  only  alleged  that  the  receipt  whicn  he  himself 
had  signed  did  not  contain  the  true  terms ;  that  there  was 
no  binding  agreement;  and  that  the  agreement,  if  any,  was 
tainted  with  fraud.     That  head  of  defence  therefore  fails. 

(')  2  Sch.  A  Lef.,  1,  10.  («)  6  Jur.  (N.S.),  947. 
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The  next  qaestion  is,  whether  there  is  fraud  in  the  agree- 
ment. Now,  the  circumstances  which  it  is  material  to  con- 
sider on  this  part  of  the  case  are  these : 

[His  Lordship  then  stated  what  in  his  opinion  were  the 
circumstances  proved  in  the  case.  The  defendant  was 
minded  to  sell  these  closes  of  land  and  had  offered  th.em  for 
sale  to  others.  The  plaintiff  Smith  and  the  defendant  had 
an  interview  on  the  16th  of  June,  when  the  defendant  asked 
£600  and  Smith  offered  £685 :  and  his  Lordship  expressed 
his  opinion  that  the  statements  then  made  by  Smith  were 
not  misrepresentations,  but  were  arguments  to  induce  the 
defendant  to  let  Smith  have  the  land  at  a  lower  price.  Smith 
then  made  up  his  mind  not  to  buy,  but  in  the  meantime  he 
found  that  the  Butterley  Company  were  willing  to  buy  at 
that  price,  and  on  the  26th  of  June  he  had  another  interview 
with  the  defendant,  and  the  agreements  were  signed.  The 
defendant  had  not  suggested  that  he  had  sold  the  land  to 
the  plaintiff  Smith  for  less  than  he  would  have  taken  from 
any  one  else,  and  his  Lordship  was  of  opinion  that  this 
defence  was  an  afterthought.  No  doubt  on  the  16th  of 
August  the  defendant  wrote  a  letter  in  which  he  said  he 
had  been  deceived.  But  even  in  that  letter  he  did  not  sug- 
gest that  he  had  taken  less  from  Smith  than  he  would  have 
taken  from  any  one  else.     His  Lordship  then  continued:] 

Now,  it  appears  to  me  that  on  the  general  question  I  can- 
230]  not  try  *the  case  more  favorably  than  by  applying 
the  principle  laid  down  by  Pothier,  Trait6  des  Obligations, 
§19.  He  says,  "Does  error  in  regard  to  the  person  with 
whom  I  contract  destroy  the  consent  and  annul  the  agree- 
ment? I  think  that  this  question  ought  to  be  decided  by 
a  distinction.  Whenever  the  consideration  of  the  person 
with  whom  I  am  willing  to  contract  enters  as  an  element 
into  the  contract  which  I  am  willing  to  make,  error  with 
regard  to  the  person  destroys  my  consent  and  consequently 
annuls  the  contract On  the  contrarj^  when  the  con- 
sideration of  the  person  with  whom  I  thought  I  was  con- 
tracting does  not  enter  at  all  into  the  contract,  and  I  should 
have  been  equally  willing  to  make  the  contract  with  any 
person  whatever  as  with  him  with  whom  I  thought  I  was 
contracting,  the  contract  ought  to  stand."  I  ask  myself 
here  whether  the  defendant  has  shown  that  any  personal 
considerations  entered  into  this  contract  ?  Has  he  siiown 
me  that  he  would  have  been  unwilling  to  enter  into  a  con- 
tract in  the  same  terms  with  anybody  else  ?  1  say  distinctly 
that  he  has  failed  to  produce  such  an  effect  on  my  mind, 


Vol  IX.]                               CHANCERY  DIVISION.  71 

Fry,  J.                                          Smith  v.  Wheatcroft.  1S78 

and  that  being  so,  I  think  the  second  head  of  defence  mast 
fail  as  well  as  the  first. 

The  result  is,  that  I  give  judgment  for  specific  perform- 
ance with  the  reservation  of  Jhe  minerals.  There  will  be 
the  usual  inquiry  as  to  title,  and  the  plaintiffs  must  have 
the  costs  of  the  action. 

Solicitors  for  plaintiffs :   Johnson  &  WeatheraUs. 
Solicitors  for  defendant :  Chester  <fe  Co. 

In  general,  an  actionable  misrepre-  trjman,  80  N.  Y.,  655;  Smiths.  Kay, 

sentation  consists  in  a  false  statement  7  House  of  Lords  Cases,  759. 

respecting  a  fact  material  to  the  con-  It  has  been  laid  down  by  a  careful 

tract,  and  which  is  influential  in  pro-  writer,  upon  the  authority  of  several 

ducing  it.     Statements  of  mere  mat-  English  cases,  that  it  is  not  a  fraud  for 

ters  of  opinion  or  judgment,  although  one  to  represent  he  is  purchasing  for 

known  to  be  false,  do  not  constitute  another  as  his  agent,  when  he  is  in 

fraud  in  the  absence  of  trust  and  confi-  fact  purchasing  for  himself  :  Kerr  on 

dence:  Wise  c.  Fuller,  29  N.  J.  Eq.,  Frauds  (1  Eng.  ed.).  297;  Fellows  «. 

257.  Gwydyr,  1  Simons,  63,  affirmed  1  Russ. 

If  the  vendor  is  not  induced  to  enter  v.  Mylne,  83  ;  Nelthorpe  v.  Holgate,  1 

into  a  contract  by  false  representations  Coll.  Chy.,  203. 

of  the  vendee,  the  fact  that  the  latter  But  we  think  the  doctrine  should  be 

made  such  representations  during  the  qualified  by  the  rule  that  it  should  first 

negotiation    of  the  contract   will  not  be  found,  as  a  fact,  that  such  false  rep- 

ayoid  it :   Bronson  «.  Crocker,  8  N.  Y.,  resentation  did  not  in  any  way  operate 

1^,  affirming  10  Barb.,  406.  to  induce  the  party  to  enter  into  the 

Though,  it  seems,  any  representa-  contract :  3  Pars,  on  Cont.,  354  note 
tion  that  affects  the  price  of  an  article,  m.  (5th  ed.) ;  Phillips  v.  Duker,  etc., 
in  regard  to  which  one  party  places  1  Vem.,  227,  and  cases  cited  in  Rath- 
confidence  in  the  other,  will,  if  relied  by's  Notes;  1  Eq.  Cases  Abr.,  18  pi., 
on,  and  is  false,  and  the  party  trusting  10  ;  Smith  v.  Countryman,  30  N.  Y., 
to  the  representation  is  injured,  render  655  ;  Smith  v.  Kay,  7  House  of  Lords 
the  contract  void  :  Smith  a.  Country-  Cases.  759. 
man,  80  N.  Y.,  655.  And  the  learned  author  substantially 

There  is  a  class  of  cases  in  which  so  qualifies  the  rule  elsewhere  :  Kerr 
the  fraud  is  of  such  a  sort  that  the  on  Frauds,  45  (1  Eng.  ed.). 
minds  of  the  parties  never  meet,  and  Black,  as  agent  for  the  owners,  con- 
no  property  passes.  A  clear  instance  tracted  to  sell  a  large  quantity  of  land 
would  be  when  a  party  obtains  goods  in  Maine,  which  contract  was  assigned 
by  representing  that  he  is  agent  for  by  the  vendee  until  it  came,  through 
another,  and  the  seller  thinks  he  is  mesne  assignments,  to  Miller  and  oth- 
selling  to  the  supposed  principal,  when  ers.  Payments  were  made  from  time 
in  fact  no  agency  exists.  There  is  to  time  on  account ;  but  at  length,  in 
here  no  sale  to  either  party  :  Hardman  consequence  of  a  failure  to  make  the 
«.  Booth,  1  Hurl.  &  C,  803;  Hig-  payments  stipulated  in  the  contract  and 
gons  9.  Burton,  26  L.  J.  (N.S.),  Ex.,  by  virtue  of  a  clause  contained  in  it, 
342  :  2  Kent  (12th  ed.),  482  note.  the  contract  became  void.     In  this  state 

Where  one,   to    induce    another  to  of  things  Miller  employed  one  Paulk 

sell  his  hops,  falsely  represented  he  to  ascertain  from  Black  the  lowest  price 

had  purchased  a  neighbor's  hops,  and  that  he  would  take  for  the  land,  and 

the  seller  relying  upon  the  same  and  then  to  sell  to  others  for  the  highest 

his  neighbor's  prudence  and  judgment,  price  he  could  get.     Paulk  sold  and 

entered  into  an  agreement  to  sell  his  assigned    the    contract    to    Davis   for 

his  own:  $1,050.     Upon  the  theory  that  Paulk 

Held,  such  fraud  authorized  a  rescis-  and  Davis  entered  into  a  fraudulent 

aion  of  the  contract :  Smith  d.  Coun-  combination,  still.  Miller  and  others 


72                                        CHANCERY  DIVISION.  [Vol  IX. 

1878                                              Smith  v.  Wheatcroft.  Fry,  J. 

are  not  entitled  to  demand  that  a  court  false,  that  defendant  was  in  New  York 
of  equity  should  consider  Davis  as  a  and  on  his  way  to  California,  would  not 
trusteeof  the  lands  for  their  use.  They  bind  the  plaintiff ;  but  ^{/(]^«,  whether 
had  no  interest  in  them,  legal  or  equi-  the  plaintiff  could  reply  the  fraud,  hav- 
table,  nor  anything  but  a  good- will,  ingaffinned  the  settlement  by  receiving 
which  alone  was  the  subject-matter  of  and  retaining  the  money  :  Turner  v. 
the  fraud,  if  there  was  any.  But  the  Bowenuan,  29  U.  C.  Q.  B.,  187. 
evidence  showed  that  this  good- will  One  who  complains  tliat  he  was  in- 
did  not  exist,  for  Black  was  not  willing  duced  to  buy  goods  by  defendant's 
to  sell  to  Miller  and  others  for  a  price  fraudulent  statements,  cannot  prove 
less  than  to  any  other  person.  Although  the  acts  and  sayings  of  other  persons 
Paulk  represented  himself  to  be  acting  as  inducements,  unless  he  avers  a  con- 
fer Miller  and  others,  when  in  reality  spiracy  and  enumerates  the  false  state- 
he  was  representing  Davis,  yet  he  did  ments :  Jackson  v.  Collins,  89  Mich., 
not  obtain  the  land  at  a  reduced  price,  557. 

thereby  ;  but,  on  the  contrary,  at  its  Although  a  buyer  is  not  liable  in  a 

fair  market  value :   Qarrow  v.  Davis,  suit  for  deceit,  for  misrepresenting  a 

15  How.  (U.S.),  272.  seller's  chance  of   selling  for  a  good 

Partners  bought  the  interest  of  a  fel-  price,  when  he  is  under  no  legal  obli- 

low  partner  through  a  third  person,  gation  to  the  seller  for  the  accuracy  of 

concealing  that  the  purchase  was  for  his  statement,  yet  he  will  be  liable  if 

them.     Held,  that  such  purchase  was  there  is  any  peculiar  relation  between 

not  per  se  fraudulent :  Geddes'  Appeal,  the  parties  implying  or  leading  to  con- 

80  Penn.  St.  R.,  442.  fidence. 

The  plaintiff  having  sued  upon  a  Hence,  a  president  of  an  insurance 
promissory  note  and  on  the  common  company,  who  professed  a  desire  to  aid 
counts  for  goods  sold  and  delivered,  a  stockholder  in  selling  his  stock,  and 
etc.,  defendant  pleaded  to  the  whole  advised  and  effected  a  sale  thereof  at  a 
declaration  that  the  goods  were  sold  on  certain  price,  causing  the  transfer  to  be 
credit,  and  before  it  had  expired  the  made  to  a  third  person  whom  the  stock- 
plaintiff  accepted  from  him  a  less  sum  holder  supposed  to  be  the  purchaser, 
in  full  satisfaction.  but  who  really  took  it  for  the  president 

Issue  having  been  taken  on  this  plea,  and  afterwards  transferred  it  to  him, 

it  appeared  that  the  plaintiff  had  set-  was  held  liable  to  such  stockholder  for 

tied  for  half  the  amount  and  given  a  the  difference  between  the  real  value 

receipt  in  full  to  M.,  the  defendant's  of  the  stock  and  the  price  for  which 

brother-in-law,  who  paid  it;  but  this  it  was  sold:  Fisher  i?.  Budlong,  10  R.  I. , 

settlement  was  brought  about  by  a  let-  525. 

ter  from  M.  to  the  plaintiff,  saying  If  a  person  induces  the  owner  of  a 
tliat  he  had  just  heard  firom  the  defend-  horse  or  a  vessel  to  part  vnth  posses- 
ant,  who  was  in  New  York  and  on  his  sion  with  a  view  to  a  particular  pur- 
way  to  California,  and  had  placed  pose,  for  the  benefit  of  the  owner,  as 
means  within  his  reach  to  pay  50  cents  for  a  sale,  and  intending,  and  fraud- 
in  the  dollar,  which  the  writer  offered  uleutly  concealing  the  intention,  to 
in  full.  There  was  strong  ground  for  use  it  for  another  and  different  pur- 
supposing  the  defendant  never  was  in  pose,  for  his  own  benefit  and  inconsist- 
New  York,  or  intended  to  go  to  Cali-  ent  with  the  agreement,  it  is  fraud, 
fomia.  The  jury  having  found  for  the  which  avoids  the  agreement.  The  pluin- 
plaintiff  for  the  half  of  the  debt  unpaid:  tiffs  having  agreed   with  the  defend- 

Held,  that  the  plea  should  have  been  ants,  the  owners  of  a  ship,  to  be  allowed 

demurred  to,  as  pleaded  to  the  whole  to  load  her  and  take  her  to  Constauti- 

declaration,    and  answering  only  the  nople,   or  any  port  on  the  Mediierra- 

claim  for  goods  sold ;  but  though  the  nean  or  Black  Sea,  with  an  option  to 

parties  had  treated  it  as  an  answer  to  purchase  her  at  a  fixed  price  at  any  time 

the  action,  the  court,  under  the  circum-  within  six  months  ;    and  if  she  should 

stances,  instead  of  amending  it,  directed  not  be  purchased,  to  return  her,  paying 

a  repleader,  with  leave  to  the  plaintiff  to  all  the  expenses,   but   nothing  being 

reply  fraud  to  the  plea  when  amended:  payable  for  the  use  of  the  vessel,  and 

Semble,   that  tlie  settlement,  if  ob-  only  an  outward  voyage  being  men- 

tained  on  the  representation,  knowingly  tioned  ;  but    the    plaintiffs,    although 
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knowing  that  the  defendants,  the  own-  to  B.,  and  before  A.  had  been  notified 
ers,  would  not  have  let  the  vessel  for  of  .the  sale,  C.  went  to  A.  and  falsely 
trade  or  on  charter,  having  already  ar-  represented  to  him  that  he  was  sent 
ranged  to  sublet  the  vessel  for  a  home-  by  his  agent  to  see  about  buying  the 
waM  voyage,  and  not  only  not  disclos-  land  ;  and  C.  knew  of  the  sale  by  A.'s 
ing  this,  but  representing  to  the  owners  agent,  and  withheld  the  knowledge  from 
the  contrary,  intending  thus  to  get  pos-  A.,  and  induced  A.  to  sell  the  land  to 
session  of  the  vessel,  and  then  to  use  it  him  and  execute  a  deed  for  the  same, 
for  their  own  benefit,  to  the  prejudice  anddepositsuchdeedtobeheldasanes- 
of  the  owners  :  crow,  until  the  balance  of  the  purchase- 
Held,  in  an  action  against  the  own-  money  was  paid,  and  A.,  as  soon  as 
ers  for  not  giving  the  possession  of  the  notified  of  the  previous  sale  by  his 
vessel,  that  supposing  the  agreement  agent,  confirmed  the  same  and  exe- 
did  not  allow  of  their  thus  using  the  cuted  a  deed  to  B.,  and  the  prior  deed 
vessel  for  their  own  advantage  (as  was  recorded ;  upon  a  bill  filed  by  C. 
iet/Me,  it  did  not),  there  was  evidence  for  a  specific  performance,  and  a  cross 
of  a  fraudulent  misrepresentation  up-  bill  filed  by  B.  to  cancel  the  record  of 
on  their  parts,  whicu  would  avoid  the  deed  to  C,  and  that  C.  surrender 
the  contract ;  and,  semble,  that  if  the  possession  :  Held,  that  the  bill  filed  by 
agreement  did  not  allow  of  it,  there  C.  was  properly  dismissed,  and  the  re- 
was  a  defence  apart  from  fraud  ;  and  lief  sought  by  the  cross  bill  of  B.  was 
that  even  if  it  did  allow  of  it,  there  properly  granted :  Mitchell  9.  King,  77 
was  a  defence  on  the  ground  of  fraud  :  ills.,  462. 

Bennett  v.  Dossett,  4  F.  &  P.,  600.  Assumpsit  for  money  had  and  re- 

A  statement  that  a  greater  rent  is  re-  ceived  to  plaintiff's  use,  lies  to  recover 

ceived  for  premises  than  is  in  truth  re-  back  the  amount  of  the  over  payment, 

served,  or  that  the  income  of  property  where  a  purchaser  who  had  agreed  to 

is  greater  than  it  is  in  fact,  being  mat-  pay  what  the   property  had  cost  his 

ten   peculiarly    within    the   vendor's  vendor,  found,  after  paying,  that  the 

knowledge,   are   fraudulent   represen-  latter  had  deceived    him    as    to    the 

tations  for  which  an  action  will  lie :  amount.     The  false  representation  will 

Wise  «.  Fuller,  29  N.  J.  Eq.,  257.  not  support  an  action  for  tort :  Barnard 

Where  the  agent  of  A.  had,  by  verbal  v.  Col  well,  89  Mich.,  215. 
agreement,  sold  land  belonging  to  A. 


[9  Chancery  Division,  231. J 
Far,  J.,  June.  18,  1878. 

*Green  v.  Tribe.  [231 

[1876     L.     226.] 
Will — First  Codicil — Revocation — Second  Codicil — Cortjirmation, 

Where  a  testator  by  a  codicil  confirms  his  will,  the  will  together  with  all  previous 
codicils  is  taken  to  be  confirmed. 

A  testatrix  by  her  will  gave  shares  in  her  residue  to  her  nephew.  By  a  codicil 
she  revoked  all  devises  and  bequests  to  her  nephew.  By  a  second  codicil  she  devised 
certain  after-purchased  property  to  the  trustees  of  her  will  and  confirmed  her  will: 

licldy  that  the  second  codicil  did  not  revoke  the  first,  and  that  the  after-purchased 
property  went  according  to  the  will  and  first  codicil  tc^ether,  and  not  according  to 
the  will  alone. 

Croitbie  v.  MacDowal{})  and  Burton  v.  NewberyiJ)  observed  upon. 

Elizabeth  Love,  by  her  will  dated  the  9th  of  February, 
1872,  gave  to  trustees  the  sum  of  £1,000  upon  trust  to  invest 
the  same,  and  to  pay  the  income  to  her  niece  Ellen  Love 

(»)  4  Vet.,  610.  («)  1  Ch.  D.,  284 ;  16  Eng.  R.,  Y13. 

26  Eng.  Rep.  10 
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during  her  life,  and  after  her  decease  upon  trust  for  her 
children  as  therein  mentioned.  And  the  testatrix  devised 
her  residuary  real  estate  to  trustees  on  trust  for  sale,  and 
gave  to  the  same  trustees  the  residue  of  her  personal  estate, 
and  the  proceeds  of  the  sale  of  her  said  real  estate,  upon 
trust  as  to  two-sixteenths  thereof  to  pay  the  same  unto  her 
nephew  Stephen  Love,  and  as  to  two  other  sixteenths  thereof 
upon  such  trusts  for  the  benefit  of  her  niece  Ellen  Love  and 
lier  issue  as  were  therein  declared  of  the  said  sum  of  £1,000 
bequeathed  for  her  benefit. 

Elizabeth  Love  made  a  codicil  dated  the  27th  of  August, 
1872,  as  follows :  "  This  is  a  codicil  to  the  last  will  and  tes- 
tament of  me,  Elizabeth  Love,  of  Filstone,  in  the  parish  of 
Shoreham,  in  the  county  of  Kent,  spinster,  which  will  bears 
date  the  9th  of  February,  1872.  1  do  hereby  revoke  and 
make  void  every  gift,  devise,  appointment,  and  bequest 
made  by  me  in  and  by  my  said  will  to  or  in  favor  of  my 
niece  Ellen  Love  and  my  nephew  Stephen  Love  respectively. 
I  confirm  my  said  will  in  all  other  respects." 

Elizabeth  Love  made  a  second  codicil  dated  the  14th  of 
April,  1873,  as  follows:  "This  is  a  codicil  to  the  last  will 
2o2]  and  testament  *of  me,  Elizabeth  Love,  of  the  parish 
of  Shoreham,  in  the  county  of  Kent,  spinster.  Whereas 
since  the  date  of  my  said  will  I  have  purchased  two  mes- 
suages with  the  outbuildings,  gardens,  and  premises  thereto 
belonging,  situate  and  being  Ifos.  6  and  6  Camden  Villa, 
London  Koad,  in  the  parish  of  Sevenoaks,  in  the  county  of 
Kent.  And  I  have  conti-acted  to  purchase  two  other  mes- 
suages with  the  outbuildings,  gardens,  and  premises  thereto 
belonging,  situate  and  being  Nos.  9  and  10  Granville  Road, 
in  the  said  parish  of  Sevenoaks,  but  the  purchase  whereof 
has  not  yet  been  completed.  Now  I  devise  the  said  four 
messuages  and  premises  respectively,  with  the  appurte- 
nances and  all  other  the  real  estate,  if  any,  which  i  have 
acquired  or  contracted  to  purchase  since  the  date  of  my  said 
will  unto  my  brother  Samuel  Love,  my  brother-in-law  John 
Tribe,  my  nephew  Prank  Green,  and  William  Francis  Hol- 
croft,  the  trustees  and  the  executors  named  in  my  said  will, 
and  to  their  heirs,  to,  upon,  and  for  the  several  uses,  trusts, 
intents,  and  purposes  in  my  said  will  expressed  and  con- 
tained of  and  concerning  my  residuary  real  estate  (other 
than  the  messuage,  cottage,  and  premises  thereby  devised  to 
my  said  brother  Samuel  Love  for  his  life  as  therein  men- 
tioned). And  I  declare  that  the  produce  of  the  sales  of  the 
messuages  and  hereditaments  hereby  devised  as  aforesaid 
shall  fall  into  and  form  part  of  my  residuary  and  personal 
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estate  thereby  bequeathed  and  shall  be  divided  in  the  same 
proportions  and  for  the  benefit  of  the  same  parties  as  in  my 
will  is  expressed  and  declared  of  and  concerning  my  said 
residuary  personal  estate,  and  that  each  share  respectively 
shall  be  subject  to  the  same  trusts,  restrictions,  and  limi- 
tations over  in  all  respects  as  the  original  share  thereby 
bequeathed,  and  as  if  tue  share  hereby  bequeathed  had  act- 
ually formed  part  of  my  said  residuary  personal  estate  dis- 
posed of  by  my  said  will.  In  other  respects  I  confirm  my 
said  will." 

Elizabeth  Love  died  in  September,  1873,  and  this  action 
was  brought  for  the  administration  of  her  estate.  Two  of 
the  questions  argued  on  the  hearing  were,  whether  the  sec- 
ond codicil  revoked  the  first  codicil ;  and  if  not,  whether  the 
messuages  comprised  in  the  second  codicil  would  go  accord- 
ing to  the  terms  of  the  residuary  devise  in  the  will  alone,  in 
which  case  Stephen  Love  and  Ellen  Love  would  take  each 
two-sixteenths,  or  would  go  according  *to  the  will  [233 
and  first  codicil  together,  in  which  case  Stephen  Love  and 
Ellen  Love  would  take  nothing. 

Northy  Q.C.,  and  G^.  E.  CruikshanJc^  for  the  plaintiff: 
The  effect  of  the  second  codicil  is  to  prevent  the  shares  of 
Stephen  Love  and  Ellen  Love  from  lapsing,  and  to  give  the 
property  in  twelfths  and  not  in  sixteenths.  As  to  the  effect 
of  a  second  codicil  on  a  first  codicil :  Crosble  v.  MacDowal  (') ; 
Aaron  v.  Aaron  (") ;  Gordon  v.  Lord  Reay  (*) ;  Burton  v. 
Newberyi^) ;  Pigott  v.  Wilder  {*) ;  Farrer  v.  St,  Catherine'* s 
College  C). 

Cobkson^  Q.C.,  and  Macnaghten^  for  other  parties. 

C.  Browne^  for  the  heir  of  the  testator. 

Kekewichy  Q.C.,  and  Badcock^  for  Ellen  Love :  No  doubt 
the  codicil  may  refer  to  another  codicil,  but  it  must  be  clear. 
The  law  has  been  altered  by  the  Wills  Act,  s.  64. 

Norths  in  reply:  The  second  codicil  is  not  inoperative, 
and  has  the  effect  of  making  the  property  go  in  twelfths. 
Even  if  that  is  not  so,  the  testatrix  may  have  thought  she 
had  good  reason  to  make  the  codicil. 

June  18.  Fky,  J.,  after  stating  the  facts  of  the  case,  con- 
tinued : 

It  appears  from  the  statements  made  by  the  plaintiff, 
which  are  not  disputed  by  the  defendants,  that  the  purchase, 
a  recital  of  which  is  contained  in  the  second  codicil,  had 

(»)  4  Ves.,  610.  (»)  26  Beav.,  90. 

(»)  8  De  G.  A  Sm.,  475.  (•)  Law  Rep.,  16  Eq.,  19;  6  Eng.  R., 

(»)  6  Sim..  274.  616. 

(*)  I  Ch.  D.,  234;  16  Eng.  R.,  713. 
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been  raade  by  the  testatrix  after  the  9th  of  February,  1872, 
the  date  of  her  original  will,  but  before  the  27th  of  August, 
1872,  the  date  of  her  first  codicil.  This  being  so,  it  appears 
to  me  that  the  second  codicil  must  be  read  as  if  the  last  will 
and  testament  there  referred  to  had  been  described  by  its 
234]  proper  date,  and  as  if  the  testatrix  had  ^declared 
that  the  second  codicil  was  a  codicil  to  her  last  will  and  tes- 
tament of  the  9th  of  February,  1872. 

Upon  this  state  of  facts  two  questions  have  been  raised  be- 
fore me.  First,  did  the  second  codicil  revoke  the  first  codi- 
cil, and  revive  the  original  will  in  all  its  dispositions,  and 
consequently  restore  Ellen  Love  and  Stephen  Love  to  the 
position  of  legatees  under  that  will  ?  Secondly,  if  this  were 
not  the  case,  was  the  real  estate  specifically  mentioned  in 
the  second  codicil  devised  upon  the  terms  of  the  original 
will  unaffected  by  the  second  codicil  ? 

Both  these  questions  must  be  determined  by  the  answer  to 
a  third  question,  which  is  this :  Assuming  a  testator  to  have 
raade  a  will,  to  have  made  a  first  codicil  modifying  that  will, 
to  have  made  a  second  codicil  describing  his  will  by  the  dace 
which  the  original  instrument  bore,  and  confirming  that  will, 
but  observing  an  absolute  silence  with  regard  to  the  first 
codicil,  what  is  the  effect  of  the  second  codicil  ?  Does  it  re- 
vive the  first  will  as  it  originally  stood,  or  does  it  confirm 
the  original  will  as  modified  by  tne  first  codicil  1 

The  general  principle  I  take  to  be  clear.  On  the  one  hand, 
where  a  testator  in  a  codicil  uses  the  word  '*will"  ab- 
stractedly from  the  context,  it  will  refer  to  all  antecedent 
testamentary  dispositions  which  together  make  the  will  of 
the  testator,  and  consequently  where  the  testator  by  a  codicil 
confirms  in  general  terms  his  will  or  his  last  will  and  testa- 
ment, the  will,  together  with  all  codicils,  is  taken  to  have 
been  confirmed.  ''The  will  of  a  man,"  said  Lord  Penzance 
in  Lemage  v.  Goodba7i{'),  *'is  the  aggregate  of  his  testa- 
mentary intentions  so  far  as  they  are  manifested  in  writing, 
duly  executed  according  to  the  statute."  On  the  other 
hand,  it  is  equally  clear  that  the  testator  may  by  apt  words 
express  his  intention  to  revoke  any  codicil  already  made, 
and  to  set  up  the  original  will  unaffected  by  any  codicil. 
The  question,  therefore,  which  I  have  to  consider  is  whether 
the  reference  to  the  date  of  the  original  will  is  an  indication 
of  the. intention  to  deprive  all  instruments  other  than  the 
original  will  itself  of  any  force — in  fact,  whether  such  a 
reference  to  a  will  effects  a  revocation  of  the  antecedent  cod- 
icils.    To  this  inquiry  a  series  of  cases  appears  to  afford  a 

(>)  Law  Rep.,  1  P.  <b  M.,  67. 
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clear  negative  answer.  The  first  to  which  I  desire  to  refer 
*is  the  case  of  Croshie  v.  MacDowal  (').  There  the  [235 
testator  made  a  will  and  five  codicils,  and  a  question  arose 
as  to  the  effect  of  the  fifth  codicil  upon  the  fourth  codicil, 
by  which  certain  annuities  had  been  given.  The  fifth  codi- 
cil recited  the  making  of  the  will  and  the  date  which  it  bore, 
substituted  one  executor  in  the  place  of  another,  was  silent 
as  to  all  antecedent  codicils,  and  concluded  by  confirming 
the  testator's  said  will  in  all  other  respects.  The  then  Mas- 
ter of  the  Rolls  held  that  the  fourth  codicil  was  not  revoked 
by  the  fifth.  This  decision  rested  upon  two  propositions. 
The  first,  that  if  a  man  ratifies  and  confirms  his  last  will  he 
ratifies  and  confirms  it  with  every  codicil  that  has  been  added 
to  it.  The  second,  that  the  ratification  of  a  will  described 
by  its  date  is  a  ratification  of  the  will  as  modified  by  the 
codicils,  and  therefore  does  not  revoke  the  codicils  which 
were  made  between  the  date  of  the  will  and  the  confirming 
codicil.  In  the  case  of  Smith  v.  Cunningham  (•)  a  similar 
question  arose.  There  the  testator  made  first  a  will,  then 
five  codicils  in  succession,  then  a  sixth  codicil,  by  which  he 
confirmed  and  republished  his  will  and  two  codicils  describ- 
ing the  will,  and  two  codicils  by  the  dates  which  they  re- 
spectively bore,  and  it  was  held  that  the  sixth  codicil  did 
not  effect  a  revocation  of  the  three  unmentioned  codicils. 
The  court  held,  in  the  fir^st  place,  that  the  intention  to  re- 
voke must  be  clear  and  unequivocal ;  in  the  second  place, 
that  no  clear  inference  in  favor  of  the  revocation  arose  from 
the  language  of  the  sixth  codicil ;  and,  thirdly,  that,  look- 
ing at  all  the  circumstances  to  ascertain  the  intention  of  the 
testator  as  to  what  instruments  should  operate  as  and  com- 
pose his  last  will,  as  the  Court  of  Probate  was  in  the  habit 
of  doing  {Oreenough  v.  Martin {*)\  there  was  no  intention 
to  revoke.  In  In  the  Goods  of  De  la  Saussaye  (*),  a  case 
which  came  before  Sir  James  Hannen  in  the  year  1873,  a 
similar  point  arose.  The  testator  there  first  made  a  will,  he 
then  made  three  codicils  in  Spain,  he  then  made  a  codicil  in 
England  by  which  he  revoked  certain  dispositions  contained 
in  his  will,  which  he  described  as  executed  in  London  on 
the  12th  of  March,  1869,  and  concluded  by  confirming  the 
dispositions  contained  in  his  will  of  the  12th  of  March,  1869, 
in  whatever  did  not  clash  or  interfere  *with  the  con-  [236 
tents  of  that  codicil.  •  The  question  arose  whether  the  ex- 
press reference  to  the  will  of  the  12th  of  March,  1869,  im- 

(>)  4  Ves.,  610.  (»)  2  Add.,  289. 

O  1  Add.,  448.  (*)  Law  Rep.,  8  P.  &  M.,  42. 
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plied  an  intention  on  the  part  of  the  testator  to  revoke  his 
Spanish  codicils.  The  court  held  that  it  did  not,  on  the 
ground  that  those  codicils  were  to  be  deemed  parts  of  the 
will,  and  were  themselves  confirmed  by  the  ratification  of 
the  will  of  which  they  were  modifications. 

In  each  of  the  cases  which  I  have  hitherto  considered,  as 
well  as  in  the  case  before  me,  the  earlier  codicil  in  question 
bad  a  force  of  its  own.  It  must  prevail  unless  it  be  revoked 
by  the  subsequent  codicil.  But  there  is  a  class  of  cases 
closely  akin  to  those  I  have  been  considering,  but  different 
in  this  respect,  that  in  them  the  earlier  codicil  has  no  proper 
vigor  of  its  own,  but  derives  its  force,  if  at  all,  from  the 
later  codicil.  The  cases  of  the  latter  class  are  not  uniform. 
First  in  point  of  date  comes  Oordon  v.  Lord  Reay{^) ;  there 
the  testator  made  a  charge  on  real  estate  by  an  unattested 
codicil,  and  by  a  subsequent  codicil  referred  to  his  will  by 
its  date,  and  confirmed  his  will ;  and  the  Vice-Chancellor 
of  England  held  that  the  first  codicil  was  a  part  of  the  will, 
that  the  second  codicil  was  a  republication  of  the  will,  and 
consequently  of  the  first  codicil  which  was  a  part  of  it.  In 
the  case  of  Aaron  v.  Aaron  (*),  the  testator  duly  made  a 
will ;  he  then  made  a  codicil  not  duly  attested  varying  the 
dispositions  of  his  will ;  he  then  duly  made  a  second  codicil 
by  which  he  recited  that  he  had  duly  made  and  executed  a 
will  and  codicil,  describing  them  by  their  respective  dates, 
and  then,  after  certain  modifipations  in  his  will,  ratified  and 
confirmed  his  "said  will"  in  all  other  particulars  thereof, 
saying  nothing  as  to  the  ratification  of  his  first  codicil.  The 
court  held  that  the  intention  of  the  second  codicil,  as  col- 
lected from  the  whole  of  it,  was  to  confirm  the  first  codicil  so 
as  to  give  effect  to  it  as  if  it  had  been  duly  attested  by  three 
witnesses.  The  recital  of  the  first  codicil  as  having  been 
duly  executed  was  a  strong  circumstance  in  this  decision. 

So  far  the  current  of  authority  seems  to  run  smoothly. 
But  in  the  recent  case  of  Burton  v.  Newbery  (*),  the  present 
Master  of  the  Rolls  took  a  different  view.  There  the  testa- 
237]  tor  made  a  *will  before  the  Wills  Act,  under  which 
A.  and  B.  took  shares  of  the  proceeds  of  his  real  estates. 
By  a  codicil  made  after  the  Wills  Act,  he  devised  subse- 
quently acquired  realty  on  the  trusts  of  his  will.  This 
codicil  was  attested  by  A.  and  B.,  who  consequently  were 
incapable  of  taking  their  shares  under  the  codicil.  By  a 
second  codicil,  described  as  a  codicil  to  his  will  dated  the 
1st  of  April,  1839,  he  gave  a  pecuniary  legacy,  and  said 

(»)  6  Sim.,  274.  («)  3  De  G.  A  Sm.,  476. 

(«)  1  Ch.  D.,  284;  15  Eng.  Rep.,  713. 
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nothing  as  to  his  first  codicil.  In  this  state  of  facts  the 
Master  of  the  Rolls  held  that  the  second  codicil  did  not  op- 
erate as  a  republication  of  the  first.  The  only  reference,  he 
said,  was  to  a  will  bearing  date  a  certain  day,  that  is,  as  I 
understand  it,  to  a  described  instrument  which  excludes 
instruments  of  subsequent  dates.  It  appears  to  me  that  the 
Master  of  the  Rolls  intended  by  this  judgment  to  decide 
only  that  where  recourse  is  had  to  a  subsequent  codicil  to 
give  vigor  to  an  earlier  one,  a  mere  reference  to  the  will  by 
its  date  will  not  operate  upon  the  earlier  and  inoperative 
codicil  so  as  to  set  it  up,  and  that  he  did  not  intend  (as  has 
been  argued  before  me)  to  lay  down  that  the  confirmation 
of  a  will  referred  to  by  its  date  would  revoke  a  pre-existing 
and  valid  codicil.  Accordingly,  I  find  him  dissenting  from 
the  case  of  Oordon  v.  L(yrd  Reay  ('),  but  referring  without 
disapproval  to  the  earlier  case  of  Orosbie  v.  MacDowal  (•). 

The  two  classes  of  cases  differ  essentially.  In  the  one 
the  earlier  codicil  has  a  proper  force  of  its  own  ;  in  the  other 
the  earlier  codicil  must  be  left  to  itself  fail.  In  the  one 
class  the  question  is,  does  the  later  codicil  revoke  the 
earlier  and  operative  one ;  in  the  other  class  you  inquiry, 
does  the  later  codicil  set  up  the  earlier  and  inoperative  one? 
To  the  one  class  of  cases  the  principle  applies  that  a  clear 
disposition  is  not  to  be  revoked  except  by  clear  words ;  to 
the  other  class  this  principle  has  no  application:  Doe  v. 
Hicks  (•) ;  Farrer  v.  ^,  Catherine's  College  (*). 

I  conclude,  therefore,  that  the  decision  of  the  Master  of 
the  Rolls  in  Burton  v.  Newbery  (*)  does  not  touch  the  case 
before  me,  and  was  not  intended  to  touch  the  class  of  cases 
to  which  it  belongs. 

The  case  of  Crosbie  v.  MacDowal  and  the  cases  which 
have  followed  *it  appear  to  me  to  be  right  in  princi-  [238 
pie.  The  character  of  a  codicil  is  very  peculiar.  Its  nature 
IS  not  substantive  but  adjective.  It  is,  as  Mr.  Justice  Black- 
stone  describes  it(*),  "a  supplement  to  a  will,  or  an  addi- 
tion made  by  th(?  testator,  and  annexed  to  and  to  be  taken 
as  part  of  a  testament."  A  reference  to  the  will  therefore 
in  itself  carries  with  it  a  reference  to  that  which  is  merely  a 
supplement  to  or  annexed  to.  the  will  itself;  and  the  mere 
fact  that  the  testator  describes  the  will  by  a  reference  to  its 
original  date,  does  not  seem  to  me  sufficient  to  exclude  the 
inference  that  the  will  referred  to  is  the  will  as  modified  by 
the  codicils. 

(>)  6  Sim.,  274.  (*)  Law  R..  16  Eq.,  19;  6  Eng.  R.,  616. 

(*)  4  Ves.,  610.  (»)  1  Ch.  D.,  234;  16  En^.  R.,  718. 
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This  peculiar  character  of  codicils  is  well  illustrated  by 
two  cases  in  the  ecclesiastical  courts.  In  the  case  of  Wade 
V.  Nazeri^Y  the  testator  executed  first  a  will  and  then  a 
codicil  and  then  re-executed  his  will,  and  it  was  held  that 
the  re-executed  will  took  effect  subject  to  the  codicil,  on  the 
ground  that  it  was  a  part  of  the  will  which  was  so  re-exe- 
cuted. In  the  case  of  Upfill  v.  Marshall  {^\  the  testator 
made  a  will,  then  a  codicil,  altering  certain  of  its  disposi- 
tions, and  then  republished  his  will.  It  was  held  that  the 
codicil  was  not  revoked  by  the  republication  of  the  original 
will,  and  that  for  the  same  reason  the  codicil  was  a  part  of 
the  republished  will. 

One  other  argument  remains  for  consideration.  Accord- 
ing to  the  construction  which  I  place  upon  the  second  codi- 
cil, the  property  expressed  to  be  devised  by  it  passed  in 
sixteen  shares  in  accordance  with  the  will  of  the  testator. 
I  cannot  yield  to  the  argument  pressed  upon  me  that  even 
if  the  first  codicil  was  not  revoked,  the  second  codicil  passed 
the  after- acquired  property  on  the  trusts  of  the  original  will. 
If  I  am  right  in  thus  nolding,  the  codicil  operated  nothing 
unless  it  be  held  to  have  restored  the  original  will  by  revok- 
ing the  first  codicil,  in  which  case  it  would  have  had  the 
very  material  operation  of  restoring  Ellen  Love  and  Stephen 
Love  to  their  position  of  legatees.  The  codicil  ought,  it 
may  be  suggested,  to  be  construed  so  as  to  have  some  efl'ect, 
ana  there  being  no  other  effect  for  it,  it  ought  to  be  so  con- 
strued as  to  revoke  the  first  codicil,  and  thereby  admit 
Ellen  Love  and  Stephen  Love  to  the  benefit  of  the  original 
239J  dispositions  intended  for  them.  *Thi8  argument 
ought  not,  I  think,  to  prevail,  because  it  appears  to  me  to 
be  at  variance  with  the  expressed  intentions  of  the  testatrix. 
She  recites  in  the  codicil  the  circumstance  which  induced 
her  to  execute  it,  namely,  the  purchase  of  property  since 
the  date  of  her  will,  and  the  contract  for  purchase  of  other 
properties.  She  appears  to  have  thought  that  this  rendered 
It  desirable  to  execute  a  codicil  to  her  will,  but  it  is  impos- 
sible to  suppose  that  if  the  real  object  had  been  to  restore 
Ellen  Love  and  Stephen  Love  to  their  original  position  as 
legatees,  such  an  intention  would  not  have  been  hinted  at 
in  the  recitals  which  are  introduced  into  the  second  codicil 
for  the  very  purpose  of  explaining  its  object ;  I  notice  the 
argument,  therefore,  only  for  the  purpose  of  rejecting  it. 
The  result  is,  that  in  my  judgment  the  second  codicil  was 
absolutely  inoperative.  The  will  and  first  codicil  must  take 
effect  with  regard  to  the  whole  of  the  real  estate  of  which 

(')  1  Rob.  Ecc,  627.  (*)  3  Curt,  636. 
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the  testatrix  died  possessed,  whether  acquired  before  or 
after  the  date  of  her  original  will. 

Solicitors :    Crowder^    Anstie   &   Vizard;   Makinscni   & 
Carpenter;  Monckton^  Long  &  Co. 


[9  Chancery  Division,  239.] 
Fry,  J.,  June  24,  1878. 

Kirkwood  v.  Webster. 

[1876     K.     16.] 

Co*t9 — Taxaiion — Party  and  Party — Co^U  of  three   Counsel — Copies   of  Shorthand 

W)'iiers  Notes  of  Evidence. 

In  a  case  of  considerable  complication,  in  which  charges  of  fraud  were  made 
against  the  defendant,  indigent  having  been  given  for  nim  with  costs,  he  was 
allowed  the  costs  of  employing  three  counsel,  though  the  Taxing  Master  bad  only 
allowed  the  costs  of  two. 

The  rule  laid  down  by  Turner,  L  J.,  in  Pearce  v.  Lindsay  (}\  explained. 

The  costs  of  making  for  the  use  of  counsel  copies  of  a  shorthand  writer's  notes  of 
evidence  taken  at  the  trial  will  not  be  allowed  as  between  party  and  party,  unless  a 
s|Nscial  direction  to  that  effect  is  given  by  the  judge  at  the  trial 

(')  1  D.  F.  4  J.,  678. 


[9  Chancery  Division,  260.] 
C.A.,  June  19,  1878. 

*BOYNTON   V.    BOYNTON.  [250 

[1871     B.     176.] 
Costa — Tjegal  Personal  Representative — Revivor. 

A  plaintiff  died  after  bavins  obtained  a  decree  with  costs,  and  having  appointed 
one  of  the  defendants,  who  had  a  concurrent  interest  with  her,  her  executor.  Two 
others  of  the  defendants  s<>rved  notice  of  appeal.  The  executor  after  this  obtained 
the  common  order  of  revivor.  The  appeal  afterwards  cams  on  to  be  heard,  and  the 
bill  was  dismissed  with  costs  as  against  the  appellants  : 

Hddy  that  the  executor  had  adopted  the  suit  for  all  purposes,  and  that  the  costs 
were  payable  by  him  personally,  and  not  merely  out  of  the  estate  of  the  original 
plaintiff. 

This  was  a  suit  by  Lady  Boynton  to  have  it  declared  that 
a  settlement  of  the  30th  of  March,  1871,  executed  by  her 
was  obtained  by  undue  influence,  to  have  the  indenture  de- 
livered up  to  be  cancelled,  and  to  have  the  costs  of  the  suit 
paid  by  the  defendant,  G.  H.  L.  Boynton.  Notice  of  mo- 
tion for  decree  was  given  on  the  11th  of  June,  1872,  and  on 
the  13th  of  November,  1876,  Vice  Chancellor  Hall  made  a 
decree  declaring  that  the  plaintiffs  execution  of  the  settle- 
ment was  obtained  by  undue  influence,  and  that  the  settle- 
ment was  void,  and  ordering  it  to  be  delivered  up  to  be 
cancelled.  The  defendant,  G.  H.  L.  Boynton,  was  ordered 
to  pay  the  plaintiff  her  costs  of  the  suit. 
26  Eng.  Rep.  .  11 
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On  the  26th  of  June,  1877,  the  plaintiff  died,  having  ap- 

1)ointed  Charles  Boynton,  one  of  tlie  defendants  to  the  suit, 
ler  executor,  and  he  proved  the  will  on  the  14th  of  Septem- 
ber, 1877.  He  had  been  a  party  to  the  suit  as  having  a  con- 
current interest  with  the  plaintiff  in  having  the  settlement 
of  the  30th  of  March,  1871,  set  aside. 

On  the  6th  of  November,  1877,  two  of  the  defendants 
served  on  Charles  Boynton  and  the  other  defendants  notice 
of  appeal  from  the  decree. 

On  the  19th  of  November,  1877,  Charles  Boyntofl,  as  ex- 
ecutor of  the  plaintiff,  obtained  the  common  order  that  he 
might  be  at  liberty  to  carry  on  and  prosecute  the  suit 
251]  against  the  other  *defendants  in  like  manner  as  the 
plaintiff  might  have  done  if  she  had  not  died. 

On  the  16th  of  April,  1878,  the  Court  of  Appeal  decided 
that  the  settlement  in  dispute  was  valid,  and  that  the  bill 
ought  to  have  been  dismissed  with  costs  as  against  the  de- 
fendants who  opposed  the  decree. 

The  case  now  came  before  the  Court  of  Appeal  on  an  ap- 
plication to  vary  the  minutes  of  the  order  of  that  court,  the 
question  being  whether  it  ought  to  be  so  worded  as  to  make 
the  costs  payable  by  Charles  Boynton  out  of  the  assets  of 
Lady  Boynton  only,  or  to  make  them  payable  by  him  per- 
sonally, leaving  him  to  recoup  himself  out  of  her  estate, 
if  any. 

W,  Pearson^  Q.C.,  and  JSoerilt,  for  Charles  Boynton : 
The  costs  ought  not  to  be  payable  by  the  executor  person- 
ally. The  decree  ought  to  have  the  same  operation  as  if  it 
had  been  made  in  Lady  Boynton' s  lifetime,  dismissing  her 
bill  with  costs,  in  which  case  the  costs  would  only  have  been 
payable  out  of  her  estate.  If  there  had  been  a  revivor  be- 
fore judgment  in  the  court  below,  we  should  not  dispute 
the  liability  of  the  executor  to  pay  costs  personally. 

Dickinson^  Q.C.,  and  Maclean^  contra:  Charles  Bovn- 
ton  has  adopted  the  suit,  and  must  be  liable  to  costs  as  if  he 
had  instituted  it :  Daniell's  Chancery  Practice  (') ;  Horlock 
V.  Priestley  {^\ 

W.  Pearson^  in  reply. 

James,  L.J.:  I  am  of  opinion  that  the  order  ought  to 
give  costs  against  Charles  Boynton  personally,  and  that 
it  is  impossible  to  distinguish  this  case  from  Horlock  v. 
Priestley.  It  seems  to  me  that  the  general  principle  is  this, 
that  if  a  party  to  a  litigation  dies  at  any  sta^e  of  it,  his 
legal  personal  representative  must  then  consider  whether 
he  will  or  will  not  adopt  the  litigation.     It  does  not  signify 

(')  Pages  1244,  1284.  («)  8  Sim.,  621, 
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in  what  stage  the  litigation  is — whether  the  death  takes 
phice  before  *the  original  hearing  or  before  the  [252 
reliearing  in  the  Court  of  Appeal ;  it  is  for  him  to  say 
whether  he  will  or  will  not  further  prosecute  the  matter.  If 
he  elects  to  go  on,  it  is  impossible  to  dmw  a  distinction  as 
to  the  stage  at  which  the  suit  has  arrived  when  he  elects  so 
to  continue  it;  if  he  elects  to  continue  it,  he  must  pay  the 
costs  like  any  other  litigant,  without  prejudice  tb  any  right 
which  he  may  have  to  get  his  costs  out  of  the  estate  which 
he  represents.  It  is  impossible  not  to  see  that  the  order 
which  Charles  Boynton  obtained  to  continue  the  suit  was 
not  wanted  for  the  purposes  of  the  appeal,  but  was  wanted 
and  was  obtained  by  him  for  the  purpose  of  enforcing  for 
liis  own  benefit  that  part  of  the  decree  which  remained  to  be 
completed,  that  is  to  say,  the  part  relating  to  those  costs  to 
which,  as  the  decree  originally  stood,  he  was  entitled.  He 
adopted  the  suit,  in  my  opinion,  as  completely  as  a  legal 
personal  representative  could  do.  He  has  adopted  with  it 
all  the  consequences,  and  must  pay  the  costs. 
Brett  and  Cotion,  L.JJ.,  concurred. 

Solicitors :  Johnson^  Upton  <fe  Co.  ;  Sharp  <&  UlUthorne. 

See  3  Eng.  Rep. ,  748  note  ;  12  Eng.  An  inBtrument  in  writing,  made  pay- 
Rep.,  666  note;  N.  Y.  Code  of  Civil  able  "  to  the  estate  of  M.  L.,  deceased," 
Procedure,  §  3246.  and  not  to  any  person  or  persons  by 

Where  executors  or  administrators  name,  is  clearly  not  a  promissory  note 

are  substituted  for  a  deceased  defend-  under  the  statute.    Whatever  it  may  be 

ant  in  a  pending  action,  they  are  not  considered,  it  is  not  a  promise  to  pay 

entitled  to  presentation  of  the  demand,  the  testator,  for  he  is  described  as  de- 

under  the  provisions  of  2  R.  S.,  8S-90,  ceased.     It  can  only  be  recovered  upon 

relating  to  referring  claims  against  es-  as  a  promise  to  pay  some  other  person 

tates  of  deceased  persons  ;  and  section  or  persons. 

41   of  that  statute  does  not  prevent  If  it  be  regarded  as  a  promise  to  pay 

])1aintiff  from  recovering  costs  against  the   executors  of    the  deceased,   then 

them  if  he  continues  the  action  and  re-  there  is  no  necessity  for  their  suing  in 

covers  judgment. .   Special  application  a  representative  capacity;   and  doing 

to  the  court  for  leave  to  enter  judgment  so,  unnecessarily,  they  are,  if  defeated, 

in  such  case  is  not  necessary  :  Tindall  liable  to   pay  costs,  without  a  special 

V.Jones,   11   Abb.   Pr.,  258,   19  How.  motion  or  order  for  that  purpose;  and 

Pr.,   469;    Merritt  o.    Thompson,    27  the  defendant  may  enter  up  judgment 

N.  Y.,  225 ;  Benedict «.  Cotfe,  12  N.  Y.  against  them  for  the  costs,  as  of  course  : 

Leg.  Obs.,  262,  3  Duer,  669;    Mitchell  Lyon  'o.  Marshall,  11  Barb.,  242  ;  Bost- 

€.  Mount,  17  Abb.  Pr.,  213  ;  Lenieuv.  wick  v.  Brown,  15  Hun,  308. 

Wood,  16  How.  Pr.,  285;  Fort  «.  Good-  In  an  action  by  an  executor  to  recover 

ing.  9  Barb.,  388  ;  Hamilton  v.  Homer,  the  possession  of  personal  property  be- 

46  Miss.,  378.                         i  longing  to  the  testator,  where  the  al- 

The  case  of  McCann  v.  Bradley,  15  leged  cause  of  action  arose  when  the 

How.  Pr.,  79,  is  clearly  not  sound  law.  defendant  refused  to  give  the  property 

Executors  or  administrators  should  on  the  demand  of  the  plaintiff  ;   held 

sue  in  their  representative   character  that  such  a  case  is  not  necessarily  pros- 

only^  where  the  testator  or  intestate  had  ecuted   by   the   plaintiff  in  his  repre- 

a  complete  cause  of  action  in  h%$  lifetime:  sentative  character.     On  the  contrary. 

Woodruff  V.  Cook,  14  How.  Pr.,  481.  executors  and  administrators  should  sue 
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in  their  own  right  in  such  case  :  Wood-  enter  judgment  for  costs  against  the 

ruff  t).  Cook,  14  How.  Pr.,  481.  plaintiff  perftonally,  unless  the  court 

Executors  must  sue  in  their  repre-  directs  the  same  to  be  paid  by  the  plain- 

sentative  character,  to  exonerate  them  tiff  personally,  "  for  mismanagment  or 

from  the  payment  of  costs,  where  de-  bad  faith  in  such  action "  :  Woodruff 

fendant    obtains  judgment  for  costs,  o.  Cook,  14  How.  Pr.,  481. 

Merely  describing  themselves  as  exec-  There  must   be  a  direction   of  the 

utors  at  the  commencement,  and   the  court  to  authorize  a  defendant  to  enter 

declaration   throughout  showing  that  judgment  for  costs  against  an  executor 

the  cause  of  action  accrued  to  them-  or  administrator  p^r«0/2^^,  in  an  action 

selves  and  not  to  the  testator,  is  not  not  necessarily  prosecuted  in  the  right 

sufficient:  Inthematterof  the  Justices,  of  his  testator  or  intestate  (12  How., 

etc.,  1  How.  Pr.,  200.  Ha5):  Woodruff  t.  Cook,  14  How.  Pr., 

In  an  action  against  executors  and  481. 
administrators,  to  recover  for  services  Where  a  verdict  is  had  at  the  circuit, 
rendered  to  them  as  such,  the  plaintiff,  and  the  court  directs  the  exceptions  to 
on  recovering  judgment,  is  entitled  to  be  heard  in  the  first  instance  at  general 
costs  against  the  defendants,  and  may  tenn,  if  the  general  term  direct  judg- 
enter  judgment  against  them  without  ment  for  the  plaintiff,  he  is  entitled  to 
special  application  to  the  court  for  the  costs  of  the  general  term,  as  well  as 
allowance  of  costs.  They  are  only  ex-  costs  for  previous  proceedings  in  the 
empted  from  costs  when  sued  upon  de-  cause,  even  though  the  verdict  be  re- 
mands which  existed  against  the  dece-  duced.  It  makes  no  difference  that  the 
dent  in  his  lifetime,  and  not  upon  any  defendant  is  sued  as  executor:  Duff  v. 
claim  created  since  his  decease  by  or  Wardell,  10  Abb.  (N.SA  84. 
under  the  supervision  of  the  executors:  Where  an  attorney  nas,  under  the 
Smith  V.  Patten,  9  Abb.  (N.S.),  205.  employment  of  an  executor,  rendered 

No  costs  are  allowed  against  a  plain-  professional  service  for  the  estate  rep- 
tiff  administrator  personally,  in  an  ac-  resented  by  such  executor,  and  after- 
tion  of  trover,  when  the  alleged  conver-  wards  the  will  has  been  set  aside  and 
sion  was  in  the  testator's  lifetime,  but  another  person  has  been  appointed  to 
it  is  otherwise  when  the  conversion  is  represent  the  estate  as  administrator, 
subsequent  to  the  testator's  decease,  and  he  will  be  liable  to  pay  for  such  ser- 
the  action  might  have  been  maintained  vice  out  of  the  estate  :  Nave  v.  Salmon, 
in  the  plaintiff's  own  right:  Fox  v.  Fox,  51  Ind.,  159. 
5  Hun,  53.  A  widow  and  children  were  entitled 

Under  §  317  of  the  Code  (which  re-  under  a  will  to  support  out  of  the  tes- 
peals  §  17,  tit.  1,  ch.  10,  part  3,  2  R.  S.  tator's  property,  and  goods  were  sup- 
It  1 5,  on  the  same  subject),  if  an  executor  plied  for  this  purpose  to  the  executors: 
or  administrator  fails  in  an  aption  pros-  Held  that  the  creditor  who  advanced 
ecuted  by  him  in  his  representative  the  goods  had  no  charge  against  the 
capacity,  the  defendant  recovers  costs  estate,  but  must  proceed  against  the 
as  matter  of  course,  to  be  collected  out  executors  personally  :  Campbell  v.  Bell, 
of  the  estate  represented,  but  he  cannot  16  Grant's  (U.C.)  Chy.,  115. 


[9  Chancery  Division,  262.] 
C.A.,  June  20,  1778. 

Ex  parte  Dressler.      In  re  Solomon. 

Leasehold  Property  of  Bankrupt — Omission  of  Trtdstee  to  disclaim — Possession  taken 
hv  Trustee — Personal  Liability  of  Trustee  for  Rent — JuriitcUction  of  Court  of  Bank- 
rtiptcy— Bankruptcy  Act,  1869  (32  <fc  38  Vict.  c.  71),  ss.  20.  23,  24,  85,  72. 

A  trustee  in  bankruptcy  who  t^ikes  actual  possession  of  leasehold  property  of  the 
bankrupt,  and  does  not,  when  culled  upon  by  the  landlord  so  to  do,  disclaim  the 
lease  in  the  way  provided  by  sect.  28  of  the  Bankruptcy  Act,  1869,  is  personally 
liable  for  the  rent  which  accrues  due  after  he  takes  possession. 

Sect.  85  of  the  act  only  e:ives  the  landlord  a  right  of  proof  for  the  proportionate 
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— —  ■ 

part  of  the  rent  up  to  the  date  of  the  adjadication,  but  does  not  relieve  the  trustee 
from  hia  personal  liabilitv. 

iiemble,  the  court  could  not  have  decided  this  question  in  the  absence  of  the  sub- 
mission of  the  parties. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  acting  as  Chief  Judge  in  Bankruptcy. 

*Joseph  Solomon,  a  dealer  in  works  of  art,  occu-  [253 
pied  a  shop,  No.  47  South  Aadley  Street,  as  tenant  to  J.  A. 
Dressier,  at  a  yearly  rent  of  £130,  payable  quarterly.  On  the 
loth  of  February,  1878,  Solomon  filed  a  liquidation  petition. 
The  first  meeting  of  the  creditors  was  held  on  the  6th  of 
March,  when  a  liquidation  by  arrangement  was  resolved 
upon,  and  D.  E.  Solomon  and  W.  L.  Clifton  Browne  were 
appointed  trustees.  At  this  time  the  quarter's  rent  due  at 
Christmas,  1877,  had  not  been  paid.  The  trustees  took 
actual  possession  of  the  shop,  and  the  debtor's  effects  in  it. 
Dressier  put  in  a  distress  for  the  Christmas  rent,  and  the 
trustees  thereupon  paid  it  to  him.  Before  the  25th  of  March 
all  the  debtor's  effects  were  removed  from  the  shop,  they 
having  been  sold  by  the  trustees  on  the  21st  of  March. 
Dressier  was  therefore  unable  to  distrain  for  the  q^uarter's 
rent  due  the  25th  of  March.  On  the  11th  of  April  his  solici- 
tor wrote  to  the  trustees'  solicitor,  "Do  your  clients,  the 
trustees,  intend  to  keep  possession  of  the  premises  in  South 
Audley  Street?  Mv  client  will  certainly  look  to  them  for 
the  rent,  and  I  shall  be  glad  if  you  will  let  me  have  a  check 
for  the  rent  due  25th  oi  March  last  as  promised."  On  the 
13th  of  April  the  key  of  the  shop  was  sent  to  Dressier,  and 
was  accepted  by  him,  but  the  rent  was  not  paid.  On  the 
14th  of  April  the  trustees'  solicitor  wrote  to  Dressier' s  soli- 
citor, saying  that  Dressier  must  prove  for  the  rent  due  at 
Lady  Day,  and  rank  with  the  other  creditors.  The  trustees 
executed  no  written  disclaimer  of  the  lease.  Further  cor- 
respondence took  place,  but  the  rent  was  not  paid,  and  on 
the  22d  of  August,  1877,  Dressier  commenced  an  action  in 
the  Exchequer  Division  against  the  trustees  for  the  Lady 
Day  rent.  On  the  11th  of  December,  1877,  the  trustees  ap- 
plied to  the  Court  of  Bankruptcy  for  an  order  restraining 
further  proceedings  in  the  action.  Upon  the  hearing  of  this 
application  by  Mr.  Registrar  Pepys,  acting  as  Chiei  Judge, 
Dressier' 8  counsel  stated  that  he  was  willing  that  the  ques- 
tion in  the  action  should  be  determined  by  the  Court  of 
Bankruptcy,  and  "Dressier  by  his  counsel,  consenting  that 
an  injunction  shall  be  granted  restraining  the  continuance 
of  the  action,  and  the  trustees  submitting  to  the  jurisdiction 
of  the  court  in  respect  of  the  matters  in  difference  between 


86  CHANCERT  DIVISION.  [Vol.  IX. 

1878  Ex  parte  Dressier.      In  re  Solomon.  C.A. 

'  them  and  Dressier,"  it  was  by  consent  ordered  that  all 
254]  further  proceedings  in  the  action  should  be  ^stayed, 
and  that  tlie  costs  of  all  parties  of  the  action  and  of  the  ap- 
plication should  be  reserved  to  be  dealt  with  thereafter  by 
the  court,  and  all  parties  were  to  be  at  liberty  to  appl}'  to 
the  court  as  they  might  be  advised.  After  this  Dressier  ap- 
plied to  the  court  for  an  order  that  the  trustees  should  per- 
sonally, but  with  liberty  afterwards  to  recover  the  same  out 
of  the  estate,  pay  him  the  sum  of  £32  10^.,  the  quarter's 
rent  of  the  shop  due  at  Lady  Day,  1877,  and  the  costs  of 
the  action  and  of  the  applications  to  the  Court  of  Bank- 
ruptcy. On  the  2d  of  April,  Mr.  Registrar  Pepys,  acting 
as  Chief  Judge,  refused  this  application,  and  ordered  Dress- 
ier to  pay  the  costs  of  it,  as  well  as  the  costs  reserved  by 
the  order  of  the  11th  of  December.  Dressier  appealed.  The 
appeal  was  heard  on  the  20th  of  June,  1878. 

MOxburgh^  Q.C.,  and  E.  C,  Willis,  for  the  appellant: 
The  trustees  are  personally  liable  for  the  quarter's  rent. 
,The  Court  of  Bankruptcy  has  jurisdiction  to  decide  the 
question  :  Bankruptcy  Act,  1869,  ss.  20,  72.  At  any  rate,  if 
tnere  is  any  diflBcuIty  as  to  jurisdiction,  it  is  removed  by  the 
submission  of  the  parties. 

James,  L.J.:  The  personal  liability  of  the  trustees  is  not 
a  matter  relating  to  the  administration  of  the  debtor's  estate. 
Do  the  trustees  wish  the  action  to  proceed? 

Patchett,  Q.C.,  and  Tatlock,  for  the  trustees :  We  desire 
to  have  the  question  decided  by  this  court.  The  trustees 
remained  in  possession  only  for  the  purpose  of  realizing  the 
debtor's  assets.  They  are  not  personally  liable  for  the  rent ; 
the  landlord's  only  remedy  is  against  the  estate  of  the 
debtor:  Bankruptcy  Act,  1869,  ss.  23,  24,  31;  Ex  parte 
Llynvi  Coal  and  Iron  Oo7npaay{')\  Ex  parte  Davis  {*). 
The  acceptance  of  the  key  by  the  landlord  operated  as  a 
disclaimer  under  sect.  23. 

[James,  L.J.:  In  Ex  parte  Davis  the  question  was  as  to 
a  personal  contract  of  the  bankrupt.  There  was  no  legal 
liaoility  on  the  part  of  the  trustee.  Here,  if  the  trust^^es  are 
liable,  it  is  as  assignees  in  possession  of  the  land.  Tlie  lia- 
255]  bility  to  the  rent  *follows  the  possession.  Under  the 
old  law,  if  an  assignee  in  bankruptcy  took  possession  of  the 
bankrupt's  leasehold  property  he  was  considered  to  have 
elected  to  take  the  lease.] 

Under  the  old  law  the  estate  remained  in  the  bankrupt 
until  the  trustee  had  elected,  now  it  vested  in  the  trustee 
immediately  on  the  adjudication.     Why  should  the  trustee 

(')  Law  Rep.,  7  Ch.,  28.  (*)  3  Ch.  D.,  463;  18  Eng.  R.,  621. 
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be  personall}''  liable  for  the  rent  for  the  period  between  the 
adjudication  and  his  appointment  ?  The  logical  result  of  the 
argument  is  that  the  Registrar,  who  is  trustee  until  a  trustee 
is  appointed  by  the  creditors,  becomes  personally  liable. 

[James,  L.J.:  The  effect  of  the  old  law  is  shown  by  the 
observations  of  Lord  Ellenborough  in  Hanson  v.  Steven- 
son{').  Was  that  law  in  any  way  altered  until  sect.  23  of 
the  present  act  was  passed? 

Bkett,  L.J.:  And  is  not  the  result  of  the  decision  in  Ex 
parte  Davis  {*)  this,  that,  if  sects.  23  and  24  ^re  not  strictly 
followed,  the  legal  rights  remain  as  they  were  under  the  old 
law?] 

What  is  a  trustee  in  bankruptcy  to  do?  He  must  have 
time  to  make  up  his  mind  whether  he  will  disclaim  or  not. 

[James,  L.J.:     He  need  not  take  possession.] 

Sect.  35  gives  the  landlord  a  right  to  prove  for  the  propor- 
tionate part  of  the  quarter's  rent  up  to  the  date  of  a<Jjudica- 
tion,  i.e.,  in  the  case  of  a  liquidation  by  arrangement,  the 
date  of  the  appointment  of  the  trustee.  The  trustees,  there- 
fore, are  at  any  rate  only  personally  liable  for  the  propor- 
tionate part  of  the  rent  from  the  6th  to  the  25th  March. 
There  cannot  be  a  right  of  proof,  and  also  a  personal  lia- 
bility on  the  part  of  the  trustee. 

James,  L.J.:  I  am  of  opinion  that  the  order  of  the  Reg- 
isti-ar  cannot  be  sustained.  The  trustees  may  not  have  been 
well  advised  in  the  course  which  they  have  adopted,  but 
they  have  not  proceeded  in  the  way  pointed  out  by  sects.  23 
and  24  of  the  act ;  they  have  not  executed  any  disclaimer  of 
the  lease  in  writing.  What  we  decided  in  JEx  parte  Davis 
was  that  we  could  not  enlarge  the  words  *of  those  [256 
sections  or  of  sect.  25  so  as  to  alter  pre-existing  legal  rights 
any  further  than  they  are  actually  altered  by  those  sections. 
Wliat,  then,  were  the  legal  rights  of  an  assignee  in  bank- 
ruptcy with  regard  to  leasehold  property  of  the  bankrupt 
before  the  passing  of  the  Bankruptcy  Act,  1869  ?  Under  the 
old  law,  if  the  assignee  elected  to  take  possession  of  the 
bankrupt's  leasehold  property  he  became,  by  reason  of  his 
privity,  of  estate,  personally  liable  for  the  payment  of  the 
rent.  He  could  get  rid  of  his  liability  by  assigning  the  lease 
to  a  pauper,  but,  if  he  took  possession  of  the  property,  he 
made  himself  liable  to  pay  the  rent.  It  is  not  contested  in 
the  present  case  that  actual  possession  of  the  property  was 
taken  by  the  trustees,  and,  indeed,  it  is  manifest  from  the 
correspondence  that  the  trustees  knew  that  they  were  in 
possession,  and  that  they  had  actually  promised  to  send  a 

(»)  3  Ch.  D..  463;  18  Eng.  R.,  621.  («)  1  B.  cfe  A.,  803,  307. 
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check  for  the  rent  which  became  due  in  March.  That  b«in;^ 
the  legal  effect  of  possession  being  taken  by  the  trustees, 
the  result  is  that  they  are  liable  as  assignees  of  the  estate  to 
pay  the  rent,  and,  as  between  themselves  and  the  landlord, 
they  are  personally  liable,  though  they  are  entitled  to  an 
indemnity  out  of  the  debtor's  assets.  And  no  injustice  will 
be  done  to  them,  for  they  ought  to  have  retained  out  of  the 
assets  a  sum  sufficient  to  answer  the  rent.  There  will  be  an 
order,  therefore,  for  payment  of  the  quarter's  rent  to  the 
appellant,  and  he  must  have  his  costs. 

Brett,  L.J.:  I  take  the  facts  to  be  that,  after  the  ap- 
pointment of  the  trustees,  and  during  the  currency  of  the 
quarter  in  respect  of  which  the  rent  is  claimed,  the  trustees 
took  actual  possession  of  the  leasehold  premises,  and  that 
they  remained  in  possession  until  after  tiie  quarter  had  ex- 
pired. After  the  letter  of  the  nth  of  April,  by  which  the 
trustees  were  in  substance  asked  whether  they  intended  to 
disclaim,  they  sent  the  key  of  the  premises  to  the  landlord, 
and  he  accepted  it.  But  they  never  executed  any  disclaimer 
of  the  lease  in  writing.  The  question  is  whether  the  trustees 
are  personally  liable  for  the  rent  of  the  March  quarter.  I 
think  that  they  are.  Under  the  old  law  they  would  have 
been  personally  liable,  on  the  ground  that,  by  taking  actual 
possession  of  the  property,  they  had  elected  to  accept  the 
257]  lease,  and  had  adopted  the  assignment  *which  had 
been  made  to  them.  Is  there  anything  in  sects.  23  and  24 
of  the  Bankruptcy  Act,  1869,  to  take  away  that  liability  ? 
Sect.  23  is  in  relief  of  the  trustee,  but,  in  order  to  obtain  the 
benefit  of  it,  he  must  bring  himself  within  its  terms.  If  the 
trustee  wishes  to  obtain  the  benefit  of  sect.  23,  which  he  may 
do  although  he  has  taken  actual  possession  of  the  property, 
he  must  disclaim  the  lease  by  a  writing  under  his  hand  ;  if 
he  does  not  do  this,  he  is  not  entitled  to  the  relief  given  by 
the  section.  He  may  execute  the  disclaimer  at  any  time, 
except  so  far  }is  he  is  prevented  by  sect.  24.  After  an  ac- 
tion had  been  brought  for  the  rent  he  might,  at  any  rate 
within  twenty  eight  days  from  the  issuing  of  the  writ,  dis- 
claim, and  I  am  disposed  to  think  that  the  action  could  not 
then  be  maintained.  At  all  events  he  could  disclaim  at  any 
time  before  action.  In  the  present  case  the  notice  referred 
to  in  sect.  24  was  given  by  the  landlord  in  the  letter  of  the 
11th  of  April.  Then  the  trustees  did  that  which  would 
work  a  surrender  of  the  lease  at  law,  by  sending  the  key  to 
the  landlord,  which  he  accepted.  That  eflfected  a  surrender 
of  the  lease  by  operation  of  law,  and  not  by  virtue  of  a  dis- 
claimer under  the  act.     What  is  the  real  effect  of  sect.  24  ? 
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It  appears  to  me  that  if  a  trustee  takes  possession  of  the 
bankrupt's  leasehold  property,  the  landlord  may  give  notice 
to  him,  and  he  must  then  make  up  his  mind  whether  he  will 
disclaim  the  lease  or  not.  Sect.  24  is  intended  to  limit  the 
time  within  which  the  trustee  must  exercise  his  right  to  dis- 
claim to  twenty-eight  days  after  the  receipt  of  the  notice,' 
and  if  he  lingers  over  the  twenty -eight  days  he  cannot  dis- 
claim at  all  under  sect.  23,  unless  the  court  has  extended 
the  time  under  the  power  given  to  it  by  sect.  24.  The  trus- 
tee then  remains  personally  liable  for  the  rent  during  the 
whole  of  the  remainder  of  the  lease,  unless  the  landlord 
chooses  to  release  him,  as  has  been  done  in  the  present  case. 
Sect.  24  confers  no  right  on  the  trustee ;  it  only  limits  the 
right  given  to  him  by  sect.  23.  If  he  does  not  follow  the 
course  prescribed  by  sect.  23  his  liability  remains  as  it  was 
under  the  law  which  existed  before  the  act  of  1869.  And 
that  is  really  the  force  of  the  decision  in  Ex  parte  Davis  {^). 
Lord  Justice  Mellish  says  ("),  "Neither  the  23d  nor  the  24tli 
section,  however,  enacts  anything  as  to  what  is  to  be  the 
effect  if  the  *tru8tee  does  not  disclaim,"  i.e.,  if  he  [258 
does  not  disclaim  in  the  way  pointed  out  by  sect.  23.  If  he 
does  not,  neither  sect.  23  nor  sect.  24  enacts  anything  as  to 
the  trustee's  liability,  w^hich  is  left  as  if  those  sections  had 
not  been  passed,  i.e.,  he  remains  personally  liable  for  the 
rent.  This  construction  of  the  act  will  not,  I  think,  work 
any  hardship.  The  landlord  cannot  force  the  trustee  to  dis- 
claim except  within  the  twenty  eight  days,  and  the  trustee 
is  further  protected  by  rule  28  of  the  Bankruptcy  Rules, 
1871,  which  provides  that  he  is  not  to  disclaim  a  lease  with- 
out first  obtaining  the  leave  of  the  court.  He  cannot,  there- 
fore, be  made  personally  liable  on  the  lease  except  upon 
fair  and  reasonable  terms.  A  trustee  ought  to  make  up  his 
mind  speedily  whether  he  will  disclaim  a  lease  or  not. 

Cotton,  L.J. :  I  also  am  of  opinion  that  the  order  of  the 
Registrar  cannot  be  sustained.  Before  I  give  my  reasons 
for  so  thinking  I  must  observe  that  we  are  not  now  deciding 
that  without  the  submission  of  the  parties  we  could  enter- 
tain this  appeal.  I  say  this  in  order  that  it  may  not  be  as- 
sumed in  any  future  case  that  without  such  a  submission 
the  Registrar  would  have  had  any  jurisdiction  to  entertain 
the  application  to  him,  or  that  this  court  would  have  had 
anv  jurisdiction  to  entertain  the  appeal. 

iJpon  the  evidence  I  think  it  is  clear  that  the  trustees 
were  in  possession- of  the  property  up  to  the  13th  of  April, 
and,  that  being  so,  it  is  not  disputed  that  under  the  old  law 

(')  3  Ch.  D.,  463;  18  Eng.  R.,  621.  (•)  3  Ch.  D.,  474 ;  18  Eng.  R.,  630. 

26  Eng.  Rep.  12 


90  CHANCERY  DIVISION.  t^ol.  IX 

1878  Ex  parte  Dressier.      In  re  Solomon.  C.A. 

an  assignee  in  bankruptcy  would  have  been  personally  liable 
for  the  rent.  Is  there,  then,  anything  in  the  act  of  1869  to 
relieve  the  trustee  from  this  liability?  Under  sect.  23  he 
can  entirely  relieve  himself  by  doing  that  which  is  pointed 
out  by  that  section.  Has  that  been  done  in  the  present 
case  1  I  think  not.  The  trustee  sent  the  key  of  the  premises 
to  the  landlord,  and  he  accepted  it,  and  that  amounted  by 
operation  of  law  to  a  surrender  of  the  lease  as  from  that 
date.  But  can  it  be  said  to  have  been  eflEectual  under  sect. 
23?  That  section  gives  to  the  trustee  a  special  statutory 
power,  but  it  must  be  followed  strictly.  When  certain 
specified  things  are  done,  then  and  then  only  can  the  speci- 
fied result  follow.  It  cannot  be  said  in  the  present  case  that 
259]  the  trustees  have  any  personal  equity  *as  against  the 
landlord.  Sect.  24  gives  the  trustee  no  greater  power  than 
was  given  to  him  by  sect.  23,  but  whereas  the  power  given 
by  sect.  23  was  unlimited  as  to  time,  sect.  24  entitles  the 
landlord  to  call  upon  the  trustee  to  exercise  the  power  within 
a  limited  time.  In  the  present  case,  the  power  not  having 
been  exercised  by  the  trustees  in  the  mode  prescribed,  they 
remain  liable  for  jthe  rent  as  they  would  have  been  under  the 
old  law.  Sect.  35  was  relied  upon  to  show  that  they  are 
only  liable  for  a  part  of  the  quarter's  rent  proportioned  to 
the  time  during  which  they  were  in  possession.  But,  in  my 
opinion,  that  section  simply  gives  to  the  landlord  a  right  of 
proof  which  he  would  otherwise  not  have  had  ;  it  in  no  way 
relieves  the  trustees  from  the  personal  liability  which  would 
have  attached  to  them  under  the  old  law  for  the  whole 
quarter's  rent. 

Solicitor  for  landlord:  H,  W.  CJiristmas. 
Solicitor  for  trustees:   W,  J.  Fostei\ 

See  15  Eng.  Rep.,  745  note  ;  Matter  sonally  liable  for  the  rent  subsequently 

of  Sneezum,  18  Eng.  Hep.,  621.  accruing. 

As   to    apportionment    of    rents    in  An  executor  is  liable,  as  such,  upon 

New  York,  see  Laws  1875,  chap.  542,  the  covenants  contained  in  a  lease  ex- 

p.  616.  ecuted    by   his   testator,   whether    he 

A  testator  left  all  his  property,  both  enters  into  possession  of  the  demised 
real  and  personal,  to  his  wife,  the  de-  premises  or  not ;  but  if  he  does  enter 
fendant,  and  appointed  her  sole  execu-  into  possession,  he  thereby  becomes 
trix.  At  the  time  of  his  death  he  was  personally  liable  upon  such  covenants 
the  lessee  of  certain  premises,  the  lease  as  an  assignee  of  the  lease  :  Howard  f . 
having  one  year  to  run.  After  his  Heinerschit,  16  Hun,  177. 
death,  the  defendant  continued  to  oc-  The  assignment  of  a  lease  by  the 
cupy  a  portion  of  the  demised  premises  lessor  entitles  the  assignee  to  sue  the 
as  a  place  of  business,  and  sublet  the  lessee  in  his  own  name  on  the  cove- 
remainder  thereof  for  her  own  profit :  nants  in  the  lease  ;  and  an  assignment 

Held,  that  by  these  acts  she  elected  by  the  lessee  of  his  right,  title  and  in- 
to hold  the  premises  as  legatee  and  not  terest  in  the  lease,  does  not  exempt  him 
as  executrix,  and   that  she   was  per-  from  liability  on  his  covenant  to  pay 
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rent,    although    the  assignee    of    the  firm,  antil  Febraary  1,  1876,  'when  he 

lessor  aissents  to  the  latter  assignment :  was  dispossessed.      6.  collected  of  the 

Pfaff  r.  Golden,  126  Mass.,  402.  sub-tenants,  to  whom  A.  had  sublet  the 

A  lessee  of  land,  who  has  not  paid  rents  for  their  respective  preutises  up 

the  rt*nt  reserved  in  the  lease,  cannot  to    February    1,    1876,   and   deposited 

maintain  an  action  against  an  assignee  them  in  bank  to  his  individual  account, 

of  the  lease  for  such  rent :  Farringtou  The  lease  to    A.    contained    a  clause 

t.  Kimball,  126  Mass.,  313.  against  underleiti^ig  without  the  writ- 

An   action   for   use  and  occupation  ten  consent  of  the  lessors.     No  consent 

does  not  lie  against  a  principal  where  was  given  to  underlet  to  6.     Held,  in 

there  is  an   outstanding  lease  in  the  an   action   by   the   lessors   to   recover 

nariie  of  the  agent.  from  B.  the  quarter's  rent  falling  due 

In  such  case  there  must  be  proof  of  February  1,  1876,  the  above  facts  ap- 

an  assig^nment  of  the  lease  in  writing  pearing,  without  contradiction,  that  he 

by  the  agent  to  the  principal,  or  proof  vaj?  holden  as  asftignee :  Kernochan  v. 

of  a  surrender  of  the  lease  by  the  agent  Whiting.  42  N.  Y.  Superior  Ct.,  490. 

and  its  acceptance  by  the  landlord,  be-  The  assignee  of  a  lease  is  liable  for 

before    he   can   recover :    Kiersted  d.  rent  only,  by  reason  of  the  privity  of 

Orange,  etc.,  «)5  How.  Pr.,  51.  estate    between    him   and   the   lessor, 

May  25,  1874,  plaintiff  leased  certain  and  this  privity  of  estate  is  the  as- 
premises  to  one  Sternbergh  for  five  signee's  right  of  possession  under  the 
years.  In  June,  1874,  Sternbergh  as-  assignment,  and  not  his  actual  posses- 
signed  the  lease,  subject  to  the  rents  sion  ;  and  in  an  action  by  the  lessor 
and  conditions  thereof,  to  L.  &  S.,  who  against  the  assignee  for  rent,  the  tatter's 
entered  into  possession  and  paid  the  liability  is  measured  by  the  extent  of 
rent  in  the  name  of  Sternbergh.  Sub-  his  possessory  right  and  not  by  the  ex- 
seqaently  Sternbergh  assigned  to  the  tent  of  his  possession, 
plaintiff  all  his  claim  against  L.  &  S.  A  lease  was  made  to  two  persons, 
for  all  accruing  rents  from  the  date  of  one  of  whom,  by  deed,  assigned  his 
such  assignment.  undivided  half  interest  therein   to  a 

Held,  that  these  facts  established  a  third  person,  who  entered  into  ex- 
privity  of  contract  between  the  plain-  elusive  possession  and  occupied  the 
tiff  and  L.  &  S. ,  and  that  an  action  whole  of  the  leased  premises ;  the 
would  lie  by  the  former  against  them  lessor  sued  the  assignee  for  the  amount 
to  recover  the  rent  reserved  by  the  of  rent  reserved  in  the  lease  : 
lease :  Marshall  o.  Lippman,  16  Hun,  Held,  that  the  assignee  was  liable 
111.  only  for  an  undivided  half  :  St.  Louis, 

A  lease  was  made  to  A.  who  formed  etc.,  v.  Boatmen's  Ins.  Co.,  5  Mo.  App. 

a  copartnership  with  B.  for  a  term  ex-  Kep. ,  91. 

ceeding  the  demised  term,  and  the  firm  Where  a  tenant  has  assigned  his  in- 
occupied  a  part  of  the  demised  prem-  terest  in  the  lease,  and  the  landlord  has 
ises  (the  rest  having  been  sublet  by  A.  recognized  the  assignee  as  his  tenant 
before  the  partnership  with  B.)  until  and  accepted  rent  from  him,  the  lessee 
November  18,  1875,  when  it  was  dis-  is  no  longer  liable  to  the  lessor  in  debt 
solved.  The  firm  paid  the  rent  up  to  for  the  rent.  The  assignment  and  ac- 
November  1,  1875.  On  the  dissolution,  ceptance  by  the  lessor  destroys  the 
by  arrangement  between  the  partners,  privity  between  the  lessor  and  lessee 
all  debts  owing  to  the  firm  were  to  be  necessary  to  support  the  action  of  debt, 
received  by  B.,  and  all  demands  against  Although  the  assignment  was  by 
it  were  to  be  presented  to  him  for  pay-  parol,  yet  it  having  become  executed, 
mant.  B.  gave  public  notice  of  this,  and  the  assignee  accepted  by  the  land- 
and  also  that  the  business  would  be  lord  as  a  tenant,  the  statute  of  frauds 
conducted  in  the  name  of  B.  at  the  de-  can  have  no  application,  and  the  land- 
mised  premises.  B.  remained  in  the  lord  is  in  no  position  to  avail  himself 
occupancy  of  the  portion  of  the  demised  of  the  statute:  Bliss  v.  Gardner,  2 
premises  previously  occupied   by  the  Brad  well  (Ills.),  422. 
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[ft  Chancery  Division,  269.] 
V.C.M.,  May  16  :    C.A.,  June  26,  1878. 

Gilbert  v.  Endean. 

[1875     G.     22.] 

Evidence — Information  and  Belief — Interloeutory  ApplicaHon — Setting  atide 

CompromiM.  '  , 

A  decree  was  made  by  consent  ordering  the  defendant  to  give  a  bond  for  payment 
of  a  certain  sum  to  the  plaintiff,  and  to  deposit  certain  shares  as  security.  Subse- 
quently a  compromise  wa^  come  to  by  which  the  plaintiff  agreed  to  accept  a  smaller 
sum  on  the  ground  of  the  poverty  of  the  defendant.  The  plaintiff  afterwards  moved 
to  enforce  the  decree,  notwithstanding  the  compromise,  on  the  ground  that  he  had 
been  induced  to  entSer  into  the  compromise  by  misrepresentation.  In  support  of 
this  it  was  shown  tliat  shortly  before  the  compromise  was  signed  the  defendant's 
father,  who  was  believed  by  all  parties  to  be  a  man  of  property  and  had  refused  to 
to  assist  the  defendant,  had  died,  which  fact  was  known  to  the  defendant's  solicitor 
when  the  compromise  was  agreed  to  but  was  not  known  to  the  plaintiff's  solicitor. 
The  plaintiff's  solicitor  deposed  that  as  "  he  was  informed  and  believed"  the  defend- 
ant's father  had  died  intestate,  and  the  defendant  had  become  entitled  to  a  share 
of  his  estate,  more  than  sufficient  to  meet  all  his  liabilities.  At  the  interview  when 
the  compromise  was  agreed  to,  the  defendnnt'a  solicitor  repeated  the  statement  pre- 
260]  viously  made  as  to  the  defendant's  father  having  'refused  to  assist  him. 
An  order  liavinji^  been  made  by  Malins.  V.C,  giving  the  plaintiff  leave  to  enforce 
the  decree  notwithstanding  the  compromise  : 

Held,  on  appeal,  that  the  question  whether  the  compromise  was  invalid  ought  to 
have  been  made  the  subject  of  a  new  action,  and  ought  not  to  have  been  tried  on  a 
motion  of  this  nature ;  but  that  as  the  case  had  been  argued  on  the  merits  hi  the 
court  below  without  this  objectitm  being  insisted  on,  the  objection  could  not  be 
taken  in  the  Court  of  Appeal ;  and  the  court  being  of  opinion  that  the  order  was 
rijfht  on  the  merits,  it  was  affirmed. 

Upon  a  proceeding  which,  though  interlocutory  in  form,  finally  decides  the  rights 
of  the  parties,  evidence  on  information  and  belief  is  not  admissible,  and  the  party 
against  whom  it  is  adduced  is  not  bound  to  contradict  it ;  but  if  in  the  court  below 
he  deals  with  the  evidence  as  admissible,  he  may  be  precluded  from  objecting  to  it 
before  the  Court  of  Appeal. 

This  was  a  suit  to  set  aside  a  sale  made  to  the  plaintiflf  by 
the  defendant,  Alfred  Endean,  of  certain  shares  in  two  mining 
companies,  and  to  obtain  a  return  of  the  monej^  on  the 
ground  that  the  plaintiff  had  been  induced  to  enter  into  the 
transaction  by  the  misrepresentations  of  the  defendant. 

On  the  16th  of  July,  1877,  when  the  case  came  on  for  trial, 
a  compromise  was  effected  and  a  decree  taken  by  consent 
that  the  defendant  '*do  forthwith  enter  into  a  bond  to  pay 
on  or  before  the  16th  of  August,  1877,  to  Joseph  Gilbert,  the 
amount  of  purchase-money  for  the  Llanawot  and  Bamp- 
fylde  shares  in  the  pleadings  mentioned,  with  interest  at  £5 
per  cent,  per  annum  from  the  day  of  the  purchase,  and  also 
£100  towards  payment  of  the  plaintiffs  costs  of  this  cause ; 
and  do  d-*posit  with  the  plaintiflf  £1,000  of  fully  paid-up 
shares  in  the  Bodedris  Mining  Company  as  security  for  the 
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above  terms;"  and  the  order  went  on  to  direct  that  the  bill 
should  be  dismissed  as  against  the  defendant  on  those 
terms. 

The  amount  thus  made  payable  on  the  16th  of  August, 
1877,  was  £1,363. 

On  the  26th  of  March,  1878,  an  agreement  was  signed  by 
which  the  plaintiff  agreed  to  accept,  and  the  defendant  to 
pay  in  discharge  of  the  defendant's  liability  under  the  above 
order,  £600,  payable  by  four  instalments ;  the  plaintiff  re- 
taining the  shares  to  which  the  suit  related,  and  the  payment 
of  the  last  two  instalments  being  guaranteed  by  the  defend- 
ant's solicitor;  and  in  case  of  non-payment  of  any  instal- 
ment, the  plaintiff's  rights  under  the  decree  were  to  revive. 
This  agreement  was  negotiated  by  Mr.  Greenip,  the  plaintiff's 
solicitor,  and  Mr.  Gregory,  the  defendant's  solicitor. 

*When  the  first  instalment  of  £125  fell  due  under  [261 
this  last  agreement,  Mr.  Gregory  took  the  amount  to  Mr. 
Greenip,  who  refused  to  receive  it  on  the  ground  that  the 
fact  of  the  defendant's  father  having  died  pending  the  nego- 
tiations had  been  concealed,  and  that  the  agreement  was 
void  as  having  been  obtained  by  the  suppression  of  a  mate- 
rial fact. 

The  plaintiff  then  moved  that  he  might  be  at  liberty  to 
proceed  against  the  defendant  under  the  order  of  the  16th 
of  July,  1877,  notwithstanding  the  subsequent  agreement. 

It  was  shown  that  the  negotiations  for  the  agreement  of 
the  26th  of  March  were  commenced  by  Mr.  Gregory  on  the 

f round  that  the  defendant  was  almost  penniless,  and  that 
is  father,  who  was  reputed  to  be  a  man  of  property,  had 
refused  to  help  him  and  would  not  help  him.  The  terms 
were  finally  settled  on  the  25th  of  March.  The  defendant's 
father  had  died  on  the  23d,  which  fact  was  known  to  Mr. 
Gregory  but  not  to  Mr.  Greenip.  Mr.  Greenip,  by  his  affi- 
davit in  support  of  the  motion,  deposed  as  follows  :  "Prior 
to  the  negotiations  on  the  25th  of  March,  that  is  to  say,  on 
the  23d  of  March,  the  defendant's  father,  Mr.  J.  P.  Endean, 
died  suddenly,  and,  as  I  am  informed  and  believe,  intestate, 
leaving  his  widow  and  the  said  defendant,  his  only  child, 
him  surviving,  whereby  the  defendant  became  entitled  to  a 
share  of  his  father's  estate,  I  believe  largely  in  excess  of 
the  sum  required  to  meet  the  plaintiff's  claim  and  his  other 
liabilities  in  full.  The  fact  that  the  defendant's  prospects 
and  position  had  improved  was,  I  believe,  well  known  to 
the  said  defendant  and  his  solicitor  at  the  time  the  latter 
called  on  me  on  the  said  26th  of  March,  and  which  fact,  if 
it  had  been  communicated  to  me,  would  have  prevented  my 


94  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Gilbert  v.  Endcan.  C.A. 


accepting  anything  less  than  the  full  sum  due  to  the  plain- 
tiff; l?ut  the  excuse  alleged  by  the  defendant's  solicitor  of 
the  defendant's  ill  health,  and  the  desire  of  his  friends  there- 
fore that  the  matter  should  be  arranged,  his  remark  that 
the  defendant's  father  would  not  assist  him,  and  my  belief 
in  the  defendant's  position  as  represented  by  his  solicitor, 
induced  me  to  accept  the  composition  of  £500  in  settlement 
of  the  plain tiflfs  claim." 

There  was  not  any  evidence  that  the  defendant  had  suc- 
ceeded to  any  property  on  the  death  of  his  father,  nor  that 
262]  the  father  *was  a  man  of  property,  but  it  was  admit- 
ted by  the  defendant's  counsel  that  all  parties  believed  him 
to  be  so  at  the  time  of  the  negotiations. 

Mr.  Gregory,  in  his  affidavit,  gave  the  following  account 
of  what  passed  on  the  26th  of  March:  "I  called  at  the 
plaintiff's  solicitors'  office  and  saw  the  said  Mr.  Greenip, 
and  after  a  preliminary  reference  to  the  negotiations  between 
US  I  asked  him  what  his  terms  for  a  settlement  really  were ; 
and  without  any  hesitation  whatever  he  stated  £500,  paya- 
ble as  follows  .  .  .  and  the  plaintiff  to  retain  the  shares.  I 
stated,  as  the  fact  was,  that  defendant  had  no  security  to 
offer,  and  whatever  amount  was  paid  would  be  with  the  help 
of  friends,  and  that  if  security  were  insisted  on  a  settlement 
would  probably  fall  through.  Ultimately,  in  further  con- 
versation, in  which  I  stated  (as  I  had  on  several  occasions 
done  before)  that  the  defendant's  father  had  refused  to  help 
the  defendant,  I  inquired  whether  my  undertaking  that  the 
two  last  instalments  should  be  paid  would  be  sufficient,  and 
the  said  Mr.  Greenip  stated  that  he  would  be  satisHed  there- 
with." Mr.  Gregory  admitted  that  at  the  time  of  that  in- 
terview he  knew  of  the  death  of  the  defendant's  father,  but 
went  on  to  say :  "At  the  time  I  called  on  the  said  William 
Greenip  on  the  26th  of  March,  1878,  it  was  not,  nor  is  it  now, 
well  known  to  me  that  the  defendant's  position  had  im- 
proved by  the  death  of  his  father,  J.  P.  Endean,  or  that  tiie 
said  J.  P.  Endean  had  died  intestate,  or  that  the  defendant 
became  entitled  to  a  share  of  his  estate  largely  in  excess  of 
the  sum  required  to  meet  the  plaintiff's  claim." 

The  motion  was  heard  before  Vice-Chancellor  Malins  on 
the  16th  of  May,  1878. 

Olasse,  Q.C.,  and  Orosvenor  Woods,  for  the  plaintiff :  Our 
contention  is  that  the  plaintiff  was  induced  by  misrepresen- 
tations made  to  his  solicitor  to  agree  to  a  reduction  of  the 
terms  agreed  upon  for  compromising  the  suit.  If  we  had 
known  that  the  defendant's  father  had  died,  and  he  had  not 
been  in  the  penniless  state  he  was  represented  to  be,   we 
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should  not  have  submitted  to  that  reduction  ;  we,  therefore, 
ask  that  the  original  compromise  entered  into  upon  the  trial 
of  tlie  action  may  be  enforced.  In  Prior  v.  Oribble  (*)  the 
court  declined  to  enforce  *an  agreement  for  com  pro-  [263 
mise  on  motion  in  a  suit,  but  that  was  on  the  ground  that  it 
comprised  matters  which  were  not  the  subject  of  the  suit, 
and  which  could  not  have  been  made  an  order  of  the  court. 
In  that  case,  however,  Lord  Justice  James  said  that  possi- 
bly under  the  new  system  of  judicature  the  court  would 
have  power  to  deal  summarily  with  these  things ;  and  in 
Eden  v.  Naish  (')  Vice-Chancellor  Hall  decided  that  under 
the  Judicature  Act,  1873,  s.  24,  sub-sects.  5,  7,  the  court  had 

i'urisdiction  upon  summons  to  enforce  an  agreement  made 
►etween  the  parties,  and  a  case  of  Hakes  v.  HodgJcins^  be- 
fore the  Master  of  the  Rolls,  was  cited  as  an  authority. 

IligginSy  Q.C.,  for  the  defendant:  Part  of  the  compro- 
mise entered  into  at  the  hearing  was,  that  the  bill  was  to  be 
dismissed.  There  is  consequently  no  suit  now  pending  be- 
tween the  plaintiff  and  defendant.  The  plaintiff  has  got  a 
decree  in  that  suit,  and  he  may  enforce  it  as  he  may  be  ad- 
vised, but  the  court  has  no  jurisdiction  to  make  such  an 
order  as  is  now  asked. 

Oldsse,  in  reply. 

Malins,  V.C.  :  This  is  a  case  of  an  extraordinary  charac- 
ter, in  which  the  plaintiff  instituted  a  suit  against  the  de- 
fendant to  obtain  a  sum  of  money  which  he  said  he  had 
l>een  fraudulently  induced  to  lay  out  in  the  purchase  of 
shares  in  mines  which  were  said  to  be  in  a  very  prosperous 
condition,  when  in  fact  they  were  not.  When  the  case  was 
before  me  I  expressed  a  strong  opinion  against  the  conduct 
of  the  two  defendants,  which  I  regarded  as  fraudulent. 
Before  the  case  was  heard  out,  however,  the  defendants  sub- 
mitted to  a  decree  in  these  terms  :  that  the  defendant  Alfred 
Endean  was  to  enter  into  a  bond  to  pay  to  the  plaintiff  the 
amount  of  the  purchase-money  for  the  shares  with  interest 
at  £S>  per  cent,  per  annum  from  the  day  of  the  purchase, 
and  £100  for  costs,  and  he  was  to  deposit  1,000  paid-up 
shares  in  another  company  as  security  for  the  fulfilment  of 
these  terms. 

*After  the  decree,  which  was  against  the  son,  a  [264 
correspondence  took  place,  and  upon  a  representation  being 
made  to  the  plaintiff's  solicitor  that  the  defendant,  Alfred 
Endean,  was  penniless,  and  was  quite  unable  to  pay  the 
claim  against  him,  a  compromise  was  effected,  under  which 
it  was  agreed  that  the  plaintiff  should  accept  £500,  which 

(•)  Law  Rep.,  10  Ch.,  684.  («)  7  Ch.  D.,  781 ;  25  Eng.  Rep.,  9. 
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was  to  be  paid  by  the  defendant  by  instalments.  When  the 
compromise  was  read  to  me,  I  was  surprised  to  find  the 
plaintiff  coming  to  enforce  an  order  that  was  varied  by  con- 
sent, because  the.motipn  now  before  me  is  that  the  plaintiff 
may  be  at  liberty  to  proceed  against  the  defendant,  Alfred 
Endean,  under  the  order  of  April,  1877.  But,  considering 
that  the  parties  entered  into  this  compromise  after  the 
decree,  I  do  not  see  how  the  plaintiff  could  enforce  the 
order  without  coming  to  the  court  for  that  purpose.  What 
the  plaintiff  now  says  is,  that  he  was  induced  to  enter  into 
this  compromise  upon  the  representations  made  to  him  by 
the  defendant,  and  it  turns  out  now  that  at  the  time  of  the 
compromise  the  defendant's  father,  John  Endean,  was  dead. 

It  seems  that  the  father  left  a  wife  and  a  son,  the  present 
defendant,  and  died  intestate.  In  that  case,  any  real  prop- 
erty which  he  left  would  go  to  the  son,  and  two-thirds  of 
any  personal  property  would  also  go  to  him.  The  state- 
ment, which  is  not  denied,  is,  that  the  defendant's  solicitor 
did  know  of  the  father's  death  at  the  time  of  the  compro- 
mise, but  the  plaintiff's  solicitor  did  not,  and  no  inquiry, 
therefore,  was  made  about  a  will.  The  death  of  the  father 
would  no  doubt  have  materially  altered  the  position  of 
affairs,  and  the  plaintiff  would  not,  he  says,  have  entered 
into  this  compromise  if  he  had  known  it. 

The  question  is  whether,  under  such  circumstances,  the 
compromise  ought  to  stand  good. 

In  the  case  of  Scully  v.  Dundonaldi^)  I  stated  my  ad- 
herence to  the  rule  that  a  compromise  effected  in  a  suit  in 
this  court  could  be  enforced  by  summary  proceeding,  but  I 
did  not  think  that  I  had  power  to  enforce  the  compromise 
of  an  action  in  the  Common  Pleas.  The  Court  of  Appeal, 
however,  made  an  order  to  enforce  the  compromise,  the 
effect  of  which  was,  I  am  glad  to  say,  to  carry  out  the  jus- 
tice of  the  case. 

265]  *The  original  decree  in  this  suit,  which  was  made 
by  the  consent  of  the  parties,  has  been  stopped  by  the  de- 
fendant taking  advantage  of  the  plaintiff's  ignorance  of  the 
facts,  and  therefore  I  will  now  accede  to  the  motion  and  give 
the  plaintiff  liberty  to  enforce  the  decree,  notwithstanding 
the  subsequent  agreement  for  compromise. 

The  defendant  appealed.  The  appeal  was  heard  on  the 
26th  of  June. 

Higgins,  Q.C.,  and  Wkitehorne^  for  the  appellant:  Thisi 
is  substantially  a  proceeding  to  set  aside  a  compromise  as 

(')  8  Ch.  D.,  658 ;  25  Eng.  R.,  651. 
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obtained  by  fraud.  The  court  has  no  power  to  do  so  in  this 
form  of  proceeding :  it  is  a  matter  for  an  independent  ac- 
tion. Much  of  the  evidence  is  only  given  on  information 
and  belief,  and  it  is  a  very  serious  matter  to  decide  that  par- 
ties have  been  guilty  of  fraud  and  misrepresentation  on  loose 
evidence  of  this  kind. 

Glasse,  Q.C.,  and  Orosvenor  Woods^  for  the  plaintiff,  were 
not  called  upon. 

Jessel,  M.R.:  This  is  an  appeal  from  an  order  of  Vice- 
Chancellor  Malins,  which  we  nave  heard  upon  the  merits, 
but  there  were  objections  taken  as  to  the  form  of  the  order 
and  SIS  to  the  nature  of  the  application  and  the  evidence, 
some  of  which  I  think  ought  to  have  and  would  have  suc- 
cefdt?d  had  they  been  taken  in  the  court  below. 

The  short  statement  of  the  case  is  this.  The  plaintiff  had 
obtained  a  judgment  arainst  the  defendant,  Alfred  Endean, 
ordering  him  to  give  a  bond  for  payment  of  a  sum  of  money 
on  the  ground  of  an  alleged  misrepresentation  with  respect 
to  some  mining  shares.  Alfred  Endean  did  not  pay,  nor 
did  he  give  the  bond  to  secure  the  payment  whicn  was  re- 
quired by  the  judgment.  Thereupon,  the  judgment  itself 
being  the  result  of  an  imparlance,  there  was  a  further  im- 
parlance, and  a  compromise  was  arrived  at,  the  substance 
of  which  was  that  the  plaintiff  was  to  take  £500,  and  to  take 
or  keep  some  shares  in  settlement  of  his  whole  cause  of  ac- 
tion, and  the  two  last  instalments  of  the  £500  were  to  be 
^guaranteed  by  Mr.  Gregory,  the  solicitor  of  the  de-  [266 
ff ndant,  Alfred  Endean,  and  if  the  instalments  were  not 
duly  paid  the  plaintiff's  rights  were  to  revive. 

The  real  question  in  dispute  between  the  parties  is  whether 
that  compromise  ought  to  be  set  aside  on  the  ground  that  it 
was  obtained  by  misrepresentation  or  concealment  of  mate- 
rial facts.  The  mode  adopted  for  bringing  that  question  to 
trial  was  a  motion  to  enforce  the  judgment.  Now  it  hap- 
pens accidentally,  for  I  have  no  doubt  it  is  an  accident,  that 
the  judgment  required  a  further  motion  to  enforce  it,  be- 
cause it  fixed  no  date  fof  the  acts  to  be  done.  The  one  act 
is  directed  to  be  done  ''forthwith,"  and  the  other  act  is 
simply  directed  to  be  done  without  any  reference  to  time. 
Therefore,  technically,  no  doubt  a  motion  for  fixing  a  day 
was  required,  and  until  a  day  was  fixed  the  order  could  not 
be  enforced.  Now,  it  appears  to  me  that  though  that  tech- 
nicality would  support  the  motion  it  would  not  have  justi- 
fied it,  the  object  of  the  motion,  as  I  said  before,  being,  not 
to  supply  that  technical  defect,  but  to  decide  a  substantial 
question  between  the  parties,  which,  as  it  appears  to  me, 
26  Eng.  Rep.  13 
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should  have  formed  the  subject  of  a  new  action.  However, 
that  ground  was  not  taken  before  the  Vice-Chancellor,  but 
the  matter  was  fought  out  on  the  merits,  and  there  being  a 
technical  ground  on  which  the  motion  could  be  supported, 
it  appears  to  me  that  it  is  now  too  late  for  the  appellant 
to  take  the  objection  that  the  motion  ought  not  to  have  been 
heard. 

Then  w^come  to  the  question  as  to  the  evidence  in  sup- 
port of  the  motion.  Here  I  must  say  that  in  my  opinion  a 
charge  of  misrepresentation  or  concealment  ought  not  to  be 
supported  by  affidavits  on  information  and  belief.  No 
doubt  in  the  case  of  interlocutory  applications  the  court  as 
a  matter  of  necessity  is  compelled  to  act  upon  such  evidence 
when  not  met  by  denial  on  the  other  side.  In  applications 
of  that  kind  the  court  must  act  upon  such  evidence,  because 
no  other  evidence  is  obtainable  at  so  short  a  notice,  and  in- 
tolerable mischief  would  ensue  if  the  court  were  not  to  do 
so.  The  object  of  these  applications  is  either  to  keep  mat- 
ters as  they  are  or  to  prevent  the  happening  of  serious  or 
irremediable  mischief,  and  for  those  purposes  the  court  has 
been  in  the  habit  of  acting  upon  this  imperfect  evidence. 
267]  ^^^  the  *court  has  no  right  to  act  upon  it  in  finally 
adjudicating  upon  the  rights  of  parties.  This  point  was  in 
fact  decided  long  ago  in  the  Court  of  Chancery,  for  although 
motions  for  decree  were  held  to  be  motions  for  various  pur- 
poses, it  was  decided  that  they  were  not  motions  for  the 
purpose  of  evidence,  because  they  were  decisions  on  the 
ultimate  rights  of  parties.  Therefore,  I  must  not  be  sup- 
posed to  approve  of  what  was  done,  but  I  think  a  court  of 
appeal  cannot  refuse  to  decide  on  the  merits  where  the  par- 
ties in  the  court  below  argued  the  case  on  the  merits  without 
objecting  to  the  evidence.  They  must  be  taken  to  have 
assented  to  having  their  rights  decided  on  the  motion 
according  to  the  usual  rules  governing  interlocutory  mo- 
tions. If  they  wished  them  to  be  decided  otherwise,  they 
should  have  objected  to  the  reception  of  the  evidence.  I 
think,  therefore,  it  is  impossible  for  the  appellant  to  suc- 
ceed upon  that  ground,  not  having  taken  that  course  in  the 
court  below. 

I  now  come  to  the  merits  of  the  question,  and  I  am  unable 
to  dissent  from  the  conclusion  at  which  the  Vice-Chancellor 
has  arrived.  The  real  question  appears  to  be  whether  the 
death  of  the  father  was  so  obviously  a  material  circumstance 
that  the  defendant's  solicitor  ought  to  have  communicated 
it  to  the  other  side.  It  appears  to  me  that  the  fact  was  ma- 
terial, and  ought  to  hs^ve  been  known  by  Mr.  Gregory  to 
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have  been  material  to  be  commanicated,  and  that  it  was  not 
communicated,  and  that  the  compromise  was  allowed  to  be 
signed  when  Mr.  Gregory  knew,  or  ought  to  have  known, 
that  Mr.  Grreenip  was  ignorant  of  the  fact  of  the  death  of  the 
father;  and  it  appears  to  me  that  the  compromise  cannot 
be  supported,  and  that  the  Vice-Chancellor's  conclusion  is 
right  in  substance,  and  ought  to  be  affirmed. 

^RETT,  L.  J. :  The  order  appealed  against  is  really  founded 
upon  a  decision  by  the  Yice-Uhancellor  that  the  compromise 
was  obtained  improperly,  and  so  improperly,  that  those  who 
wished  to  rely  upon  it  could  not  enforce  it.  I  am  of  opinion 
that,  striking  out  everything  which  is  only  deposed  upon 
information  and  belief,  and  taking  only  the  facts  which  were 
admitted  on  both  sides,  that  decision  was  right.- 

*It  seems  to  me  that  the  ground  upon  which  the  [268 
plaintiff  was  asked  to  enter  into  a  compromise  was  that 
the  son  was  absoluteljp^  without  means,  that  his  father  had  the 
means,  but  was  refusing  to  assist  him,  and  that  therefore  the 
only  way  in  which  the  son  could  fulfil  the  compromise  was 
by  the  assistance  of  other  friends  than  the  father.  It  seems 
to  me  that  on  the  25th  of  March,  when  this  compromise  was 
finally  procured,  that  statement  was  in  effect  repeated.  The 
grounds  upon  which  the  solicitor  of  the  plaintiff  was  asked 
to  enter  into  the  compromise  were  substantially  the  same, 
and  the  representation  was  continued  by  conduct,  although 
not  repeated  in  terms,  that  the  son  was  without  means  be- 
cause the  father  was  still  alive,  and  was  still  refusing  to 
assist.  It  was  brought  to  the  mind  of  the  defendant's  so- 
licitor that  that  was  the  ground  upon  which  the  plaintiff's 
solicitor  would  enter  into  negotiations,  and  probably  come 
to  a  compromise.  He  knowing  that,  and  knowing,  therefore, 
the  materiality  of  the  fact  of  the  father  being  dead,  intention- 
ally concealed  that  fact,  knowing,  or  feeling  perfectly  con- 
vinced, that  if  he  said  that  the  father  was  then  dead  the 
other  solicitor  would  immediately  stop  the  negotiations.  It 
seems  to  me  that  his  concealment  of  that  fact  under  those  cir- 
cumstances amounted  virtually  to  an  absolute  misrepresen- 
tation of  fact  by  which  the  contract  was  obtained.  If  that 
be  so  the  compromise  was  a  void  contract,  and  the  decision 
of  the  Vice-Chancellor  was  right  in  saying  that  it  was  so. 

Cotton,  L.J.:  I  agree  in  the  opinion  expressed  by  the 
other  members  of  the  court,  and  I  should  add  nothing  but 
f(.»r  the  way  under  which  the  case  comes  before  us.  It  comes 
before  us  on  motion,  but  though  it  comes  before  us  in  that 
form,  we  have  to  decide  the  ultimate  rights  of  the  parties, 
and  in  ray  opinion,  as  regards  evidence,  it  ought  to  be  dealt 
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with  just  in  the  same  way  as  if  a  bill  had  been  filed.  I  am 
not  now  adverting  to  the  question  as  to  whether  or  no  the  evi- 
dence ought  to  have  been  given  mvd  voce  or  by  affidavit,  but 
to  the  question  whether  the  rule  that  on  interlocutory  ap- 
plications the  court  may  act  upon  evidence  given  on  the 
witness's  information  and  belief  applies  to  the  present  case. 
But  for  the  purpose  of  this  rule  those  applications  only  are 
269]  ^considered  interlocutory  which  do  not  decide  the 
rights  of  parties,  but  are  made  for  the  purpose  of  keeping 
things  in  statu  quo  till  the  rights  can  be  decided,  or  for  the 
purpose  of  obtaining  some  direction  of  the  court  as  to  how 
the  cause  is  to  be  conducted,  as  to  what  is  to  be  done  in  the 
progress  of. the  cause  for  the  purpose  of  enabling  the  court 
ultimately  to  decide  upon  the  rights  of  the  parties.  Now 
many  of  the  cases  which  are  brought  before  the  court  on 
motions  and  on  petitions,  and  which  are  therefore  inter- 
locutory in  form,  are  not  interlocutory  within  the  meaning 
of  that  rule  as  regards  evidence.  They  are  to  decide  the 
rights  of  the  parties,  and  whatever  the  form  may  be  in  which 
such  questions  are  brought  before  the  court,  in  my  opinion 
the  evidence  must  be  regulated  by  the  ordinary  rules,  and 
must  be  such  as  would  be  admissible  at  the  hearing  of  the 
cause.  In  my  opinion,  therefore,  on  such  applications,  if 
an  aflidavit  on  information  and  belief  is  made,  the  other 
side  is  not  called  upon  to  answer  it  under  the  peril  of  its 
being  said  to  him,  ^^  You  have  in  fact  admitted  this  by  not 
denying  it,  and  therefore  the  court  may  act  upon  the  ad- 
mission." But  I  must  add  this:  where  in  the  court  below 
the  evidence  not  being  strictly  admissible,  not  being  that 
upon  which  the  court  can  properly  act,  if  the  person  against 
wnom  it  is  read  does  not  object,  but  treats  it  as  admissible, 
then  before  the  Court  of  Appeal,  in  my  judgment,  he  is  not 
at  liberty  to  complain  of  the  order  on  the  ground  that  the 
evidence  was  not  admissible.  But  in  such  a  case  the  court 
does  not  act  on  the  statement  as  being  evidence  properly  ad- 
missible, but  because  the  party  has  by  the  course  which  he 
adopted  waived  proof  of  tlie  facts  stated  on  information  and 
belief.  I  have  said  this  because  I  think  that  the  matter  is 
one  of  very  considerable  importance,  and  that  the  habit  of 
introducing  into  applications  to  decide  the  rights  of  parties 
evidence  on  information  and  belief  has  done  great  injury  in 
many  ways  in  the  Chancery  Division.  It  lengthens  the  evi- 
dence, adds  greatly  to  the  expense,  and  has  often  caused  a 
great  deal  of  diflBculty,  both  in  the  court  below  and  in  the 
Court  of  Appeal,  in  ascertaining  the  real  facts.  In  the  pres- 
ent case,  if  one  had  to  rely,  for  the  purpose  of  affirming  the 
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decision  of  the  Vice-Chancellor,  upoti/anything  which  on 
these  affidavits  was  merely  stated  on  iitteVftiation  and  belief, 
I  should  *have  considerable  difficulty  in^amvihg  at  [270 
the  conclusion  that  the  order  could  be  suppbrtt^v  unless  I 
was  quite  satisfied  that  in  the  court  below  it  had  -h^n. argued 
on  the  admission,  or  the  practical  admission,  thai' the*  ^cts 
were  as  stated  on  information  and  belief.  But  an  admi^sian 
has  been  made  that  the  father  of  the  appellant  was,  or'wA'S, 
reputed  to  be,  a  man  of  property.  There  had  been  communis' 
cations  daring  the  lifetime  of  the  father,  and  representations 
had  been  made  that  the  defendant  could  not  pay  anything 
but  by  his  friends'  help.  Then  at  the  meeting  on  the  25th 
of  March  Mr.  Gregory,  the  defendant's  solicitor,  did  know, 
and  on  the  evidence  I  think  we  must  take  it  that  Mr.  Greenip, 
the  plaintiff's  solicitor,  did  not  know,  that  the  father  was 
dead.  As  the  father  was  a  man  of  reputed  means,  the  ques- 
tion of  whether  or  no  he  was  living  at  the  time  when  this  in- 
terview took  place  was  a  material  circumstance,  which  would 
materially  influence  Mr.  Greenip,  for  whether  the  father 
died  testate  or  intestate,  it  would  be  at  least  a  matter  to  be 
inquired  into  whether  Endean  had  not  acquired  property 
from  him.  I  therefore  arrive  at  the  conclusion  that  there  is, 
according  to  Mr.  Gregory's  own  statement,  a  concealment 
amounting  to  misrepresentation  of  facts  as  regards  the  father. 
I  do  not  at  all  say  that  Mr.  Gregory  made  an  intentional  and 
fraudulent  misrepresentation,  out  still,  in  my  opinion,  he 
made  what  Mr.  Gfreenip  would  naturally  take  as  a  repre- 
sentation that  the  father  was  still  living.  With  whatever 
intention  that  representation  was  made,  it  was  a  misrepre- 
sentation of  a  fact  material  for  Mr.  Greenip  to  know,  and 
I  think  that  the  plaintiff  is  entitled  to  be  relieved  from  the 
effect  of  a  compromise  obtained  by  such  a  misrepresentation. 

Solicitors  for  plaintiff:    Snell  &  Oreenip. 
Solicitor  for  defendant :    C.  Gregory . 

The  decision  of  a  motion  is  not  rM  Tone   «.   Brace,   Clarke's   Chy.,   503; 

adjuiditata  in  the  proper  sense  of  the  Riggs  v.  Pnrsell,  74  N.  Y.,  870. 
term :   Banks  v,   American  Tract  So-        But,  as  matter  of  practice,  the  first 

ciety,  4  Sandf.  Chj.,  438  ;   Pendleton  decision  is  considered  conclusive  upon 

t.  Weed,  17  N.  Y.,  77-S  ;    Dolfas  v.  the   same    state  of   facts :    Banks  d. 

Froecfa,  5  Hill,  498 ;  Snyder  v.  White,  American,   etc.,   4  Sandf.   Chy.,  488; 

6  How..  821;   Smith  «.   Spalding,  80  Dolfas  «.  Frosch,  6  Hill,  408 ;    Snyder 

How.,  880 ;  Riggs  v.  Porsell,  74  N.  Y.,  v.  White,  6  How.,  821  ;   Schlemmer  v. 

870;   Easton  v.  Pickersgill,  75  N.  Y.,  Myersteen.  19  How.,  412  ;  Ammidon  v. 

599.  8  N.  Y.  Weekly  Dig.,  87.  Wolcott,  15  Abb.  Pr  ,  815  ;  Dwight  v. 

'rhe  court  has  the  potoer,  in  its  dis-  St.  Johns,   25  N.    Y.,  208;    Smith  v. 

cretion,  to  rehear  a  motion  on  the  same  Spalding,  80  How.,  889;  Livingston's 

papers:    White  v.  Munroe,  88  Barb.,  Petition,  2  Abb^  (N.S.),  2;    Fenton  v. 

660  ;  Smith  v.  Spalding,  80  How.,  839 ;  Lamberman's,  etc.,  Clarke's  Chy.,  360 ; 
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Tone  V,  Brace,  Id.,  608  ;r '^'^^ler  v.  and  denied,   if  new  facts  are  proven 

Falconer,  7  Rob.,  45;  fWTehv.  Huber,  on  the  second  motion,  such  as  would 

7  Rob.,    62;    White*.  tj\  Munroe,   33  be  ground  for  giving  leave  to  renew: 

Barb.,  650 ;  Dunn.j.  Mefierole;  5  Daly,  Butts  v.  Burwell,  6  Abb.  (N.S.),  302. 

534 ;  First,  eUf^  v.  "Hamilton,  50  How.  Leave  to  renew  a  motion  will  be  de- 

Pr.,  116.  ,  ',*•••  •.  '  lii©^  i^  founded  on   the  same   facts  : 

Whertf  tbe«oOurt  inadvertently  fixed  Lovell  v.  Martin,  12  Abb.,  178. 

the  cpsts'  hh  an  appeal   at  much  less  Or,  where  all  the  facts  were  known 

th^\&«party  was  entitled  to,  held  it  to  the  party  when  the  original  motion 

Mi^**inregular  for  the  clerk  to  tax  them  was  made  :  Pattison  v.  Bacon,  21  How., 

•«{it  She  full  amount  to  which  the  party  478. 

was  entitled.    Application  should  have  Upon  a  motion  for  leave  to  renew  a 

been  made  to  the  court  to  correct  the  motion,  the  merits  of  the  main  appli- 

order  :    Williams  «.  Murray,  32  How.  cation  are  not  to  be  investigated  or  de- 

Pr..  187,  2  Abb.  Pr.  (N.S.),  292.  termined  :  Crocker  u.  Crocker,  1  Buffalo 

The  decision  of  a  motion  will  be  re-  Superior  Ct.  R. ,  274. 

garded  as  res  adjudicata  as  to  a  motion^  A  party,  by  appealing  from  an  order 

even  in  another  action,  for  the  same  denying  a  motion  with  leave  to  renew 

relief:    People  v»  Kelly,  1  Abb.  Pr.  the  same,  is  precluded  from  taking  ad- 

(N.S.),  432.  vantage  of  the  leave  to  renew  granted 

A  motion  once  denied  cannot  be  re-  thereby,  and  such  appeal  will  be  dis- 

newed,   as  a  matter  of  right,  except  missed,  if,  while  the  same  is  pending, 

upon  a  different  state  of  facts  arising  the  motion  be  renewed  in  the  court 


subsequent  to  the  decision  of  the 
former  motion  :  Bank  v.  Moore,  5  Hun, 
624. 

A  motion  once  denied  cannot  be  re- 
viewed, even  on  fresh  papers  present- 
ing further  evidence,  without  leave: 
Schultze  V.  Rodewald,  1  Abb.  N.  C, 
365. 

And  on  a  new  state  of  facts,  except 
upon  leave  first  had  to  apply  anew : 
Banks  «.  American,  etc.,  4  Sandf.  Chy., 
438;  Lovell  v.  Martin,  21  How.,  238. 

See  Tone  v.  Brace,  Clarke's  Chy., 
603. 

The    authority   of    the    decision    is 


below:  Harrison  tJ.  Nehr,  9  Hun,  127 ; 
Whitney  «.  Mayor.  37  N.  Y.,  600; 
Fisher  v.  Gould,  9  Weekly  Dig.,  44. 

A  motion  may  be  renewed  upon  a 
different  state  of  fact-s,  or  by  supplying 
defects  in  proof :  Riggs  i;.  Pursell,  74 
N.  Y.,  370;  Easton  «.  Pickersgill,  .75 
N.  Y.,  599,  8  N.  Y.  Week.  Dig..  37. 

Where  a  special  motion  is  made  and 
denied  without  any  leave  given  to 
renew  it,  if  either  party  desires  to  be 
relieved  of  the  order,  an  application 
should  be  made  to  the  court  for  leave 
to  have  a  rehearing.  Upon  such  an 
application,  addressed  to  the  discretion 


equally  binding  whether  an  order  is     of  the  court,  fresh  facts  or  some  good 


entered  or  not :  Wheeler  c.  Falconer, 
7 Rob.,  45  ;  Eighmy  v.  People,  79  N. Y., 
546,  552,  557. 

If  the  party  desire  to  renew  a  mo- 
tion, unless  the  order  state  it  to  be 
without  prejudice,  he  should  move  for 
leave  to  do  so  :  Dolfus  v.  Frosch,  5 
Hill,  493;  Smith  v,  Spalding,  30 
How.,  339. 

Although  a   motion   cannot   be  re- 


excuse  should  be  furnished. 

If  a  new  state  of  facts  arises  after 
the  hearing  and  denial  of  a  motion,  a 
new  motion  may  be  made  based  upon 
such  new  facts,  and  granted,  even  when 
leave  has  not  been  obtained  to  renew. 

It  is  within  the  discretion  of  the 
court  to  allow  a  motion  to  be  renewed 
upon  the  same  state  of  facts,  upon  an 
application  addressed  to  die  discretion 


newed  without  leave,  it  is  common  to     of  the  court  for  that  purpose :   Went- 


give  notice  of  an  application  for  such 
leave,  and  in  the  same  notice  to  give 
notice  of  renewing  such  motion  condi* 
tionally,  in  case  such  leave  be  granted: 
Fowler  «.  Kuber,  7  Rob. ,  52  :  Crocker 
«.  Crocker,  1  Buffalo  Superior  Ct.  R., 
275. 

A    motion    should    not    be    denied 


worth  V.  Went  worth,  51  How.  Pr.,  289. 

But  where  a  motion  for  an  extra 
allowance  was  denied  after  the  first 
trial,  it  is  no  bar  to  a  like  application 
after  a  second  trial,  if  the  circum- 
stances on  that  are  matertaUy  different  : 
Fox  T.  Fox,  24  How.,  385. 

The  rule  that  a  motion  denied  by 


merely  on  the  ground  that  a  motion  of    one  judge  cannot  be  renewed  before  an- 
the  same  nature  has  already  been  made     other  on  the  same  facts,  without  leave. 
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does  not  apply  to  the  case  of  an  appli-  maiy  application  is  not  ordinarily  a 
cation  to  the  discretion  of  the  court  to  final  adjudication  of  the  merits  of  the 
allow  bail  to  surrender  as  matter  of  controversy.  It  will  bar  another  sum- 
favor,  upon  excuse  for  delay,  after  an  mary  application  unless  leave  is  given 
application  for  exoneration  as  matter  of  to  renew,  but  will  not  affect  any  other 
right  has  been  denied  on  the  ground  remedy.  A  provision,  therefore,  in  an 
that  the  strict  time  had  passed  :  Hall  order  denying  relief  upon  such  an  ap- 
D.  Emmons.  9  Abb.  Pr.(N.ti.),  370;  S.C.,  plication,  which  assumes  to  limit  the 
2  Sweeny,  d96,  reversing  8  Abb.(N.S.),  rights  of  the  parties  to  bring  an  action 
451.  for  relief  either  by  prescribing  terms 

But  a  decision  upon  a  motion  is  not  or  limiting  the  time  for  the  commence- 
usually  rt9  adjudicala  as  to  a  subse-  ment  of  such  an  action,  is  erroneous  : 
quent  suit,  for  on  the  motion  there  is  Howell  v.  Mills,  53  N.  Y.,  323. 
no  opportunity  to  call  witnesses  or  When,  however,  the  court  has  power 
cross-examine  those  who  make  affida-  to  refer  questions  of  fact  to  referee,  be- 
vits  :  Van  Rensselaer  v.  Sheriff,  1  Cow.,  fore  whom  witnesses  may  be  called  and 
602;  Pendleton  c.  Weed,  17  N.  Y.,  fully  examined,  and  such  a  reference 
T7-8;  Snyder  c.  White,  6  How.  Pr.,  is  made,  the  facts  fully  investigated, 
321;  Smith  v.  Spalding,  30  How.  Pr.,  and  a  report  made  by  the  referee,  a 
339  ;  Hoffman  v.  Hoffman,  46  N.  Y.,  decision  upon  such  a  motion  is  res  ad- 
30-2;  Simpson  v.  Hart,  14  Johns.,  63;  judicata:  Dwight  v.  St.  John,  25  N. 
Belmont  v.    Erie,   etc.,  2  Barb.,  637,  Y.,  203. 

642;  Howell  v.  Mills,  63  N.  Y.,  323;  See  Concklin  v.  Taylor,  68  N.   Y., 

Riggs  V.  Pursell,  74  N.  Y.,  370.  221  ;  Jordan  v,  Volkenning,  72  N.  Y., 

A  refusal  to  grant  relief  upon  a  sum-  800,  307. 


[9  Chancery  Division,  275.] 
V.C.H.,  June  7  :    C.A.,  June  26  ;  July  1,  1878. 

*Anglo-Italian  Bank  v.  Davies.  [275 

[1878     A.     76.] 

JuifymetU  Creditor— Jieceiver-^21  A  28  VieL  e.  112,  ».  \— Judicature  Act,  1873,  ».  25, 

«!&».  8 — Rule*  of  Courtf  (h'der  xui,  rr.  1,  28. 

A  creditor,  who  had  recovered  judgment  in  an  action  in  the  Chancery  Division 
for  payment  of  a  sum  of  money,  sued  out  an  elegit  against  his  debtor,  whose  only 
int<fl*e8t  in  land  was  an  equity  of  redemption  in  fee.  The  creditor  then  commenced 
an  action  in  the  Chancery  Division,  claiming  to  have  it  declared  that  he  was  entitled 
to  a  charge  on  the  land,  and  to  have  such  charge  enforced  by  sale,  foreclosure,  de- 
livery in  execution,  or  otherwise  as  the  court  might  direct,  and  asking  for  a  receiver. 
The  plaintiff  then  moved  for  a  receiver  in  the  new  action. 

Held,  by  Hall,  V.C.  and  by  the  Court  of  Appeal,  that  the  stetute  27  A  28  Vict, 
c.  1 12,  8.  I,  did  not  take  away  the  old  right  which  a  judgment  creditor  had  before  the 
statute  1  A  2  Vict.  c.  110,  to  take  proceedings  in  equity  to  obtain  the  benefit  of  a 
judgment  which  there  were  legal  impediments  to  his  enforcing  at  law,  and  that  the 
plaintiff  was  not  obliged  to  wait  till  the  trial,  but  might  obtain  a  receiver  on  inter- 
locutory application  in  the  new  action. 

Whether  the  appointment  of  a  receiver  could  have  been  obtained  in  the  old  action, 
quare. 

Discussion  of  the  powers  given  to  the  court  of  appointing  receivers  by  Judicature 
Act,  1878,  s.  25,  subs.  8. 

On  the  8th  of  January,  1878,  the  plaintiffs  recovered 
against  the  defendant  judgment  in  the  Chancery  Division  in 
an  action  of  the  same  name  [1877  A.  118]  for  £87,691  and 
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costs.  The  defendant  was  entitled  to  real  and  personal 
estate.  The  plaintiffs  recovered  a  small  sura  under  *dfl,  fa.^ 
a  return  of  no  further  goods  being  made,  and  took  out  writs 
of  elegit  against  the  defendant's  real  estate.  But  it  turned 
out  that  it  was  subject  to  legal  mortgages  and  could  not  be 
given  in  execution  by  the  sheriff.  No  return  was  made  ro 
the  writs  of  elegit.  The  plaintiffs  thereupon  commenced 
this  action,  claiming  to  have  it  declared  that  under  and  by 
virtue  of  their  judgment  they  were  entitled  to  a  charge  upon 
all  and  every  the  lands,  tenements,  and  hereditaments 
whereof  the  defendant  was  seised,  possessed,  or  entitled  for 
any  estate  or  interest  in  equity  or  at  law,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  and  in  particular 
upon  his  estate  and  interest  in  certain  hereditaments  men- 
2i  6]  tioned  in  the  writ ;  to  *have  such  charge  enforced  by 
sale,  foreclosure,  delivery  in  execution,  or  otherwise  as  the 
court  might  direct;  and  for  a  receiver  and  injunction  ;  and 
the  plaintiffs  claimed  discovery  from  the  defendant  as  to  the 
several  matters  aforesaid,  and  generally  in  aid  of  the  writs 
of  elegit  issued  by  them  upon  their  said  judgment. 

The  plaintiffs  then  moved  before  Vice-Chancellor  Hall 
that  a  receiver  might  be  appointed  of  the  rents,  profits,  sur- 
plus or  other  proceeds  of  sale,  and  all  other  moneys,  if  any, 
whereunto  the  defendant  then  was  or  might  be  entitled, 
or  which  might  be,  or  but  for  the  order  to  be  made  on  the 
motion,  might  be  payable  to  the  defendant  or  any  person 
or  persons  on  his  behalf  arising  from  or  in  anywise  in  re- 
spect of  certain  specified  estates,  and  any  other  lands,  ten- 
ements or  hereditaments  in  the  city  of  London  and  the 
counties  of  Middlesex  and  Sussex,  or  any  estate  or  interest 
of  the  defendant,  whether  at  law  or  in  equity,  in  tlie  here- 
ditaments thereinbefore  particularly  mentioned,  and  any 
such  other  lands,  tenements,  or  hereditaments  as  aforesaid, 
with  all  necessary  and  proper  directions  in  that  behalf  ;  with 
the  usual  directions  for  the  delivery  of  deeds  to  the  receiver, 
and  an  injunction  to  restrain  the  defendant  from  receiving 
such  rents,  profits  and  moneys. 

The  motion  was  heard  before  Vice-Chancellor  Hall  on  the 
7th  of  June,  1878,  and  was  supported  by  evidence  that  the 
defendant  was  selling  various  parts  of  his  real  estates. 

Dickinson^  Q.C.,  and  Ingle  Joyce^  for  the  motion. 
Hastings^  Q.C.,  and  jBoz/ier,  contra. 

The  arguments  before  the  Vice-Chancellor  were  the  same 
as  the  arguments  before  the  Court  of  Appeal,  which  are 
given  below  ;  and  in  addition  to  the  authorities  cited  to  the 
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Court  of  Appeal  the  cases  of  Wells  v.  Kilpi7i  (')  aud  Beckett 
V.  Buckley  (•)  were  referred  to. 

Hall,  V.C.:  The  question  in  this  case  is  one  which,  I 
think,  has  never  been  decided,  excepting  so  far  as  it  was 
decided  in  Tillett  v.  Pearson  {^y  *The  decision  in  [277 
that  case. appears  to  be  applicable  to  the  present  case,  but 
not  to  have  been  a  decision  ux>on  argument. 

Considering  the  case  independently  of  that  decision,  I 
will  endeavor  to  state  what  I  consider  to  be  the  correct  con- 
clusion. I  should  have  wished  to  be  able  to  give  the  case 
more  consideration,  but  from  its  nature  I  think  it  incumbent 
upon  me  to  dispose  of  the  matter  now. 

The  argument  is  presented  thus  on  behalf  of  the  appli- 
cant. He  says :  ''Apart  from  the  two  statutes,  1  &  2  Vict, 
c.  110,  and  27  &  28  Vict.  c.  112,  I  should  have  had,  under 
the  circumstances  of  this  case,  a  right  to  come  to  the  court 
to  have  relief  by  the  appointment  of  a  receiver  over  these 
particular  properties  which  belonged  to  the  debtor,  subject 
to  the  rights  of  any  prior  incumbrance,  so  as  to  protect  the 
property  in  order  that  it  might  be  made  available  for  my 
judgment."  The  applicant  then  contends  that  the  right 
has  not  been  interfered  with  or  taken  away  by  either  of 
those  statutes. 

As  regards  the  first  statute,  there  is  nothing  in  it  which  it 
can  be  contended  takes  away  the  right.  That  statute  gives 
enlarged  rights  to  the  judgment  creditor,  making  the  whole 
of  the  interest  of  the  debtor,  and  not  merely  a  moiety  of  it 
(which  was  the  common  law  right),  liable  under  an  elegit, 
and  it  gives  him  a  general  charge  over  other  properties  than 
those  which  were  available  for  the  benefit  of  judgment  cred- 
itors before  the  act. 

The  act  27  &  28  Vict.  c.  112,  is  the  one  which  it  is  most 
important  to  consider  in  this  case,  and  its  first  section  is 
relied  on  in  answer  to  this  application.  That  section  is, 
"No  judgment,  statute,  or  recognizance  to  be  entered  up 
after  the  passing  of  this  act  shall  affect  any  land  (of  what- 
ever tenure)  until  such  land  shall  have  been  actually  deliv- 
ered in  execution  by  virtue  of  a  writ  of  elegit  or  other 
lawful  authority,  in  pursuance  of  such  judgment,  statute, 
or  recognizance."  It  is  said  that  the  plaintiff  in  this  action 
is  by  force  of  that  section  not  entitled  to  come  to  the  court 
for  a  receiver  until  after  such  time  as  he  shall  by  means  of 
a  decree  or  order  in  this  action  have  been  declared  to  have 
a  lien  on  the  land  under  his  judgment.     It  appears  to  me 

(»)  Law  Rep.,  IS  Eq.,  298.  («)  Law  Rep.,  17  Eq.,  436. 

(»)  48  L.  J.  (Ch.),  93. 

26  Eng.  Kep.  14 
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that  this  is  not  a  sound  view.  In  Hatton  v.  Haywood  (*), 
278]  the  question  was  whether  *a  judgment,  in  respect  of 
which  there  was  no  delivery  in  execution  "by  virtue  of  a 
writ  of  elegit  or  other  lawful  authority,"  could  prevail  over 
a  bankruptcy.  Before  there  had  been  a  delivery  in  execu- 
tion, the  whole  of  the  bankrupt's  propertv  passed  to  the 
trustee  under  the  bankruptcy,  subject  only  to  such  judg- 
ments as  at  the  time  of  the  bankruptcy  were  effectual  as 
against  bankruptcy.  Judgments  against  real  and  personal 
estate  were  intended  by  the  act  to  be  placed  on  the  same 
footing,  and  if  the  judgment  in  any  given  case  would  not 
have  been  effectual  as  against  personalty,  it  was  not  in- 
tended that  it  should  be  effectual  against  realty.  There- 
fore, when  you  come  to  apply  sect.  1  to  the  case,  as  the  law 
with  respect  to  real  estate  is  to  be  assimilated  to  that  relating 
to  personal  estate,  the  result  is,  that  there  being  no  execu- 
tion there  is  no  lien,  and  the  property  must  pass  to  the  trus- 
tee free  from  the  judgment.  Tlie  main  purpose  and  object 
of  the  act  was  to  facilitate  the  transfer  of  land  by  rendering 
it  unnecessary  to  make  searches  for  judgments  on  the  pur- 
chase of  land,  and  the  law  was  altered  step  by  step  with  a 
view  to  giving  purchasers  a  good  title  as  against  judgments. 
But  I  see  no  reason,  founded  on  the  policy  of  the  act,  why 
the  law  should  be  changed  in  a  case  like  that  now  before 
the  court.  If  under  the  old  law  the  creditor  would  have 
been  entitled  to  come  to  the  court  and  say,  *'  I  have  a  judg- 
ment which  I  cannot  enforce  because  there  is  a  legal 
impediment,  let  me  enforce  it  through  the  equitable  juris- 
diction of  the  court,"  I  see  no  reason  why  the  court  should 
refuse  to  give  the  creditor  all  the  advantages  which  he 
would  have  had,  independently  of  the  acts,  subject  of 
course  to  any  rights  which  third  parties  might  have  ac- 
quired by  alienation  or  bankruptcy,  or  otherwise. 

When  we  read  the  judgments  in  that  case,  I  think  the 
learned  judges  held  that  if  vou  get  a  receiver  the  provisions 
of  the  act  are  complied  with,  for  that  you  get  a  delivery  of 
the  land  in  execution  by  virtue  of  "  other  lawful  authority." 
This  is  exactly  what  the  applicant  has  come  for.  He  has 
come  for  a  receiver,  so  that  ne  may  be  in  possession  by  law- 
ful authority,  and  Lord  Sel borne  in  his  judgment  refers  to 
Thornton  v.  Finch  (*),  as  showing  that,  although  the  land 
279]  was  not  specifically  bound  until  taken  *in  execution, 
yet  the  inchoate  right  under  1  &  2  Vict.  c.  110  might  be  made 
the  foundation  of  a  suit  in  equity  to  remove  the  legal  diffi- 
culty in  the  way  of  making  a  perfect  charge.     Therefore  it 

(>)  Law  Rep.,  9  Ch.,  229,  wde,  (»)  4  Giff.,  616. 
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appears  to  me  that  there  is  nothing  whatever  in  that  judg- 
ment hostile  to  the  application  which  is  made  in  the  present 
case. 

Then,  if  the  difBcuItv  upon  the  statute  does  not  exist,  as 
I  think  it  does  not,  is  the  applicant  entitled,  under  the  prac- 
tice of  the  court,  to  make  this  motion  under  existing  cir- 
cumstances? Considering  the  nature  of  the  property  which 
the  motion  seeks  to  make  applicable — a  property  which,  if 
it  remains  in  the  hands  of  the  debtor  may,  by  means  of  a 
sale  or  disposition,  be  rendered  unavailable  for  the  purpose 
of  the  execution — sl  property  which,  in  the  view  of  this  court 
must  be  considered  liable  to  equitable  execution,  this  ap- 
pears to  me  a  proper  case  for  the  exercise  of  the  jurisdic- 
tion. I  do  not  consider  that  any  of  the  cases  referred  to 
are  hostile  to  this  conclusion.  The  decision  of  Vice-Chan- 
cellor  Wood  in  In  re  Cowbridge  Railway  Company  {^)  cer- 
tainly is  not,  for  his  view  was  that  it  was  not  intended  by 
the  second  act  to  take  away  the  rights  which  existed  under 
1  &  2  Vict.  c.  110.  The  observations  of  Lord  Justice  Giflfard 
in  Quest  v.  Cowbridge  Railway  Company  (")  do  not  appear 
to  me  to  be  adverse  to  my  view,  but  in  fact  to  support  it. 

It  appears  to  me,  therefore,  that  an  order  ought  to  be 
made  for  a  receiver  according  to  the  terms  of  the  notice  of 
motion.  

The  defendant  appealed.  The  appeal  came  on  to  be  heard 
on  the  26th  of  June. 

Ha^tingSy  Q.C.,  and  Romer^  for  the  appellant :  Our  case 
is,  that  until  the  land  has  been  delivered  in  execution,  or 
an  order  made  declaring  the  judgment  creditor  to  have  a 
charge  on  it,  he,  by  virtue  of  27  &  28  Vict.  c.  112,  s.  1,  has 
no  interest  in  the  land  and  cannot  apply  for  a  receiver.  The 
right  to  a  receiver  depends  on  the  plaintiifs  having  a  charge, 
and  the  statute  says  that  till  certain  things  have  been  done 
the  judgment  shall  not  aflfect  the  land.  Hatton  v.  Hay- 
wood(^)  decides  that  a  judgment  ^creditor  to  whom  [280 
the  land  has  not  been  delivered  in  execution  has  no  charge 
as  against  a  trustee  in  bankruptcy.  We  do  not  dispute 
that  at  the  hearing  the  plaintiffs  might  get  a  declaration 
that  they  were  entitled  to  a  charge,  and  then  obtain  a  re- 
ceiver. Wells  V.  Kilpini^)  bears  out  the  view  that  there  is 
no  present  charge. 

[J  ESS  EL,  M.R.:  In  that  case  equitable  execution  was 
granted  by  the  appointment  of  a  receiver.] 

(»)  Law  Rep.,  6  Eq.,  418.  (»)  Law  Rep.,  9  Ch.,  229,  anU, 

(«)  Law  Rep.,  6  Eq.,  619.  (♦)  Law  Rep.,  18  Eq.,  298. 
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Yes,  but  at  tlie  bearing. 

[Jessel,  M.R.:  The  qaestion  is,  whether  it  may  not  be 
obtained  before  the  hearing.] 

Then  we  say  that  the  receiver  cannot  be  obtained  on  inter- 
locutory application  in  this  action,  because  that  is  giving 
on  motion  tlie  whole  relief  to  be  obtained  in  the  action. 

[Jkssel,  M.  R.:  In  a  proper  case  why  may  it  not  be  given 
beiore  the  hearing  ?] 

It  would  be  inconsistent  with  1  &  2  Vict.  c.  110,  s.  13, 
which  provides  that  relief  is  not  to  be  obtained  within  the 
year. 

[Jessel,  M.R.:  Does  that  apply  to  any  relief  except  the 
enforcing  the  equitable  charge  created  by  that  statute}] 

Here  is  a  judgment  which  at  present  does  not  affect  the 
land :  how  can  bringing  an  action  give  a  right  to  appoint  a 
receiver  on  motion  i  the  commencing  the  action  cannot  make 
the  judgment  affect  the  land.  In  TiUett  v.  Pears(m{*)  it 
was  held  that  a  judgment  creditor  who  had  sued  out  an 
elegit  and  got  a  return  from  the  sheriff  might  file  a  bill  for  a 
receiver.  The  Vice-Chancellor  considered  that  the  only  case 
bearing  on  the  present,  and  it  is  distinguishable,  for  here 
there  has  not  been  a  return.  The  property,  moreover,  was 
a  wasting  property,  and  the  case  was  not  argued.  The  re- 
turn to  the  writ  brought  the  case  within  the  words  of  the 
1st  section. 

[Jessel,  M.R.:  The  ground  on  which  I  went  in  that  case 
was  that  it  was  giving  equitable  execution.] 

The  Judicature  Act,  1873,  s.  26,  subs.  8,  does  not  warrant 
the  giving  the  whole  relief  sought  in  the  action  on  an  inter- 
locutory application. 

281]  *[Jessel,  M.R.:  I  do  not  agree  with  that  view; 
but  it  appears  to  me  a  question  whether  it  was  necessary 
that  there  should  be  a  fresh  action,  and  whether  the  receiver 
might  not  have  been  appointed  in  the  original  action. 

J)ickinso7i^  Q.C.:  The  Vice-Chancellor,  on  his  attention 
being  directed  to  In  re  Cowhridge  Railway  Companyf^) 
and  Guest  v.  Cowbridge  Railway  Company  ("),  had  intimated 
that  a  fresh  action  would  be  necessary.] 

Assuming  that  the  relief  sought  at  the  hearing  can  be 
granted  now,  the  court  will  not  enforce  the  judgment  within 
the  year,  Smith  v.  Hurst{^)\  though  it  can  interfere  to 
protect  the  property :  Partridge  v.  Foster  (*)  ;  Watts  v. 
Jefferyes  (*).     We  say  that  even  if  the  plaintiff  is  entitled 

(»)  48  L.  J.  (Ch.^,  93.  (<)  1  Coll.,  706. 

(«)  Law  Rep.,  5  Eq.,  418.  (»)  84  Beav.,  1. 

(»)  Law  Rep.,  6  Eq.,  61».  (•)  8  Mac.  <fc  G.,  872. 
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the  new  action  is  an  improper  one,  for  that  the  relief  could 
have  been  obtained  in  tne  old  one. 

[Jkssel,  M.R.:  Can  that  be  anything  more  than  a  ques- 
tion of  costs?  Clutton  V.  JJ€e{^).] 

If  a  new  action  is  wanted,  the  relief  should  be  obtained  at 
the  trial.  A  motion  ought  to  be  in  the  original  action,  not 
in  the  new  one. 

Dickinson^  Q.C.,  and  Ingle  Joyce^  contra :  Our  case  does 
not  depend  on  the  statutory  charge,  but  on  the  general  right 
of  a  judgment  creditor :  Mitford  on  Pleading  {') ;  Curling  v. 
Marqids  Tmonshevd  (") ;  Lord  Dillon  v.  Plaskett  {*) ;  Neate 
V.  Ihike  of  Marlborough  {^\  In  Smith  v.  Hurst^  an  elegit 
not  having  been  issued,  the  court  could  not  interfere  under 
the  old  law,  so  the  case  turned  on  the  1  &  2  Vict.  c.  11.0 
The  case  is  a  clear  one  for  equitable  relief ;  there  are  impedi- 
ments to  the  judgment  being  enforced  at  law.  Then,  can  it 
be  done  on  interlocutory  application?  Smith  v.  Hurst  is 
an  authority  that  it  can,  for  a  receiver  was  there  granted  on 
motion  as  to  the  chattels.  HaMmi  v.  Haywood  {^)  does  not 
affect  us.  The  plaintiff  there  could  only  *succeed  [282 
by  showing  that  he  had  an  interest  in  the  land  at  the  time 
of  the  bankruptcy,  at  which  time  possession  had  not  been 
given.  The  statute  27  &  28  Vict.  c.  112  has  not  taken  away 
the  old  right  to  come  into  equity  to  have  possession  de- 
livered. 

Hastings^  in  replv. 

Jessel,  M.R.:  l^his  is  an  appeal  from  the  decision  of 
Vice- Chancellor  Hall,  and  it  raises  an  important  question, 
which  has  been  argued  at  very  great  length,  and  which  I 
lament  to  have  been  capable  of  argument.  There  is  an  un- 
satisfied and  undisputed  judgment  against  the  defendant  for 
many  thousand  pounds.  The  defendant  is  in  possession  of 
freehold  land  in  fee  simple  of  which  he  is  receiving  the  rents. 
That  land  happens  to  be  subject  to  a  mortgage,  and,  the 
legal  estate  being  outstanding  in  the  mortgagee,  the  judg- 
ment creditor  cannot  obtain  possession  of  it  under  the  ordi- 
nary writ  of  elegit.  It  is  gravely  urged  that,  notwithstanding 
the  act  of  Parliament  which  applies  equitable  rules  to  all 
matters,  the  owner  of  the  land  can  by  reason  of  the  out- 
standing mortgage,  remain  in  possession  and  receive  the 
rents  in  defiance  of  the  judgment  creditor  until  the  trial  of 
the  action,  if  indeed  the  argument  does  not  go  the  length  of 
saying  that  the  judgment  creditor  has  no  remedy.     I  lament, 

(«)  7  Ch.  D.,  641.  {*)  2  Bli.  (N.S.),  289. 

(•)  Page  126.  (»)  8  My.  &  Or.,  407. 

(»)  19  Ves.,  628,  632.  («)  Lftw  Rep.,  9  Ch.,  229,  ante. 
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I  say,  that  it  was  possible  to  argue  sach  a  case,  and  it  is 
only  possible,  because  the  words  of  the  statute  27  &  28 
Vict.  c.  112,  are  such  as  do  not  tit  in  with  the  preamble  of 
the  act  or  with  the  ordinary  knowledge  of  judgment  law 
possessed  by  those  acquainted  with  the  subject.  The  act 
was  no  doubt  passed  for  a  very  useful  purpose,  but  I  think 
I  can  safely  say  it  never  could  have  been  in  the  comtempla- 
tion  of  the  framers  that  it  should  be  sought  to  be  made  use 
of  for  such  a  purpose  as  this.  However,  we  must  deal  with 
the  act  as  we  find  it.  It  says  (sect.  1):  "No  judgment, 
statute,  or  recognizance  to  be  entered  up  after  the  passing 
of  this  act,  shall  aflfect  any  land  (of  whatever  tenure)  until 
such  land  shall  have  been  actually  delivered  in  execution 
by  virtue  of  a  writ  of  elegit  or  other  lawful  authority,  in 
pursuance  of  such  judgment,  statute,  or  recognizance." 

The  first  question  that  arose  after  the  passing  of  the  act 
283]  was  *what  was  the  meaning  of  "actually  delivered 
in  execution."  Everybody  knew  what  "  delivered  in  ex- 
ecution" meant,  but  "actually  delivered  in  execution" 
was  not  so  easy  to  understand.  It  was  decided  that  it  meant 
the  same  thing  as  "delivered  in  execution,"  and  therefore 
that  difficulty  vanished. 

The  next  qestion  was  what  was  the  meaning  of  "other 
lawful  authority."  Those  words  became  the  subject  of 
judicial  decision,  and,  as  I  understand  the  result  of  that  de- 
cision, it  was  this :  that  the  words  referred  to  the  order  of  a 
court  having  authority  to  give  that  which  amounted  to  de- 
livery in  execution,  although  not  technically  a  delivery  in 
execution,  in  other  words,  to  what  was  commonly  called  eq^ui- 
table  execution,  which  was  putting  the  land  in  the  possession 
of  a  receiver.  That  was  decided  by  the  full  Court  of  Appeal 
in  Hatton  v.  Haywood  (*). 

Then  the  next  question  is,  how  this  equitable  execution 
is  to  be  obtained?  I  will  take  the  two  periods,  those  before 
and  after  the  passing  of  the  Judicature  Act.  Before  the 
passing  of  the  Judicature  Act  the  mode  of  obtaining  equi- 
table execution  was  by  issuing  a  writ  of  elegit,  and,  without 
obtaining  a  return,  to  file  a  bill  in  equity  alleging  that  the 

{)laintiff  had  issued  his  writ  of  elegit,  and  that  owing  to 
egal  impediments  it  could  not  be  enforced  at  law,  and  ask- 
ing for  payment  of  the  judgment  debt  by  means  of  a  receiver. 
According  to  the  practice  the  application  for  the  receiver 
was  made  by  interlocutory  application  before  the  hearing, 
and  in  a  proper  case  it  was  granted.  Now,  I  am  not  aware 
that  it  was  ever  decided  that  it  should  be  refused  because 

(')  Law  Rep.,  9  Ch.,  229,  ante. 
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the  defendant  was  owner  in  fee  simple.     It  ought  to  be 
granted  in  every  proper  case. 

In  dealing  with  such  an  application  the  first  point  to  be 
considered  was  whether  there  was  an  undisputed  judgment. 
In  this  case  it  is  quite  clear  that  there  is.  The  next  point 
was:  Has  the  defendant  got  the  land !  because  he  might  say, 
*'Do  not  appoint  a  receiver  of  sombody  else's  land ;  I  am 
not  in  possession;  I  have  nothing  to  do  with  it."  Here 
there  is  no  dispute  about  that.  W  hen  those  two  points  were 
answered  the  thii-d  point  was :  "Is  the  interest  of  the  debtor 
in  the  land  such  that  it  cannot  be  reached  at  law?"  If  that 
was  answered  in  the  affirmative,  as  it  must  be  in  the  case  of 
an  equity  of  redemption  (for  the  Statute  of  *West-  [284 
minster  was  extended  by  the  Statute  of  Frauds  only  to  the 
case  of  pure  equities,  that  is,  where  there  was  a  bare  trust 
and  not  an  estate  like  an  equity  of  redemption), — if  that  was 
answered  in  the  affirmative  it  seems  to  me  that  the  order 
should  be  of  course.  It  does  not  appear  to  have  been  neces- 
sary to  consider  any  such  question  as  whether  the  debtor's 
interest  was  a  life  estate  or  an  estate  for  years  or  a  wasting 

Eroperty.  The  creditor  wanted  his  money,  and  it  would 
ave  made  a  great  difference  to  him  whether  he  got  it  then  or 
five  or  ten  years  later,  after  the  case  had  come  to  a  hearing. 
In  former  days  the  market  value  of  a  fee  simple  in  posses- 
sion and  of  a  fee  simple  in  reversion  after  the  trial  of  a  chan- 
cery suit  would  have  been  very  different.  Besides  that,  it 
must  be  remembered  that  now  the  liability  to  become  bank- 
rupt is  universal.  In  former  days  most  landed  proprietors 
were  not  subject  to  the  bankruptcy  laws,  but  that  is  not  so 
now ;  and  it  was  decided  in  Hatton  v.  Haywood{\  that  the 
title  of  the  trustee  in  bankruptcy  overrides  that  or  the  judg- 
ment creditor  who  has  not  got  his  execution.  It  appears  to 
me,  therefore,  there  is  no  ground  for  saying  that  where  all 
the  circumstances  I  have  mentioned  concurred,  a  court  of 
equity  would  not  have  granted  a  receiver  before  the  Judi- 
cature Act  upon  an  interlocutory  application. 

I  may  mention  that  every  case  on  the  subject  with  which 
I  am  acquainted  was  a  case  in  which  the  application  was 
made  upon  interlocutory  motion  before  the  hearing.  It  was 
so  in  the  well-known  decision  of  Lord  Dillon  v.  PlasJcettf^) ; 
and  Lord  Eldon,  in  giving  judgment,  does  not  refer  to  the 
fact  which  was  mentioned,  not  in  the  bill,  but  only  inci- 
dentally in  the  course  of  the  argument,  that  Lord  jDilion 
had  only  a  life  interest. 
The  origin  of  the  right  which  is  established  by  all  the  au- 

(')  Law  Rep.,  9  Oh.,  229,  anU,  («)  2  Bli.  (N.S.),  239. 


112  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Anglo- Italian  Bank  v.  Da  vies.  C.A. 

thorities  is  shown  clearly  by  Neate  v.  Duke  of  Marlbo- 
rougJi^).  The  judgment  creditor  had  no  interest  in  the 
estate  itself,  he  only  had  the  potentiality  of  acquiring  one. 
The  elegit  was,  as  its  name  imports,  only  an  option  to  take 
the  lands.  The  judgment  creditor  might  issue  ?i  fieri  facias 
by  which  he  could  get  the  goods,  or  an  elegit,  by  which  he 
could  get  both  the  land  and  the  goods — originally  only  half 
the  land,  but  afterwards,  by  the  statute  1  &  2  Vict.  c.  110, 
285]  *the  entirety.  It  was  held  in  equity — why  I  do  not 
understand — that  the  only  way  of  intimating  his  desire  to 
exercise  his  option  was  by  issuing  the  writ  of  elegit.  It  was 
argued  very  strenuously  in  Neate  v.  Duke  qf  Marlborough  {) 
that  a  man  might  say,  I  exercise  my  option  by  telling  you 
I  want  the  land,  and  I  cannot  get  it  at  law;  why  go  through 
the  form  of  issuing  an  elegit  which  can  result  in  nothing  t 
However,  Lord  Gotten  ham,  in  Neate  v.  Duke  of  Marlbo- 
roughj  felt  bound  by  the  prior  authorities,  and  decided  that 
that  useless  and  absurd  form  by  which  the  creditor  could  nob 
get  the  estate,  must  be  followed,  and  that  the  bill  failed  for 
not  having  alleged  it.  Still  the  substance  of  the  case  was  that 
the  judgment  creditor  had  exercised  his  option  to  take  the 
defendant's  land,  and  that  he  could  not  get  at  it  because  the 
defendant's  interest  was  of  an  equitable  nature,  which  could 
not  be  reached  except  by  the  assistance  of  the  Court  of 
Equity,  and  when  he  showed  that  he  had  properly  exer- 
cised his  option,  and  was  in  the  position  of  a  man  who  would 
have  got  the  land  at  law  if  the  estate  had  been  legal,  he 
was  entitled  to  the  assistance  of  the  Court  of  Equity  by  in- 
terlocutory application  if  the  estate  was  equitable. 

Now,  if  that  were  so,  undoubtedly  this  action  and  order 
would  have  been  right  before  the  passing  of  the  Judicature 
Act,  unless  we  are  prepared  to  hold  that  this  is  not  a  de- 
livery in  execution.  As  I  have  said  before,  it  is  always 
called  equitable  execution ;  it  was  so  called  so  long  ago  as 
the  time  of  Lord  Thurlow,  by  Lord  Thurlow  himself,  and  I 
am  at  a  loss  to  know  what  is  meant  by  '*  other  lawful  au- 
thority," unless  it  be  the  order  of  a  court  of  equity  which 
gives  equitable  execution.  I  think,  therefore,  that  the  order 
under  appeal  is  a  delivery  in  eq^uitable  execution  ;  and  even 
supposing  it  were  not,  I  still  think  the  order  could,  prior  to 
the  Judicature  Act,  and  after  the  passing  of  the  act  of  the 
27  &  28  Vict.  c.  112,  have  been  maintained.  It  is  quite  true 
the  act  says  the  land  shall  not  be  affected  until  it  is  actually 
delivered  in  execution,  but  the  province  of  the  court  on  in- 
terlocutory application  was  to  see  that  the  property  did  not 

Q)  3  My.  cfc  Cr.,  407. 
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disappear  between  the  time  of  making  the  application  and 
the  time  of  the  trial.  If  the  plaintiff  had  a  right  to  have 
equitable  execution,  his  right  existed  at  *the  time  of  [286 
filing  the  bill.  That  right  was  established,  no  doubt,  at  the 
trial  or  hearing  of  the  cause,  but  what  was  established  was 
his  original  right,  and  it  is  the  province  of  a  court  of  equity 
to  keep  the  property  ready  for  him  when  the  time  of  estab- 
lishing his  right  arrives.  It  might  happen,  especially  in 
property  of  a  wasting  nature,  that  nothing  might  be  leit  at 
the  time  of  the  trial,  if  the  debtor  was  allowed  to  continue 
in  possession,  and  it  is  the  duty  of  the  court  to  protect  the 
property  in  the  meantime,  or,  in  other  words,  there  is  no 
equity  in  the  defendant  to  avail  himself  of  the  delay,  which 
is  a  necessary  incident  of  all  judicial  systems,  and  I  think 
that  the  order  might  have  been  upheld  on  that  ground, 
though  I  prefer  the  former  one. 

Now,  what  has  the  Judicature  Act  done?  In  the  first 
place  I  think  that  the  act  of  1873,  sect.  25,  sub- sect.  8,  has 
enlarged  very  much  the  powers  which  courts  of  equity 
formerly  possessed  of  gran  tmg  injunctions  or  receivers.  The 
words  are :  ^^  A  mandamus  or  an  injunction  may  be  granted 
or  a  receiver  appointed  by  an  interlocutory  order  of  the 
court  in  all  cases  in  which  it  shall  appear  to  the  court  to  be 
just  or  convenient  that  such  order  snould  be  made,  and  any 
such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  court  shall  think  just." 
Then  it  goes  on :  '*  If  an  injunction  is  asked  either  before  or 
at  or  after  the  hearing  of  any  cause  or  matter  to  prevent 
any  threatened  or  apprehended  waste  or  trespass,"  it  mav 
be  granted  whether  or  not  certain  things  have  occurred  whicn 
prior  to  the  passing  of  the  act  would  in  one  alternative  have 
prevented  the  court  from  granting  an  injunction  or  receiver. 

The  first  point  to  be  considered  on  that  sub-section  is, 
whether  it  applies  to  the  case  of  granting  an  injunction  or 
receiver  after  the  judgment  as  well  as  before.  I  have  no 
doubt  that  it  applies  to  both.  One  reason  for  saying  so  is, 
that  the  words  or  the  section  are  general.  Considering  that 
injunctions  and  receivers  are  asked  for  after  judgment  as  well 
as  before,  and  were  so  asked  for  at  the  time  of  the  passing 
of  the  act,  I  see  no  reason  for  cutting  down  the  general 
words  of  this  section  to  make  it  apply  merely  to  applications 
before  the  trial  of  the  action.  In  the  next  place  we  have  the 
words  (no  doubt  limited  to  waste  and  trespass),  "If  an  in- 
junction is  asked  either  before  or  at  or  after  the  hearing." 
*There  a  case  after  hearing  is  evidently  dealt  with.  [287 
Another  reason  is,  that  the  act  transfers  the  existing  jnrisdic- 
26  Eng.  Rep.  15 
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tions,  it  does  notalter  them  until  we  corae  to  sect.  24.  When 
we  come  to  look  at  what  the  jurisdiction  of  the  common 
law  courts  was  under  the  Common  Law  Procedure  Act  of 
1864,  we  shall  see  at  once  that  an  injunction  could  be  granted 
either  before  or  after  judgment.  The  79th  section  of  that 
act  gives  the  party  injured  a  right  to  claim  a  writ  of  injunc- 
tion against  the  repetition  or  continuance  of  such  wrongful 
act,  and  then  the  8!2d  section  says  this :  "  It  shall  be  lawful 
for  the  plaintiff  at  any  time  after  the  commencement  of  the 
action,  and  whether  before  or  after  judgment,  to  apply  ex 
parte  to  the  court  or  a  judge  for  a  writ  of  injunction  to  re- 
strain the  defendant  in  such  action  from  the  repetition  or 
continuance  of  the  wrongful  act  or  breach  of  contract  com- 
plained of,  or  the  committal  of  any  breach  of  contract  or 
injury  of  a  like  kind,  arising  out  of  the  same  contract,  or 
relating  to  the  same  property  or  right ;  and  such  writ  may 
be  granted  or  denied  by  the  court  or  judge  upon  such  terms 
as  to  the  duration  of  the  writ,  keeping  an  account,  giving 
security,  or  otherwise,  as  to  such  court  or  judge  shall  seem 
reasonable  and  just,  and  in  case  of  disobedience  such  writ 
may  be  enforced  by  attachment  by  the  court,  or,  when  such 
courts  shall  not  be  sitting,  by  a  judge."  Now  it  is  impossible 
to  suppose  that  if  you  might  apply  ex  parte  after  judgment 
you  might  not  apply  upon  notice.  Jt  is  a  case  of  omne 
majus  in  se  continet  minus.  When  an  injunction  might  be 
applied  for  either  before  or  after  judgment,  it  apprears  to 
me  impossible  to  limit  the  effect  of  the  8th  sub-section  to  a 
case  of  applying  before  judgment.  It  seems  to  me,  there- 
fore, that  there  is  a  larger  discretion  given  by  the  8th  sub-sec- 
tion to  the  judges  as  to  when  they  shall  grant  an  application 
than  they  had  before.  Of  course,  like  every  new  power,  it 
must  be  exercised  for  judicial  reasons  ;  but  the  existence  of 
such  power  gets  rid,  as  it  appears  to  me,  of  any  decisions, 
if  such  decisions  there  be,  limiting  the  exercise  of  the  dis- 
cretion as  regards  the  exercising  it  on  an  interlocutory  ap- 
plication as  distinguished  from  a  trial  at  law. 

If  that  is  so,  what  is  the  meaning  of  Order  xlii,  rule  1  ? 
Three  of  the  courts,  the  jurisdiction  of  which  was  transfer- 
red, were  the  courts  of  common  law  at  Westminster.  Their 
orders  and  judgments  might  have  been  enforced  by  the 
288]  Equity  Court,  and  it  *does  not  appear  to  me  to  be 
impossible  or  difficult  to  read  the  words  of  that  rule  as  in- 
cluding such  enforcement  by  an  equity  court.  It  is  not 
absolutely  necessary  to  decide  that  point,  because  the  23d 
rule  says,  "Nothing  in  any  of  the  rules  of  this  order  shall 
take  away  or  curtail  any  right  heretofore  existing  to  enforce 
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or  give  effect  to  any  jadgment  or  order  in  any  manner  or 
against  any  person  or  property  whatsoever."  Therefore,  if 
the  right  is  not  expressly  conferred  by  the  1st  rule,  it  is  cer- 
tainly, as  it  appears  to  me,  preserved  by  the  23d  rule.  In 
either  way,  therefore,  the  right  remains. 

Tliere  is  only  one  farther  point  to  be  considered.  If  the 
right  remains,  how  is  it  to  be  exercised  ?  Can  it  be  exercised 
by  motion  in  the  action  itself,  or  is  it  necessary  to  institute 
a  new  action  i  If  I  were  driven  to  express  an  opinion  upon 
that  point  I  should  probably  prefer  the  shorter  and  cheaper 
process.  But  I  do  not  intend  finally  to  decide  it,  because  it 
is  not  necessary  to  do  so.  Even  assuming  it  were  open  to 
the  plaintiffs  in  the  action  to  proceed  by  motion,  still  the 
right  to  proceed  by  action  is  not  taken  awav,  the  23d  rule 
is  express,  and  therefore  they  may  proceed  by  action.  If  it 
were  clear  beyond  all  question  that  they  ought  to  proceed 
in  the  old  action,  that  might  affect  the  costs  of  the  new  ac- 
tion. That  point  has  not  been  sufficiently  discussed  for  me 
now  to  deliver  a  final  opinion  upon  it,  and  therefore  I  prefer 
saying  that  the  new  action  is  certainly  warranted  and  ought 
to  be  entertained. 

Under  these  circumstances  it  appears  to  me  that  the  order 
made  by  the  Vice-Ghancellor  is  right,  and  that  the  appeal 
must  be  dismissed. 

Brett,  L.J.:  This  order  is  made  in  an  action  brought  in 
the  Chancery  Division,  and  which  before  the  Judicature 
Act  could  only  have  been  brought  in  the  Court  of  Chancery. 
The  first  question,  therefore,  seems  to  me  to  be  whether  be- 
fore the  Judicature  Act  this  order  could  have  been  made  at 
the  present  stage  of  such  a  suit,  and  I  am  satisfied  that  it 
could.  It  seems  to  me  that  the  only  conditions  necessary  to 
give  the  court  jurisdiction  were  that  there  should  have  been 
a  judgment  obtained  in  a  court  of  common  *law,  that  [289 
a  writ  of  elegit  should  have  issued,  and  that  the  interest  in 
the  real  property  of  the  judgment  debtor  should  be  an 
equitable  interest  such  as  could  not  be  taken  in  execution 
at  law.  The  moment  those  conditions  were  fulfilled  I  think 
it  is  made  out  the  Court  of  Equity  had  jurisdiction  to  make 
such  an  order.  It  seems  to  me  that  Mr.  "Dickinson  has  made 
out  that  such  an  order  might  have  been  made  and  would 
have  been  made  before  the  Judicature  Act,  upon  those  con- 
ditions, and  those  only,  being  fulfilled,  and  therefore  that 
this  order  could  have  been  made  before  the  Judicature  Act. 
I  do  not  think  the  act  of  27  &  28  Vict.  c.  112,  has  prevented 
the  Court  of  Equity  exercising  that  jurisdiction.  It  is  true 
that  the  statute  says  that  no  judgment  shall  affect  the  land 
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until  it  is  actually  delivered  in  execution.  It  seems  to  me 
that  the  argument  founded  on  this  enactment  is  based  upon 
phrases  which  have  been  used  with  regard  to  a  judgment  or 
the  writ  of  elegit  having  charged  lands  or  having  given  a 
general  lien  upon  lands.  I  cannot  help  thinking  that  the 
best  phrase  was  that  judgments  gave  "a  sort  of  general 
lien."  It  is  difficult  to  say  what  the  meaning  of  the  term 
"general  lien"  here  is  in  this  case.  It  is  a  term  used  at 
law,  but  the  difference  there  is  between  a  particular  lien  and 
a  general  lien.  A  particular  lien  is  given  upon  goods  in 
respect  of  work  done  upon  those  goods,  a  general  lien  is 
given  in  respect  of  work  which  may  have  been  done  upon 
other  goods ;  but  if  we  speak  of  a  judgment  giving  a  gen- 
eral lien  upon  land,  this  can  only  mean  that  it  has  something 
like  the  same  effect  upon  land  that  a  claim  of  general  lien 
has  upon  goods.  We  may  disregard  that  phrase,  for  it  was 
not  necessary  to  say  that  the  judgment  affected  the  land,  or 
charged  the  land,  or  that  the  writ  of  elegit  charged  the  land 
before  the  writ  of  elegit  was  executed.  This  jurisdiction 
was  exercised,  althougli  before  the  passing  of  27  &  28  Vict, 
c.  112,  it  might  be  said  that  neither  the  judgment  nor  writ 
charged  the  land  or  affected  the  land  at  all,  and  that  stat- 
ute which  was  passed  for  another  purpose  does  not  affect  the 
jurisdiction. 

On  this  view  it  seems  to  me  unnecessary  to  determine  in 
the  present  case  what  is  the  effect  of  appointing  a  receiver 
at  this  stage  of  the  cause  as  regards  the  provisions  of  the 
27  &  28  Vict.  c.  112.  It  is  not  necessary  to  determine 
290]  w'hether  appointing  a  *receiver  at  this  stage  is  within 
the  meaning  of  that  act  an  actual  delivery  in  execution  or 
not,  because,  as  it  seems  to  me,  this  jurisdiction  can  be  ex- 
ercised although  neither  the  judgment  nor  the  writ  of  elegit 
can  be  said  to  affect  the  lands  at  all.  I  decline,  therefore, 
to  give  an  opinion  as  to  what  is  the  effect  of  the  order  for  a 
receiver  with  regard  to  the  application  of  that  act. 

It  further  seems  to  me  that  upon  this  view  it  is  unneces- 
sary to  determine  what  is  the  proper  construction  of  the 
Juaicature  Act,  as  this  case  can,  in  my  opinion,  be  de- 
cided without  any  reference  to  that  act.  The  question  has 
been  raised  whether,  under  the  act  of  1873,  sect.  26,  sub- 
sect.  8,  a  receiver  might  not  be  appointed  in  the  original 
suit  in  this  case,  and  as  to  the  time  at  which,  and  the  cir- 
cumstances under  which,  a  receiver  may  be  appointed  by 
a  common  law  division  in  an  ordinary  action.  Those 
points  seem  to  me  to  be  of  the  highest  practical  importance, 
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and  as  at  present  advised  I  decline  to  give  any  opinion 
upon  them. 

Cotton,  L.  J.:  I  am  of  opinion  that  the  order  of  the  Vice- 
Chancellor  Hall  is  right.  1  think  that  much  of  the  argu- 
ment has  proceeded  from  a  want  of  due  consideration  of 
what  the  plaintiffs  were  really  asking  the  court  to  do  in 
this  case.  What  the  plaintiffs  were  asking  was  something 
for  which  plaintiffs  came  to  the  Court  of  Chancery  long  bo- 
fore  the  act  of  1  &  2  Vict.  c.  110.  They  were  not  asking 
the  court  to  enforce  a  charge.  When  a  person  had  before 
that  act  obtained  a  judgment  the  natural  course  was  to  take 
the  ordinary  legal  process  by  writ  of  elegit ;  but  there  might 
be  difficulties  which  prevented  him  from  getting  the  land 
delivered  in  execution  under  the  elegit,  and  when  that  was 
so  he  came  into  a  court  of  equity  on  the  well-known  princi- 
ple that  a  court  of  equity  would  give  relief  where  a  legal 
right  existed,  and  there  were  legal  difficulties  which  pre- 
vented the  party  from  enforcing  that  right  at  law.  That 
being  so,  it  was  a  well-known  form  of  suit  before  the  act  of 
1  &  2  Vict.  c.  110,  that  a  plaintiff  having  a  judgment  which, 
owing  to  legal  impediments,  could  not  be  enforced  at  law, 
came  into  equity,  not  for  the  purpose  of  enforcing  such  a 
right  by  way  of  charge  as  is  given  by  the  act  of  1  &  2  Vict. 
c.  110,  but  to  have  what  is  *called  equitable  execu-  [291 
tion ;  that  is  to  say,  to  have  the  lands  delivered  in  execu- 
tion to  him  in  equity  when  he  would  have  got  them  at  law 
in  the  ordinary  process  but  for  certain  difficulties  existing. 
The  leading  case  on  the  subject  is  Neate  v.  Duke  of  Marl- 
borough  {%  where  the  distinction  is  well  pointed  out  by 
Lord  Cottenham  in  giving  judgment.  He  says  (*)  that  "the 
jurisdiction  is  not  for  the  purpose  of  giving  effect  to  a  lien 
which  is  supposed  to  be  created  by  the  judgment."  Then 
he  says  ('),  "The  effect  of  the  proceeding  under  the  writ  is 
to  give  to  the  creditor  a  legal  title  which,  if  no  impediment 
prevent  him,  he  may  enforce  at  law  by  ejectment.  If  there 
oe  a  legal  impediment,  he  then  comes  into  this  court,  not  to 
obtain  a  greater  benefit  than  the  law,  that  is,  the  act  of  Par- 
liament, has  given  him,  but  to  have  the  same  benefit  by  the 
1)roce8S  of  this  court,  which  he  would  have  had  at  law,  if  no 
egal  impediment  had  intervened." 

Now  the  ordinary  way  bv  which  that  relief  was  given  was 
hj  granting  a  receiver,  and  I  take  it  to  be  indisputable  that 
in  a  case  like  Neote  v.  DuTce  of  Marlborough  the  court  did,  on 
interlocutory  application  before  the  hearing,  grant  a  receiver 
if  it  thought  that  under  the  circumstances  it  was  right  to 

(»)  8  Mj.  *  Cr.,  407.  (*)  3  My.  <fc  Or.,  416.  (»)  8  My.  <fc  Or.,  417. 
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prevent  the  defendant  from  remaining  until  the  hearing  of 
the  cause  in  possession  of  the  property,  of  which,  but  for 
the  legal  impediment  which  forced  the  plaintiflf  to  come  into 
equity,  the  plaintiflf  would  have  had  execution  by  the  ordi- 
nary process. 

I  think  it  unnecessary  to  go  through  the  cases.  Cases 
have  been  referred  to  where  with  reference  to  an  entirely 
diflferent  question,  that  of  enforcing  the  equitable  charge  cre- 
ated by  1  &  2  Vict.,  and  which  would  not  be  enforced  for  a 
year,  the  court  interfered  within  the  year,  grounding  its  inter- 
ference on  the  fact  of  the  subject-matter  of  the  charge  being 
a  wasting  property.  If  those  cases  have  any  application  to 
the  present,  they  assume  that  the  court  had  jurisdiction  to 
interfere  before  the  hearing,  and  only  refer  to  the  case  of  the 
wasting  interest  for  the  purpose  of  showing  that  it  was  de- 
sirable to  exercise  that  power  which  the  court  had  ;  for  the 
mere  fact  that  the  property  was  wasting,  and  would  proba- 
bly be  gone  before  the  nearing  of  the  cause,  could  not  give 
2y2]  the  *court  jurisdiction  to  interfere  before  the  hearing. 
If  the  court  had  jurisdiction,  the  wasting  nature  of  the  prop- 
erty was  a  very  good  reason  for  interfering ;  but  if  it  had  no 
jurisdiction,  it  could  not  interfere  because  it  would  be  very 
desirable  to  do  so. 

Thus  the  cases  stand  before  the  act  27  &  28  Vict.  c.  112, 
and  the  only  question  is  as  to  the  eflfect  of  that  statute.  The 
first  section  says:  **No  judgment,  statute,  or  recognizance 
to  be  entered  up  after  the  passing  of  this  act  shall  affect  any 
land  (of  whatever  tenure)  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit 
or  other  lawful  authority."  It  has  been  decided  that  the 
appointment  of  a  receiver  will  be  actual  delivery  in  execu- 
tion by  lawful  authority,  and  that  at  the  hearing  a  receiver 
may  properly  be  granted  in  order  to  give  delivery  by  lawful 
authority.  JBut  it  is  said  that  this  cannot  be  done  on  inter- 
locutory motion.  I  cannot  accede  to  that  fact.  Before  the 
act  was  passed  it  was  the  practice  of  the  court  to  interfere 
by  interlocutory  motion  to  grant  a  receiver.  Why  should 
it  not  do  so  now  ?  The  case  of  the  plaintiflf  is  this :  **  I  was 
forced  to  come  into  equity  because  there  were  legal  impedi- 
ments to  prevent  my  obtaining  by  ordinary  legal  process  a 
right  which  existed  at  the  time  when  I  filed  and  before  I 
filed  the  bill,  that  is,  a  right  to  have  this  land  delivered  \n 
execution."  That  being  so,  why  is  he  not  to  have  that 
which,  independently  of  the  act,  was  the  relief  ordinarily 
granted  if  it  was  a  proper  case.  As  the  plaintiflf  had  the 
right  at  the  time  when  he  filed  his  bill  to  have  delivery  in 
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execution  if  there  had  been  no  legal  impediment,  the  Court 
of  Equity  ought  not,  in  my  opinion,  to  hesitate,  if  the  cir- 
cumstances justify  it,  in  at  once,  on  the  tiling  of  the  bill, 
acting  according  to  its  usual  practice,  and  interposing  on 
interlocutory  motion,  even  if  tliat  is  to  have  the  effect  of 
giving  the  plaintiff  delivery  by  lawful  authority,  as  in  my 
opinion  it  has.  But  even  if  it  has  not,  it  seems  to  me  equally 
clear  that  a  court  of  equity  ought  not  to  hesitate  to  act  on 
its  own  practice,  and  then  the  effect  would  be  this,  that  the 
court  interposes  because  the  plaintiff  says,  *'Ihad  a  legal 
right  at  the  time  of  the  filing  of  the  bill,  which  legal  impedi- 
ments prevented  me  from  exercising.  Do  not  let  the  delay 
which  must  necessarily  ensue  before  the  case  can  be  decided 
leave  the  defendant  wrongfully  in  possession  of  the  prop- 
erty, dealing  *with  it  as  he  thinks  fit.  If  you  cannot  [293 
give  me  the  right  to  the  property  at  once,  keep  it  in  medio 
until  you  can  decide  the  right." 

My  opinion  is,  that  the  appointment  of  a  receiver  is  now 
delivery  of  execution  by  lawful  authority  within  the  mean- 
ing of  the  act  of  27  &  28  Vict.  c.  112,  and  that  there  is 
nothing  whatever  to  prevent  the  court  from  interposing  on 
interlocutory  motion.  If  there  were  any  formal  diflSculty, 
in  my  opinion  the  Judicature  Act,  1873,  s.  25,  subs.  8,  re- 
moves it.  Under  that  sub-section  the  court  may  and  does 
grant  receivers  when  it  never  could  have  done  so  before. 
Thus,  for  instance,  it  has  power  to  grant  a  receiver  under 
that  section  where  a  plaintiff  has  himself  the  power  of  ob- 
taining possession  at  law. 

There  is  another  point  which  has  been  raised,  namely, 
whether  or  no  this  relief  could  have  been  obtained  in  the  old 
action.  Now  the  only  way  in  which  that  arises  here  is — 
Can  it  be  said  that  the  relief  is  so  clearly  obtainable  in  the 
old  action  as  to  inake  this  application  and  this  suit  im- 
proper 1  Even  if  this  relief  could  have  been  obtained  in  the 
old  action,  that  would  not  make  this  suit  an  improper  suit, 
because  there  was  the  right  antecedently  to  institute  such  a 
suit  as  this,  and  that,  as  has  been  pointed  out  by  the  Master 
of  the  Rolls,  is  not  in  any  way  taken  away.  But  I  give  no 
opinion  whatever  on  Order  XLii,  or  whether  under  that  order 
the  plaintiff  can  obtain  a  receiver  as  a  means  of  enforcing 
a  mere  money  order  or  money  judgment  which  he  has  ob- 
tained in  the  action. 

Solicitors :  O.  M.  Clements;  Barley  &  Cumberland. 
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W.,  claiming  to  be  one  of  the  next  of  kin  of  an  intestate,  took  out  letters  of  admin- 
istration to  her  estate,  and  divided  the  residue  among  the  supposed  next  of  kin, 
including  himself.  Afterwards  W.  died,  and  then  the  plaintiff,  who  claimed  to  be 
sole  next  of  kin,  and  disputed  the  title  of  W.  and  the  other  supposed  next  of  kin, 
brought  a  suit  against  W.'s  executors,  calling  upon  them  to  refund  a  fixed  sum  of 
money,  which  had  been  agreed  on  as  the  net  residue  of  the  intestate's  estate  come  to 
the  hands  of  W.  aa  administrator ;  and  praying  that  so  far  as  might  be  necessary 
the  estate  of  the  intestate  might  be  administered  by  the  court.  The  administrator 
ad  litem  of  the  intestate's  estate  left  unadministercd  by  W.  was  made  a  defendant 
to  the  suit : 

Held  (afiSrming  the  decision  of  Hall,  V.G.),  that  although  the  only  object  of  the 
suit  was  to  establish  the  title  of  the  plaintiff  as  solo  next  of  kin,  a  general  adminis- 
trator of  the  intestate's  estate  was  a  necessary  party  to  the  sait^  and  not  merely  an 
Hdministrator  ad  litem. 

In  May,  1867,  Maria  F.  Dowdeswell  died  intestate  and 
unmarried. 

In  September,  1867,  William  Dowdeswell,  claiming  to  be 
one  of  her  next  of  kin,  took  out  administration  to  her  estate 
and  divided  the  clear  personal  estate  between  himself  and 
three  other  persons  claiming  also  to  be  next  of  kin. 

W.  Dowdeswell  died  in  December,  1870,  having  by  his 
will  appointed  the  defendants  George  M.  Dowdeswell  and 
E.  Davis,  his  execators. 

The  present  bill  was  filed  by  George  Francis  Dowdeswell, 
who  claimed  to  be  the  sole  next  of  kin  to  the  exclusion  of 
Wm.  Dowdeswell  and  the  other  three  persons  among  whom 
the  intestate's  estate  had  been  divided,  praying  that  the  ex- 
ecutors of  W.  Dowdeswell  might  pay  him  the  sum  of  £6,437, 
being  the  agreed  amount  of  the  clear  personal  estate  of 
Maria  F.  Dowdeswell  (after  allowing  for  a  certain  payment 
therein  mentioned)  with  interest ;  or  otherwise  that  an  ac- 
count might  be  taken  of  the  personal  estate  of  the  intestate 
come  to  the  hands  of  W.  Dowdeswell ;  that  the  defendants, 
the  executors  of  W.  Dowdeswell,  might  admit  assets,  or  else 
295]  *that  the  estate  of  W.  Dowdeswell  might  be  admin- 
istered by  the  court ;  and  that  so  far  as  might  be  necessary 
or  convenient  the  estate  of  the  intestate,  Maria  F.  Dowdes- 
well, might  be  administered  by  the  court. 

The  defendants  by  their  answer  took  the  objection  that 
the  legal  personal  representative  of  Maria  F.  Dowdeswell 
was  a  necessary  party  to  the  suit. 

On  the  21st  of  November,  1877,  the  cause  came  on  for 
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liearing  before  Vice-Chancellor  Hall,  when  his  Lordship 
allowed  the  objection,  and  ordered  that  the  cause  should 
stand  over  for  twelve  months,  with  liberty  for  plaintiff  to 
amend  his  bill  in  the  meantime  by  making  the  legal  per- 
sonal representative  of  Maria  P.  Dowdeswell  a  party. 

The  plaintiff  accordingly  made  an  application  to  the 
Probate  Division  for  the  revocation  of  the  letters  of  admin- 
istration granted  to  W.  Dowdeswell,  and  for  the  appoint- 
ment of  an  administrator  ad  litem.  This  application  was 
opposed  by  the  defendants,  and  eventually  Mr.  F.  W. 
}^8Coe  was  nominated  by  the  Registrar,  and  on  the  35th  of 
April,  1878,  letters  of  administration  of  the  personal  estate 
of  the  intestate  left  unadministered  by  W.  Dowdeswell, 
limited  to  the  purposes  of  this  suit,  were  granted  to  him. 

The  plaintin  then  amended  his  bill  by  making  Biscoe  a 
party,  and  brought  on  the  cause  again  for  hearing  on  the 
2d  of  July,  1878. 

CooksoUy  Q.C.,  W.  D.  HawlinSj  and  Gibbons,  for  the 
plaintiff. 

I>ickinson,  Q.C.,  and  LawsoUy  for  the  defendant  G.  M. 
Dowdeswell. 

Powell,  Q.C.,  and  Hull,  for  the  defendant  E.  Davis. 

Vernon  Smith,  for  the  defendant  Biscoe. 

The  following  cases  were  referred' to:  Davis  v.  Chan- 
ter (*) ;  Penny  v.  Waits  (') ;  Faulkner  v.  Daniel  (") ;  Wil- 
liams V.  Allen  (*) ;  Robinson  v.  Bell  (*) ;  Chroves  v.  Lane  ("). 

*Hall,  V.C:  I  am  of  opinion  that  this  action  is  [296 
still  in  a  defective  state  as  regards  parties,  just  as  it  was 
when  it  was  before  me  on  the  former  occasion.  Certainly 
my  recollection  of  what  took  place  on  the  former  occasion 
was  that  the  case  was  to  stand  over  for  the  purpose  of  hav- 
ing a  general  personal  representative  of  the  intestate  made 
a  party  to  the  suit.  There  was  no  suggestion  at  that  time 
that  the  purpose  would  be  answered  by  having  a  limited 
administrator  made  a  party,  and  the  order  that  I  meant  to 
make  at  that  time  was  that  the  suit  could  not  proceed  with- 
out having  a  general  personal  representative.  That  was  my 
view,  and  it  is  the  view  which  I  still  entertain,  notwith- 
standing the  very  able  argument  that  has  been  addressed  to 
me  by  Mr.  Cookson  to  the  contrary. 

The  authorities  which  have  been  referred  to  do  not  appear 
to  me  to  countenance  the  view  that,  in  an  action  like  the 
present,  a  limited  administrator  would  suffice.     We  must 

(>)  2  Ph.,  545.  (♦)  32  Beav.,  660. 

(»)  2  Ph.,  149.  (»)  1  De  G.  A  Sm.,  680. 

O  3  Hare,  199.  (•)  16  Jur.,  1061. 

26  Eng.  Rep.  16 
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understand  all  these  cases  with  reference  to  the  particular 
circumstances  and  facts  before  the  court.  Great  reliance 
was  placed  upon  the  case  of  Davis  v.  Chanter  (^),  In  that 
case  the  whole  interest* which  the  persons  whose  personal 
representatives  were  required  had  in  the  litigation  was,  that, 
at  the  hearing  of  the  cause  before  the  Vice-Chancellor,  some 
costs  had  been  given  to  them,  and  it  was  said  that  the  cause 
could  not  proceed  without  having  those  parties  represented, 
because  their  having  had  their  costs  awarded  to  them  was 
made  a  matter  of  complaint.  That  being  so,  having  regard  to 
the  limited  character  of  their  interest  in  the  matter,  the  court 
considered  that  the  estate  of  those  deceased  parties  would 
be  bound  generally  by  having  a  limited  administrator  be- 
fore the  court  on  discussing  the  question  whether  the  estate 
of  those  parties  ought  to  have  costs  or  not.  And  if  you 
look  at  all  the  cases  Lord  Cottenham  referred  to  as  instances 
in  which  a  limited  administrator  would  suffice,  you  find 
they  are  all  of  them  cases  in  which  the  purpose  was  limited 
either  in  its  extent,  with  reference  to  the  litigation  before 
the  court,  or  else  as  to  time.  He  says,  ^'Administration  is 
granted  during  the  absence  or  incapacity  of  an  executor 
until  the  will  be  received  in  England,  or  until  it  be  found, 
for  the  mere  purpose  of  transferring  funds  into  the  name  of 
297]  the  *AccountaLnt-General ;  to  receive  a  particular 
sum,  to  assign  a  trust  term,  for  putting  in  an  answer  or 
tiling  a  bill  in  Chancery,  or,  whicn  is  the  present  case,  of 
substantiating  proceedings  in  Chancery."  The  same  learned 
judge  laid  down  as  clearly  as  possible  in  Penny  v.  Watts  {^) 
that  a  limited  administration  is  not  sufficient  in  a  case 
which,  from  its  nature  and  character,  according  to  the 
practice  of  the  court,  involves  general  inquiries  as  to  next 
of  kin,  or  general  inquiries  as  to  assets  and  creditors, 
where  in  fact  the  decree  would  be  in  that  form.  That  is 
so  in  this  particular  case,  notwithstanding  the  plaintiff 
addresses  his  claim  practically  to  certain  ascertained  por- 
tions of  the  assets,  and  that  he  endeavors  by  his  claim 
to  limit  the  litigation  with  reference  to  those  particular 
amounts.  I  take  it  that  it  would  have  been  quite  a  mat- 
ter of  course  if  he  could  get  a  decree  in  this  action,  that 
there  should  be  an  inquiry  as  to  debts  and  an  inquiry  as  to 
next  of  kin  generally  in  the  suit,  subject  always  to  this  ob- 
servation, that  possibly  if  it  had  been  ascertained  judicially 
in  a  proper  proceeding  that  the  plaintiff  was  the  sole  next 
of  kin,  some  special  direction  might  be  given  as  to  the  in- 
quiry as  to  the  next  of  kin ;  or  it  might  be  waived  altogether. 

(')  2  Ph.,  545,  651.  O  2  Ph.,  149. 
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Then  with  reference  to  the  other  authority,  Faulkner  v. 
Daniel  ('),  referred  to  by  Lord  Cottenham,  the  Vice-Chan- 
cellor  in  that  case  expressly  puts  his  judgment  upon  this, 
that  the  party  could  not  himself  in  some  particular  cases 
get  general  administration.  There  may  be  cases  of  that 
kind,  and  that  might  be  the  reason  for  dispensing  with  gen- 
eral administration.  But  at  the  same  time  lie  says  that  if 
you  cannot  get  it  the  court  will  dispense  with  it,  but  if  you 
can  get  it  the  court  will  not  act  on  the  limited  administra- 
tion. Therefore  that  is  in  substance  a  direct  authority,  as 
it  seems  to  me,  against  the  sufficiency  of  the  limited  admin- 
istration. 

The  other  case,  Williams  v.  Allen  («),  was  a  case  of  a 
very  limited  kind ;  it  was  a  case  where  a  tenant  for  life  was 
said  to  have  received  too  much,  and  a  representative  was 
wanted  who  would  fight  the  battle  in  the  action  as  to 
whether  too  large  a  sum  had  been  paid  over  to  the  tenant 
for  life  or  not.  That  was  for  a  limited  purpose,  and  it  was 
considered  that  would  suffice. 

*Then  the  case  of  Robinson  v.  Bell  (•),  although,  [298 
it  is  true,  it  was  decided  by  Vice-Chancellor  Knight  Bruce 
before  Lord  Cottenham' s  decision  in  Davis  v.  Chanter  (^\ 
is  certainly  a  very  important  authority,  as  showing  the  view 
of  the  Vice-Chancellor  as  to  the  character  of  cases  in  which 
it  would  suffice  to  have  a  limited  administration,  and  nega- 
tives the  application  of  the  rule  which  allows  of  limited  ad- 
ministration to  a  case  like  the  present.  It  shows  that  the 
object  and  purpose  of  the  court  in  these  cases  is,  not  to  ad- 
minister the  estate  piecemeal,  but  to  have  a  complete  admin- 
istration, and  to  administer  it  for  the  benefit  of  all  parties 
whose  rights  come  under  its  cognizance  for  the  purpose  of 
distribution. 

The  case  before  the  Vice-Chancellor  Kindersley  of  Oroves 
V.  Lanei^)^  although  a  creditor's  action,  is  also,  I  consider, 
an  important  authority,  as  showing  what  the  course  of  the 
court  is  in  administering  estates,  and  looking  at  that  judg- 
ment I  am  satisfied  the  Vice- Chancellor  could  not  for  one 
moment  have  thought  that  in  a  suit  framed  like  the  present 
the  estate  would  be  sufficiently  represented  by  a  limited 
administrator. 

The  proceedings  which  have  taken  place  in  the  Probate 
Court  in  reference  to  this  case  seem  to  me  to  have  taken 
place — indeed  I  am  satisfied  they  must  have  taken  place — 

(»)  8  Hare,  199.  {*)  2  Ph.,  662. 

(«)  82  Beav..  660.  (»)  16  Jur.,  1061. 

(»)  1  De  G.  &  Sin.,  630. 
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without  any  substantial  discussion  on  the  question  whether, 
when  the  case  came  back  to  this  court,  the  court  would  con- 
sider what  had  been  done  sufficient  to  perfect  this  action. 
I  am  quite  satisfied  the  judge  of  the  Probate  Court  really 
never  took  that  into  his  consideration.  He  never  meant  to 
say,  *'The  Vice-Chancellor,  when  it  goes  back  to  him,  will 
be  satisfied  that  this  representation  will  make  the  action  in 
his  court  complete,  and  the  plaintiff  will  be  entitled  to  pro- 
ceed without  discussion  as  to  the  sufficiency  of  what  has 
taken  place  here." 

It  is  said  that  the  view  taken  by  me  does  not  do  justice 
to  the  plaintiff  in  this  case.  It  is  suggested  that  there  is  or 
may  have  been  a  loss  of  evidence  for  the  purpose  of  sub- 
stantiating his  case  as  sole  next  of  kin  on  an  application 
made  by  him  for  a  general  grant.  I  have  said  in  the  course 
of  the  argument,  in  effect,  that  I  do  not  think  the  plaintiff 
299]  has  any  ri^ht  to  complain  on  that  *account.  He 
commenced  this  suit ;  very  soon  after  its  commencement  he 
had  his  attention  drawn  by  the  answer  to  the  imperfection 
of  his  suit,  to  the  impossibility  of  its  proceeding  without 
having  a  legal  personal  representative.  The  suit  went  on, 
however,  without  it  till  it  came  before  me,  the  plaintiff 
being  fully  aware  from  the  beginning  of  the  necessity  of 
that  course,  and  the  proper  course  for  him  to  take  from  the 
beginning  was  to  have  proceeded  to  obtain  administration 
before  the  commencement  of  his  action,  or,  at  the  very 
utmost,  he  might  have  excused  himself,  if  be  could  have 
done  so  at  all,  by  saying  there  was  no  legal  personal  repre- 
sentative constituted,  but  proceedings  were  being  taken  for 
that  purpose,  and  that  the  representative  would  be  made  a 

Earty  if  and  so  soon  as  the  representation  was  obtained, 
•ut  he  had  no  right  to  leave  that,  as  he  has  left  it,  for  sev- 
eral years  from  the  commencement  of  his  action,  first  trying 
to  do  without  it  altogether,  and  then  doing  that  which  1 
hold  to  be  insufficient  and  imperfect,  and  leaving  the  matter 
exactly  where  it  was  when  the  case  was  before  me  on  the 
former  occasion. 

It  seems  to  me,  therefore,  that  this  action  as  it  stands  at 
present  cannot  proceed;  that  has  not  been  done  which  I 
ordered  to  be  done,  that  is  to  say,  that  the  case  should  stand 
over  for  twelve  months,  with  liberty  to  the  plaintiff  to  amend 
in  the  meantime  by  making  the  legal  personal  representa- 
tive of  Maria  Frances  Dowdeswell,  the  intestate,  a  party 
to  the  suit.  I  hold  that  to  mean,  not  a  limited  personal 
representative,  but  a  general  representative  of  the  intestate. 
The  plaintiff  may  take  such  course  as  he  may  be  advised. 
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The  order  is  apparently  not  at  present  worked  out  or  ex- 
haust^. Of  course  I  should,  if  asked,  give  the  plaintiflE 
liberty  further  to  amend.  He*  must  amend  at  once  in  order 
to  comply  with  the  order. 

From  this  decision  the  plaintiff  appealed.  The  appeal 
came  on  to  be  heard  on  the  6th  of  July. 

CooksoTiy  Q.C.,  Hawlins,  and  Oibbons^  for  the  appellant: 
The  grant  of  administration  ad  litem  is  sufficient  representa- 
tion of  the  intestate  for  ail  the  purposes  of  this  action.  The 
object  of  the  action  is  not  the  general  administration  of  the 
intestate's  estate,  but  solely  the  determination  of  the  right 
of  the  plaintiff  to  *a  particular  fund,  which  right  de-  [^300 
pends  entirely  upon  the  question  who  are  the  next  of  km  of 
the  intestate.  It  the  plaintiff,  having  established  his  title, 
were  to  go  on  to  ask  for  the  general  administration  of  the 
estate,  it  may  be  that  he  would  be  stopped  for  want  of  a 
general  administrator,  and  in  that  case  such  an  administra- 
tor may  be  added  to  the  record  under  Rules  of  Court,  1875, 
Order  xvi,  rule  13 ;  but  at  this  stage  of  the  proceedings  the 
administration  ad  litem  is  quite  sufficient.  Even  before  the 
Judicature  Act,  in  such  a  case  as  this,  limited  administra- 
tion would  have  been  sufficient :  Davis  v.  Chanter  (*) ;  Ellice 
V.  Goodson{*) ;  Robinson  v.  Belli*).  ^^  Oroves  v.  Lane{*\ 
where  administration  ad  litem  was  held  insufficient,  full 
administration  of  the  estate  was  required.  When  a  testa- 
tor dies  intestate  his  personal  property  vests  in  the  court, 
as  it  formerly  did  in  the  Ordinary,  and  the  court  grants  it  to 
the  administrator,  whether  ad  litem  or  generally  :  Williams 
on  Executors  (*) ;  21  &  22  Vict.  c.  96,  s.  19.  An  administra- 
tor ad  litemy  as  the  officer  of  the  court,  has  the  whole  per- 
sonal estate  vested  in  him,  although  he  is  only  to  act  for  the 
Eurposes  of  the  particular  suit.  Subject  to  that  restriction, 
e  has  full  power  over  it.  But  our  case  is  stronger,  being 
under  the  Judicature  Act,  1873.  The  technical  difficulty 
which  previously  existed  is  now  removed.  The  Chancery 
Division  can  now  grant  letters  of  administration  as  well  as 
the  Probate  Division,  and  can  carry  on  the  investigation  as 
to  who  are  the  next  of  kin  as  well  as  the  Probate  Division. 
We  desire  to  determine  that  question  in  the  Chancery  Divi- 
sion, for  this,  among  other  reasons,  that  evidence  de  bene 
esse  of  witnesses  who  are  now  dead  has  been  taken  in  the 
suit.     If  we  have  to  take  out  general  administration  in  the 

(0  2  Ph.,  645.  {*)  16  Jup.,  1061. 

(»)  2  Coll..  4.  (»)  7th  ed  ,  pp.  401,  402,  624. 

(»)  1  De  a.  &  Sm.,  680. 
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Probate  Division,  we  shall  have  to  try  the  whole  question 
as  to  the  next  of  kin  in  that  division.  It  was  the  object  of 
the  Judicature  Act  to  avoid  suitoi-s  being  sent  from  one 
court  to  another. 

Dickinson^  Q.C.,  and  Lawson^  for  the  defendant  G.  M. 
Dowdeswell, 

Powell,  Q.C.,  and  Hull,  for  the  defendant  E.  Davis,  and 
Vernon  Smithy  for  the  defendant  Biscoe,  were  not  called  on. 
301]  *James,  L.J.:  For  myself,  I  am  obliged  to  say 
that  I  have  always  considered,  and  do  still  consider,  that 
the  point  decided  by  Vice-Chancellor  Hall  was  as  well 
established  in  law  and  in  the  practice  of  this  court  before 
the  Judicature  Act  as  the  legal  proposition  that  the  eldest 
son  is  the  heir-at-law  at  common  law  in  respect  of  all  the 
lands  not  gavelkind,  and  that  all  the  sons  are  heirs-at-law 
in  respect  of  gavelkind  lands.  It  was  not  only  the  practice, 
but  it  was  established  by  authority,  that  for  a  general  ad- 
ministration a  general  administrator  is  required.  Excep- 
tions were  allowed  in  certain  particular  cases  in  which  a 
limited  administrator  was  allowed  to  represent  the  estate ; 
but  in  all  those  cases  he  was  allowed  to  represent  it  for  the 
purpose  of  having  a  particular  question  in  which  that  estate 
was  interested  determined  so  as  to  bind  the  estate  in  the 
hands  of  a  general  administrator  when  appointed.  But  the 
general  rule  was  so  well  established,  tnat,  as  Vice-Chan- 
cellor Kindersley  said,  in  Oroves  v.  Lane{'\  though  for  200 
years  the  Ecclesiastical  Courts  had  been  in  the  habit  of  grant- 
ing limited  administration,  yet  during  the  whole  of  those  200 
years  no  case  had  ever  been  found  in  which  a  general  ad- 
ministration had  been  granted  in  a  suit  with  a  limited  ad- 
ministrator. What  Vice-Chancellor  Kindersley  said  as  to 
the  200  vears,  more  or  less,  which  had  elapsed  at  that  time, 
is  equally  true  of  the  twenty  five  years  which  have  elapsed 
since  Vice-Chancellor  Kindersley' s  judgment. 

Before  the  Judicature  Act,  then,  it  seems  to  me  that  this 
rule  was  well  established,  and  could  not  be  reasonably  argu- 
able. The  question  is  whether  there  is  any  ground  for  say- 
ing that  the  Judicature  Act  has  altered  the  course  and 
practice  and  established  law  of  this  court.  That  must  be 
found  in  the  act  itself.  It  must  be  something  which  ex- 
pressly, or  by  necessary  implication,  has  altered  that  which 
was  the  established  rule.  It  is  said  that  the  Judicature  Act 
prescribes  a  sort  of  general  principle  as  a  rule  for  our  guid- 
ance and  the  guidance  of  all  courts,  that  there  is  to  be  no 
multiplicity  of  actions,  and  a  man  is  not  to  be  sent  from  one 

O  16  Jur.,  1061. 
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court  to  another.  As  a  general  rule  no  doubt  the  Legislature 
has  said  that  where  there  is  a  question  of  law  or  equity 
which  can  be  tried  it  onght  to  be  tried.  But  there  is  a  mr- 
ticular  branch  of  the  court  that  is  *appointed  for  the  [302 
purpose  of  granting  administrations  and  probate  of  wills, 
and  a  person  cannot  at  his  will  and  pleasure,  or  his  caprice, 
transfer  the  jurisdiction  from  that  branch  of  the  court  *to 
some  other  branch,  because  he  says,  "  It  is  convenient  that 
I  should  have  that  determined  at  the  same  time  that  I  have 
something  else  determined  in  another  branch  of  the  High 
Court  of  Justice."  A  man  cannot  transfer  the  jurisdiction 
in  that  way. 

It  is  said  that  in  this  case  there  is  some  hardship  on  the 
plaintiff.  The  answer  to  that  was  given  by  Vice- Chancellor 
Hall  in  his  judgment.  The  plaintiff  knew  perfectly  well  at 
the  beginning  that  he  would  be  required  to  have  a  general 
administrator,  and  he  ought  to  have  taken  proceedings  to 
have  a  general  administrator  appointed ;  because  in  this 
particular  case  his  case  is  that  he  himself  is  entitled  to  the 
general  administration,  and  it  was  always  sufficient  to  say 
that  a  limited  administrator  was  not  enough  where  a  plain- 
tiff has  power  to  obtain  ^neral  administration  if  he  tninks 
fit.  If  he  had  taken  such  proceedings  he  would  not  have 
been  exposed  to  the  difficulty  which  it  is  said  he  is  now  ex- 
posed to,  of  having  lost  some  of  his  evidence ;  in  the  mean- 
time I  cannot  bring  myself  to  doubt  that  the  Vice-Chancel- 
lor  Hall  was  quite  right,  and  his  order  must  be  affirmed 
with  costs. 

Brett,  L.J.:  It  seems  to  me  that  the  first  point  to  be 
considered  is  what  is  the  nature  of  this  bill  of  complaint. 
It  states  certain  facts  which,  if  they  be  true,  I  apprehend 
would  entitle  the  plaintiff  to  the  relief  he  asks,  and  that 
relief,  upon  the  face  of  the  bill,  is  a  general  administration. 
Therefore  the  decree  asked  for  is  a  decree  for  general  admin- 
istration. In  the  words  of  Vice-Chancellor  Kindersley, 
what  would  be  the  result  of  a  decree  made  giving  the  relief 
asked  for  by  this  claim  ?  It  would  be  a  general  administra- 
tion. The  next  question  to  be  asked  is,  what  is  Mr.  Biscoe? 
He  is  not  general  administrator,  he  is  an  administrator  for  a 
limited  purpose. 

That  being  so,  what  was  the  law  of  the  Court  of  Chancery 
before  the  Judicature  Act?  I  apprehend  it  was  that  upon 
a  bill  so  framed,  asking  such  relief  with  such  a  party  to  it, 
the  court  would  not  enter  upon  the  inquiry.  That  was  a 
valid  preliminary  objection.  Now,  it  is  said  that  the  latter 
is  wholly  a  technical  objection  *in  the  Court  of  Chan-    [303 
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eery.  If  you  look  at  Vice-Chancellor  Kindersley's  judgment 
in  (Proves  v.  Lane  on  the  first  hearing  ('),  it  seems  U  me 
that  he  gives  reasons  which  take  it  far  beyond  being  a  mere 
technical  objection,  because  he  points  out  that  if  the  court 
grants  the  relief  asked  for  by  the  bill,  it  has  a  person  before 
It  whom  it  cannot  order  to  carry  it  into  effect.  If  that  be 
true,  it  is  more  than  technical ;  but  supposing  it  is  technical 
only,  you  have  the  declaration  by  Vice-Chancellor  Kinders- 
ley,  when  the  case  was  before  him  the  second  time,  that  for 
200  years  the  Court  of  Chancery  had  always  refused  to  enter 
upon  such  a  suit  with  such  a  representation.  That  has  not 
been  denied.  But  what  is  the  aiflference  between  that  case 
and  the  present?  That  was  the  first  time  in  200  years,  and 
this  is  the  second  time  in  22S.  That  is  the  only  difference 
between  the  two  cases.  Therefore,  as  it  seems  to  me,  under 
the  old  system  the  objection  here  made  before  the  Vice- 
Chancellor  would  have  been  valid,  although  the  Probate 
Court  had  granted  such  letters  of  administration  to  Mr. 
Biscoe  as  the  Probate  Division  has  now  granted. 

But  then  it  is  said  that  has  been  altered  by  the.  Judicature 
Act.  Now,  I  do  not  undertake  to  say  whether  the  Vice- 
Chancellor  could  have  granted  letters  of  administration  to 
anybody,  as  has  been  suggested  in  the  argument ;  for  the 
present  I  take  leave,  with  the  greatest  respect,  to  reserve 
my  opinion  upon  that  point.  But  supposing  he  could,  he 
was  not  asked  to  grant  them,  and  if  he  had  granted  them 
the  same  difficulty  would  have  arisen.  I  doubt  very  much 
if  the  old  Court  of  Probate  would  have  granted  general  let- 
ters of  administration  to  Mr.  Biscoe,  and  if  they  would  not, 
I  do  not  think  the  Vice- Chancellor  could  have  granted 
them.  And  if  he  had  granted  limited  letters  of  administra- 
tion to  Mr.  Biscoe  in  his  court,  precisely  the  same  objec- 
tion would  have  arisen  as  now.  Therefore  the  Judicature 
Act,  even  though  it  has  taken  away  the  distinction  of 
courts,  does  not  assist  this  case  at  all,  unless  it  can  be  said 
to  be  a  mere  technicality  which  the  Judicature  Act  has  done 
away  with. 

Now,  as  I  said  before,  I  doubt  whether  this  is  a  mere 
technicality,  but  supposing  it  is,  if  it  was  a  technical- 
ity which  had  grown  into  a  rule  of  practice  of  the  court 
304]  which  an  appeal  court  *before  the  Judicature  Act 
would  not  have  set  aside  or  altered,  the  Judicature  Act 
does  not  enable  this  court  to  set  it  aside  now;  it  must  re- 
main according  to  the  old  rules ;  and  according  to  the  old 
rules  this  gentleman  does   not  sufficiently  represent   the 

(»)  16  Jur.,  855. 
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intestate  in  this  suit,  and  the  suit  cannot  go  on,  and  must 
be  stopped. 

Cotton,  L.J.:  The  question  is  whether  or  no  the  estate 
of  the  intestate,  whose  personal  property  the  plaintiff  is 
claiming,  is  sufficiently  represented  in  this  suit.  It  arises 
on  a  bill  filed  before  the  Judicature  Act,  and  the  first  ques- 
tion I  will  consider  is,  whether  or  no,  before  the  Judicature 
Act,  this  suit  would  have  been  sufficiently  constituted,  in 
other  words,  whether  the  defendant  Biscoe  would  sufficiently 
have  represented  the  estate  of  the  intestate,  so  as  to  enable 
a  decree  to  be  made  on  this  bill. 

I  consider  it  well  established,  that  where  you  want  an  ad- 
ministration of  an  estate  you  must  have,  not  a  mere  lim- 
ited administrator,  but  a  general  administrator,  that  is  to 
say,  a  person  constituted  by  the  proper  authorities  for  the 
purposes  of  collecting  and  dealing  with  the  assets ;  and  the 
distinction  is  obvious  between  a  case  of  administration  and 
a  case  where  in  the  suit  the  plaintiff  simply  wishes  to  estab- 
lish that  he  has  a  claim  against  a  person  who  is  dead  for 
the  purpose  of  defending  the  estate.  In  that  case  a  limited 
administrator  is  sufficient,  because  the  suit  involves  no  kind 
of  administration,  but  simply  the  decision  of  the  question 
whether  or  no  the  plaintiff  has  or  has  not  a  good  claim 
against  the  estate  of  the  deceased.  That  is  a  distinction 
which  has  been  constantly  observed  and  frequently  laid 
down.  I  think  I  need  not  go  again  through  the  cases  which  * 
have  been  referred  to. 

Then  Mr.  Cookson  admitted  that  he,  in  this  case,  prayed 
for  and  required  an  administration  decree,  and  unless  he 
can  in  any  way  take  it  out  of  the  rule  which  I  have  laid 
down,  that  would  be  fatal  to  the  contention  that  the  limited 
administrator  is  sufficient  for  the  purposes  of  the  suit.  How 
he  tried  to  put  it  was  this,  that  the  limited  administrator 
was  sufficient  for  the  purpose  of  deciding  a  preliminary 

Eoint  in  the  suit,  namely,  whether  or  no  his  client  was,  as 
e  alleged,  the  sole  next  of  kin  of  the  deceased.  I  appre- 
hend that  cannot  be  done.  You  must  look  and  see  what 
the  suit  seeks.  ^It  seeks,  as  he  admits,  a  general  [305 
administration,  and  it  is  only  for  the  purpose  of  granting 
that  administration  and  distributing  the  estate  that  the  court 
in  this  suit  goes  into  the  question  wnether  or  no  the  plaintiff 
is  or  is  not  next  of  kin,  and  I  apprehend  it  would  be  con- 
trary to  the  course  of  the  court  to  enter  into  the  litigation  in 
the  suit  when  it  had  not  before  it  the  proper  parties  to  en- 
able it  to  make  a  decree.  It  is  not  as  if  the  question  of  kin- 
ship was  in  an  administration  suit  one  distinct  subject  of 
26  Eng.  Rep.  17 
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litigation,  bat,  for  the  purpose  of  administering  and  dis- 
tributing the  estate  in  the  suit,  the  court  directs  an  inquiry 
as  to  who  are  the  next  of  kin,  as  part  of  and  in  the  front  of 
the  very  decree  which  afterwards  directs  the  accounts  and 
inquiries  as  to  the  estate,  which,  without  the  proper  person 
before  it,  could  not  be  made.  That  being  so,  you  cannot 
divide  the  suit ;  you  must  have  parties,  according  to  the 
practice  of  the  court,  sufficient  to  enable  the  court  to  make 
the  decree,  which,  if  that  preliminary  inquiry  was  waived, 
would  have  to  be  made  at  the  hearing. 

The  only  remaining  question  is,  whether  the  Judicature 
Act  or  the  Probate  Act  has  in  any  way  altered  the  matter. 
The  Probate  Act  I  only  mention  to  show  that  I  have  not 
omitted  it.  In  my  opinion  that  act  makes  no  difference 
whatever.  It  simply  gives  power  to  grant  limited  adminis- 
tration to  the  Court  of  Probate,  and  puts  the  Court  of  Pro- 
bate in  the  same  position  as  the  court,  for  the  purpose  of 
granting  administration,  was  in  before,  both  with  regard  to 
vesting  estates,  and  with  regard  to  the  particular  power  of 
granting  these  limited  administrations. 

With  respect  to  the  Judicature  Act,  it  is  said  that  it  is 
improper  for  any  branch  of  the  High  Court  to  say  that  this 
does  not  sufficiently  represent  the  estate  for  the  purposes  of 
the  suit,  because  another  branch  of  the  High  Court  has  de- 
cided that  it  does.  Now  that  is  not  so;  the  case  would 
come  before  the  court  both  before  the  Vice-Chancellor  in 
the  court  below  and  here,  just  the  same  as  if  any  Vice-Chan- 
cellor,  or  Vice-chancellor  Hall  himself,  having  power  to 
grant,  had  granted  this.  When  parties  apply  to  the  court 
for  the  purpose  of  appointing  a  person,  an  officer  of  the 
court  if  you  please,  for  the  purpose  of  taking  a  particular 
proceeding,  or  for  the  purpose  of  effectually  constituting 
the  suit,  if  that  is  done  ex  parte,  of  course  it  is  taken  at  the 
306]  risk  of  the  *person  who  so  applies ;  and  when  the 
suit  comes  on,  even  if  it  is  not  taken  ex  parte,  it  will  be  with- 
out prejudice  to  having  it  decided  in  the  suit,  whether  or 
no  the  person  so  appointed  is  appointed  with  sufficient  pow- 
ers duly  to  constitute  the  suit.  It  is  really  this,  that  when 
the  parties  have  asked  the  court  to  make  a  particular  order 
appointing  a  receiver  with  particular  powers,  they  have  to 
take  the  risk  of  that  afterwards  not  being  found  sufficient 
for  the  purpose  for  which  they  desire  it,  namely,  for  the 
purpose  of  proceeding  with  some  other  litigation  ;  and  it  is 
no  more  derogating  from  the  power  of  the  Court  of  Probate 
to  say  that  these  letters  of  administration  are  not  sufficient 
in  this  court  than  it  was  in  former  days,  when  you  inquired 
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into  the  question  whether  the  letters  of  administration 
granted  by  the  Ordinary  were  sufficient,  and  you  found  they 
were  not.  So  in  the  present  case  the  Vice-Chancellor  has 
found  that  what  has  been  granted  by  the  Probate  Division 
of  the  High  Court,  although  it  is  limited  to  the  purposes  of 
the  suit,  is  not  such  a  representation  of  the  estate  as,  accord- 
ing to  the  ordinary  practice  of  the  court,  is  required  where 
you  have  a  general  administration.  I  doubt  whether. the 
judge  of  the  Probate  Division  ever  intended  to  decide,  as 
between  the  parties  to  the  litigation  here,  that  the  Court  of 
Chancery  was  bound  to  hold  that  by  granting  this  form  of 
administration  he  had  constituted  somebody  sufficient  to  en- 
able the  court  to  make  a  decree,  for  which,  according  to  its 
ordinary  practice,  it  required,  not  such  an  administrator, 
but  a  general  administrator  with  power  to  proceed  and 
get  in  the  estate.  There  is  nothing  in  the  Judicature  Act 
which  enables  us  in  this  respect  to  depart  from  the  ordi- 
nary course  of  the  court.  That  act  has  dispensed  with 
some  technicalities,  but  it  has  not  dispensed  with  this,  if  it 
is  a  technicality.  It  is  still  necessary,  as  it  was  before,  that 
in  a  suit  like  this,  involving  administration,  there  should 
be,  not  a  limited  administrator,  but  a  general  administrator, 
in  order  to  enable  the  court  to  make  a  decree  in  the  suit. 

Solicitors  for  plaintiff :  Hayes^  Twisderiy  Parker  &  Co. 
Solicitors  for  defendants  Dowdeswell  and  Davis :  Redpath 
&  Holdsworth. 
Solicitor  for  defendant  Biscoe :  Edward  Oeorge. 


[9  Chancery  Division,  807.] 
C.A.,  July  11,  1878. 

*Ex  parte  Culley.      In  re  Adams.  [307 

Petitioning  CredOor's  Debt — Trustee  for  Abtolute  Beneficial  Owner — Bankruptcy  Act, 
1869  (32  db  88  Vid,  c  71),  <.  ^-^udicature  Act,  1873  (36  cjg  87  Vid.  e.  66),  «.  26, 
tybs,  6. 

Notwithstandioj^  the  provision  of  sect  6  of  the  Bankrnptcy  Act,  1869,  that  "the 
debt  of  the  petitioning  creditor  xnuet  be  a  liquidated  sum  due  at  law  or  in  equity," 
the  old  rule  in  bankruptcy  remains  in  force,  that  where  a  debt  is  vested  in  a  mere 
trustee  for  an  absolute  beneficial  owner  who  is  capable  of  dealing  with  the  debt  as 
he  pleases,  the  trustee  cannot  alone  sustain  a  petition  for  adjudication  of  bankruptcy 
against  the  debtor,  but  the  beneficial  owner  must  join  in  the  petition. 

The  rule,  however,  does  not  apply  to  a  trustee  for  persons  under  disability. 

The  A.  &  E.  Bank  obtained  a  judff-  C.  Bank,  at  a  valuation  to  be  agreed 

ment  agaixiBt  the   respondent,   whicn  upon.     Before  valuation  made,  the  A. 

was  not  satisfied  ;    and  afterwards  it  and  E.  Bank  petitioned  for  the  seques- 

assigned  all  its  debts  and  assets  to  the  tration   of    tlie   respondent's    estate : 
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Held,  that  notwithstanding  the  assign-  the  joining  of  a  trustee  and  beneficial 

ment,  it  had  a  sufficient  debt  at  law  or  owner  in  a  petition  for  sequestration 

in  equity  to  constitute  it  a  good  peti-  does  not  hold  in  this  colony :    In  re 

tioning  creditor.  Jeremiah  Dwyer,  5  Vict.   Law  Bep., 

The  English  principle  (stated  in  Ex  I.  P.  &  M.,  98. 
parte  Cully,  9  Ch.  Div.,  307),  requiring 


[9  Chancery  Division,  212.] 
C.J.B.,  April  16 :    C.A.,  May  28,  1878. 

312]       *^^  parte  Bolland.     In  re  Dysart. 

Undischarffed  Debtor — Fresh  Trading — Credit  obtained  on  Faith  of  Rtpreaeniaiions  of 
Tnuiee — Assent  of  Creditors — Biffht  of  Trustee  to  Debtors  Property. 

D.  A  C,  who  traded  in  partnership,  tiltrd  a  liquidation  petition  on  the  4th  of  De- 
cember, 1876.  On  the  19tn  of  Dec-ember  tlie  creditor>4  resolved  on  a  liquidation  by 
arrangement,  appointed  B.  trustee,  with  a  committee  of  in.s[>oction,  and  resolved  that 
thQ  debtors'  discnarge  should  be  granU<l  ni>on  the  cr)mniittee  of  inspection  and  the 
trustee  certifying  that  they  were  entitled  to  it  On  tlio  Sd  of  January  the  committee 
resolved  that  C.  should  be  allowed  to  realize  the  stock-in-trade  and  to  collect  the 
debts  due  to  the  estate,  under  the  supervision  of  the  committee,  for  six  months  from 
that  day,  the  committee  receiving  the  proceeds ;  that,  if  ts.  6d.  in  the  pound  and 
the  costs  of  the  liquidation  were  thus  realized,  a  further  7«.  %d.  in  the  pound  should 
be  accepted  from  C.  for  the  remainder  of  the  estate,  if  it  was  paid  within  thr(.*e 
months ;  that  D.  should  be  allowed  his  dischai'ge,  subject  to  the  payment  of  his  pri- 
vate debts,  and  that  C.  should  have  his  discharge  on  payment  of  the  15<.  C.  real- 
ized the  stock-in-trade  and  the  debts,  and  out  of  the  proceeds  paid  £719  to  the 
committee,  and  £60  to  the  trustee  for  his  costs  of  the  liouidatlon.  The  £719  was 
not  enough  to  pay  the  first  Is.  6tif.,  but  that  was  in  fact  paid  soon  after  it  became  due 
to  all  the  creditors  who  had  proved.  There  were  only  eight  of  them.  The  debtors' 
bankers,  to  whom  they  owed  £251  at  the  commencement  of  the  liquidation,  did  not 
prove,  because  they  were  amply  secured  by  a  mortgage  of  real  estate  of  C,  which 
he  had  executed  in  favor  of  the  bank  in  Feoruary,  1876,  to  secure  moneys  advanced 
by  them  to  him  or  to  his  firm.  In  February,  1877,  C.  commenced  trading  again 
alone.  Seven  of  the  old  creditors  dealt  with  him  again  and  gave  him  credit.  Before 
he  recommenced  business  he  applied  to  the  bank  to  give  him  credit  on  the  security  of 
the  mortgage.  The  bank  manager  had  an  interview  with  the  trustee,  and  asked  him 
whether  the  bank  mieht  not  safely  deal  with  C.  The  trustee  told  him  that  the  matter 
was  quite  out  of  his  hands,  and  that  it  would  be  all  right  The  bank  then  agreed 
to  give  C.  fresh  credit  The  second  instalment  of  7<.  Qd.  was  not  paid  when  it  became 
due.  The  creditors  applied  for  payment  to  C,  not  to  the  trustee,  but  did  not  take 
any  steps  to  enforce  payment  Ultimately  C.  paid  the  second  instalment  to  one  of 
the  creditors  and  part  of  it  to  some  of  the  others,  making  the  payment  in  part  by 
means  of  checks  on  the  bank.  In  July,  1877,  the  mortgaged  property  was  sold  by 
C,  with  the  consent  of  the  bank,  for  £1,180,  which  was  paid  to  the  bank  and  carried 
to  the  credit  of  C.'s  account  In  August,  1877,  he  was  adjudicated  a' bankrupt. 
At  the  end  of  July,  1877,  the  trustee's  solicitor  had  claimed  the  £1,180  from  the 
bank.  After  the  adjudication  the  trustee  in  the  liquidation  applied  to  the  county 
court  for  an  order  that  the  bank  should  pay  the  £1,180  to  him.  The  judge  ordcreii 
the  bank  to  pay  over  the  balance,  after  deducting  the  debt  due  to  them  by  vthe 
313]  *firm  of  D.  4&  C.  and  the  advances  made  by  them  to  C.  after  the  date  of  the 
liquidation  petition  : 

Held,  by  Bacon,  C.J.,  and  by  the  Court  of  Appeal,  that,  having  regard  to  the  rep- 
resentations made  by  the  trustee  to  the  bank,  and  the  conduct  of  the  credit^)rs,  the 
bank  were  entitled  to  retain  out  of  the  purchase- money  the  advances  which  they 
had  made  to  C.  since  the  filing  of  the  liquidation  petition. 
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Per  Baogajllay,  L. J. :  Upon  the  principle  of  TrovghUm  v.  Qiiley  Q\  the  repre- 
sentatioaa  made  by  the  tmstee  would  of  themselves  have  been  snfficient  to  give  the 
bank  the  right  which  they  claimed. 

Per  BaAifWBLL,  L. J. :    The  principle  of  TroughUm  v.  QitUy  did  not  apply. 

John  Dysart  and  John  Carragher  carried  on  in  partner- 
sliip  at  Liverpool  the  business  of  provision  merchants. 
Their  bankers  were  the  Adelphi  Bank,  Limited.  On  the 
29th  of  February,  1876,  Carragher,  in  consideration  of  ad- 
vances already  made  and  of  advances  to  be  thereafter  made 
to  him  alone  or  to  his  firm,  and  to  secure  the  balance  which 
at  any  time  might  be  due  to  the  bank  by  him  alone  or  by 
liim  jointly  with  any  copartner  of  his,  mortgaged  to  the 
bank  some  real  estate  in  Londonderry  belonging  to  him, 
and  some  policies  of  assurance.  The  mortgage  deed  con- 
tained a  power  of  sale. 

On  the  4th  of  December,  1876,  Dysart  and  Carragher  filed 
a  liquidation  petition.  The  first  meeting  of  the  creditors 
was  held  on  the  19th  of  December,  when  it  was  resolved  that 
the  affairs  of  the  debtors  should  be  liquidated  by  arrange- 
ment ;  that  Henry  Bolland  should  be  appointed  trustee  of 
their  property;  that  Edwin  Whitworth  and  John  Hargreaves 
(two  of  the  creditors)  should  be  appointed  a  committee  of 
inspection ;  and  that  the  discharge  of  the  debtors  should  be 
granted  upon  the  committee  of  inspection  and  the  trustee 
certifying  that  they  were  entitled  thereto.  On  the  3d  of 
January,  1877,  the  committee  of  inspection  passed  the  fol- 
lowing resolutions : — 

"That  one  of  the  debtors,  namely,  John  Carragher,  be 
allowed  to  realize  the  stock-in-trade,  and  collect  the  debts 
due  to  the  estate  under  the  supervision  of  the  committee  of 
inspection  for  the  space  of  six  months  from  this  day,  the 
committee  receiving  all  proceeds  as  realized. 

**  That,  in  the  event  of  the  stock-in-trade  and  debts  real- 
izing *7^.  6d.  in  the  pound  and  the  costs  of  the  liqui-  [314 
dation  proceedings,  an  amount  sufficient  to  pay  a  further 
sum  of  7*.  6A  in  the  pound  be  accepted  from  the  said  John 
Carragher  for  the  remainder  of  the  estate,  provided  it  is 
paid  within  three  months  from  this  day. 

"  That  John  Dysart  be  allowed  his  discharge  and  furni- 
ture, subject  to  the  payment  of  his  private  debts. 

"  That  John  Carragher  also  be  allowed  his  discharge  on 
payment  of  the  aforesaid  16^.  in  the  pound." 

Dysart  obtained  his  discharge  on  the  24th  of  January,  1877. 
After  the  passing  of  the  resolutions  of  the  3d  of  January, 
Carragher  proceeded  to  realize  the  stock-in-trade,  and  to 

(»)  Amb.,  680. 
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x^ollect  the  debts,  and  he  at  varioas  times  paid  to  the  com- 
mittee of  inspection,  from  the  proceeds  of  the  realization, 
sums  amounting  altogether  to  £719  8^.  dd.y  and  he  also  paid 
to  Bolland  £60  for  his  costs  of  the  liquidation.  This  sum 
was  not  sufficient  to  pay  the  creditors  the  first  instalment  of 
7^.  6d.  in  the  pound,  which  amounted  to  about  £950 ;  but 
that  instalment  was,  with  the  aid  of  other  moneys  furnished 
by  Carragher,  paid,  soon  after  it  became  due,  to  all  the  cred- 
itors who  had  proved,  who  were  only  eight  in  number.  The 
amount  due  from  the  debtors  to  the  bank  at  the  date  of  the 
filing  of  the  petition  was  £251  7^.  6d.  The  bank,  being  fully 
secured,  did  not  prove  in  the  liquidation.  In  February,  1877, 
Carragher  commenced  business  again  alone  at  a  new  place 
of  business,  and  seven  of  the  eight  creditors  renewed  their 
dealings  with  him,  and  gave  him  fresh  credit.  Before  com- 
mencing his  new  business  he,  on  the  21st  of  February,  1877, 
had  an  interview  with  Mr.  Harrison,  the  manager  of  the  bank, 
and  told  him  that  he  was  about  to  start  in  Business  on  his 
own  separate  account,  and  asked  Harrison  to  allow  him  to 
open  an  account  with  the  bank.  He  said  that  his  creditors 
had  handed  the  estate  back  to  him,  and  that  he  was  to  pay 
them  15^.  in  the  pound  by  two  equal  instalments,  and  that  he 
wished  to  be  allowed  to  overdraw  his  account  to  the  extent 
of  £500,  and  to  have  discount  to  the  extent  of  £750  against 
the  securities  which  he  had  already  given  to  the  bank.  Har- 
rison told  him  that  he  could  do  nothing  until  he  had  con- 
sulted the  committee  of  the  bank,  and  had  communicated 
with  Bolland.  Harrison  then  called  upon  Bolland,  and  (ac- 
cording to  Harrison's  evidence)  told  him  of  Carragher' s 
request,  and  asked  him  whether  Carragher's  statement  with 
315]  *reffard  to  his  estate  was  true,  and  whether  the  bank 
might  safely  deal  with  him.  Bolland  replied,  "Yes;  the 
matter  is  quite  out  of  my  hands,  and  it  will  be  all  right.  Mr. 
Hargreaves  seems  to  have  taken  a  great  fancy  to  Carragher, 
but  I  don't  understand  why."  Bolland,  in  his  evidence, 
said  that  he  could  not  pledge  his  memory  as  to  what  passed 
at  this  interview,  but  he  said  that  he  told  Harrison  that  Car- 
ragher's affairs  were  practically  out  of  his  hands.  He  ad- 
mitted that  something  might  have  been  said  about  Carragher's 
opening  an  account  with  the  bank,  but  he  said  that  he  never 
agreed  the  bank  should  hold  the  securities  to  cover  future 
advances.  Harrison  the  next  day  informed  the  bank  direc- 
tors of  Carragher's  request,  and  repeated  to  them  what  Bol- 
land had  said,  and  they  then  agreed  to  accede  to  Carragher's 
application,  and  accordingly  £500  was  placed  to  the  credit 
of  his  current  account,  and  the  bank  also  discounted  bills 
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for  him.  On  the  22d  of  February  he  drew  a  check  for  £160, 
ill  part  reduction  of  the  balance  of  £251  7^.  %d..  due  from  his 
late  firm  to  the  bank.  He  continued  to  carry  on  business 
alone  until  August,  1877,  when  he  was  adjudicated  a  bank- 
rupt. During  this  period  the  seven  old  creditors  continued 
to  deal  with  him,  and  gave  him  credit.  He  availed  himself 
of  the  credit  given  to  him  by  the  bank.  He  did  not  pay 
the  second  instalment  of  7^.  6^.  in  the  pound  when  it  be- 
came due,  and  the  creditors  took  no  steps  to  enforce  its 
payment.  But  before  the  adjudication  he  had  paid  the 
whole  of  the  second  Is.  6d.  to  one  of  the  creditors,  and  had 
paid  part  of  it  to  some  of  the  others,  and  he  made  these 
payments  partly  by  means  of  checks  upon  the  bank.  There 
was  evidence  that  the  creditors  applied  for  the  second  7^.  6d.j 
not  to  Bolland,  but  to  Carragher.  On  the  25th  of  July,  1877, 
Carragher  drew  a  check  for  £101  7*.  6^.,  the  balance  of  the 
debt  due  from  his  late  firm  to  the  bank,  and  applied  it  in 
payment  of  that  balance. 

In  July,  1877,  Carragher,  with  the  consent  of  the  bank, 
sold  the  property  in  Londonderry,  and  on  the  18th  of  July 
the  bank  executed  a  reconveyance  of  the  property  to  him. 
The  purchase- money,  amounting  to  £1,180  was  received  by 
the  bank,  and  was  carried  to  the  credit  of  Carragher' s  ac- 
count. At  the  time  of  the  adjudication  there  was  a  consid- 
erable sum  due  from  him  to  the  bank.  At  the  end  of  July, 
1877,  BoUand's  solicitors  on  his  behalf  *made  a  claim  [316 
upon  the  bank  for  the  £1,180,  the  purchase- money  of  the 
Londonderry  property.  The  bank  asserted  that  they  were 
entitled  to  retain  out  of  that  sum  the  amount  of  the  ad- 
vances which  they  had  made  to  Carragher  since  the  com- 
mencement of  the  liquidation,  as  well  as  the  balance  due  to 
them  from  the  firm  of  Dysart  &  Carragher  at  the  time  when 
the  petition  was  filed.  Bolland  then  applied  to  the  Liver- ' 
pool  County  Court  for  an  order  that  the  bank  should  pay 
over  the  £1,180  to  him,  and  deliver  to  him  the  policies  of 
insurance,  as  being  part  of  the  estate  of  Carragher  vested  in 
Bolland  as  trustee.  The  bank  did  not  claim  the  policies. 
The  judge  ordered  the  bank  (after  deducting  their  costs)  to 
pay  over  to  Bolland  the  sum  of  £146  4s.  4rf.,  the  balance  of 
the  £1,180  in  their  hands,  after  deducting  all  moneys  due 
and  owing  to  them  from  Carragher,  with  interest,  and  to 
deliver  up  the  policies.  Bolland  appealed  to  the  Chief 
Judge.     The  appeal  was  heard  on  the  15th  of  April,  1878. 

WinsloWy  Q.C.,  and  T.  H.  James^  for  the  appellant: 
The  trustee  acted  under  the  directions  of* the  committee  of 
inspection.     There  is  no  duty  on  the  part  of  the  trustee  to 
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look  after  an  undischarged  debtor :  Ex  parte  Ford{').  Ex- 
cept under  sect.  28  of  the  Bankruptcy  Act,  1869,  the  trustee 
could  not  sell  the  estate  for  a  composition.  As  to  the  va- 
lidity of  the  security,  they  cited  hailUeY.  M^ Kewan  {*) ; 
Parker  v.  Clarke  (•).  As  to  the  eflfect  of  a  second  adjudi- 
cation, they  cited  Ex  parte  Charlton  (*). 

The  trustee  never  intended  to  give  up  his  right  to  this 
security,  which  was  the  only  security  the  creditors  had  for 
the  payment  of  the  second  instalment.  The  trading  again 
by  the  debtor  cannot  affect  this  security. 

De  Oex^  Q.C.,  and  W.  H.  Kennedy j  for  the  bank,  were 
not  called  on. 

Bacon,  C. J.,  after  stating  the  facts,  continued : 

I  am  far  from  adopting  the  opinion  that  it  is  the  duty  of 
a  trustee  so  to  watch  the  debtor  and  to  track  his  conduct, 
317]  8,s  that,  if  he  *can  be  seen  carrying  on  his  business 
or  entering  into  any  engagements,  the  trustee  must  be  taken 
to  know  that.  That  is  not  a  part  of  the  trustee's  duty;  but 
this  is  plainly  the  duty  of  a  trustee  for  the  creditors,  in 
whom  is  vested  all  the  debtor's  estate,  to  see  that  no  part  of 
that  estate  is  misapplied. 

[His  Lordship  then  referred  to  the  evidence  relating  to  the 
interview  between  Harrison  and  Bolland,  and  continued :] 

The  question  then  comes  to  this.  A  trustee  in  bank- 
ruptcy, who  is  asked  by  bankers  dealing  in  the  ordinary  way 
of  their  trade  whether  it  is  safe  for  them  to  enter  into  trans- 
actions in  the  shape  of  an  account  with  the  debtor,  sa^s, 
"You  may  do  it  with  perfect  safety.  I  have  no  objection 
to  make."  They  adopt  what  he  says  to  them ;  they  open  a 
banking  account  with  the  debtor,  to  which  they  carry  the 
£1,180  that  was  transmitted  to  them,  and  then  comes  a  time 
subsequently  when  the  debtor  becomes  bankrupt,  and  Mr. 
BoUand's  vigilance  is  very  naturally  excited,  and  he  claims 
all  that  he,  as  Carragher^s  trustee,  can  claim.  The  question 
is,  whether  he  is  at  liberty  to  overlook,  abrogate,  and  pass 
by  all  these  transactions  into  which  he  had  induced  Mr. 
Harrison  to  enter.  I  do  not  use  too  strong  a  phrase  when 
I  say  "induced,"  for  without  his  representations  Mr.  Har- 
rison would  never  have  opened  the  account  with  Carragher. 
I  do  not  think  it  is  in  the  least  degree  unreasonable,  consid- 
ering the  powers  and  the  duties  of  Mr.  Bolland,  that  he 
should  not  be  able  now,  after  that  interview  with  Mr.  Har- 
rison, and  with  as  much  knowledge  as  it  is  clear  he  inust 
have  possessed  on  the  subject,  to  treat  the  account  as  if  it 

(>)  1  Oh.  D.,  521.  (»)  80  Beav.,  54. 

C)  85  Beav.,  177.  (*)  6  Ch.  D.,  46. 
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had  been  an  account  with  him.  I  think  that  the  learned 
jadge  has  dealt  with  the  case  properly,  and  that  the  objec- 
tions raised  to  bis  order  cannot  be  sustained.  The  appeal 
will  be  dismissed  witli  costs. 


From  this  order  the  trustee  appealed.  The  appeal  was 
heard  on  the  23d  of  May,  1878. 

Winslow^  Q.C.,  and  T.  If.  James^  for  the  appellant :  The 
trastee  did  nothing  to  mislead  the  bank.  Harrison  ou^ht 
to  have  looked  at  the  resolutions  of  the  committee  of  in- 
spection before  he  gave  fresh  credit  to  Carragher.  If  the 
trustee  did  ^mislead  the  bank  they  may  have  a  rem-  [318 
edy  by  action  against  him,  but  the  rights  of  the  creditors 
are  not  affected.  The  trustee  had  no  power  to  give  the  bank 
a  chaise  on  the  debtor's  property  by  a  mere  loose  conver- 
sation. 

De  Oex^  Q.C.,  and  W.  R.  Kennedy^  for  the  bank:  The 
order  appealed  from  is  in  accordance  with  tlie  principle  of 
TrougJUon  v.  OiUey  (*) ;  Tucker  v.  Hernaman  (*) ;  Engel- 
back  V.  Niaxm  (") ;  Ex  parte  Ford  (*).  Indeed  Troughton 
V.  Oitley  goes  further  than  is  necessary  for  the  present  case. 
Here  the  trustee  made  an  actual  representation  to  the  bank, 
on  the  faith  of  which  they  acted.  There  were  only  eight 
creditors  under  the  liquidation,  and  they  all  knew  that  they 
could  only  be  paid  by  means  of  advances  made  by  the  bank. 
If  the  trustee  had  said  nothing,  but  had  merely  stood  by, 
that  would  have  been  enough.  Ex  parte  Tinker  (*)  is  an- 
other illustration  of  the  principle.  The  trustee  can  bind 
the  creditors  by  any  equity  which  affects  himself.  It  would 
be  contrary  to  good  faith  and  common  honesty,  after  the 
representations  made  by  the  trustee  to  the  bank,  they 
should  be  deprived  of  this  money.  The  doctrine  of  Pick- 
ard  V.  Sears  {^)  applies.  If  a  man  is  allowed  to  commence 
trading  again,  an  implied  power  is  given  to  him  of  obtain- 
ing credit  or  advances  from  nis  bankers.  And  the  creditors 
have  by  their  conduct  affirmed  that  which  was  done  by  the 
trustee.  Even  if  the  trustee  could  have  intercepted  the 
proceeds  of  the  sale  of  the  property,  he  cannot  now  recover 
It  from  the  bank  to  whom  it  has  been  paid :  Ex  parte  Dew- 
hurst  {^\  Independently  of  the  representations  made  by 
the  trustee,  the  bank  are  entitled  to  retain  this  money,  for 
they  have  given  full  value  to  the  creditors  for  it. 

(')  Amb.,  680.  (»)  Law  Rep.,  9  Ch.,  716 ;  16  Eng  Rep., 

(«)  4  D.  M.  4fc  G.,  896.  440. 

(»)  Law  Rep.,  10  C.  P.,  646 ;  14  Eng.  («)  6  A.  <k  E.,  469. 

Rep.,  481.  0)  Law  Rep.,  7  Ch.,  186 ;  7  Eng.  Rep., 

(*)  1  Ch.  D.,  621.  604. 

26  Eng.  Rep.  18 
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Winslow^  in  reply:  Sect.  26  of  the  Bankruptcy  Act, 
1809,  authorized  the  resolution  which  allowed  Carragher  to 
wind  up  the  estate.  The  principle  of  Troughton  v.  Oitley 
applies  to  the  earnings  of  an  undischarged  bankrupt;  it 
has  never  yet  been  extended  to  property  which  he  had  at 
319]  *the  time  of  the  adjudication.  If  the  doctrine  is  to 
be  thus  extended  it  will  be  difficult  to  act  upon  sect.  26  at 
all.  It  is  not  the  duty  of  the  trustee  to  watch  the  proceed- 
ings of  the  bankrupt,  except  with  regard  to  property  in- 
trusted to  him  for  realization :  Ex  parte  Fora{^),  Ex 
parte  DewAurst{*)  is  distinguishable.  There  an  undis- 
charged bankrupt  had  paid  money  for  valuable  considera- 
ation,  and  it  was  held  that  the  money  could  not  be  followed 
in  the  hands  of  the  payee. 

James,  L.J.:  The  case  has  been  very  ably  argued,  and 
all  the  points  have  now,  I  think,  come  out  pretty  clearly. 

The  result,  to  my  mind,  and,  I  believe,  to  the  minds  of 
my  learned  colleagues,  is,  that  we  cannot  differ  from  the 
findings  of  the  two  courts.  I  would  say  more  distinctly 
that  we  cannot  differ  from  the  finding  of  the  county  court 
judge,  who,  as  it  appears  to  me,  has  rightly  summed  uj) 
the  evidence  and  drawn  the  proper  conclusion  from  it,  to 
this  effect,  which  I  may  state  shortly  as  being  the  inference 
which  I  myself  draw  from  all  the  facts,  not  onlj^  from  the 
conversations  between  Mr.  Harrison  and  Mr.  Bolland,  but 
from  all  the  facts  and  circumstances  in  the  case.  It  comes 
to  this — that  the  trustee,  with  the  full  assent  of  the  cred- 
itors, left  the  property  to  be  dealt  with  by  the  debtor  as  if 
it  were  his  own,  a  good  consideration  moving  them  thereto. 
The  bank  was  informed  of  the  facts  and  acted  upon  them, 
trusting  not  only  to  the  words,  but  to  the  conduct  of  the 
parties. 

I  think  that,  under  such  circumstances,  it  is  impossible 
for  the  trustee  to  complain  of  what  the  bank  did  in  good 
faith,  and  what  his  own  language  and  the  conduct  of  the 
creditors  induced  them  to  do. 

Baggallay,  L.  J.:     I  entirely  concur. 

Bramwell,  L.J.:  I  also  concur.  I  wish,  however,  to 
state  the  reasons  for  my  concurrence,  because  I  was  for  a 
320J  considerable  time  in  favor  of  *the  appellant,  and  I 
should  have  continued  to  be  so  if  the  case  had  rested  on  a 
mere  talk  between  the  appellant  and  Mr.  Harrison.  I 
should,  I  confess,  have  thought  it  a  most  mischievous  thing 
to  act  upon  such  a  ground  as  that,  when  the  bank  might 
have  had  an  opportunity  of  satisfying  themselves  of  what 

(•)  1  Ch.  D.,  621  629.  («)  Law  Eep.,  7  Ch.,  186  ;  1  Eng.  Eep.,  504. 
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the  actual  facts  were.  I  am  of  opinion  that  Mr.  De  Gex's 
argument,  founded  on  Troughton  v.  Oittey  (*)  (with  which 
case  and  its  progeny  he  entertained  us  to  our  great  delight 
at  Westminster  some  time  ago),  does  not  touch  the  present 
case.  But  I  entirely  agree  with  the  reason  of  the  decision 
given  by  Lord  Justice  James,  and  why  I  do  so,  I  wish  to 
say  because  I  indicated  an  opinion  or  showed  a  tendency 
favorable  to  the  appellant  for  a  considerable  time.  I  wish 
to  show  why  I  have  changed  my  opinion,  not  upon  the 
ground  on  which  it  was  originally  formed,  but  upon  a  new 
consideration  which  has  presented  itself.  All  the  creditors 
but  one  of  this  debtor  continued  to  deal  with  him.  That 
one  was  a  creditor  for  only  £28,  and  ten  guineas  would  have 
satisfied  his  second  Is.  6d.  in  the  pound.  One  can  very 
well  understand  that  those  creditors  who  continued  to  deal 
with  the  debtor,  or  were  desirous  that  he  should  go  on,  did 
so  and  were  so  because  he  was  and  would  be  a  customer. 
But  how  was  he  to  go  on  and  to  trade  with  them  ?  How 
was  he  to  realize  his  second  7^.  6d.  in  the  pound  1  Of 
course  he  might  borrow  it,  he  might  find  friends  to  lend  it 
to  him.  But  one  very  easy  means  of  his  paying  the  second 
7s.  6d.  and  starting  afresh  in  business  would  be  to  hand 
over  to  him  the  power  of  disposition  of  the  equity  of  re- 
demption of  the  mortgaged  property,  and  allow  him  to  deal 
with  it. 

Now  what  do  we  see?  In  the  first  place,  the  trustee  gets 
his  costs  paid  as  though  he  was  done  with.  In  the  next 
place,  although  the  second  7^.  6d.  in  the  pound  ought  to 
nave  been  paid  by  the  beginning  of  April,  it  was  not  paid. 
No  complamt  was  made  by  any  of  the  eight  creditors,  seven 
of  whom  were  dealing  with  him,  and  the  other  being  a  per- 
son of  very  small  consequence  who  may  almost  be  left  out 
of  consideration.  No  complaint  was  made,  no  step  to  en- 
force pavment  was  taken  by  any  of  the  creditors.  In  addi- 
tion to  that,  we  have  the  statement  made  by  the  trustee  to 
Harrison,  which,  as  I  have  said,  I  should  not  have  been  pre- 
pared *to  act  upon  if  it  had  stood  alone.  He  said,  [321 
and  said  truly  enough,  if  my  view  of  the  facts  is  the  correct 
one,  *'  the  liquidation  is  ended."  Or  he  might  have  expanded 
it,  and  said,  '^  All  his  creditors  but  one  for  a  small  amount, 
about  whom  we  did  not  trouble  ourselves,  are  dealing  with 
him  afresh.  My  costs  are  paid,  and  the  man  is  starting 
afresh."  I  think  that  is  the  purport  of  what  Mr.  Bolland 
said.  I  believe  him  fully,  and  I  believe  Mr.  Harrison  too.  It 
seems  to  me  that  the  representation  was  in  accordance  with 

(1)  Amb.,  630. 
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the  facts — "The  thing  is  practically  ended,  the  man  is  his 
own  master,  and  is  entitled  to  the  equity  of  redemption,  and 
will  settle  separately  with  his  creditors.  It  appears  that  he 
has  paid  the  second  7*.  Qd.  in  the  pound  to  one  of  them, 
and  to  the  rest  partly,  and  that  they  took  it  direct  from 
him,  and  not  through  the  trustee. 

Well,  then,  in  addition  to  that,  it  must  be  borne  in  mind 
that,  although  the  trustee  knew  of  the  existence  of  this  mort- 
gaged property,  because  it  was  mentioned  in  the  debtor's 
statement  of  affairs,  and  was  estimated  at  £866 — ^although 
he  knew  of  its  existence,  he  made  no  claim  to  it  until  the 
debtor  was  about  to  stop  again,  or  was  insolvent,  and  had 
shown  that  the  second  7^.  6d.  in  the  pound  was  in  jeopardy. 
Upon  these  considerations  I  come  to  the  conclusion,  which 
has  been  enunciated  by  Lord  Justice  James,  that  the  liqui- 
dation as  a  liquidation  was  at  an  end,  and  that  the  man  was 
allowed  to  deal  with  his  remaining  property  in  such  a  way 
as  he  thought  fit,  with  the  assent  of  the  trustee  and  the 
creditors.  As  to  whether  the  £28  creditor  will  have  any 
claim  against  the  trustee  for  not  getting  in  his  second  Is,  6a. 
in  the  pound,  it  is  unnecessary  to  express  any  opinion,  but 
one  can  very  well  understand  that  that  small  amount  was 
disregarded. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  Chief 
Judge  should  be  affirmed. 

Baggallay,  L.J.:  I  have  already  expressed  my  general 
concurrence  in  what  fell  from  Lord  Justice  James,  and  I 
agree  with  almost  everything  which  has  been  said  by  Lord 
Justice  Bramwell,  with  one  exception,  which  I  think  it  right 
to  mention.  I  cannot  agree  with  him  in  thinking  that  the 
322]  principle  of  Troughton  v.  Oitley  (*)  is  not  *applica- 
ble  to  the  present  case ;  for  I  think  it  does  apply,  and  that 
it  supports  our  judgment. 

Appeal  dismissed  with  costs. 

Solicitors  for  trustee :  Burton^  Teates  &  Hart^  agents  for 
Tyrer,  Kenion  &  Tyrer,  Liverpool. 

Solicitors  for  bank:  Brook  &  Chapman^  agents  for  T. 
Goffey,  Liverpool. 

(^)  Amb.,  630. 

See  4  Eng.  R.,  424  note  ;   Matter  of  was  entitled  to  a  credit  on  his  bond  of 

European  Bank,  4  Eng.  R.,  745.  the  amount  of  his  deposit  at  the  failure 

Where  one,  who  ht^  given  his  bond  of  the  bank  :    New  Amsterdam  Sav- 

and  mortgage  to  a  savings  bank,  was  ings,  etc.,  f>.  Tarter,  4  Abb.  N.  C,  215. 

also  a  depositor  therein,  and  the  bank  In  a  suit  by  assignees  under  a  volun- 

became  insolvent,  and  a  receiver  was  tary  assignment  for  the  benefit  of  cred> 

appointed  ;    held,  that  the  mortgagor  itors,  upon  a  note  to  the  assignor  which 
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did  not  fall  doe  until  after  the  assign-  ing  done  so,  they  were  not  liable  for 

ment,  the  creditor  may  set  off  a  debt  refasing  to  honor  the  plaintiff's  check  : 

due  to  him  by  the  assignor  at  the  time  Jones  v.  Bank  of  Montreal,  29  U.  C. 

of  the  assignment.  Q.  B.,  448. 

S.  made  his  note  for  $350,  June  18,  A  person  who  was  indebted  as  prin- 
1876,  at  ninety  days,  which  the  bank  cipal  upon  a  promissory  note  to  a  bank- 
discounted  and  held  on  and  before  the  ing  firm,  after  the  maturity  thereof 
maturity  of  the  note.  S.  had  a  run-  deposited  in  the  bank  of  said  firm, 
ning  account  of  deposits  in  the  bank  where  said  note  was  payable,  and 
before  and  during  the  running  of  this  checked  out  sums  amounting  to  more 
note,  on  which  there  was  a  balance  due  than  said  indebtedness,  under  a  special 
him  on  September  6,  1876,  of  $395.50.  agreement  between  the  depositor  and 
Tlie  bank  made  a  voluntary  assign-  the  bank  that  the  former  should  buy 
ment  for  the  benefit  of  creditors  on  the  cattle  and  give  the  seller's  checks  pay- 
7th  of  September,  1876.  In  a  suit  by  able,  or  to  be  presented,  after  the 
the  assignees  upon  the  note,  held,  buyer  had  sold  the  cattle  and  deposited 
that  S.  had  the  right  to  set  off  the  de-  the  proceeds  in  the  bank,  and  that  the 
posit  acniinst  the  note  :  Jordan  v.  Shar-  bank  should  apply  the  monev  so  de- 
lock,  84  Penn.  St.  R.,  866,  distinguish-  posited  to  the  payment  of  such  checks 
ing  Bosler  v.  The  Exchange  Bank,  6  exclusively.  Held,  that  the  money  so 
Penn.  St.  R.,  82.  deposited  could  not  have  been  applied 

A  banker,  who  was  a  director  of  an  by  the  bank  to  the  payment  of  said 

insurance  company,  can  set  off  its  de-  note,  and  that  a  surety  thereon,  who 

mand  for  money  it  deposited  with  him,  was  not  a  party  to  said  agreement,  was 

bearing  interest,  and  payable  on  call,  not  released  by  the  failure  of  the  bank 

against  the  amount  due  on  its  policies  to  so  apply  said  deposits  :   Wilson  v. 

issued  to  and  held  by  him.     The  com-  Dawson,  52  Ind.,  513 ;  S.  C,  2  Repor- 

pany  having  been  adjudicated  a  bank-  ter,  540. 

rupt,  his  rignt  to  such  a  set-off  is  equally  A  bank  has  not  a  right  to  retain  the 

against  its  assignee  :  Scammon  v.  Kim-  balance  of  a  customer's  deposit  to  pay 

ball,  92  U.  S.,  362.  or  apply  upon  an  indebtedness  of  the 

The  relation  existing  between  a  bank  customer  to  the  bank  not  yet  matured, 

and  its  depositor  on  current  account  is  In  an    action    against    a  bank,   com- 

that  of  debtor  and  creditor.     Accord-  menced  prior  to  the  going  into  effect 

ingly,  where  a  bank  held  a  note  afAinst  of  the  new  code,  by  the  personal  rep- 

a  depositor  at  the  time  of  his  death,  resentatives  of  a  deceased  customer,  to 

which  was  larger  in  amount  than  the  recover  a  deposit  which  was  due  and 

sum  on  deposit,  the  bank  might  pre-  payable  to  the  deceased  in  his  lifetime  ; 

sent  its  claim  in  the  probate  court  and  held,  that  the  defendant  could  not,  as 

have  a  balance  struck  between  the  two  matter  of  law,  and  in  the  alisence  of 

demands.     The  allowance  thus  entered  facts  entitling  it  to  equitable  relief, 

is  res  adjudicata^  and   is   conclusive  set  off  a  claim  against  the  deceased, 

against  an  action  by  the  administrator  which  did  not  become  due  until  after 

to    recover   the    money   on    deposit :  his  death. 

Knecht  d.  U.  S.  Savings  Inst.,  2  Mis-  A  demand,  to  be  set  off  in  such  an 

souri  App.  Rep.,  563.  action,  must  have  been  due  and  pay- 

The  plaintiff  opened  an  account  with  able  from  the  decedent  in  his  lifetime  : 

the  defendants,  as  bankers,  by  getting  Jordan  v.  National,  etc.,  74  N.  Y.,  467. 

them  to  discount  for  him  two  accept-  A  depositor  in  a  savings  bank,  who 

ances  for  $500  each,  payable  to  and  is  also  a  debtor  to  the  bank,  as  a  bor- 

indorsed  by  him,  and  to  place  the  pro-  rower  of  its  funds,  cannot,  upon  the 

oeeds  to  his  credit.  insolvency  of  the  savings  bank,  set  off 

He  afterwards  paid  in  a  further  sum,  the  amount  of  his  deposit  against  his 
and  had  drawn  out  by  checks  all  ex-  indebtedness.  Where,  however,  a  per- 
cept $403,  when  the  two  bills  were  re-  son,  indebted  to  a  savings  bank  as  a 
turned  dishonored.  Held,  that  the  borrower,  deposited  an  amount  less 
defendants  were  entitled  to  apply  the  than  the  debt,  intending  to  use  the 
balance  in  hand  in  part  payment  of  the  money  so  deposited  for  a  payment  upon 
acceptances  ;  and,  therefore,  that  hav-  the  debt,  it  was  held  that  the  amount 
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deposited  could  be  set  off  against  the  money,  and  its  losses  are  their  losses, 

debt.  and  are  to  be  borne  by  them  equally, 

A  savings  bank  is  an  agent  for  the  according  to  their  interest :    Osbom  v. 

depositors,  receiving  and  loaning  their  Byrne,  4S  Conn.,  155. 


[9  Chancery  Division,  822.] 
V.C.B.,  April  12:    C.A.,  May  22,  29,  1878. 

In  re  Wincham  Shipbuilding,  Boiler,  and  Salt 

Company. 

poole,  jackson  and  whytfs  case. 

Winding-up — Contributory — Companies  Act^  1862,  ».  164 — Fraudulent  Preference. 

Three  directors,  who  had  not  paid  or  been  called  apon  to  pay  anything  on  their 
shares,  made  themselves  liable  on  their  personal  guarantee  for  money,  advanced  to 
the  company  by  a  bank.  The  company  oeing  in  difficulties,  and  the  bank  having 
recovered  judgment  against  the  guarantors,  a  resolution  was  passed  by  the  board  of 
directors  that  in  order  to  redace  the  debt  due  to  the  bank  the  directors  be  recom- 
mended to  pay  in  advance  the  amount  of  their  shares.  The  three  directors  subse- 
quently paid  a  sum  equal  to  the  amount  of  their  shares,  which  was  carried  to  the 
credit  of  the  company  at  the  bank.  Two  days  afterwards  a  petition  was  presented 
on  which  an  order  for  winding  up  was  made  : 

Held  (reversing  the  decision  of  Bacon,  V.C.),  that  the  three  directors  were  guilty 
of  no  breach  of  trust  or  duty  to  the  company  in  paying  up  their  shares  in  order  to 
relieve  themselves  of  their  personal  liability  to  the  biuik ;  that  the  payment  was  a 
valid  payment  on  account  of  the  shares ;  and  tliat  the  shares  mast  be  treated  as  paid- 
up  shares. 

This  was  an  application  on  behalf  of  the  official  liqui- 
dator of  the  Wincham  Shipbuilding,  Boiler,  and  Salt 
Company,  Limited,  to  place  Messrs.  Robert  Poole,  J.  Jack- 
son, and  J.  GF.  Whyte,  on  the  list  of  contributories  of  the 
company. 

In  March,  1876,  the  company  was  formed  and  registered 
without  articles  of  association  for  the  purpose  of  acquiring 
and  taking  over  the  works,  plant,  andT  business  of  Mr.  Jo- 
seph Parks  at  Wincham  in  Cheshire. 

Messrs.  R.  Poole,  Jackson  and  Whyte  signed  the  memo- 
323]  randum  of  *association  for  fifty  £6  shares  each,  and 
became  directors  of  the  company,  but  did  not  pay  any  de- 
posit on  their  shares. 

On  the  Ist  of  May,  1876,  at  a  meeting  of  the  company, 
R.  Poole,  as  chairman,  reported  as  the  result  of  an  inter- 
view with  the  manager,  that  Parr's  Banking  Company 
would  not  allow  any  overdraft  without  the  personal  guar- 
antee of  the  directors ;  and  it  was  resolved  that  the  direc- 
tors should  give  their  personal  guarantee  for  £6,000  to  the 
bank,  and  that  R.  Poole  should  carry  out  the  arrangement. 

The  guarantee  was  given  by  the  directors,  including  Poole, 
Jackson,  and  Whyte,  and  the  money  obtained  from  the 
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bank  was  expended  in  carrying  on  the  business  of  the  com- 
pany, and  no  call  was  made. 

The  companv  got  into  difficulties,  and  in  May,  1877,  the 
bank  recovered  judgments  against  the  guarantors,  including 
Poole,  Jackson,  and  Whyte. 

At  a  meeting  on  the  6th  of  August,  1877,  a  minute  was 
made  that,  "In  order  to  reduce  the  balance  due  to  Parr's 
Banking  Company,  it  is  recommended  that  the  directors  do 
pay  up  the  amount  of  their  shares  as  authorized  by  Art.  7 
m  Table  A,  and  as  contemplated  in  the  company's  pro- 
spectus." At  the  same  meeting  it  was  resolved  to  close  the 
business  of  the  company,  and  to  advertise  for  sale  the  plant, 
&c.,  and  the  company  had  from  that  time  ceased  to  carry 
on  business. 

No  call  was  made,  but  on  the  4th  of  September,  1877, 
Messrs.  R.  Poole,  Jackson  and  Whyte  tendered  to  Enoch 
Johnson,  the  person  who  had  been  appointed  as  pro  tern. 
secretary,  three  several  sums  of  £250  as  the  amount  due  on 
their  shares,  and  asked  him  to  sign  a  receipt  as  secretary 
for  these  sums  as  share  money.  Johnson  declined  to  re- 
ceive the  monev  or  to  give  a  receipt,  "as  he  did  not  under- 
stand why  he  should  be  called  upon  then  to  ^ive  a  secretary's 
receipt  for  share  money  at  that  lapse  of  time."  The  £760 
was  then  paid  to  W.  Poole,  who  was  a  son  of  R.  Poole,  and 
had,  as  it  appeared,  attended  the  directors'  meetings  and 
made  the  entries  in  the  minute  books,  and  described  himself 
as  having  '* discharged  the  duties  of  acting  secretary"  up 
to  the  time  when  the  winding-up  petition  was  filed.  The 
receipt  was  signed  ^^pro  secretary,  William  Poole,"  and 
the  three  sums  of  £250  each  were  *paid  to  Parr's  [324 
Banking  Company,  and  entered  in  the  pass-book  as  pay- 
ments to  the  credit  of  the  company. 

On  the  6th  of  September  a  petition  was  presented  for  wind- 
ing up  the  company,  and  on  the  lOth  of  November,  1877,  a 
winding-up  order  was  made. 

The  question  was  whether  by  this  payment  (which 
amounted  to  the  full  amount  due  upon  their  shares)  Messrs. 
R.  Poole,  Jackson  and  Whyte  bad  discharged  themselves 
from  liability. 

•  The  application  was  heard  before  Vice-Chancellor  Bacon 
on  the  12th  of  April,  1878. 

Sir  H.  Jackson^  Q.C.,  and  H.  B.  Buckley^  for  the  official 
liquidator :  By  the  payments  made  on  the  4th  of  Septem- 
ber, 1877,  which  were  received  by  the  bank  as  payments  on 
account  of,  and  in  reduction  of,  the  amounts  owing  by 
Messrs.  Poole,  Jackson,  and  Whyte,  in  respect  of  their  per- 


144  CHANCERY  DIVISION.  [Vol.  IX 

1878  Poole,  Jackson  and  Whjte*8  Case.  C.A. 

***         '■  ■■»i^       M—  ■■■■■■■■  ■  I  »■■■        !■■  .  mm^^m^  i  ■  |  i  »  ■  iM 

Bonal  guarantee  and  in  part  satisfaction  of  the  judgment 
recovered  against  them,  these  directors  did  not  discharge 
themselves  from  liability  for  the  amount  due  on  their  shares. 
Being  under  the  double  liability  of  £760  in  respect  of  their 
shares  and  £750  in  respect  of  their  guarantee  to  the  bank, 
they  have  attempted,  by  paying  the  sum  of  £760,  to  dis- 
charge themsejves  from  their  liability  for  £1,500.  Having 
regard  to  the  circumstances — the  time  when  the  payment 
was  made,  two  days  before  the  commencement  of  tne* wind- 
ing-up, when  the  company  was  to  their  knowledge  insolvent, 
and  tne  receipt  given  by  an  unauthorized  person  after  the 
refusal  of  the  regular  secretary — the  whole  thing  was  a  mere 
contrivance  by  persons,  in  a  fiduciary  position  as  directors, 
to  gain  an  advantage  to  themselves  at  the  expense  of  cred- 
itors of  the  company ;  and  as  such  is  invalid  as  a  fraudulent 
preference  under  the  Companies  Act,  1862,  s.  164:  Haher- 
shorCs  Ca8e{')\  OasUght  Improvement  Company  v.  Ter- 
reU{*);  Soke's  Case{*).  No  doubt,  as  in  the  Oaslight 
Improvement  Company  v.  Terrell^  these  directors  have  ad- 
vanced money  for  the  benefit  of  the  company,  but  they  are 
not  entitled  on  the  verge  of  liquidation  to  give  themselves  a 
preference.  They  must  each  pay  the  £250  due  on  these 
325]  shares,  and  then  they  will  be  entitled  *to  a  dividend 
paripa^su  with  the  other  creditors  in  respect  of  the  £760 
paid  on  account  of  the  company. 

Hemming^  Q.C.,  and  Badcock^  for  Poole,  Jackson,  and 
Whyte:  I'here  has  been  no  fraudulent  preference  so  as  to 
render  this  payment  invalid  under  the  Campanies  Act,  1862, 
8.  164.  The  debt  was  due  from  the  company,  whose  account 
was  at  the  time  overdrawn,  to  the  bank ;  and  to  enable  the 
company  to  pay  that  debt  these  directors,  in  pursuance  of 
the  request  by  the  company  contained  in  the  minute  of  the 
6th  01^  August,  1877,  make  this  payment  to  the  extent  of 
their  own  liability.  Then  how  is  such  payment  affected  by 
the  authority  of  William  Poole?  The  company  have  had 
the  benefit  of  the  payment,  and  whatever  may  have  been 
William  PooFs  formal  position,  it  is  admitted  that  he  did 
the  actual  work  of  secretary  in  the  place  of  Enoch  Johnson. 
In  the  Oaslight  Improvement  Company  v.  TerreUi^)  and 
HabershoTi! s  Case{*)  the  directors  were  themselves  creditors 
of  the  company  and  applied  the  payment  in  discharge  of 
their  own  debt,  and  the  test  was  whether  the  companv  was 
insolvent  or  not ;  but  in  considering  the  allegation  of  fraud- 

(«)  Law  Rep.,  6  Eq„  286.  (*)  Law  Rep.,  10  Eq.,  168. 

(«)  Law  Rep..  10  Eq.,  168.  (•)  Law  Rep.,  6  Eq.,  286. 

(>)  Law  Rep.,  13  Eq.,  265 ;  1  Eng.  R.,  655. 
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ulent  preference,  the  date  of  the  recommendation  or  agree- 
ment pursuant  to  which  this  snbsequent  payment  was  made, 
and  not  the  date  of  actaal  payment,  must  be  regarded :  Ex 
parte  Hodgkin{')\  Ex  parte  Kevan{*).  The  company  was 
not  insolvent,  and  did  not  contemplate  liquidation  on  the 
6th  of  August,  1877,  but  was  taking  measures  to  stave  it 
oflf :  Ex  parte  Tempest  {*).  Even  assuming,  as  regards  the 
otiier  creditors,  that  there  was  a  fraudulent  preference,  the 
money  paid  can  be  recovered  from  the  bank,  but  these  di- 
rectors, having  fully  discharged  themselves  from  the  amount 
due  on  their  shares,  cannot  be  called  upon  to  pay  twice  over. 
Moreover,  as  directors  in  the  position  of  trustees,  they  were 
entitled  and  bound  to  pay  debts  of  the  companj^  and  to  ap- 
ply the  trust  moneys  for  that  purpose,  and  having  incurred 
iiabilitjr  as  sureties  of  the  company,  they  were  entitled  to 
indemnify  themselves  out  of  the  assets :  In  re  German  Min- 
ing Company  (*). 
'^Sir  H.  Jackson^  in  reply.  [326 

Bacon,  V.C:  The  difficulty  in  this  case  arises  from  one 
set  of  persons  having  different  duties  and  different  interests, 
their  duty  as  directors  and  their  interest  as  guarantors  being 
in  conflict.  It  is  an  undoubted  and  uncontroverted  fact  that 
the  company  was  insolvent.  There  was  no  money  of  the 
company  to  pay  creditors,  and  urgent  representations  had 
been  made  by  the  creditors  for  payment  of  these  debts,  to 
meet  which  the  company  had  no  means  and  no  banking 
account  on  which  they  could  draw.  It  is  established,  there- 
fore, that  the  company  was  clearly  in  a  condition  of  in- 
solvency. Under  these  circumstances  a  resolution  was 
passed  on  the  6th  of  August,  1877,  recommending  the  direc- 
tors to  pay  up  the  amount  of  their  shares,  which  had  never 
been  called  up  and  which  they  had  never  offered  to  pay. 
No  demand  was  made  on  the  directors,  and  nothing  was 
done  until  the  4th  of  September,  when  the  money  was  paid 
at  the  office  of  William  roole,  who  took  upon  himself  to  act 
in  the  matter  without  any  authority.  Then  three  directors 
hit  upon  this  plan  of  paying  their  own  debt  to  the  bank  and 
at  the  same  time  discharging  the  liability  on  their  shares. 
They  bethink  themselves  of  the  pretence  of  paying  £750  to 
the  company,  but  in  reality  of  handing  it  over  to  tne  bank. 
It  was  a  mere  contrivance,  and  there  was  no  reality  or  sub- 
stance in  the  transaction,  except  that  by  means  o!  it  £750 

O  Law   Rep.,  20  Eq.,  746,  764;    16        (»)  Law  Rep.,  6  Ch.,  70. 
Ene.  R,  698.  («)  4  D.  M.  <&  G.,  19. 

(«)  Uw  Rep.,  9  Oh.,  762,  768 ;  10  Eng. 
R.,  718,  722. 
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was  paid  by  them  in  discharge  of  their  own  guarantee.  Th« 
right  of  the  company  to  receive  £760  was  thwarted  and 
frustrated  by  this  act  of  the  directors.  It  was  the  duty  of 
the  directors  to  maintain  the  assets  of  the  company  and  to 
distribute  them  according  to  law  and  not  to  give  any  one 
creditor  a  preference  over  another ;  and  any  contrivance  by 
which,  in  contemplation  of  bankruptcy  or  winding  up,  the 
assets  were  intercepted  in  favor  of  one  creditor  to  the  ex- 
clusion of  others,  was  unlawful  and  invalid  under  the  Com- 
panies Act,  1862,  s.  164.  What  these  directors  have  done 
was  just  that  invalid  or  unlawful  transaction  pointed  at  by 
this  section.  For  whose  good  was  this  payment  made  ?  Not 
that  of  the  company,  but  of  themselves.  Sykes^  Case{')  [to 
327]  which  his  Lordship  referred]  was  very  similar.  *Here 
there  was  a  contrivance  to  create  a  fund  by  means  of  which 
their  guarantee  should  be  discharged ;  and  here,  as  there, 
there  was  a  contrivance  by  which  the  directors  seemed  to 
pay,  but  did  not  in  fact  pay,  the  amount  owing  on  their 
shares.  It  has  been  contended  that  these  directors  were 
trustees,  and  had  a  right  to  be  indemnified  in  respect  of  pay- 
ments made  by  them  on  behalf  of  the  company.  But  this 
contention  has  no  application  to  the  present  case.  The 
money  of  the  directors  went  to  discharge  the  directors'  own 
debts  without  any  benefit  to  the  company,  their  cestuis  que 
trusty  and  therefore  they  owed  this  £760  to  the  company  in 
respect  of  their  shares  as  much  as  ever  they  did.  The  bank, 
if  sued  on  the  ground  that  this  payment  was  a  fraudulent 
preference,  would  say  in  defence  that  it  was  not  a  payment 
by  the  company  but  by  the  guarantors.  These  gentlemen 
must  remain  liable,  as  the  £760,  which  ought  to  have  been 
assets  of  the  company,  had  been  applied  for  the  benefit  of 
these  directors  and  not  of  the  company.  Messrs.  Poole, 
Jackson  and  Whyte  must  be  settled  on  the  list  of  contrib- 
utories  without  crediting  them  for  anything  in  respect  of 
their  payment  of  £760  to  the  bank. 

From  this  decision  Poole,  Jackson  &  Whyte  appealed. 
The  appeal  was  heard  on  the  22d  of  May,  1878. 

Hemming^  Q.C.,  and  Badcock^  for  the  appellants. 

Sir  H,  Jackson^  Q.C.,  and  H.  B.  Buckley^  for  the  official 
liquidator. 

The  same  line  of  argument  waS  followed  as  before  the 
Vice- Chancellor.  The  following  cases  were  referred  to  by 
the  counsel  for  the  respondent:     OilberVs  Case{*) ;  Haber- 

(»)  Law  Rep;,  18  Eq.,  256;  I  Eng.  R.,  5B6.  («)  Law  Rep.,  5  Oh.,  869. 
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shorCs  Case{') ;  Sykes"  Cas€[*) ;  O^sUght  Improvement  Com- 
pany  v.  Terrell  ("). 

Jessel,  M.R.:  The  Vice-Chancellor  has  decided  that 
these  gentlemen  are  liable  to  pay  £250  each  in  respect  of  a 
call  ou  their  shares,  although  they  allege  that  they  have 
paid  the  whole  value  of  their  *shares.  The  real  [328 
question  is,  whether  the  payment  actually  made  by  the 
appellants  before  the  winding-up  was  a  valid  payment  or 
not-  They  were  directors  of  the  company,  and  they  had 
given  a  personal  guarantee  for  the  balance  of  the  company's 
account  with  their  bankers  ;  and  in  May,  1877,  the  bank  had 
brought  an  action  on  the  guarantee  against  these  three  di- 
rectors, and  had  recovered  judgment  in  the  action.  On  the 
6th  of  August,  1877,  there  was  a  meeting  of  the  directors, 
at  which  this  resolution  was  passed:  "In  order  to  reduce 
the  balance  due  to  Parr's  Banking  Company,  it  is  recom- 
mended that  the  directors  do  pay  up  the  amount  of  their 
shares,  as  authorized  by  Art.  7  in  Table  A,  and  as  contem- 
plated by  the  company  s  prospectus."  There  is  no  ques- 
tion that  at  this  time  the  company  was  insolvent.  On  the 
6th  of  September,  1877,  the  three  directors  paid  the  amounts 
in  question.  The  secretary  had  some  difficulty  in  giving  a 
receipt  for  the  money,  and  W.  Poole  accordingly  gave  a  re- 
ceipt without  having  any  right  to  do  so.  But  the  fact  is 
not  disputed  that  the  money  was  paid  and  received  on  ac- 
count of  the  shares,  that  it  was  remitted  in  due  course  to  the 
bankers  of  the  company  and  carried  by  them  to  the  com- 
pany's credit,  thus  reducing  the  balance  against  the  com- 
pany and  relieving  the  directors  from  their  guarantee.  The 
Vice-Chancellor  decided  the  question  on  this  ground,  that 
the  directors  were  trustees  of  all  their  powers.  So,  no 
doubt,  they  were.  But  it  is  further  said  that  they  exercised 
their  powers  in  breach  of  trust  and  for  their  own  benefit, 
and,  therefore,  that  the  act  which  they  did  was  nugatory. 
But  it  appears  to  me  that  the  question  is,  for  whom  were 
they  trustees?  It  does  not  appear  that  the  Vice-Chancel- 
lor considered  this  point ;  but  it  makes  all  the  difference 
whether  they  were  trustees  for  the  persons  who  were  injured 
by  what  had  been  done  in  this  case,  namely,  the  other  cred- 
itors of  the  company.  It  has  always  been  held  that  the 
directors  are  trustees  for  the  shareholders,  that  is,  for  the 
company.  They  are  the  managing  partners  of  the  company, 
and  if  they  abuse  their  powers,  which  they  hold  in  trust 
for  the  company,  to  the  damage  of  the  company,  for  their 

(>)  Law  Rep.,  6  £q.,  286.  (<)  Law  Rep.,  13  Eq.,  266;  1  Eng.  R.,  666. 
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own  benefit,  they  are  liable  to  make  good  the  breach  of 
trust  to  their  cestuis  que  trust  like  any  other  trustees.  But 
directors  are  not  trustees  for  the  creditors  of  the  company. 
The  creditors  have  certain  rights  against  a  company  and  its 
329]  *member8,  but  they  have  no  greater  rights  against 
the  directors  than  against  any  other  members  of  the  com- 
pany. Thejr  have  only  those  statutory  rights  against  the 
members  which  are  given  them  in  the  winding-up. 

That  being  so,  there  was  nothing  to  impose  a  duty  on  the 
directors  not  to  pay  a  debt  of  the  company,  for  which  they 
were  themselves  liable,  in  priority  to  other  debts,  unless 
sect.  164  of  the  act  of  1862  applied,  which  it  certainly  does 
not  in  the  present  case.  The  payment  to  the  bank  was  not 
a  fraudulent  preference ;  it  was  made  in  the  ordinary  course 
of  business.  It  was  a  good  payment,  and  could  not  be  re- 
covered back ;  therefore  the  directol-s,  although  they  derived 
a  collateral  advantage  to  themselves,  did  not  injure  their 
cestuis  que  trust.  The  payment  was  not  any  breach  of  duty 
to  the  only  persons  for  whom  they  were  trustees.  The  ap- 
peal must  therefore  be  allowed  with  costs. 

James  and  Bbamwell,  L.  JJ.,  concurred. 

Solicitors:  R.  W.Marsland;  CrowdeTy  Anstie &  Vizard. 


[9  Chancery  DivisloD,  829.] 
V.C.B.,  April  12:    C.A.,  May  29,  1878. 

In  re  Wincham  Shipbuilding,  Boileb,  and  Salt 

Company. 

HALLMARirS  CASE. 
Winding-up — Contributory — Director — Entry  of  Name  on  Register, 

Where  no  share  qualification  is  necessary,  the  mere  fact  of  acting  as  a  director  of 
the  company,  and  of  attendance  at  meeting^s  in  that  character,  is  not  enough  to  fix  a 
man  with  knowledge  that  his  name  has  been  entered  on  the  share  roister,  and  with 
consequent  liability,  if  he  neither  applied  for  shares  nor  received  any  notice  of 
allotment 

There  is  no  presumption  of  law  that  a  director  knows  the  contents  of  the  books 
of  the  company. 

The  decision  of  Bacon,  V.C,  affirmed. 

This  was  an  apjplication  by  the  official  liquidator  of  the 
Wincham  Shipbuilding,  Boiler,  and  Salt  Company,  Limited, 
to  settle  J.  B.  Hallmark  on  the  list  of  contributories  of  the 
company  for  fifty  shares. 

330]  *Hallmark,  who  was  Mayor  of  Preston,  agreed  to 
become  a  director  of  the  company  in  March,  1877 ;  and  at  a 
meeting  of  the  directors  held  on  the  24th  of  March,  1876,  the 
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following  entry  was  made:  ''It  being  reported  to  the  meet- 
ing that  Councillor  Hallmark  (Mayor  of  Preston)  was  willing 
to  take  shares  in  the  company  and  to  become  a  director,  it 
was  resolved  that  his  name  be  added  to  the  directorate." 
Hallmark  attended  meetings  as  a  director  on  the  18th  and 
22d  of  April,  and  on  the  lOth  of  May,  1876.  At  this  last 
meeting  the  minutes  of  a  meeting  of  the  1st  of  May  (at  which 
Hallmark  was  not  present)  were  read  and  confirmed.  These 
minutes  stated  that,  "608  shares  having  been  applied  for  up 
to  the  present,"  it  was  resolved  ''that  letters  of  allotment 
be  at  once  sent  to  the  parties,  and  200  forms  of  allotment  be 
printed."  In  making  up  the  number  of  608  shares,  fifty 
shares  alleged  to  have  been  allotted  to  Hallmark  were  in- 
cluded. Hallmark's  name  was  entered  in  the  register  as  the 
holder  of  fifty  shares ;  but  he  swore  that  he  never  applied 
for  or  authorized  any  one  to  apply  on  his  behalf  for  snares, 
that  he  received  no  notice  or  letter  of  allotment,  and  only 
discovered  the  fact  from  a  letter  written  to  him  by  W.  Poole 
in  October,  1877,  after  presentation  of  the  winding-up  pe- 
tition ;  and  further,  that  he  consented  to  become  director  at 
the  solicitation  of  Robert  Poole  (the  chairman),  and  acted 
in  that  capacity  on  the  distinct  representation  that  no  share 
qualification  was  necessary,  inasmuch  as  the  regulations  con- 
tained in  Table  A  of  the  Companies  Act,  1862,  had  been 
adopted  as  the  company's  articles  of  association.  On  re- 
ceiving the  letter  of  the  2d  of  October,  1877 — which  was  in 
the  following  terms:  "Knowing  that  you  have  never  ex- 
amined or  seen  the  register  of  shareholders  of  this  company, 
I  consider  it  my  duty  to  inform  you  that  your  name  has  been 
wrongfully  inserted  in  such  register  for  fifty  shares,  and 
this  without  any  application  from  you  or  with  your  consent 
or  knowledge,  1  give  you  this  information  in  consequence  of 
your  having  frequently  stated  to  me  you  had  no  intention 
of  taking  any  shares  in  it,  and  had  merely,  at  the  solicitation 
of  the  chairman  of  the  company,  consented  to  act  as  one  of 
the  directors.  You  can  now,  as  a  matter  of  course,  give 
notice  to  the  company  to  take  your  name  off  the  register  in 
respect  of  such  shares" — Hallmark  sent  to  the  *direc-  [331 
tors  notice  that  his  name  had  been  wrongfully  inserted  in 
the  register  in  respect  of  fifty  shares,  and  required  them  to 
strike  it  out,  as  he  had  never  signed  any  application  for 
shares. 

The  application  was  heard  before  Vice-Chancellor  Bacon 
on  the  12th  of  April,  1878. 

Sir  H,  Jackson^  Q.C.,  and  H,  B.  Buckley^  for  the  official 
liquidator :  It  is  not  disputed  that  Hallmark,  though  he  did 
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not  apply  for  shares  and  did  not  receive  any  letter  of  allot- 
ment, consented  to  become,  and  did  d^e  facto  act  as,  a  direc- 
tor of  the  company.  He  must  therefore  be  taken  to  have 
known  that  he  was  liable  to  have  his  name  placed  on  the 
register  of  shareholders,  and  also,  as  director,  is  bound  by 
notice  of  the  contents  of  the  books  of  the  company  in  which 
his  name  was  entered  for  fifty  shares :  Ex  parte  Brown  (') ; 
WheatcTofP 8  Case{*).  Not  naving  taken  any  steps  before 
the  winding-up  (though  fixed  with  notice)  to  get  his  name 
removed,  he  is  liable  as  a  contributory  for  fifty  shares. 

HeTfiming^  Q.C.,  and  Badcock^  for  Hallmark,  were  not 
called  on. 

Bacon,  V.C.  :  Notwithstanding  the  authority  of  Ex  parte 
Brcywn(^)  and  WTieatcrofCs  Case^  I  do  not  think  the  re- 
spondent can  be  placed  on  the  list.  The  tendency  of  the  more 
recent  decisions  is,  that  in  order  to  impute  to  a  man  a  contract 
to  take  shares,  something  like  a  contract  must  be  established. 
In  the  face  of  his  statement  that  he  never  intended  to  take 
any  shares,  and  that  he  never  knew  until  after  the  commence- 
ment of  the  winding-up  that  his  name  was  entered  upon  the 
share  register,  I  do  not  think  that  his  being  a  director,  and 
attendance  at  the  meetings  in  that  capacity,  is  enough  to  fix 
him  with  knowledge  that  his  name  was  entered  on  the  regis- 
ter as  the  holder  of  fifty  shares.  His  narne  will  be  struck 
out  from  the  list  of  contributories,  and  the  liquidator  must 
pay  the  costs  of  the  summons. 

The  oflScial  liquidator  appealed  from  this  decision.     The 
appeal  was  heard  on  the  29th  of  May,  1878. 
332]    *H^  B.  Buckley  {Sir  K  Jackson,  Q.C.,  with  him), 
for  the  appellant,  cited  Ex  parte  Brown  {*) ;   Wheatcrqffs 
Case  (•). 

Hemming^  Q.C.,  and  Badcock^  for  Hallmark,  were  not 
called  on. 

Jessel,  M.R.:  This  is  a  case  which  in  some  points  is  ex- 
ceptional. In  most  of  the  reported  cases  the  directors  were 
bound  to  take  a  certain  number  of  shares,  but  here  there 
was  no  such  obligation.  Hallmark  seems  never  to  have  in- 
tended to  take  any  shares.  He  applied  for  none,  no  notice 
of  allotment  of  any  was  sent  to  him,  and  he  never  knew  that 
any  had  been  allotted  to  him.  Under  these  circumstancns 
it  seems  to  me  a  matter  of  course  not  to  place  him  on  the 
list  of  contributories.  There  was  no  contract  between  him 
and  the  company  to  take  shares. 

The  argument  of  the  appellant  is,  that  the  court  is  em- 

(>)  19  Beav.,  104.  (")  29  L.  T.  (N.8.),  324.  (»)  19  Beav.,  97. 
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Eowered  to  infer  a  contract.  It  is  contended  that  Hallmark, 
eing  a  director,  must  be  taken  to  have  known  the  contents 
of  all  the  books  and  documents  of  the  company,  and  so  to 
have  known  that  his  name  was  on  the  register  of  shares  for 
fifty  shares.  But  he  swears  that  in  fact  he  did  not  know 
that  any  shares  had  been  allotted  to  him.  Is  knowledge  to 
be  imputed  to  him  under  any  rule  of  law  i  As  a  matter  of 
fact,  no  one  can  suppose  that  a  director  of  a  company  knows 
everything  which  is  entered  in  the  books,  and  1  see  no  rea- 
son why  Knowledge  should  be  imputed  to  him  which  he 
does  not  possess  in  fact.  Why  should  it  be  his  duty  to  look 
intt)  the  list  of  shareholders?  I  know  no  case  except  jKa? 
parte  Brown  which  shows  that  it  is  the  duty  of  a  director 
to  look  at  the  entries  in  any  of  the  books  ;  and  it  would  be 
extending  the  doctrine  of  constructive  notice  far  beyond 
that  or  any  other  case  to  impute  to  this  director  the  knowl- 
edge which  it  is  sought  to  impute  to  him  in  this  case.  I  am 
therefore  of  opinion  that  the  Vice-Chancellor  came  to  a  right 
conclusion,  and  the  appeal  must  be  dismissed  with  costs. 

James,  L.  J.:  I  am  of  the  same  opinion.  This  gentleman 
swears  that  he  *never  applied  for  shares ;  he  did  not  [333 
know  that  any  had  been  allotted  to  him  ;  but  on  the  1st  of 
May,  when  he  was  not  present,  somebody  makes  an  entry 
on  a  piece  of  paper  which  contained  on  it  two  palpable  false- 
hoods— first,  that  Hallmark  had  applied  for  fifty  shares, 
and,  secondly,  that  fifty  shares  had  oeen  allotted  to  him. 
This  was  done  without  his  knowledge,  and  cannot  be  bind- 
ing on  him. 

Bbamwell,  L.  J.:  I  am  also  of  the  same  opinion.  I  will 
only  add  that  it  seems  to  me  in  general  extremely  objection- 
able to  imply  that  a  man  had  knowledge  of  facts  contrary 
to  the  real  truth.  This  ought  only  to  oe  done  where  there 
is  some  duty  on  the  part  of  the  man  to  inform  himself  of  the 
facts.     No  such  duty  existed  in  the  present  case. 

Solicitors:  Ji.  W.  Marsland ;  Crowder^  Anstie  <6  Vizard. 

See  20  Eng.  Rep.,  755  note.  claim  certain  bonds  issued  by  a  oor- 

All  the  membeTB  of  a  company  are  poration  and  transactions  thereunder 

.chargeable  with  knowledge  of  the  en-  were  fraudulent,  was  a  stockholder  of 

tries  made  on  their  books  by  their  agent  the  corporation  which  issued  the  bonds 

in  the  course  of  his  business,  and  with  and  a  mortgage,  and  all  the  facts  in 

the  true  meaning  of  the  entries  as  un-  relation  to  the  execution  of  the  mort- 

derstood  by  the  agent.  g^^*  the  circumstances  under  which 

Accordingly,  in  an  action  against  the  it  was  made,  and  the  sale  of  the  bonds 

company,  if  there  be  anything  obscure  were  shown  by  the  records  of  the  com- 

in  the  entries,  the  plaintiff  may  prove  pany,  he  was  chargeable  with  knowl- 

by  the  agent  what  was  meant :   Allen  edge  of  them,  and  must  be  held  cogni- 

«.  Colt,  6  Hill,  818.  zant  of  the  frauds  committed,  if  there 

Where  the  plaintiff,  who  sought  to  were  any,  especially  as  he  declined  to 
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make  any  inqaliies  of  the  trastees  and  then  the  book-keeper  got  the  men's 
making  the  sale.  Ignorance  under  such  time  from  other  sources.  On  a  settle- 
circumstances  may  well  be  imputed  to  ment  of  the  partnership  affairs,  the 
him  as  knowledge  :  Kitchen  v.  St.  partner  who  had  kept  the  time  of  the 
Louis,  et«.,  69  Mo  ,  226.  men  claimed  that  the  books  of  the  firm 
Where  debts  of  an  old  firm  are  were  incorrect,  because  there  was  more 
charged  to  the  new  firm  on  its  books,  time  shown  iy  them  than  his  time- 
the  rule  that  entries  on  the  books  of  a  book  showed  :  Held  that,  under  the 
firm  shall  bind  the  partners,  has  no  ap-  circumstances,  the  books  as  kept  by 
plication  to  the  liability  of  the  new  the  clerk  were  binding  on  both  part- 
partner  f6r  debts  of  the  old  firm  so  ners:  O'Brien  v.  Hanley,  86  Ills.,  278. 
charged,  unless  he  had  access  to  the  Evidence  of  entries  from  the  books 
books  and  was  thereby  enabled  to  know  of  a  corporation  are  competent  to  show 
what  had  been  done.  the  amount  of  stock  issued  to  a  stock- 
In  such  case  his  consent  to  be  bound  holder :  Chapman  v.  Porter,  69  N.  Y., 
will  be  implied  if  he  fail  to  object  at  276. 

the  time  when  he  first  has  notice  of  In  stating  the  accounts  of  partners, 

such  entries.  as  between  themselves,  the  rule  is,  that 

The  principle  that,  prima  facie,  a  the  entries  on  the  partnership  books  to 

partner  is  assumed  and  held  to  know  which  both  partners  have  had  access  at 

what  is  on  the  books  of  the  firm  where  the  time  when  those  entries  were  made, 

be  has  the  means  of  access  to  the  same,  or  immediately  afterwards,  are  to  be 

is  an  inference  of  fact,  always  drawn  taken  as  prima  fade  evidence  of  the 

when  the  circumstances  present  a  case  correctness  of    those  entries,  subject, 

for  it,  but  is  not  so  conclusive  that  it  however,  to  the  right  of  either  party 

cannot  be  rebutted  :   Piano  Co.  v.  Ber-  to  show  a  mistake  or  error  in  the  charge 

Hard,  2  Lea  (Tenn.).  858.  or  credit :    Boire  v.  McQinn,  8  Oregon, 

Partnership  books,  to  which  each  466. 
partner  has  had  access,  are  prtma/fK^  The  pass-book  and  signature  book 
evidence  as  between  the  partners,  but  of  a  savings  bank  are  admissible,  with 
the  partners  cannot,  in  lieu  of  the  state-  the  testimony  of  bank  ofllcers,  as  origi- 
ment  required,  put  in  their  general  nal  documents,  and  re9  getfta  in  show- 
book  of  accounts,  consisting  often  of  im-  ing  the  existence  of  deposits  :  People 
mense  folios,  which  neither  the  clerk  «;.  Houst,  41  Mich.,  828. 
nor  the  conrt  can  be  required  to  examine.  The  plaintiff  in  error  was  indicted 
It  is  the  duty  of  the  parties  to  have  them  and  convicted  of  embezzling  the  funds 
examined  by  experts,  to  ascertain  what  of  a  savings  bank,  of  which  he  was  the 
thev  do  show,  and  to  extract  from  them,  secretary.  Upon  the  trial,  the  lx>oks 
in  the  form  of  balance-sheets  and  sched-  of  the  bank,  which  were  kept  by  the 
nles,  such  general  statements  and  such  accused,  and  in  his  handwriting,  and 
specific  facts  as  may  tend  to  elucidate  also  a  book  kept  by  the  treasurer  of  the 
contested  matters  of  charge  and  dis-  bank,  showing  the  amounts  paid  over 
charge:  Myers «.  Bennett,  3  Lea  (Tenn.),  to  the  bank  by  the  accused,  were  re- 
185.  ceived  in  evidence  : 

The  books  of  a  firm  kept  by  a  clerk,  Held,  that  as  the  treasurer's  book 
to  which  all  of  the  partners, have  or  are  was  kept  in  the  regular  course  of  busi- 
entitled  to  have  access  at  all  times,  are  ness  of  the  bank,  and  as  the  accused 
equally  binding  on  all  the  partners.  was  an  ofilcer  thereof,  it  was  admis- 
One  of  the  members  of  a  firm  kept  sible  against  the  accused  to  show  the 
the  time  of  men  employed,  in  a  pass  amounts  received, 
or  time  book,  and  reported  the  time  The  accused  offered  to  show  that  the 
of  each  man,  weekly,  to  the  book-keep-  other  officers  of  the  bank  were  in  com- 
er, who  entered  it  on  the  books  of  the  plicity  with  him,  and  that  he  made  the 
firm,  and  when  the  men  were  paid,  false  entries  in  the  books  with  tht^ir 
if  they  claimed  more  time  than  had  knowledge  and  approval,  for  the  pur- 
been  reported  to  the  book-keeper,  the  pose  of  deceiving  the  Bank  Department 
partner  keeping  the  time  was  called  in  at  Albany  : 

and  the  books  corrected  in  accordance  Held  that  the  evidence  was  properly 

with  the  facts.     Sometimes  the  part-  rejected  :  Humphrey  «.  The  People,  18 

ner  keepiog  time  was  sick  or  absent,  Hun,  393. 
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In  an  action  brought  bj  a  creditor  of  are  not  admissible  in  evidence  on  be- 

a  corporation  against  a  stockholder  to  half  of  the  plaintiff  to  prove  the  indebt- 

recover  the  stockholder's  proportion  of  edness  of  the  corporation  to  him  :  Neil- 

the  indebtedness  of  the  corporation,  the  son  v.  Crawford,  o2  Cal.,  248. 
entries  in  the  books  of  the  corporation 


[9  Chancery  Division,  887.] 
V.C.H.,  Nov.  17,  19,  1877.    C.A.,  June  6;  July  8,  1878. 

*Attree  V.  Hawe.  [337 

[1876    A.     10.] 
Charitahle  Ute$ — 9  Geo.  2,  e.  86 — DAeniure  Stock — InUrest  in  Land. 

Heldy  by  the  Court  of  Appeal,  reversing  the  decision  of  Hall,  Y.C,  that  debenture 
stock  created  under  the  provisions  of  the  Companies  Clauses  Act,  1868  (26  &  27 
Vict,  a  118),  Part  in,  does  not  give  the  holder  an  interest  in  land  within  the 
meaning  of  9  Qeo.  2,  c.  86,  and  may  therefore  be  given  by  will  for  charitable 
purposes. 

And,  tembU,  the  same  rule  applies  to  debentures  as  to  debenture  stock. 

Ashion  V.  Lord  LangdaU  (*)  and  Chandler  v.  J/owelH^  overruled. 

John  Bates,  by  will  dated  the  11th  of  August,  1873,  gave 
to  the  Corporation  of  Brighton  £9,000  debenture  stock  of  the 
Midland  Railway  and  £3,000  New  £3  per  Cents.,  for  certain 
charitable  purposes.  He  also  bequeathed  £1,200  Midland 
debenture  stock  to  the  feoflfees  of  Market  Harborough  for 
charitable  purposes.  He  also  bequeathed  £1,000  debenture 
stock  of  the  Great  Northern  Railway  to  the  Brighton  School 
Board  for  charitable  purposes. 

These  debenture  stocks  were  stocks  created  under  the  pro- 
visions of  the  Companies  Clauses  Act,  1863  (26  &  27  Vict 
c.  118),  Part  III. 

A  decree  having  been  made  for  the  administration  of  the 
testator's  personal  estate,  the  question  canje  to  be  decided 
on  the  hearing  for  further  consideration  before  Vice-Chan- 
cellor  Hall,  on  the  17th  of  November,  1877,  whether  stock 
of  this  description  could  be  given  by  will  for  charitable 
purposes. 

*  W,  Pearson^  Q.  C,  and  RensTiaWy  for  the  plain-  [338 
tiflf,  the  executor  of  the  will. 

Dickinson^  Q.C.,  and  Bunting^  for  the  next  of  kin  of  the 
testator. 

EddlSy  Q.C.,  H.  Oreenwoody  and  Davies^  for  the  resid- 
uary legatee. 

Morgan^  Q.C.,  and  Langley^  for  the  feoflfees  of  Market 
Harborough  :  This  debenture  stock  is  pure  personalty,  and 
can  be  bequeathed  for  charitable  purposes.     It  was  created 

(»)  4  De  G.  <k  Sm.,  402.  («)  4  Ch.  D.,  651 ,  20  Eng.  R.,  816. 

26  Eng.  Rep.  20 
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and  issued  under  the  Companies  Clauses  Act,  1863  (26  &  27 
Vict.  c.  118),  8.  22,  and  by  sect.  23  it  is  a  charge  upon  the 
undertaking,  transmissible  and  transferable  in  the  same 
manner  as  other  stock  of  the  company,  and  it  has  in  all 
other  respects  the  incidents  of  personal  estate.  The  dis- 
tinction between  this  case  and  Chandler  v.  Howell  (*)  is  that 
there  the  security  was  a  mortgage  by  which  an  improve- 
ment company  actually  assigned  tne  works,  rents,  and  rates 
authorized  b}^  their  act,  the  assignors  were  not  a  trading 
company;  and  there  was  a  direct  interest  in  land  of  which 
the  assignee  could  possess  himself ;  and  Thornton  v.  Kemp- 
son{*)  was  a  similar  case.  Here  the  security  is  debenture 
stock  of  a  joint  stock  trading  company  of  the  same  nature 
as  their  other  shares  or  stock,  only  having  priority  over 
them  ;  it  is  merely  a  charge  upon  the  undertaking ;  that  is, 
upon  the  fruit  and  not  upon  the  tree,  and  the  holder  of  it 
cannot  possess  himself  of  anything,  nor  can  he  stop  the  un- 
dertaking; he  is  merely  entitled  to  the  appointment  of  a 
receiver:  Gardner  v.  London ^  Chaiham  and  Do^ber  Rail- 
way Company  (').  The  authorities  show  that  debentures  of 
this  character  are  not  within  the  Statute  of  Mortmain  :  My- 
ers V.  Perigal  (*) ;  Ashton  v.  Lord  Langdale  (*) ;  Walker 
V.  Milne  (*).  And  in  the  recent  case  of  Holdsworth  v. 
Davenport  (^),  Vice- Chancellor  Malins,  in  deciding  that  a 
debenture  of  a  waterworks  company  which  charged  the 
undertaking  was  not  an  interest  in  land  within  the  statute, 
339]  commented  *upon  the  unreasonableness  of  the  conten- 
tion, that  although  shares  in  a  company  were  admittedly 
not  such  an  interest,  a  debenture  of  the  same  company, 
which  merely  amounted  to  an  assignment  of  those  shares, 
was  such  an  interest.  The  case  is  really  stronger  with  re- 
gard to  debenture  stock. 

[They  referred  to  WicJcham  v.  New  Brunswick  and  Can- 
ada Railway  Company  i^),^ 

Millar^  for  the  Corporation  of  Brighton :  There  is  no 
analogy  between  the  word  '* tolls"  used  in  the  old  mort- 
gages of  turnpike  tolls,  and  the  same  word  as  applied  to  the 
earnings  of  a  railway  company.  The  one  was  a  rate  for  the 
use  of  land,  the  other  is  money  paid  to  the  company  as  car- 
riers, and  there  is  no  inconsistency  in  holding  that  a  secu- 
rity which  in  the  one  instance  gives  an  interest  in  land,  does 
not  do  so  in  the  other.     Moreover,  the  trustees  of  charities 

(»)  4  Ch.  D.,  661  ;  20  Eng.  R.,  816.  (*)  4  De  G.  4  Sm.,  402. 

(«)  Kay,  6.92.  (»)  1 1  Beav.,  607. 

(»)  Law  Rep.,  2  Ch.,  201.  (')  8  Ch.  D.,  186. 

O  16  Sim,,  633;  2  D.  M.  4  G.,  699.  (»)  Law  Rep.,  1  P.  C,  64. 
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are,  under  the  Charitable  Fands  Investment  Act  (33  &  34 
Vict,  c.  34),  expressly  empowered  to  invest  their  moneys  on 
real  securities,  without  being  deemed  thereby  to  have  ac- 
quired land  within  the  Statute  of  Mortmain ;  and  there  is 
great  inconsistency  in  the  contention  that  they  cannot  hold 
debenture  stock  without  infringing  that  statute. 

Hall,  V.C:  I  have  considered  this  case  since  Saturday, 
and  I  have  looked  again  into  the  authorities  which  I  ex- 
amined not  long  ago  in  the  case  of  Chandler  v.  Howell  (*),  and 
it  appears  to  me  that  I  really  cannot  distinguish  the  present 
case  from  those  cases  on  which  I  then  founded  my  judgment. 
This  debenture  stock  is  stock,  the  nature  of  which  is  regu- 
lated by  the  Companies  Clauses  Act,  1863.  I  have  con- 
sidered all  the  sections  in  Part  iii,  of  this  act.  The  22d 
section  provides  for  the  creation  and  issue  of  debenture 
stock,  and  it  describes  it  as  ''stock";  it  is  to  be  raised  on 
mortgage  or  bond.  [His  Lordship  read  the  section  down  to 
the  words  '*have  power  to  raise  on  mortgage  or  bond."] 
This,  then,  is  a  creation  by  bond  or  mortgage  of  stock  to  be 
called  debenture  stock,  and  that  stock  by  the  23d  section  is 
described  thus :  [His  Lordship  read  the  23d  section.]  That 
does  not  appear  to  me  to  do  more  *than  provide  for  [340 
the  transmissibility  of  the  stock,  that  is  to  say,  it  is  to  go 
like  ordinary  shares  and  stock  of  the  company,  to  the  legal 

Eersonal  representative,  and  in  all  other  respects  it  is  to 
ave  the  incidents  of  personal  estate.  But  tnat  does  not 
touch  the  question  which  has  to  be  determined  in  this  case, 
namely,  whether  it  is  to  be  taken  as  pure  personal  estate  by 
reason  of  the  circumstance  that  ordinary  shares  and  stocks 
have  been  held  and  considered  to  be  in  the  nature  of  pure 
personal  estate.  1  do  not  think  this  act  goes  far  enough  to 
effectuate  that.  The  words  upon  a  fair  construction  do  not 
amount  to  that.  The  holders  of  debenture  stock,  by  the 
31st  section,  are  not  to  rank  as  being  holders  of  stock,  that 
is,  of  ordinary  stock,  but  are  to  be  considered  as  entitled  to 
the  rights  and  powers  of  mortgagees  of  the  undertaking 
other  than  the  right  to  require  payment  of  the  principal 
money  paid  up  in  respect  of  the  debenture  stock.  The  24th 
section  does  not  appear  to  me  to  assist  the  determination  of 
the  present  case.  The  25th  section  provides  for  the  appoint- 
ment of  a  receiver  when  the  interest  has  been  in  arrear  for  a 
certain  time;  and  by  the  26th  section  that  receiver  is  to  be 
a  receiver  of  the  whole,  or  a  competent  part  of  the  tolls  or 
sums  liable  to  the  payment  of  the  interest.  So  the  position 
of  a  holder  of  debenture  stock  is  this.     He  is  a  person  who 

(»)  4  Ch.  D.,  651 ;  20  Eng.  R.,  816. 
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may  obtain  a  receiver  of  tolls  or  sums  liable  to  the  payment 
of  his  interest,  and  these  tolls  or  sums  become  liable  by 
reason  of  the  charge  upon  the  undertaking  which  is  given 
by  sect.  23.  That  charge  carries  with  it  the  right  to  have  a 
receiver  of  certain  tolls  or  sums  ;  that  is  to  say,  in  so  many 
words,  the  revenue  arising  from  the  undertaking.  That 
being  the  eifect  of  this  act  of  Parliament,  with  respect  to  the 
cases  which  were  referred  to  in  my  judgment  in  Chandler  v. 
Howell  {^\  I  do  not  propose  to  go  into  those  cases  again, 
because  I  do  not  believe  it  will  be  said  or  considered  that  in 
the  course  of  my  examination  of  them  I  did  not  correctly 
and  suflBciently  refer  to  the  particulars  of  the  several  cases. 
I  may  observe  that  in  Walker  v.  Milne {*)  the  judgment  of 
Lord  Langdale  no  doubt  went  the  other  way,  but  in  Ashton 
v.  Lord  Lanffdale{*),  Vice-Chancellor  Knight  Bruce  re- 
spectfully declined  to  follow  that  case.  I  need  not  refer  to 
341]  any  other  authorities  upon  *the  case  generally,  but 
I  will  merely  call  attention  to  one  modern  case,  that  of  Alex- 
ander  v.  Brame{*),  That  was  a  mortgage  in  which  the  late 
Master  of  the  Rolls  held  that  debentures  of  the  commis- 
sioners of  a  dock  made  under  an  act  of  Parliament,  and  in 
the  form  of  an  assignment  of  the  duties  arising  by  virtue  of 
the  act,  were  within  the  Mortmain  Act,  following  the  case 
of  Ashton  V.  Lord  Langdale  {*).  There  was  not  there  an 
assignment  of  anything  but  what  might  be  properly  de- 
scribed as  the  fruits  of  the  concern.  It  is  said  that  there  is 
a  distinction  between  a  charge  upon  the  fruits  and  upon  the 
corpus,  and  that  was  the  real  argument  before  me.  The 
cases  have  been  divided  into  two  classes,  one  in  which  the 
thing  itself  producing  the  fruit  was  affected  to  be  charged, 
and  the  other  in  which  only  the  fruit  of  the  thing  was  the 
subiect  of  charge,  in  which  latter  case  it  was  contended  that 
Bucfi  was  not  an  interest  in  land  within  the  act.  It  seems  to 
me  that  such  a  distinction  is  unsound  both  in  reason  and  in 
principle.  If  you  charge  the  fruit  you  charge  the  rents  and 
profits.  Although  you  may  say  you  will  not  charge,  and 
although  you  may  be  prohibited  from  selling  the  land,  still 
you  are  getting  within  the  mischief  of  the  Mortmain  Act. 
You  are  still  getting  an  interest  in  land  which  the  act  does 
not  intend  you  to  get.  For  although  it  is  true  that  the  1st 
section  does  not  in  so  many  words  include  all  interests  in 
land,  yet  the  3d  section  does,  and  it  has  always  been  con- 
sidered that  in  construing  sect.  1,  you  must  have  regard  to 
the  provisions  of  sect.  3.     There  is  a  case  before  Sir  William 

(')  4  Ch.  D.,  651 ;  20  Eng.  R.,  816.  (■)  4  De  G.  A  Sm.,  402. 

O  11  Beav.,  607.  {*)  30  Beav.,  163. 
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Grant,  where  he  observed  that  he  could  not  make  out  any 
solid  distinction  between  the  case  before  him  and  the  earlier 
cases  bearing  upon  the  construction  of  those  two  sections ; 
in  like  manner  it  appears  to  me  that  there  is  no  solid  dis- 
tinction between  the  present  case  and  the  cases  to  which  I 
have  referred.  Mr.  Millar  contended  that,  in  fact,  a  railway 
company  is  more  in  the  nature  of  a  carrying  company,  and 
therefore  ought  not  to  be  considered  as  a  company  whose 

Eroperty  is  land.  Many  of  the  cases  which  nave  arisen 
ave  had  that  element  of  property  being  mixed  in  its  nature ; 
but  it  has  always  been  said  that  they  cannot  be  distinguished 
on  that  ground  so  long  as  they  are  within  the  mischief  of 
the  act.  That  was  Sir  William  Grant's  language  in  the  case 
of  '^ Finch  V.  Squire  {').  In  the  case  of  Oardner  v.  [342 
London^  Chatham  and  Dover  Railway  Company  (^),  the 
observations  on  the  meaning  of  the  word  '* undertaking" 
and  the  decision  itself  were  upon  an  entirely  different 
question,  and  not  at  all  upon  the  constructing  ox  the  Mort- 
main Act,  and  I  cannot,  therefore,  consider  that  case  to  be 
an  authority,  displacing  the  decisions  which  were  referred 
to  by  me  in  Chandler  v.  HoweUi^),  and  in  particular  the 
case  before  Vice- Chancellor  Knight  Bruce,  of  Ashton  v. 
Lord  Langdale{^\  which  is  on  all-fours  with  the  present 
case.  I  must,  therefore,  again  follow  the  cases  referred  to, 
and  having  considered  the  present  case  in  all  its  bearings,  I 
am  of  opinion  that  the  debenture  stocks  in  question  are  an 
interest  m  land  within  the  Mortmain  Act,  and  these  bequests 
consequently  void.  

The  Corporation  of  Brighton  appealed.  The  appeal  was 
beard  on  the  6th  of  June,  1878. 

Southgaie^  Q.C.,  and  il//ZZar,  for  the  appellants:  Ordi- 
nary shares  in  a  waterworks  company  are  not  an  interest  in 
land  within  the  Mortmain  Act:  Biigh  v.  Brerdi^)\  nor 
shares  in  a  railway  company:  Duneuft  v.  Albrecht{*); 
Bradley  V.  Holdsworthi^)  \  Taylor  y.  Linley{^)\  nor  shares 
in  a  land  company :  EntwisUe  v.  Davis  (•).  Debentures 
were  created  by  the  Companies  Clauses  Act,  8  Vict,  c,  16, 
and  in  form  they  purport  to  assign  the  *' undertaking."  It 
was  decided  in  i)oe  v.  St  Helens  Railway  Company  ('*)  that 
a  debenture  holder  could  not  maintain  ejectment ;  and  it  is 
shown  by  Oardner  v.  London^  Chatham  and  Doner  Rail- 

0)  10  VeB.,  41.  (•)  12  Sim.,  189. 

(«)  Law  Rep.,  2  Ch.,  201.  f)  8  M.  4  W.,  422. 

(»)  4  Ch.  D.,  661 ;  20  Eng.  R.,  815.  (»)  2  D.  F.  4  J.,  84. 

(*)  4  De  G.  4  Sm.,  402.  (»)  Law  Rep.,  4  Eq.,  272. 

(»)  2  Y.  4  C.  Ex.,  268.  ('<>)  2  Q.  B.,  864. 
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way  Company  that  a  debenture  holder  has  in  fact  only  a 
charge  on  the' net  profits  of  the  undertaking.  It  was  accord- 
ingly held  in  In  re  MitchelVs  Estate  (*)  that  a  debenture  was 
pure  personalty  within  the  Mortmain  Act.  Debenture  stock 
was  created  by  26  &  27  Vict.  c.  118 ;  and  looking  at  the  cases 
as  to  debentures,  it  is  clear  that  the  interest  of  a  holder  of 
343]  debenture  ^stock  is  no  more  an  interest  in  land  thau 
that  of  an  ordinary  shareholder ;  he  merely  has  a  preferen- 
tial right  to  the  profits.  Cluff  v,  Clvff(^)  is  against  us,  but 
Holdsworth  v.  Davenport  (^)  und  In  re  MitchelVs  Estate  {^\ 
as  to  debentures,  are  in  our  favor.  Chandler  v.  Howell  {) 
might  well  stand  with  a  reversal  of  the  present  decision. 

Dickinson^  Q.C.,  and  Bunting^  Eddis^  Q.C,  H.  Green- 
wood^ and  JDavieSy  contra:  There  has  been  a  confusion 
made  in  some  of  the  cases  between  the  interests  of  the 
shareholders  and  the  interest  of  the  company.  Holdsworth 
V.  Davenport  is  an  instance  of  this,  for  the  Vice-Chancellor 
assimilates  a  debenture  to  a  mortgage  of  shares,  to  which  it 
has  no  resemblance.  A  mortgage  of  turnpike  tolls  has 
been  held  within  the  Mortmain  Act :  Knapp  v.  Williams  ('). 
Sect.  3  of  the  act  refers  to  charges  and  incumbrances  affecting 
land.  Now  under  26  &  27  Vict.  c.  118,  s.  31,  the  holders  of 
debenture  stock  have  the  rights  and  powers  of  mortgagees 
of  the  undertaking  other  than  the  right  to  require  repay- 
ment of  the  principal  money.  Their  position  is  precisely 
similar  to  that  of  mortgagees  of  tolls,  they  can  exercise 
rights  over  land  by  virtue  of  their  security. 

[James,  L.J.:  If  a  testator  charges  his  real  estate  with 
his  debts,  is  each  of  the  debts  an  interest  in  land  ?] 

Probably  not ;  but  a  legacy  charged  on  land  is  an  interest 
in  land  within  the  Mortmain  Act :  Brook  v.  Bradley  (*).  In 
Finch  V.  Sqiiire{^)2i  security  on  poor  rates  and  county 
rates  was  held  to  be  within  the  act.  Thornton  v.  Kemp- 
son{^)  is  similar.  In  Myers  v.  Perigali^)  shares  in  a  joint 
stock  bank  holding  land  were  held  not  to  be  within  the  act ; 
and  the  same  was  held  in  Ashton  v.  Lord  Langdale  ('"),  but 
in  the  same  case  mortgages  of  the  undertakings  and  the 
tolls  were  held  to  be  within  the  act;  and  in  la  re  Lang- 
Iiam^s  Trust  {'^)  the  same  distinction  was  taken.  Edwards 
344]    *v.  HaU{'*)  only  applies  to  shares,  and  Walker  v. 


(»)  6  Ch.  D.,  656 ;  28  Eng.  R.,  258. 
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Milne  {')  is  directly  overruled  by  Ashton  v.  Lord  Lang- 
dale  (").  The  language  of  Oardnei^  v.  London^  Chatham  and 
Dover  Railway  Company  (^\  which  is  explained  by  Bowen 
V.  Brecon  Railway  Company  {^\  if  examined  shows  that 
Lord  Langdale  went  too  far  in  saying  that  a  security  on  the 
property  of  a  continuing  business  was  not  a  charge  on  land. 
Southgaie^  in  reply  :  There  is  no  authority  that  a  security 
which  only  gives  a  right  to  a  share  of  the  profits  of  a  part- 
nership is  within  the  act.  Debenture  stock  is  nothing  but 
a  perpetual  annuity  payable  out  of  the  profits. 


July  3.  James,  L.  J.,  now  delivered  the  judgment  of  the 
Court  (Jessel,  M.R.,  and  James,  Baggallay,  and  Bram- 
well,  L.JJ.): 

This  is  an  appeal  from  the  Vice-Chancellor  Hall's  decision 
that  debenture  stock  of  the  Midland  Railway  Company  is 
subject  to  the  prohibitions  of  the  statute  of  Geo.  2  restrain- 
ing gifts  of  land  to  charitable  uses.  This  decision  is  in 
direct  conflict  with  a  recent  decision  of  the  Vice-Chancellor 
Malins  in  Holdsworth  v.  Davenport  (^),  And  assuming  the 
case  of  debenture  stock  to  be  the  same  for  this  purpose  with 
the  debentures  formerly  given  by  railway  companies  and 
other  public  bodies  (which  will  require  to  be  considered), 
there  are  two  conflicting  decisions,  one  by  Lord  Langdale 
holding  that  they  were  not,  and  one  by  the  Vice- Chancellor 
Knight  Bruce  holding  that  they  were,  within  the  prohibi- 
tion. Having  to  deal  with  this  conflict  of  authority,  it  is 
well  to  refer  to  the  act  itself  and  a  little  to  the  history  of  the 
decisions  upon  it. 

The  act  recites  as  follows :  "  Whereas  gifts  or  alienations 
of  lands,  tenements,  or  hereditaments  in  mortmain  are  pro- 
hibited or  restrained  by  Magna  Charta  and  divers  other 
wholesome  laws  as  prejudicial  to  and  against  the  common 
utility,  nevertheless  this  *public  mischief  has  of  late  [345 
greatly  increased  by  many  large  and  improvident  aliena- 
tions or  dispositions  made  by  languishing  or  dying  persons 
or  by  other  persons  to  uses  called  charitable  uses  to  take 
place  after  their  deaths  to  the  disherison  of  their  lawful 
neirs." 

It  had  from  the  earliest  times  been  the  policy  of  the  com- 
mon law  as  interpreted  by  the  judges  to  discourage  the  ina- 
lienability of  land,  and  this  altogether  irrespective  of  the 

(»)  11  Beav.,  507.  (*)  Law  Rep.,  3  Eq.,  641. 

(»)  4  De  G.  4  Sm..  402.  (»)  8  Ch.  D.,  186. 

(»)  Law  Rep.,  2  Ch.,  201. 
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{)eculiar  mischiefs  supposed  to  arise  from  the  vesting  of 
ands  in  mortmain,  wnich  deprived  the  sovereign  and  the 
lords  of  the  profitable  incidents  of  feudal  tenures.  And 
this  policy  in  more  modern  times  approved  itself  to  the 
Legislature.  It  was  deemed  in  itself  a  mischief  that  lands 
should  be  rendered  inalienable,  and  the  Legislature  found 
that  this  mischief  was  being  mischievously  increased  in  one 
particular  way — that  is  to  say,  it  was  found  that  dying  per- 
sons were,  sometimes  from  spontaneous  weakness,  and 
sometimes  from  their  readiness  to  yield  to  the  many  influ- 
ences which  can  be  brought  to  bear  on  persons  in  extremis^ 
too  easily  minded  to  give  lands  to  charitable  uses  (words  of 
the  widest  signification),  and  to  be  posthumously  benevo- 
lent at  the  expense  of  their  lawful  heirs.  And  this  was 
the  mischief,  and  the  sole  mischief,  which  the  Legislature 
set  itself  to  prevent,  viz.,  to  prevent  the  increase  of  ina- 
lienable land  through  the  weakness  of  or  practices  upon 
dying  persons,  or  through  posthumous  charity.  And  upon 
examination  of  the  enactments  it  will  be  found  that  the  act 
is  in  entire  consistency  with  the  recital.  In  the  act  there  is 
no  prohibition  of  gifts  of  land  by  deeds  inter  vivos^  but 
there  are  regulations  securing  that  such  gifts  shall  not  be 
in  substance  posthumous  merely  by  avoiding  the  form. 
There  is  no  prohibition  of  any  amount  of  testamentary 
charity  confined  to  pure  personal  property.  But  the  act 
does  in  the  most  comprehensive  terms  forbia  any  such  testa- 
mentary or  posthumous  charity  as  to  any  interest  in  land 
or  other  real  estate,  or  as  to  any  charge  or  incumbrance 
affecting  the  same.  At  first  sight  it  may  seem  that  the  en- 
actment has  gone  far  beyond  the  scope  of  the  recited  object, 
for  it  extends,  as  has  always  been  held,  even  to  a  pecuniary 
legacy,  so  far  as  it  is  payable  out  of  land  or  any  charge  or 
incumbrance  on  land.  But  it  will  be  found  on  examination 
that  all  the  comprehensive  words  in  the  prohibitory  enact- 
346]  ment  *were  in  truth  necessary  or  useful  to  prevent 
evasions  and  devices  contrary  to  the  main  intent  of  the  act, 
although  from  the  impossibility  of  legislating  for  every  par- 
ticular case  they  have  been  found  to  apply  in  a  great  many 
cases  to  gifts  which  were  neither  in  effect  or  intention  con- 
trary to  the  real  object  of  the  Legislature.  No  interest  in 
land  can  be  given,  because  under  color  of  a  gift  of  a  mere 
pecuniary  interest  the  land  itself  could  easily  be  given.  Let 
a  perpetual  annuity  of  £100  a  year  be  given  out  of  lands 
worth  £60,  the  heir  of  course  would  let  the  annuitant  take 
the  lands  themselves.  A  charge  or  incumbrance  of  £10,000 
on  lands  worth  £6,000  would  be  an  easy  practical  mode  of 
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giving  the  lands  themselves.  And  take  the  strongest  case 
of  apparently  a  mere  legacy  of  a  sum  of  money  out  of  per- 
sonal estate.  A  testator  whose  whole  assets  were  worth 
only  £5,000  gives  a  legacv  of  £10,000  to  charitable  uses,  and 
makes  some  official  or  other  person  interested  in  the  charity 
his  executor  and  residuary  legatee.  The  result  would  be 
that  the  charity  would  get  the  assets  in  specie,  which  might 
include  long  terms  of  years  in  land  and  mortgages,  and 
which  by  foreclosure  or  long  possession  would  become  the 
land  itself.  There  is  nothing  really  in  the  act  which  has  so 
far  gone,  or  at  all  gone;  beyond  its  recited  object  as  to  pre- 
clude the  application  of  the  rule  of  construction,  the  rule  of 
common  sense,  that  you  are  to  construe  the  enacting  part 
by  the  light  of  the  recital  of  its  object.  Accordingly,  it  has 
been  held  that  a  share  or  interest  in  a  trading  partnership 
or  business,  incorporated  or  unincorporated,  is  not  within 
the  prohibition,  although  it  may  have,  as  indeed  almost 
every  business  has,  some  interest  in  land  with  which  or  on 
which  it  is  carried  on,  or  although  it  may  have  amongst  its 
assets  any  amount  of  mortgages,  charges,  or  incumbrances 
on  land.  And  shares  in  railways,  shares  in  other  public 
companies  of  a  like  nature,  are  now  universally  admitted 
not  to  be  obnoxious  to  the  prohibition  of  the  act.  It  was 
never  supposed  that  a  bond  debt  or  other  specialty  binding 
the  heir  was  within  the  act,  although  its  very  object  was  to 
affect  the  real  estate  of  the  obligor.  The  personal  estate  of 
a  testator  is  not  for  this  purpose  affected  by  the  fact  that 
an  item  in  it  is  a  share  in  the  unascertained  and  unadminis- 
tered  assets,  real  and  personal,  of  another  testator. 

Now  how,  dealing  with  the  matter  on  principle,  does  the 
case  *of  a  railway  debenture  stand  ?  Previously  to  [347 
the  cases  about  to  be  mentioned,  it  was  very  difficult  to  say 
that  it  was  not  a  charge  or  incumbrance  on  land  within  the 
words  of  the  statute.  There  are  in*  this  country  a  great 
many  railways  which  are  private  and  individual  property. 
All,  or  almost  all,  the  Canal  Acts,  passed  about  the  end  of 
the  last  century  and  the  beginning  of  this,  contained  powers 
enabling  the  proprietors  of  any  mine  or  work  within  a  cer- 
tain distance  of  the  canal  to  make  a  railway  or  tramway 
communication  with  the  canal,  the  same  to  be  open  to  the 
public  on  the  payment  of  the  same  tolls  as  were  taken  by 
the  canal  itself.  Now,  it  is  clear  that  a  mortgage  or  a  de- 
benture, in  the  very  words  of  the  ordinary  railway  debent- 
ure given  by  the  owner  of  such  a  railway  would,  in  fact,  be 
precisely  similar  to  a  mortgage  on  land.  The  mortgagee 
could,  by  himself,  or  at  all  events  by  a  receiver,  get  into  the 
26  Eng.  Rep.  21 
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actual  possession  of  the  line  of  railway,  and,  if  the  incum- 
brance were  too  heavy  to  be  redeemed,  that  possession  would 
be  perpetual.  The  Vice-Chancellor  Knight  Bruce,  who  was, 
as  1  happen  to  know,  very  familiar  with  that  class  of  rail- 
way property  to  which  I  have  referred,  evidently,  in  Ashton 
V.  Liord  ijangdale  (*),  considered  that  the  debenture  given  by 
the  corporate  body  of  its  undertaking  and  tolls  was,  in  legal 
effect  and  operation,  the  same  as  a  similar  charge  on  a  pri- 
vate owner's  railway  would  be,  and  on  that  assumption  it 
was  impossible  for  him  to  arrive  at  any  other  conclusion 
than  the  one  he  did.  On  the  other  hand.  Lord  Langdale 
must  have  thought  that  there  was  something  essentially 
different  between  the  charge  created  by  a  private  owner  of 
a  railway  and  a  charge  made  under  statutory  authority  by 
a  parliamentary  body  established  and  empowered  to  make, 
maintain,  and  manage  for  public  convenience  a  great  pub- 
lic highway,  the  maintenanc-e  and  working  of  which  may  be 
of  vital  importance  to  the  state  itself  ;  and  he  held,  accord- 
ingly, in  Walker  v.  Milne  {*)y  that  the  holder  of  a  railway 
debenture  issued  by  such  a  body  did  not  acquire  a  charge 
on  land,  any  more  than  a  shareholder  in  the  company  ac- 
quired an  interest  in  the  land.  The  nature  of  such  a  debent- 
ure came  under  the  consideration  of  the  Court  of  Queen's 
Bench  in  Doe  v.  Si  Helens  Hailway  Company  (•),  and  of  the 
Court  of  Exchequer  in  Hart  v.  Mastern  union  Railway 
34:8]  *  Company  {^\  by  which  it  was  established  that  the 
debenture,  wide  as  its  words  were,  did  not  pass  the  soil  and 
did  not  pass  the  rolling  stock  of  the  company.  And,  on  the 
same  principle,  it  was  held  in  Gardner  v.  London^  Chatliam 
and  Vover  Railway  Company  {^\  that  a  debenture  holder 
could  not  take  or  touch  the  soil  of  the  lands  required  and 
used  for  the  actual  working  of  the  railway,  nor  the  soil  of 
any  surplus  lands  which  had  been  acquired,  but  were  not 
required  for  actual  us0,  nor  the  rolling  stock ;  nor  could  he, 
by  himself  or  his  receiver,  get  the  management  of  the  line, 
nor  do  anything  in  derogation  of  the  authority  of  the  statu- 
tory managers,  who  could  not  delegate  to  any  one  else  their 
powers,  nor  shift  their  responsibility.  The  words  of  the  se- 
curity were  subordinated  to  the  essential  nature  of  the 
undertaking,  and  limited  so  as  not  to  extend  to  the  very 
destruction  of  the  thing  the  maintenance  of  which  in  perpe- 
tuity was  the  intent  and  object  of  the  Legislature ;  and  the 
result  of  that  case  was  that  the  receiver,  whose  appointment 

0)  4  De  G.  A  Sra.,  402.  (<)  7  Ex.,  246. 

(«)  11  Beav.,  607.  (»)  Law  Rep.,  2  Ch.,  201. 

(•)  3  Q.  B„  364. 
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the  debenture  holders  were  entitled  to  have  made,  was  in 
trnth  nothing  but  a  cashier  or  treasurer  imposed  on  the  com- 
pany. He  could  not  appoint  or  discharge  a  ticket- taker  or 
a  railway  porter  or  an  engine-driver  or  plate-layer.  Every 
servant  of  the  railway  would  still  be  under  the  directors,  and 
their  wages  and  salaries  fixed  by  them.  All  purchases  and 
contracts  for  the  use  of  the  railway  would  be  made  by  them. 
The  receiver,  as  treasurer,  would  take  all  the  moneys  received 
by  every  officer  of  the  company,  would  thereout  pay  all  out- 
goings on  the  warrant  of  the  directors,  the  statutory  man- 
agers of  the  concern,  and  would  then  apply  the  net  surplus, 
being  the  net  earnings  of  the  business,  in  discharge  of  his 
immediate  principals,  the  debenture  holders.  His  functions 
would  be,  except  as  to  the  net  surplus,  neither  more  nor 
less  than  those  of  a  banker  appointed  to  receive  all  the 
moneys  of  a  large  brewery,  and  to  pay  all  checks  of  the  per- 
sons properly  authorized  to  draw  on  the  account.  Now, 
with  the  light  thrown  by  these  cases  on  the  real  legal  opera- 
tion and  effect  of  a  railway  debenture,  it  is  impossible  not  to 
prefer  the  decision  of  Lord  Langdalein  Walker  v.  Milne  (*)  to 
the  decision  of  Vice-Chancellor  Knight  Bruce  in  AsJiton  v. 
Lord  Langdale  (*).  *But  the  case  before  us  is  really  [349 
not  that  of  a  debenture,  but  of  debenture  stock.  It  seems 
to  be  called  debenture  stock,  lucus  a  rum  IricendOy  because 
it  is  anything  but  a  debenture.  There  is  no  debt,  except,  in- 
deed, as  to  the  annual  interest ;  the  capital  cannot  be  called 
in,  and  cannot  be  paid  off.  It  is  a  right  to  a  perpetual  an- 
nuity, payable  out  of  the  concern.  There  is  no  conveyance 
or  assignment  of  anything  to  the  stockholder,  or  to  any 
trustee  for  him.  There  is  an  entry  in  the  books  of  the  con- 
cern that  there  is  so  much  debenture  stock,  on  which  there 
IS  so  much  to  be  paid  half-yearly  to  the  holders,  just  like 
the  entry  of  the  national  debt  in  the  great  books  at  the 
Bank  of  England.  And  the  whole  of  the  rights  of  a  stock- 
holder depend  on  the  act  of  Parliament  authorizing  rail- 
ways and  other  bodies  to  create  such  a  stock.  The  22d 
section  of  the  Companies  Clauses  Act,  1863(26  &  27  Vict, 
c.  118),  so  far  as  is  material,  is  as  follows:  The  company 
may,  from  time  to  time,  raise  money  by  the  creation  and 
issue,  at  such  times,  on  such  terms,  subject  to  such  condi- 
tions, and  with  such  rights  and  privileges  as  the  company 
thinks  fit,  of  stock,  and  may  attach  to  the  stock  so  created 
such  fixed  and  perpetual  preferential  interest  as  it  may  think 
fit,  not  exceeding  the  prescribed  limit.  By  the  23d  section 
it  is  directed  that  the  debenture  stock,  with  the  interest 

(»)  11  Beav.,  507.  O  4  De  G.  A  Sm.,  402. 
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thereon,  shall  be  a  charge  on  the  undertaking  prior  to  all 
shares  and  stock  of  the  companv,  and  shall  be  transmissible 
and  transferable  like  other  stock  of  the  company,  and  shall 
in  all  other  respects  have  the  incidents  of  personal  estate. 
By  the  24th  section,  it  is  provided  that  the  interest  on  de- 
benture stock  shall  have  priority  of  payment  over  all  divi- 
dends or  interest  on  any  shares  or  stock  of  the  company, 
ordinary,  preference,  or  guaranteed.  So  far  it  is  quite  clear 
that  the  stock  is  of  the  same  nature  as  other  stock  of  the 
company,  only  with  the  important  difference  that  it  ranks 
in  payment  over  all  other  stock,  and  that  all  arrears  must 
be  paid  before  a  farthing  is  to  reach  the  proprietors  of  the 
other  stock.  It  is  nothing  but  preference  stock  with  a  spe- 
cial preference.  There  is  nothing  to  give  to  the  stockholders 
any  right,  either  at  law  or  in  equity,  under  any  circum- 
stances, to  take  possession  of  a  single  item  of  the  property  of 
the  company  in  specie,  whether  real  or  chattel. 

Now,  is  any  difference  made  in  this  respect  by  the  provi- 
sions as  to  the  appointment  of  a  receiver  ?  The  receiver,  when 
350]  appointed,  *is  to  receive  the  whole  or  a  competent 
part  of  tne  tolls  or  sums  liable  to  the  payment  of  the  inter- 
est, and,  after  payment  of  interest  on  the  mortgages  and 
bonds  of  the  company,  to  distribute  the  money  ratably 
amongst  the  proprietors  of  debenture  stock.  In  England 
the  receiver  is  to  oe  appointed  by  two  justices  of  the  peace, 
on  the  application  of  a  prescribed  proportion  of  stock  pro- 
prietors. It  is  difficult  to  conceive  how  this  could,  directly 
or  indirectly,  tend  to  make  any  land  inalienable  or  to  give 
to  the  stockholder,  either  immediately  or  as  the  ultimate 
result  of  any  amount  of  insolvency,  the  possession  or  the 
right  to  the  possession  of  any  portion  of  the  property  of  the 
company,  which  must  remain  legally  and  equitably  in 
the  possession  of  the  company  and  under  the  absolute  con- 
trol and  dominion  of  the  statutory  body  of  managers.  The 
expression,  no  doubt,  is  "tolls  or  sums,"  but  it  is  tolls  or 
sums  liable  to  the  payment  of  the  interest.  It  is  possible 
to  conceive  the  case  of  a  company,  the  owner  of  a  market,  a 
port,  or  other  franchise,  with  nothing  to  do  but  to  receive 
tolls  and  pay  its  creditors,  just  as  in  the  case  of  a  turnpike 
or  bridge  the  whole  tolls  may  be  taken  by  the  creditors, 
leaving  the  road  or  bridge  to  be  repaired  by  the  parish  or 
county.  But  with  a  railway  company  this  is  impossible. 
The  actual  toils  taken,  whether  from  other  carriers  or  from 
freighters,  or  passengers,  must,  from  the  very  nature  of  tlie 
case,  remain  under  the  dominion  of  the  directors,  to  enable 
them  to  do  what  is  required  for  the  preservation  of  the  road 
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and  the  safety  of  life  and  property.  The  only  thing  really 
chargeable  is  the  net  earnings  of  the  company,  tlie  same 
fund  out  of  which,  if  sufficient,  the  dividends  and  interest  of 
the  other  stockholders  are  to  be  paid.  Again,  there  is  by 
the  act  a  special  machinery  for  the  summary  appointment 
of  a  receiver ;  but,  without  that  special  machinery,  a  person 
having  a  charge  on  the  net  earnings  of  such  a  body  could 
have  got  a  recover  of  those  net  earnings,  if  the  managing 
body  were  to  disregard  its  duty  of  applying  them  exclu- 
sively  to  the  payment  of  the  debenture  stock  interest.  I 
apprehend  that,  even  with  regard  to  preference  shares  prop- 
erly so  called,  if  the  directors,  acting  in  the  interest  of  a  ma- 
jority of  ordinary  shareholders,  were  to  misapply  or  not  to 
apply  such  net  earnings,  the  court  would  have  no  difficulty 
in  appointing  a  receiver  to  receive  and  properly  apply  the 
same. 

By  the  31st  section  it  is,  no  doubt,  provided  that,  in  all 
respects  *not  otherwise  by  or  under  the  act  or  the  [351 
special  act  provided  for,  debenture  stock  shall  be  considered 
as  entitling  the  holders  to  the  rights  and  powers  of  mort- 
gagees  of  the  undertaking,  other  than  the  right  to  require 
the  repayment  of  the  principal  money.  But  what  are  the 
rights  and  powers  of  mortgagees  of  the  undertaking  con- 
sistent with  the  powers  conferred  by  the  special  act  on  the 
railway  directors?  They  are  not  powers  to  take  the  land  or 
enter  on  the  land,  or  in  any  way  to  interfere  with  the  owner- 
ship, possession,  or  dominion  of  the  statutory  owners  and 
manages. 

The  result  is  that  the  debenture  stock  is  a  charge  on  the 
net  profits  and  earnings  of  a  trading  corporation,  and  is  no 
more  land,  tenement,  or  hereditament,  or  any  interest  in  land, 
tenement,  or  hereditament,  or  charge  or  incumbrance  affect- 
ing land,  tenement,  or  hereditament,  than  the  share  stock 
in  such  corporation  is,  or  a  bond  or  other  debt  due  from  a 
man  who  has  got  real  property  is. 

Solicitors:  Clarke  <fc  Calkin;  Singleton  &  TaMer shall ; 
Tilleardj  Oodden  &  Holme. 
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[9  Chancery  Division,  861.] 
M.R.,  Jaoc  29  :  C.A.,  July  8,  1878. 

Vavasseur  v.  Krupp. 

[1877    V.     60.] 
Foreign  Sovereign — JuriaiUction — Sfthmisnon — Injunelion — Property — Patent, 

Tlie  court  has  no  jarisdiction  to  prevent  a  foreign  sovereign  from  removing  his 
property  in  this  country. 

A  foreign  sovereign  who,  for  the  purpose  of  obtaining  his  property,  submits  to  be 
made  a  defendant  in  an  action,  does  not  therebv  lose  his  rights. 

There  is  a  riffht  of  property  in  an  article  made  in  infringement  of  a  patent  although 
the  court  would  order  the  article  to  be  destroyed. 

A  foreign  sovereign  bought  in  Germany  shells  made  there,  but  said  to  be  infringe- 
ments of  an  English  patent.  They  were  brought  to  this  country  in  order  to  be  put 
on  board  a  ship  of  war  belonging  to  the  foreign  sovereijrn,  and  the  patentee  obtained 
an  injnnction  against  the  agents  of  the  foreign  soverei^  and  the  persons  in  whose 
custody  the  shells  were,  restraining  them  from  removing  the  shells.  The  foreign 
sovereign  then  applied  to  be  and  was  made  a  defendant  to  the  suit.  An  order  was 
then  made  by  the  Master  of  the  Rolls,  and  affirmed  on  appeal,  that  notwithstanding 
the  injunction  he  should  be  at  liberty  to  remove  the  sheila. 

JosiAH  Vavasseur,  the  plaintiflf  in  this  case,  had  brought 
an  action  against  F.  Krupp,  of  Essen,  in  Germany,  Alfred 
352]  Longsden,  *his  agent  in  England,  and  Ahrens  &  Co., 
described  as  agents  for  the  Government  of  Japan,  claiming 
an  injunction  and  damages  for  the  infringement  of  the 

¥lainti£Ps  patent  for  making  shells  aud  other  projectiles, 
he  shells  in  question  had  been  made  at  Essen,  in  Germany, 
had  been  there  bought  for  the  Government  of  Japan,  had 
been  brought  to  this  country  and  landed  here  in  order  to  be 
put  on  board  three  ships  of  war  which  were  being  built  here 
for  the  Government  of  Japan,  and  to  be  used  as  ammunition 
for  the  guns  of  those  ships. 

On  the  18th  of  January,  1878,  an  injunction  was,'  without 
prejudice  to  any  question,  granted,  restraining  the  defend- 
ants and  the  owners  of  the  wharf  where  the  shells  lay  from 
selling  or  delivering  the  shells  to  the  Government  of  Japan, 
or  to  anv  person  on  their  behalf,  or  otherwise  from  parting 
with,  selling,  or  disposing  of  the  shells  and  projectiles. 

On  the  11th  of  May  an  application  to  the  court  was  made 
on  behalf  of  the  Mikado  of  Japan  and  his  Envoy  Extraordi- 
nary in  this  country,  that,  notwithstanding  the  injunction, 
the  Mikado  and  his  agents  might  be  at  liberty  to  remove  the 
shells,  and  that  if  and  so  far  as  might  be  necessary  the 
Mikado  and  his  Envoy  should  for  the  purposes  of  making 
and  being  heard  upon  such  application  be  added  as  defend- 
ants in  the  suit.  Upon  this  application  an  order  was  made 
by  the  Master  of  the  Rolls  that  on  the  Mikado  by  his  counsel 
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submitting  to  the  jurisdiction  of  this  coart  and  desiring  to 
be  made  a  defendant,  and  on  payment  into  court  by  the 
Mikado  of  £100  as  security  for  costs,  the  name  of  the  Mikado 
be  added  as  a  party  defendant  in  the  action. 

Notice  of  motion  was  then  given  on  the  part  of  the  Mikado 
that  the  injunction  might  be  dissolved,  and  that  the  Mikado 
might  be  at  liberty  to  take  possession,  and  remove  out  of 
the  jurisdiction  of  the  court  the  shells  in  question  the  prop- 
erty of  his  Imperial  Majesty. 

The  motion  was  heard  before  the  Master  of  the  Rolls  on 
the  29th  of  June. 

Aston,  Q.C.,  Darkey,  Q.C.,  and  Eoeritt,  for  the  plaintiff. 

Fooks,  Q.C.,  and  Cozens-Hardy,  for  the  Mikado. 

*Chitty,  Q.C.,  CooJcson^  Q.C.,  Macrory^  and  Meddj  [353 
for  the  defendants. 

Jessel,  M.  R.  :  The  plaintiff,  entertaining  not  unnaturally 
the  strongest  objection  to  Mr.  Krupp  manufacturing  these 
shells  without  paying  any  royalty,  has  undertaken  to  pre- 
vent j)ersons  in  this  country  from  making  any  use  oi  or 
removing  these  shells. 

Then  the  Mikado  came  in  and  said,  ''I  am  a  foreign 
sovereign,  yet  I  will  submit  to  the  jurisdiction  for  the  pur- 
pose of  empowering  the  court  to  make  an  order ;  but  I  say 
that  yon  cannot  interfere  with  my  taking  away  these  shells 
under  these  circumstances  brought  to  this  country."  I 
think  that  he  is  right ;  and  then  comes  the  question  what 
the  form  of  the  order  should  be.  Now  the  defendants  say, 
and  I  think  they  say  rightly,  the  order  did  not  prevent  the 
Mikado  from  taking  the  shells  away;  but  when  the  Mikadoes 
agent  applies  for  them,  the  persons  liable  under  the  injunc- 
tion say  they  do  not  wish  to  run  any  risk,  because  if  it  was 
afterwards  decided  that  allowing  the  Mikado  to  take  the 
shells  was  a  breach  of  the  injunction,  they  mijsht  be  exposed 
to  loss.  They  therefore  would  not  allow  the  Mikado  to  take 
the  shells  away  without  obtaining  the  decision  of  the  court ; 
and  the  object  of  this  motion  is  to  obtain  that  decision,  and 
nothing  else.  I  propose  to  make  an  order  that,  without 
prejudice  to  any  question,  notwithstanding  the  injunction, 
the  Mikado  shall  oe  at  liberty  to  take  out  of  the  jurisdiction 
the  shells  which  belong  to  him. 

The  plaintiff  expressed  his  intention  at  once  to  appeal,  and 
the  appeal  came  on  at  once  for  hearing,  on  the  3a  of  July, 
without  any  order  having  been  drawn  up  or  any  formal 
notice  of  appeal  having  been  given. 

AstoUj  Q.C.,  Davey,  Q.C.,  and  Eoeritty  for  the  plaintiff: 
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These  shells  may  be  the  property  of  a  foreign  sovereign,  but 
they  are  now  in  this  country,  and  he  has  submitted  to  the 
jurisdiction  of  the  court,  and  must  defend  the  action  and 
take  the  consequences  like  any  one  else.  If  a  foreign  sov- 
ereign allows  his  property  to  come  here  and  his  agents  here 
354]  give  rights  over  it  to  *third  parties,  the  court  must^ 
deal  with  the  property  as  if  it  was  ordinary  property  :  Glad- 
stone V.  Musurus  Bep{').  In  the  other  cases,  sucn  as  IIul- 
lett  V.  King  of  Spain  (f),  the  sovereign  had  not  submitted  to 
the  jurisdiction.  But  there  is  no  property  in  these  shells, 
for  if  an  article  made  in  infringement  of  a  patent  is  brought 
into  this  country,  the  court  will  order  it  to  be  destroyed. 

There  is  a  difference  between  what  is  done  by  a  sovereign 
and  what  is  done  by  his  agents :  Dixon  v.  London  Small 
Arms  Company  {^).  No  doubt  a  foreign  sovereign  cannot 
be  sued,  but  where  his  property  is  within  the  jurisdiction 
there  is  no  reason  why  the  court  should  refrain  from  ad- 
judicating upon  it.  If  the  court  has  no  jurisdiction,  why  is 
this  application  made  ? 

[Fooks^  Q.C.:  The  defendants  have  had  this  injunction 
served  on  them,  and  are  anxious  not  to  do  anything  which 
might  be  held  wrong.] 

Fooks,  Q.C.,  and  Cozens- Hardy ^  for  the  Mikado,  were 
not  called  upon. 

Chitty^  Q.C.,  Cookson^  Q.C.,  Macrory^  and  Meddy  ap- 
peared for  the  defendants. 

James,  L.J.:  I  am  of  opinion  that  this  attempt  on  the 
part  of  the  plaintiff  to  interfere  with  the  right  of  a  foreign 
sovereign  to  deal  with  his  public  property  is  one  of  the 
boldest  I  have  ever  heard  of  as  made  in  any  court  in  this 
country. 

It  is  an  undoubted  and  admitted  fact  that  the  Mikado  of 
Japan,  who  is  a  sovereign  prince,  bought  in  Germany  a 
certain  quantity  of  shells,  which  shells  were  lawfully  made 
in  Germany,  although  they  were,  as  alleged,  made  upon  the 
same  principle  as  something  which  is  the  subject  of  a  patent 
in  this  country.  Those  shells  were  bought  by  the  Mikado 
for  the  purpose  of  his  government.  He  brought  them 
into  this  country  on  the  way  to  Japan,  and  he  asks  to  be 
allowed  to  remove  them  from  this  country,  that  is  to  say, 
he  asks  that  he  shall  not,  by  reason  of  something  which  was 
355]  *done  between  the  plaintiff  and  some  other  persons, 
be  interfered  with  in  his  removal  of  them  to  his  own  country. 
It  seems  to  me  that  to  refuse  him  that  leave  would  be  a  very 

(')  1  H.  <&  M.,  496.  (»)  Law  Rep.,  10  Q.  B.,  180;  U  Eng. 

C)  2  Bli.  (N.S.),  31.  R.,  198. 
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dangerous  proceeding.  If  a  tribunal  of  any  foreign  country 
were  to  deal  with  the  ammunition  of  a  British  man  of  war 
tinder  those  circumstances,  or  refuse  to  permit  the  captain 
of  a  British  man  of  war  to  remove  his  ammunition  and  shells, 
or  anything  else,  I  think  that  our  country  would  consider 
it  a  very  serious  matter,  and  possibly  demand  reparation. 

The  objection  made  is  this.  The  plaintiff  says,  '*  True  it 
is  that  these  shells  were  your  property;  you  had  brought 
them  to  this  countrv  in  transitu  to  Japan,  and  you  had  no 
doubt  a  right  so  to  bring  them.  But  some  persons  in  this 
country,  either  with  or  without  your  authority — with  your 
authority  it  may  be,  but  at  all  events  having  possession  of 
these  things  as  your  agents — were  minded  to  make,  and  did 
make,  a  use  of  these  shells  which  was  inconsistent  with  our 
patent,  that  is  to  say,  they  were  making  a  profitable  use  of 
them."  If  they  were  doing  so,  then  they  are  liable  in  an 
action  for  damages,  and  the  plaintiff  may  recover  any  dam- 
ages that  he  may  be  entitled  to.  But  that  does  not  inter- 
fere with  the  rights  of  the  sovereign  of  Japan,  who  now 
asks  to  be  allowed  to  take  his  property.  It  was  his  prop- 
erty. It  is  now  in  the  shape  in  which  it  was  when  he  law- 
fully bought  it  in  Germany,  where  it  was  lawfully  made, 
and  he  asks  to  be  allowed  to  take  it  out  of  this  country  in 
that  shape. 

I  cannot  conceive  it  possible  how  any  doubt  could  arise 
or  could  be  suggested  as  to  the  right  of  the  Mikado  to  do 
this.  I  suppose  that  there  is  a  notion  that  in  some  way 
these  shells  became  tainted  or  affected  through  the  breach 
or  attempted  breach  of  the  patent ;  but  even  then  a  foreign 
sovereign  cannot  be  deprived  of  his  property  because  it  has 
become  tainted  by  the  infringement  of  somebody's  patent. 
He  says,  "It  is  my  public  property,  and  I  ask  you  for  it." 
That  seems  to  me  to  be  the  whole  of  the  case. 

It  is,  however,  said  that  the  Mikado  has  submitted  to  the 
jurisdiction.  No  doubt  he  submitted  to  the  jurisdiction, 
but'  in  this  way  only,  and  for  this  purpose  only.  In  certain 
circumstances  (which  it  is  not  necessary  for  us  now  to  in- 
quire into)  Mr.  Ahrens  and  others  were  ordered  by  a  court 
of  municipal  jurisdiction  not  to  *deliver  certain  shells  [356 
and  other  things  to  the  Mikado,  that  is  to  say,  treating  them 
as  property,  these  persons  were  ordered  not  to  deliver  them 
to  the  Mikado,  but  entirely  without  prejudice.  It  could 
never  be  supposed  that  that  order  was  to  deprive  him  of  any 
right  or  property  which  he  had  in  them.  Then  when  he 
himself  applied  to  these  persons  and  said,  "Give  me  my 
property,  let  me  take  my  property  out  of  this  country  to 
26  Eng.  Rep.  22 
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my  own  country,"  they  said,  "We  do  not  claim  the  prop- 
erty, we  know  it  is  yours,  but  there  is  an  injunction  of  this 
court,  and  we  may  be  liable  to  punishment  by  this  court  if 
we  give  you  up  your  property."  Upon  which  the  Mikado, 
for  the  purpose  of  mailing  an  application  to  relieve  his  owa 
property  from  a  fetter  which  had  been  put  upon  it  (I  think 
inadvertently,  if  I  may  venture  to  say  so),  by  the  injunction 
of  the  court,  does  come  and  say,  ''I  will  submit  to  the  juris- 
diction of  the  court,"  which  means  "I  will  submit  to  the 
jurisdiction  of  the  court  as  to  discovery,  as  to  process,  and 
as  to  costs."  He  never  meant  "I  shall  submit  my  public 
property  to  be  dealt  with  by  a  court  of  municipal  jurisdic- 
tion in  another  country,  and  in  violation  of  my  rights." 
The  whole  effect  of  that  proceeding  was  that  he  made  him- 
self a  suitor  liable  to  the  ordinary  consequences,  so  far  as 
they  can  be  enforced  against  a  sovereign  as  to  costs  and 
otherwise,  and  in  that  character  he  made  a  deposit  of  £100 
to  provide  for  the  costs  of  the  proceedings.  The  order  he 
obtained  does  not  prevent  his  saying,  as  is  the  truth,  "This 
is  my  property,  it  was  lawfully  bought  by  me  and  paid  for 
by  me,  and  it  is  public  property.  Whether  anybody  else 
has  done  anything  right  or  wrong  with  it,  is  a  question 
with  which  I  have  nothing  to  do.  No  court  of  municipal 
jurisdiction  has  any  right  to  interfere  with  my  property, 
and  be  good  enough  to  remove  your  hands  from  it."  The 
Master  of  the  Rolls,  who  granted  the  injunction,  and  heard 
the  whole  matter,  as  soon  as  he  learnt  what  was  the  state  of 
things,  said  of  course  that  he  could  not  keep  hands  on  a 
property  which  he  had  no  right  to  interfere  with ;  and  he 
made  the  order  which  is  complained  of. 

Brett,  L.J.:  It  does  not  seem  to  me  that  in  this  case 
there  is  any  fact  whatever  in  dispute.  These  shells  were 
357]  made  by  Krupp  at  Essen.  *That  was  no  infringe- 
ment of  the  plaintiff^s  patent.  In  Germany  they  were  sold 
to  the  Mikado  and  paid  for  by  the  agents  of  the  Mikado. 
None  of  these  facts  are  in  dispute  ;  and  this  purchase  and 
sale  was  a  perfectly  lawful  purchase  and  sale.  The  Mikado 
had  three  ships  of  war  building  4n  this  country,  and  he  de- 
sired that  these  shells  should  oe  sent  to  this  country  and 
put  on  board  these  ships.  They  were  sent  to  this  countrv 
by  the  order  and  by  the  authority  of  the  Mikado,  througn 
Ahrens  &  Co.  They  were  brought  into  this  country^,  and 
they  were  deposited  on  a  wharf.  The  plaintiff  then  fanding 
these  shells  in  this  country,  and  finding,  as  he  alleges,  that 
they  were  made  according  to  the  process  of  his  patent,  as- 
serts that  the  bringing  them  into  this  country  by  Ahrens  & 
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Co.  is  an  infringement  of  bis  patent  by  them  ;  and  thereupon 
he  brings  an  action  against  Ahrens  &  Co.  for  the  infringe- 
ment. In  that  action  he  claims  an  injunction  against  Ahrens 
&  Co.,  and  it  may  be  that  he  claims  an  order  from  the  court 
to  destroy  those  shells,  because  he  says  they  are  an  infringe- 
ment of  bis  patent.  In  the  course  of  that  suit  an  injunction 
is  obtained  against  Ahrens  &  Co.  and  against  others,  which 
injunction  in  terms  forbids  them  from  delivering  these  shells, 
\vhich  with  other  things  are  in  their  possession,  to  the 
ships  of  the  Mikado,  and  in  fact  forbids  them  from  sending 
the  shells  to  Japan.     To  this  action  the  Mikado  was  no 

{>arty,  but  he  or  his  agents  here  come  forward  and  claim  to 
lave  the  delivery  and  the  possession  of  these  shells.  The 
defendants  in  the  action  are  not  unwilling  to  give  the  shells 
to  the  Mikado,  but  they  say,  *'If  we  do  so,  it  may  be  said 
that  we  have  broken  the  injunction,  and  we  may  therefore 
be  liable  to  certain  penalties."  It  seems  to  me  beyond  dis- 
pute that  this  was  the  purpose  for  which  the  Mikado  came 
in  and  desired  to  be  made  a  party  to  the  suit,  and  the  Mas- 
ter of  the  Rolls  thus  describes  the  purpose.  [His  Lordship 
then  read  the  judgment  of  the  Master  of  the  KoUs.]  Now 
it  is  said  that  in  the  first  place  there  is  a  dispute  whether 
these  shells  are  the  property  of  the  Mikado.  It  is  argued 
that  if  he  were  a  private  inaividual,  then,  although  he  has 
purchased  these  shells  and  paid  for  them,  yet,  inasmuch  as 
there  has  been  an  infringement  of  the  patent,  the  property 
is  not  in  him,  because  the  court  may  order  the  shells  to  be 
destroyed.  Is  that  argument  good  or  not  1  To  my  mind  it 
is  utterly  fallacious.  The  *patent  law  ha^  nothing  [358 
to  do  with  the  property.  The  facts  here  are  undisputed, 
that  Krupp  made  them  with  his  own  materials  in  G-ermany, 
where  he  had  a  right  to  make  them,  that  he  entered  into  a 
contract  to  sell  specific  shells  to  the  Mikado,  that  that  con- 
tract was  performed,  and  that  the  shells  were  paid  for,  and 
that  they  were  delivered  in  Germany  to  the  Mikado's  agent. 
Well,  unless  the  patent  law  prevents  the  property  from 
passing,  nobody  can  doubt  that  the  property  passed  to  the 
Mikado.  Therefore  the  dispute  is  not  upon  facts,  but  upon 
a  false  theory  of  law,  that  the  patent  law  prevented  the 
property  from  passing.  I  am  clearly  of  opinion  that  the 
patent  law  did  not  prevent  the  property  from  passing.  The 
goods  were  the  property  of  the  Mikado.  They  were  his 
property  as  a  sovereign  ;  they  were  the  property  of  his  coun- 
try ;  and  therefore  he  is  in  the  position  of  a  foreign  sovereign 
having  property  here. 
Wbetner  the  fact  of  Ahrens  &  Co.  bringing  these  goods 
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into  England  under  these  circumstances,  and  with  this 
intention,  was  an  infringement  of  the  patent,  I  decline  to 
consider.  I  shall  assume  for  this  purpose  that  it  was  an  in- 
fringement, and  that  we  have  in  this  country  property  of 
the  Mikado  which  infringes  the  patent.  If  it  is  an  infringe- 
ment of  the  patent  by  the  Mikado,  you  cannot  sue  him  for 
that  infringement.  If  it  is  an  infringement  by  the  agents, 
you  may  sue  the  agents  for  that  infringement,  but  then  it  is 
the  agents  whom  you  sue.  The  injunction  is  against  the 
agents,  the  Mikado  being  then  no  party  to  the  action,  and 
not  being  forbidden  to  do  anything.  He  then  comes  here  as 
a  sovereign,  and  requires  the  delivery  of  his  own  goods. 
His  only  difficulty  is  the  injunction  against  the  agents,  and 
for  the  purpose  of  emabling  the  court  to  make  an  order,  he 
what  is  called  "submits  himself  to  the  jurisdiction  of  the 
court."  1  think  the  interpretation  put  by  the  Master  of  the 
Rolls  upon  the  order  then  made  is  right,  and  that  it  was 
only  an  order  that  the  Mikado  might  be  made  a  defendant 
for  the  purpose  of  enabling  the  court  to  make  the  order 
which  the  court  has  made.  He  now  says,  "I  know  not, 
and  I  care  not,  whether  my  agents  have  infringed  your 
patent  law.  I  have  propertv  in  this  country,  which  prop- 
erty is  my  own.  I  demand  that  it  shall  be  delivered  to  me, 
and  I  mate  myself  a  defendant  in  your  court  merely  for  the 
359]  purpose  of  your  modifying  *the  order  which  you 
have  made,  so  that  my  agents  may  not  be  injured  in  conse- 
quence of  their  delivering  to  me  my  own  property."  And 
the  only  order  that  the  Master  of  the  Rolls  has  made  is  that 
these  goods  may  be  delivered  up  to  the  Mikado ;  the  mean- 
ing of  which  is  that  the  mere  fact  of  the  Mikado  taking 
these  shells  away  shall  not  be  considered  as  against  Ahrens 
&  Co.  an  infringement  of  the  injunction.  That  is  the  whole 
ejQfect  of  this  order.  The  Mikado  has  a  perfect  right  to  have 
these  goods ;  no  court  in  this  country  can  properly  prevent 
him  from  having  goods  which  are  the  public  property  of 
his  own  country.  Therefore  it  seems  to  me  that  this  order, 
which  is  really  made  for  the  benefit  of  Ahrens  &  Co.,  was 
an  order  rightly  made,  and  that  this  appeal  cannot  be 
sustained. 

Cotton,  L.J. :  We  have  not  got  the  order  appealed  from, 
because  it  has  not  been  drawn  up,  but  in  substance  it  is 
either  that  the  Mikado  should  be  at  liberty,  notwithstand- 
ing the  injunction,  to  take  away  the  shells  in  question,  or 
that  some  defendants  to  the  suit  should,  notwithstanding 
that  injunction,  be  at  liberty  to  deliver  them  to  the  Mikado, 
thus  leaving  the  injunction  against  the  defendants  to  stand 
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as  it  was,  though  doing  away  with  the  effect  of  the  injunc- 
tion, in  so  far  that  the  particular  goods  in  question  are  no 
longer  stopped. 

The  point,  therefore,  which  has  been  a  great  deal  argued 
does  not  arise,  whether  the  defendants  can  justify  an  act 
which  would  otherwise  be  an  infringement  of  the  plaintiff's 
patent  rights,  on  the  ground  that  thej  were  acting  as  agents 
for  a  foreign  sovereign.  That  question  does  not  arise,  but 
undoubtedly  if  parties  in  England  are  doing  that  which  is  an 
infringement  of  a  patent,  they  cannot  justify' it  by  saying 
that  some  one  who  has  no  power  to  authorize  them  to  use 
the  patent  has  authorized  them  to  do  so.  Certainly,  my 
judgment  in  this  case  in  no  way  depends  upon  any  such 
proposition.  After  that  injunction  had  been  granted,  and 
assuming  that  the  injunction  was  properly  granted  against 
the  defendants  in  the  suit,  the  Mikado  came  in  and  said, 
''These  shells  are  public  property  of  the  country  of  which 
I  am  sovereign,  and  therefore  I  ought  not  to  be  prevented 
by  that  injunction  from  *taking  these  shells..  The  [360 
injunction  is  not  against  me,  but  there  may  be  a  ques- 
tion whether  the  defendants  could  allow  me  to  take  these 
goods  away  without  committing  a  breach  of  the  injunction  ; 
therefore  1  come  in  and  state  that  the  shells  are  public 
property  of  the  country  of  which  I  am  sovereign,  and  I  ask 
the  court  to  give  them  over  to  me."  In  that  proposition  he 
is,  I  apprehend,  clearly  right.  This  court  has  no  jurisdic- 
tion, and,  in  my  opinion,  none  of  the  courts  in  this  country 
have  any  jurisdiction,  to  interfere  with  the  property  of  a 
foreign  sovereign,  more  especially  with  what  we  call  the 
public  property  of  the  state  of  which  he  is  sovereign  as  dis- 
tinguished from  that  which  may  be  his  own  private  prop- 
erty. The  courts  have  no  jurisdiction  to  do  so,  not  only 
because  there  is  no  jurisdiction  as  against  the  individual, 
but  because  there  is  no  jurisdiction  as  against  the  foreign 
country  whose  property  they  are,  although  that  foreign 
country  is  represented,  as  all  foreign  countries  having  a 
sovereign  are  represented,  by  the  individual  who  is  the 
sovereign. 

Then,  what  besides  was  argued  ?  I  think  one  argument 
was  very  much  this,  that  if  the  foreign  sovereign  had  been  a 
private  individual  he  could  have  had  no  property  in  these 
goods,  because  they  were  violations  of  the  plaintiff's  patent, 
or  rather  I  should  say  more  correctly,  because  they  were  to 
violate  the  plaintiff's  patent.  Now  there,  I  venture  to  say, 
is  a  fallacy.  The  property  in  articles  which  are  made  in  vio- 
lation of  a  patent  is,  notwithstanding  the  privilege  of  the 
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patentee,  in  the  infringer  if  he  would  otherwise  have  the 
property  in  them.  The  court  in  a  suit  to  restrain  the  in- 
iringement  of  a  patent  does  not  proceed  on  the  footing  that 
the  defendant  proved  to  have  infringed  has  no  property  in 
the  articles ;  but,  assuming  the  property  to  be  in  him,  it 
prevents  the  use  of  those  articles,  either  by  removing  that 
which  constitutes  the  infringement,  or  by  ordering,  if  neces- 
sary, a  destruction  of  the  articles  so  as  to  prevent  them  from 
being  used  in  derogation  of  the  plaintiff's  rights,  and  does 
this  as  the  most  effectual  mode  of  protecting  the  plaintiff's 
rights — not  on  the  footing  that  there  is  no  property  m  the  de- 
fendant. The  court  cannot  proceed  to  give  that  relief  and 
interfere  with  the  articles  unless  it  has  l^fore  it  the  person 
entitled  to  the  articles  in  question,  and  has  as  against  this 
person  power  to  adjudicate  that  the  articles  are  made  or  used 
361]  *iii  infringement  of  the  plaintiff's  rights.  As  against 
a  foreign  sovereign,  how  could  that  be  done?  If  these 
things,  as  on  the  evidence  we  must  take  them  to  be,  are  the 
property  of  the  state  of  which  the  Mikado  is  sovereign,  I  can 
see  no  possible  ground  for  interfering  on  any  such  principle 
as  that  on  which  the  court  acts  when  a  defendant  subject  to 
its  jurisdiction  having  been  shown  to  have  infringed  the 
plaintiff's  rights,  the  plaintiff  gets  this  relief,  that  either  the 
articles  are  destroyed  or  the  objectionable  portion  is  re- 
moved. 

The  only  other  point  which  we  really  have  to  consider  is 
this.  It  is  said  that  although  under  ordinary  circumstances 
there  is  no  jurisdiction  as  against  a  foreign  sovereign,  yet 
that  in  this  particular  case  there  is  jurisdiction  in  conse- 
quence of  the  Mikado  having  come  in  and  obtained  the  order 
of  the  11th  of  May.  It  is  said  that  a  sovereign  suing  sub- 
mits himself  to  the  court  as  an  ordinary  plaintiff,  and  that 
the  Mikado,  in  consequence  of  having  ootained  this  order 
and  acted  upon  it,  puts  himself  in  the  y)Osition  of  an  ordinary 
plaintiff.  In  the  first  place,  there  is  this  fallacy:  the  Mikado 
IS  not  now  in  any  way  suing  in  the  ordinary  sense  of  the 
word,  nor  has  he  come  to  the  court  to  establish  as  against  an 
adverse  claim  his  title  to  the  property,  which  is  really  what 
is  meant  by  a  foreign  sovereign  coming  here  to  sue  to  estab- 
lish his  rights.  He  is  simply  coming  and  saying,  '*The 
order  of  the  court,  possibly  inadvertently,  interferes  with 
my  sovereign  rights.  To  prevent  any  qiiestion  as  to  the  de- 
fendants committing  a  breach  of  the  injunction  by  allowing 
me  to  remove  the  property,  make  an  order  that  they  be  at 
liberty,  notwithstanding  the  injunction,  to  hand'  them  over 
to  me."     So  that,  in  my  opinion,  the  very  foundation  for 
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the  suggestion  fails.  But  again,  even  if  the  Mikado  had 
brought  himself  into  court  as  an  ordinary  defendant,  that,  in 
my  opinion,  would  not  give  the  court  jurisdiction  as  against 
the  subject-matter,  namely,  jurisdiction  to  interfere  with  the 

£ublic  property  of  Japan,  which  is  represented  here  by  the 
[ikado.  But  when  one  comes  to  look  at  the  form  of 
the  order,  the  Mikado  does  not  by  it  come  in  as  an  ordinary 
defendant.  By  it  he  simply  says,  "  I  wish  to  bring  before 
the  court  the  facts :  that  these  are  my  property,  that  the  de- 
fendants were  not  constructing  them  under  a  contract  for 
me,  or  using  them  under  a  contract  with  me.  I  wish  to 
*show  that  they  are  my  property.  I  wish  to  apply  [362 
for  liberty  to  remove  them  as  the  public  property  ojf  the 
state  of  Japan,  and  for  that  purpose,  if  necessary,  I  ask  to 
come  in."  In  my  opinion,  tJie  order  taken  fairly  must  be 
read  with  reference  to  the  purpose  for  which  the  Mikado 
applied,  and  that  being  so,  although  possibly  the  form  is 
not  very  happy,  it  is  liKe  a  conditional  appearance  entered 
where  a  defendant  who  considers  himself  improperly  served 
with  any  proceeding  has  entered  a  conditional  appearance, 
in  order  to  contest  the  question,  which  he  could  not  do  with- 
out an  appearance  of  some  sort.  It  cannot,  in  my  opinion, 
be  said  that  the  order  puts  the  Mikado  in  the  position  of  a 

Elaintiff  or  of  a  person  who  is  made  simpliciter  a  defendant. 
[e  came  in  for  the  particular  purpose  of  raising  this  ques- 
tion, and  the  form  of  the  order,  in  my  opinion,  ought  not 
in  any  way  to  prejudice  the  rights  which  he  would  have  had 
independently  of  that  order. 
James,  L.  J.:    This  appeal  is  dismissed  with  costs. 

The  costs  of  the  shorthand  writer's  note  of  the  proceed- 
ings before  the  Master  of  the  Rolls  were  allowed. 

Solicitors  for  plaintiffs :  Harrison,  Beat  &  Harrison. 
Solicitors  for  the  Mikado :    Wilson^  Bristows  &  Carpmasl. 
Solicitors  for  defendants :  Maples,  Teesdale  &  Co. 

See  12  Eng.  Rep.,  65  note  ;  13  Eng.  Rep.,  681  note ;  15  Eug.  Rep.,  693  note; 
Repablic,  etc.,  «.  Roye,  15  Eng.  R.,  A, 
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[9  Chancery  Division,  863.] 
M.R,  March  29:   C.A.,  June  1,  22,  24;  July  28,  1878. 

363]  *I^  re  Tussaud' 8  Estate. 

Tussaud  v.  Tussaud. 

[1877    K     18.] 

DoMt  Portwnt — Satwf action, — Election — Covenant  to  settle — Subieq^umt  Will — Parol 

Evidence. 

T.,  on  the  marriage  of  his  daughter  in  1867,  covenanted  with  the  trnstees  of  her 
settlement  that  his  executors  or  administrators  would,  within  twelve  calendar  months 
after  his  death  if  he  survived  his  wife,  but  if  she  survived  him.  then  within  six  calen- 
dar months  after  her  death,  transfer  to  the  trustees  £2.(X)0  consols  to  be  held  on  the 
trusta  of  the  settlement,  which  were  for  such  persons  as  the  wife,  with  the  consent 
of  the  trustees  or  trustee  for  the  time  being,  should  appoint,  and  in  default  of  ap> 
pointment  in  trust  for  the  wife  for  life  for  her  separate  use,  then  for  the  husband  for 
life,  and  after  the  decease  of  the  survivor,  for  such  children  of  the  marriage  as,  being 
a  son  or  sons,  should  attain  twenty-one,  or  being  a  daughter  or  daughters,  should 
attain  that  age  or  marry,  and  if  more  than  one  in  equal  shares,  and  in  default  of 
children  for  the  husband  absolutely.  In  1871  T.  satisfied  this  covenant  to  the  ex- 
tent of  one  moiety.  In  1873  he  made  his  will,  bequeathing  £2,800  to  trustees  in 
trust  for  the  daughter  for  life  for  her  separate  use,  vrithout  power  of  anticipation, 
and  after  her  decease  for  such  of  her  children  as  should  attain  twenty-one  in  equal 
shares : 

Ifeld,  by  the  Master  of  the  Rolls,  that  the  bequest  of  the  £2,800  was  intended  to 
be  in  satisfaction  of  the  testator's  liability  under  his  covenant  in  the  settlement,  and 
that  such  of  the  parties  interested  under  the  settlement  as  were  interested  under  the 
will  were  put  to  their  election. 

Held,  on  appeal,  that  there  were  such  substantial  differences  between  the  pro- 
visions made  by  the  settlement  and  by  the  will  as  to  rebut  the  presumption  against 
double  portions. 

Parol  evidence  of  the  intention  of  the  parties  is  admissible  to  rebut  the  presump- 
tion against  double  portions,  and  there  is  no  difference  in  this  respect  between  the 
cases  of  a  deed  and  a  will. 

By  a  settlement  dated  the  4th  of  February,  1867,  made  on 
the  marriage  of  Mr.  and  Mrs.  White,  a  sum  of  £500  was 
vested  in  trustees  upon  trust  to  invest  and  to  hold  the  trust 
funds  after  the  marriage  upon  trust  to  pay  and  transfer  the 
same  to  such  person  or  persons  and  for  such  estate  or  estates 
and  in  such  manner  as  the  wife,  with  the  previous  consent 
of  the  trustees  or  trustee  for  the  time  being,  should  by  any 
writing  or  by  will  appoint,  and  in  default  of  any  such 
appointment,  and  so  far  as  no  such  appointment  should  ex- 
364]  tend,  in  trust  to  pay  the  income  to  Mrs.  White  *dur- 
ing  her  life  for  her  sole  and  separate  use,  and  after  her 
decease,  in  default  of  any  such  appointment  as  aforesaid, 
to  pay  such  income  to  Mr.  White  during  his  life,  and  after 
his  decease  in  trust  for  all  the  children  of  the  marriage  who 
being  sons  or  a  son  should  attain  the  age  of  twenty-one  years, 
or  being  daughters  or  a  daughter  should  attain  that  age  or 
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marry,  and  if  more  than  one  in  equal  shares,  with  a  hotch- 
pot clause :  and  on  failure  of  the  preceding  trusts  and  in 
default  of  any  appointment  under  tne  power  the  fund  was 
to  be  held  in  trust  for  the  husband  absolutely.  The  wife's 
father,  Francis  Tussaud,  covenanted  with  the  trustees  that 
if  the  marriage  should  take  place  he  would,  on  or  before  the 
3 1st  of  August,  1867,  pay  to  the  trustees  the  further  sum  of 
£500,  and  that  his  executors  or  administrators  should  within 
twelve  calendar  months  after  his  death  if  he  survived  his 
wife,  but  if  not,  then  within  six  calendar  months  after  her 
death,  transfer  to  the  trustees  the  sum  of  £2,000  consols. 
And  it  was  declared  that  the  trustees  should  stand  possessed 
of  such  £500  and  £2,000  consols  upon  the  trusts  declared 
concerning  the  original  settled  sum  of  £600,  The  £600  was 
paid  according  to  the  above  covenant. 

In  Januarjr,  1871,  Francis  Tussaud  paid  to  the  trustees 
£1,000  cash,  in  part  satisfaction  of  the  covenant  that  bis  ex- 
ecutors or  administrators  should  transfer  the  £2,000  consols. 
At  that  time  £1,000  consols  were  not  worth  so  much  as 
£1,000,  but  it  was  arranged  that  the  cash  should  be  taken 
in  satisfaction  of  £1,000  consols,  and  the  trustees  released 
Mr.  Tussaud  from  his  covenant  to  that  extent. 

Francis  Tussaud,  by  will  dated  the  80th  of  July,  1873, 
directed  his  trustees  to  stand  possessed  of  a  sum  of  £3,000, 
ui>on  trust  to  pay  the  income  thereof  to  Mrs.  White  for  life 
for  her  sole  and  separate  use,  without  power  of  alienation 
or  anticipation,  and  from  and  after  her  decease  upon  trust 
as  to  the  capital  of  the  last-mentioned  trust  fund  for  such 
of  the  children  of  Mrs.  White  as  should  attain  the  age  of 
twenty- one  years  as  tenants  in  common  if  more  than  one, 
and  if  but  one  such  child,  then  the  whole  of  the  trust  fund 
to  that  only  child.  The  residuary  estate  was  given  to  the 
testator's  sons.  The  will  did  not  contain  any  direction  for 
payment  of  the  testator's  debts.  By  a  codicil  the  testator 
reduced  the  legacy  to  £2,800. 

The  testator  died  in  September,  1873,  and  his  wife  in  1877. 
*A  judgment  having  been  given  for  administration  of  [365 
the  testator's  estate,  the  trustees  of  the  settlement  claimed 
*  to  prove  as  creditors  under  the  covenant  for  the  value  of  the 
remaining  £1,000  consols,  and  the  question  arose  whether 
the  gift  by  the  will  was  intended  to  be  in  satisfaction  of  the 
testator's  liability  under  the  covenant. 

The  case  was  heard  before  the  Master  of  the  Rolls  on  the 
29th  of  March,  1878. 

Davey^  Q.C.,  ^ndi  Northmore  Lavyrence^  for  the  trustees 
26  Eng.  Rep.  23 
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of  the  settleraent:  The  covenant  contained  in  the  settle- 
ment by  F.  Tussaud  to  transfer  to  the  trustees  of  Mrs. 
White's  settlement  the  sum  of  £2,000  consols  has  only  been 
fulfilled  to  the  extent  of  £1,000  consols,  and  we  contend 
that  we  are  entitled  to  prove  as  against  his  estate  for  the 
remainder.  It  will  be  contended  that  the  gift  by  the  will 
of  £3,000,  which  by  the  codicil  was  reduced  to  £2,800,  for 
the  benefit  of  Mrs.  White  and  her  children,  was  intended  as 
a  portion  for  hen  and  was  a  satisfaction  of  the  covenant  in 
the  settlement.  This,  however,  is  not  a  case  of  double  por- 
tions. Where,  as  in  Weall  v.  Mice  ('),  there  are  only  slight 
differences  between  the  provisions  in  the  two  instruments, 
they  will  not  repel  the  presumption  as  to  double  portions. 
Here,  however,  there  is  a  substantial  difference  between  the 
trusts  of  the  settlement  and  the  trusts  of  the  will.  Under 
the  settlement  Mrs.  White  had  an  absolute  power  of  appoint- 
ment over  the  trust  funds  overriding  the  other  trusts.  No 
such  power  is  contained  in  the  will.  Under  the  settlement 
the  husband  had  the  second  life  interest,  and  in  default  of 
children  was  entitled  absolutely.  Under  the  will  no  inter- 
est is  given  to  him  at  all.  In  Lord  CJdchester  v.  Coven- 
try (*)  it  was  held  that  great  differences  in  the  limitations  of 
the  trusts  will  be  taken  as  indications  that  the  gift  in  the 
will  was  not  taken  as  meant  to  be  in  satisfaction  of  the  cove- 
nant. Here  the  differences  in  the  trusts  are,  we  submit, 
quite  as  great  as  in  Lord  Chichestef*  v.  Coventry. 

Owen,  for  J.  R.  Tussaud,  one  of  the  residuary  legatees  of 
the  testator :  The  presumption  in  this  case  is  that  the  legacy 
366]  in  the  will  must  *have  been  intended  as  a  satisfaction 
of  the  covenant  in  the  settlement.  The  case  of  Lord  Chi- 
chester V.  Coventry  {*)  is  distinguishable,  for  there  the  first 
trust  in  the  will  was  lor  the  payment  of  the  testator's  debts. 
It  is  said  that  the  fact  of  the  husband  taking  an  interest  un- 
der the  settlement,  but  being  excluded  under  the  will,  favors 
the  presumption  that  a  double  portion  was  intended ;  but 
that  was  the  case  in  Mayd  v.  JPield(*),  and  yet  it  did  not 
prevent  a  case  of  satisfaction  arising.  The  dispositions  of 
the  will  show  that  the  testator  did  not  intend  the  daughter . 
to  take  the  £2,800  in  addition  to  the  amount  remaining  un- 
satisfied under  the  covenant  in  the  settlement. 

liberty  for  another  residuary  legatee. 

Solomon,  for  the  executors. 

Davey,  in  reply. 

(')  2  Ruaa.  A  My.,  261.  (•)  Law  Rep.,  i  H.  L.,  71. 

(«)  3  Ch.  D.,  687 ;  18  Eng.  R.,  700. 
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Jess  EL,  M.R.:  The  law  which  I  have  to  apply  is  by  no 
means  easy  to  apply,  although  I  take  it  the  lon^  series  of 
authorities  have  pretty  well  settled  what  the  law  is. 

As  I  understand  the  law,  the  court  presumes  that  the 
parents,  including  in  the  term  '* parents"  the  person  or 
persons  standing  in  the  place  of  the  parents,  do  not  intend 
to  give  double  portions  to  their  children.  When  the  portion 
is  given  on  the  marriage  of  a  daughter  by  the  father,  as  it 
is  in  this  case,  of  course  it  is  a  portion,  however  it  may  be 
settled.  The  gift  of  a  sum  for  the  advancement  of  the 
daughter  in  marriage  makes  it  a  dowr^,  or  a  portion,  there- 
fore there  is  never  a  contest  whether  it  is  a  portion  or  not 
when  it  is  a  gift  by  the  father  on  the  occasion  of  the  mar- 
riage of  the  daughter.  He  may  give  it  to  the  daughter  at 
once,  in  which  case  it  at  one  time  went  to  the  husband.  In 
that  case  it  was  a  portion,  and  under  the  statute  of  29  Car. 
2,  s.  25,  it  would  have  been  taken  into  account  in  a  distri- 
bution as  a  portion.  There  is  no  doubt  it  is  a  portion,  and 
the  mode  in  which  it  is  settled  is  utterly  immaterial.  When, 
however,  a  benefit  is  given  to  the  child  by  will,  it  is  not 
every  benefit  that  has  been  considered  a  portion,  and  the 
*conrt,  therefore,  has  always  to  decide,  in  the  first  [367 
instance,  what  kind  of  provision  made  by  a  will  is  a  portion, 
which  very  often  is  a  difficult  question. 

Nobody  would  imagine,  of  course,  that  a  father  leaving 
a  diamond  necklace  to  a  daughter  would  mean  that  to  be  a 
portion.  In  considering  tliese  cases  you  must  take  into 
account  the  nature  of  the  benefit.  Having  got  a  sum  of 
sufficient  amount,  as  you  have  here,  the  next  point  to  be 
decided  is,  how  must  the  sum  be  limited  to  be  a  portion  ? 
There,  again,  there  is  room  for  a  ^reat  variety  of  decisions. 
If  the  sum  given  to  the  daughter  is  of  sufficient  amount  and 
given  absolutely,  then  it  is  a  portion,  but  supposing  it  is 
not  given  to  her  absolutely,  what  kin^  of  limitations  make 
it  a  portion  for  the  daughter?  You  have  to  ascertain  what 
it  is  that  makes  the  sum  given  a  portion  to  the  daughter. 
Upon  that  subject  there  have  been  decisions. 

In  the  first  place,  it  has  been  held  that  a  gift  to  the 
daughter  for  life,  with  a  superadded  power  of  appointment 
to  dispose  of  it  as  she  will,  is  in  substance  a  provision  for 
the  daughter.  That  is  pretty  plain.  She  tafees  the  real 
interest,  and  it  is  probably  better  secured  for  her  than  if  it 
had  been  given  to  her  separately  for  her  absolute  use. 

It  was  held  in  the  case  of  Lord  Chichester  v.  Coventry  ('), 
that  such  provision  by  will  was  a  portion.     Then  the  ques- 

(^)  Law  Rep.,  2  H.  L.,  71. 
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tion  arose,  supposing  the  testator  gives  it  to  his  danghter 
for  life  as  a  married  woman,  with  remainder  to  her  children, 
is  that  a  portion  to  the  daughter?  Of  course  the  benefit  to 
the  daughter  is  a  portion,  but  is  the  provision  for  the  chil- 
dren, with  a  superadded  power  of  appointment  to  dispose 
of  it,  a  portion?  The  court  decided,  and,  I  think,  in  a 
rational  and  sensible  way,  that  that  is  equivalent  to  the 
testator  saying,  ^'  I  give  the  sum  as  a  portion  to  my  daugh- 
ter, and  I  settle  it  in  the  way  I  think  a  married  daughters 
portion  should  be  settled  ;'*  and  therefore  it  was  held  that  a 
gift  by  will  to  a  daughter  for  life  with  a  remainder  to  her  chil- 
dren was  a  portion  to  the  daughter.  That  was  held  in  the 
case  of  Lady  Thynne  v.  Earl  of  Olengall  (*). 

Then  there  is  another  case.  Supposing,  besides  a  lim- 
itation to  the  daughter's  children,  you  settle  it  on  the 
368]  daughter  for  life,  and  *the  husband  for  life,  and 
then  the  children,  is  that  a  portion  ?  That  is,  is  the  whole 
sum  a  portion,  or  must  you  deduct  from  it  the  interest  of 
the  husband?  There,  again,  the  courts  of  equity,  with 
their  usual  common  sense,  said,  ^^No,  that  is  also  a  settle- 
ment to  the  daughter;  it  is  the  way  in  which  a  prudent 
father  would  settle  it."  He  gives  it  to  the  daughter's  hus- 
band before  the  children,  and  the  whole  thing  is  a  provision 
for  the  daughter  settled  by  the  father  for  the  benefit  of  the 
daughter  and  her  husband  and  children.  That  was  settled 
in  the  well  known  case  of  WeaU  v.  Mice  (*),  where  the  provi- 
sion was  in  that  shape. 

It  therefore  comes  to  this,  that  wherever  there  is  a  suffi- 
cient sum  which  can  reasonably  be  presumed  to  be  a  provi- 
sion, and  wherever  it  is  so  settled  by  the  will  in  the  ordinary 
way,  the  courts  of  equity  have  said,  that  is  a  daughter's 

Eortion  within  the  rule  to  the  extent  of  the  whole  fund, 
[aving  found  out  what  is  a  portion  within  the  rule,  there 
arose  this  question,  .Does  the  rule  as  to  double  portions 
apply  where  the  settlement  is  made  by  way  of  absolute  gift 
before  will  ?  The  case  of  absolute  gift  on  marriage,  or  settle- 
ment on  the  marriage,  or  absolute  gift  without  settlement 
on  the  marriage,  was  decided  according  to  the  rule  of  Ro- 
man law. 

Then  there  came  another  case.  Supposing  a  father  had 
only  bound  himself  to  pay  before  will,  but  had  not  paid, 
did  the  rule  apply  then  ?  It  was  held  it  did  apply.  If  it 
was  actually  paid  before,  you  could  not  take  it  away ;  but 
where  it  was  not  paid  before,  and  the  will  also  gave  a  por- 
tion, there  the  rule  did  apply,  and  the  will  provision  was 

(»)  2  H.  L.  C,  131.  (•)  2  Rosa.  <fc  My.,  261. 
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held  to  be  a  satisfaction,  either  in  whole  or  in  part,  of  the 
obligation  to  pay  the  portion  which  had  been  incurred  by 
the  fatliar  before  the  date  of  the  will. 

That  matter  being  decided,  there  came  another  point, 
which  was  this,  that  the  old  rnle,  being  a  presumption  of 
law,  like  all  presumptions  of  law,  could  be  rebutted.  Of 
course  it  could  be  rebutted,  and  got  rid  of  by  extrinsic  evi- 
dence, but  it  could  also  be  rebutted  and  got  rid  of  by  in- 
trinsic evidence — that  is,  where  the  two  provisions  were  so 
inconsistent  in  their  nature  as  to  lead  the  court  to  the  con- 
clusion that  the  gifts  were  intended  to  be  cumulative. 

*Now,  one  can  easily  see  cases  in  which  that  pre-  [369 
sumption  would  be  rebutted  by  such  considerations  as  these. 
Suppose  the  father,  on  the  marriage  of  his  daughter,  gave 
£5,000  to  the  husband,  of  which  the  husband  did  not  make 
a  settlement — when  I  say  '^gave"  I  mean  made  a  covenant 
or  gave  a  bond  to  pay  that  sum  to  him — of  course  that 
would  be  equally  a  portion  to  the  daughter  whether  the 
covenant  to  pay  it  was  to  the  daughter  and  the  daughter 
handed  it  to  the  husband,  or  the  covenant  was  to  pay  it  to 
the  husband.  If  the  father  afterwards  made  his  will,  giving 
a  sum  to  the  daughter  for  life,  with  remainder  to  the  hus- 
band for  life,  and  with  remainder  to  the  children  of  the 
marriage,  it  would  be  difficult  to  say  that  that  was  not  a  provi- 
sion, because,  in  the  first  place,  tnere  was  no  provision  for 
the  daughter  at  all.  The  second  provision  is  a  provision 
for  the  daughter.  In  that  case,  I  think,  the  reasonable  pre- 
sumption would  be  that  the  father  did  intend  his  second 
provision  to  be  an  independent  provision  for  his  daughter. 
That  is  the  point  whicn  the  law  regards.  The  subsequent 
limitation  would  be  looked  upon  as  a  mere  limitation  of  her 
portion  in  a  sense  for  her  benefit,  being  the  best  mode,  as 
the  father  thinks,  of  disposing  of  her  property.  I  can  im- 
agine a  case  of  that  kind  to  be  clear ;  but  when  you  come 
to  intermediate  cases,  it  is  rather  the  impression  produced 
on  the  mind  of  the  judge  than  any  rule  of  law  wnich  gov- 
erns the  case. 

I  think  the  rule  has  been  correctly  stated  in  the  case  of 
Weall  V.  Mice  (*),  which  on  this  point  appears  to  me  to  be 
approved  of  by  the  House  of  Lords,  in  the  more  recent  case 
of  Lord  Chichester  v.  Coventry {^)y  "that  where  the  two 
provisions  are  of  a  different  nature,  the  two  instruments 
afford  intrinsic  evidence  in  favor  of  a  double  provision.  But 
in  either  case  extrinsic  evidence  is  admissible  of  the  real  inten- 
tion of  the  testator.     It  is  not  possible  to  define  what  are  to 

(')  2  Ru88.  <fc  My.,  251,  268.  (*)  Law  Rep.,  2  H.  L.,  71. 
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be  considered  as  slight  differences  between  two  provisions. 
Slight  differences  are  such  as,  in  the  opinion  of  the  judge, 
leave  the  two  provisions  substantially  of  the  same  nature, 
and  every  judge  must  decide  that  question  for  himself." 

There  is  only  one  observation  I  have  to  make  on  the  gen- 
370]  eral  *law.  It  has  been  held  several  times,  and  nota- 
bly in  the  last  case  of  Lord  Chichester  v.  Coventry  (*),  that 
a  presumption  against  double  portions  is  more  easily  dis- 
placed where  the  obligation,  or  covenant,  or  settlement  pre- 
cedes the  will,  than  where  it  follows.  That  being  so,  I  have 
to  consider  what  I  believe  is  a  new  case  as  regards  the  lim- 
itations by  the  present  settlement  are  very  remarkable. 
There  is  a  power  given  to  the  wife,  with  the  consent  of 
the  trustees,  to  revoke  the  settlement  altogether,  and 
then,  subject  to  that  power,  which  may  or  may  not  be  ex- 
ercised, there  are  the  usual  trusts  for  the  wife  for  her  life, 
for  her  sole  and  separate  use,  and  after  her  death  the  prop- 
erty is  to  be  in  trust  for  the  husband  for  life,  and  then  for 
such  of  the  children  of  the  marriage  as  shall  attain  twenty- 
one,  or  being  daughters  shall  attain  that  a^e  or  marry ; 
then,  in  default  of  children  of  the  marriage,  it  is  to  be  in 
trust  for  the  husband. 

Then  we  come  to  the  will.  The  will  gives,  not  the  same 
sum,  but  a  different  sum,  £3,000,  out  of  the  residuary 
estate,  upon  trust  to  stand  possessed  thereof,  "and  to  pay 
the  yearly  income  to  my  daughter,"  that  is,  the  lady  in 
question,  Rebecca  Marie  White,  "fo  her  sole  and  separate 
use,  without  power  of  alienation,  and  after  her  death,  to 
such  children  as  shall  attain  twenty-one,  and  if  but  one, 
then  such  only  child."  There  is  a  little  difference  in  the 
trust.  If  there  are  no  children,  it  falls  into  the  residuary 
estate,  and  goes  to  his  own  sons.  It  is  obvious  that  there 
are  important  distinctions  as  regards  the  two  forms  of  settle- 
ment, and  the  question  I  have  to  consider  is  whether  they 
are  of  sufficient  importance  to  rebut  the  presumption  that 
the  testator  did  not  intend  the  daughter  to  take  both. 

A  further  argument  is  that  it  is  very  difficult  to  settle  the 
rights  of  the  parties  if  you  hold  to  the  presumption.  That 
is  giving  the  go-by  to  the  question,  but  the  moment  you 
find  by  law  or  by  the  circumstances  of  the  case  that  it  is 
intended  that  it  shall  be  taken  in  satisfaction,  the  doctrine 
of  election  comes  and  solves  all  difficulties.  Therefore,  if 
there  had  been  unrestricted  power  to  the  married  woman, 
if  she  had  elected  to  take  under  the  will,  she  could  not  have 

O  Lftw  Rep.,  2  H.  L.,  71. 
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exercised  the  power.  The  question  is,  does  *the  rule  [371 
apply  when  you  have  these  two  settlements  together;  is 
there  any  reason  for  applying  it,  or  is  there  not  a  reason  for 
not  applying  the  rule  ? 

We  have  the  case  of  Mayd  v.  Field  (*),  in  which  these 
questions  were  considered.  In  the  case  of  Lord  Chichester 
V.  Coventry  (")  it  was  held  that  where  there  was  no  provision 
for  the  children  by  the  will,  where  the  provision  was  for  the 
lady  for  life  with  remainder  as  she  should  appoint,  whilst 
by  the  inarriafi;e  settlement  there  was  a  provision  for  the 
husband  and  children,  there  was  such  a  material  difference 
that  the  court  would  not  hold  that  the  one  was  intended  to 
be  the  same  as  the  other. 

Now,  although  I  strongly  suspect  that  what  I  am  about 
to  say  will  not  carry  out  the  intention  of  the  testator,  I  feel 
myself  bound  by  the  law  to  say  that  the  substance  of  the 
provisions  is  not  to  be  set  aside  for  slight  differences  in  the 
nature  of  the  provisions,  and  I  also  feel  bound  to  say  that 
when  I  look  at  these  two  settlements  I  cannot  see  that  sub- 
stantial difference  which  is  necessary  in  my  opinion.  In  the 
first  place,  the  provision  for  the  wife  and  children,  or  for 
the  husband  and  children,  will  not  stand  in  the  way.  In 
that  form  of  settlement,  the  mere  fact  that  the  husband  is 
left  out  in  the  second  settlement  raises  no  difference  in  my 
mind,  because  the  settlement  on  the  children  is  more  bene- 
ficial as  far  as  they  are  concerned. 

But  then  it  is  said  there  is  power  to  the  wife,  with  the 
consent  of  the  trustees,  to  dispose  of  the  property  absolutely, 
I  am  not  impressed  with  that,  because  if  it  was  a  power  to 
the  wife  alone,  it  is  only  for  life.  He  has  given  her  a  larger 
provision  in  what  he  thinks  a  more  beneficial  way,  by  set- 
tling that  with  a  restraint  on  anticipation,  and  by  giving 
it  afterwards  to  her  children.  I  cannot  see  the  inconsistency. 
He  may  have  thought,  and  reasonably  thought,  that  the 
larger  sum  of  £3,000  was  a  larger  provision  with  the  remain- 
der to  her  children,  that  is,  a  larger  provision  for  her ;  for 
that  is  what  the  law  says ;  he  may  have  thought  that  the 
£3,000  provided  for  the  daughter  and  settled  uj)on  her  chil- 
dren was  a  better  and  more  satisfactory  provision  than  the 
power  of  disposing  of  £1,000  and  remainder  to  her  children. 
They  appear  to  me  to  be  provisions  substantially  of  the  same 
nature,  and  I  *cannot  bring  my  mind  to  see  that  there  [372 
is  that  important  and  substantial  difference  which  should 
make  the  two  provisions,  so  to  say,  of  a  different  nature. 

(»)  8  Ch.  D.,  687;  18  Eng.  R.,  700.  (•)  Law  Rep.,  2  H.  L.,  71. 
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They  are  different  forms  of  settlement  for  the  benefit  of 
the  daughter.  But  they  are,  in  my  opinion,  similar  and  not 
dissimilar  forms  of  settlement,  because  the  whole  of  the  law 
assumes  that  you  are  beginning  with  the  proposition  that 
they  are  not  identical  before  you  can  consider  their  simi- 
larity. I  am  of  opinion,  looking  at  the  authorities,  that 
there  is  no  sufficient  distinction  between  the  nature  of  the 
two  settlements,  and  that  the  rule  applies. 

Now,  what  is  the  effect  of  that?  You  cannot  deprive  the 
husband  of  his  right  and  you  cannot  deprive  the  children  of 
their  right  to  get  paid.  What  is  the  rule  of  election  ?  In- 
asmuch as  the  persons  who  are  to  elect  cannot  compel  third 
persons  to  come  in,  and  therefore  cannot  make  complete 
election  by  giviiig  full  effect  to  the  will,  they  can  only  sat- 
isfy it  so  far  as  their  interest  extends.  If,  therefore,  the 
wife  comes  in  under  the  will,  she  can  neither  exercise  her 
power  nor  take  a  life  interest  in  the  £1,000,  but  if  she  will 
come  in  under  the  will  and  codicil  she  can  only  take  the 
£2,800.  It  is  obvious,  as  far  as  the  children  are  concerned, 
that  their  interest  in  the  £1,000,  which  is  postponed  to  two 
life  interests,  is  less  than  their  interests  in  the  £3,(»<),  which 
is  only  postponed  to  one,  and  as  regards  the  £1,0CH)  as  the 
interest  is  so  much  the  greater  under  the  will  than  under  the 
settlement,  they  will  elect  to  come  in  under  the  will. 

The  order  will  be  that,  the  court  being  of  opinion  that  the 
legacy  given  by  the  testator  is  in  satisfaction  of  the  covenant 
in  the  settlement,  the  parties  must  elect  under  which  instru- 
ment they  will  take. 

The  trustees  of  th&  settlement  appealed.  The  appeal  came 
on  to  be  heard  on  the  1st  of  June. 

Davey^  Q.C.,  for  the  appellant,  after  opening  the  case, 
tenderea  in  evidence  an  affidavit  by  Mr.  White  of  declara- 
tions made  by  the  testator  rebutting  the  presumption  that 
he  intended  to  satisfy  the  covenant  in  the  settlement.  He 
referred  to  Trimmer  v.  Bayne  (*) ;  Kirk  v.  Eddowes  (") ; 
Taylor  on  Evidence  (*). 

373]  Bagshawe^  Q.C.:  .  I  object  to  the  admission  of  tlris 
evidence.  The  question  before  the  court  is  the  construction 
of  a  will.  Where  the  question  is  as  to  the  construction  of 
9l  dLiUddi  inter  vivos  yoM  can  admit  evidence  of  the  intention 
of  the  parties,  but  where  the  construction  of  a  will  is  in 
issue  you  cannot  admit  evidence  of  the  testator's  intention, 
although  it  is  admissible  as  to  the  state  of  circumstances  in 

(')  7  Vea.,  698.  («)  8  Hare,  609.  (»)  7th  ed.,  p.  1028. 


VoLIX.]  CHANCERY  DIVISION.  186 

C.A.  In  re  Tussaud's  Estate.      Tassand  v.  Tussaud.  1878 

which  the  will  was  executed :  Gharter  v.  Charter  (') ;  HaXL 
V.  HlUi^. 

Jamks,  L.  J. :  I  am  of  opinion  that  this  evidence  is  clearly 
admissible.  Upon  the  authority  of  decided  cases,  and  ac- 
cording to  the  opinion  expressed  in  all  the  books,  as  well  as 
the  uniform  course  of  practice,  parol  evidence  is  admissible 
to  rebut  a  presumption,  althougn  not  to  raise  a  presumption. 
Mr.  Bagshawe  was  driven  to  admit  that  if  this  instrument 
had  been  a  deed,  and  a  question  bad  arisen  whether  the  pro- 
visions of  the  deed  were  to  operate  as  an  ademption  of  a 
previous  gift  in  a  will,  the  evidence  would  have  been  admis- 
sible. But  it  is  not  reasonable  to  admit  evidence  as  to  the 
effect  of  a  deed  and  to  refuse  to  admit  it  as  to  the  effect  of 
a  will.  When  we  have  to  consider  the  effect  of  a  will  and 
a  deed,  the  rules  as  to  the  admission  of  evidence  must  be 
the  same  whether  the  deed  or  the  will  was  executed  first. 
The  authorities  are  uniform  in  favor  of  the  admission  of  evi- 
dence in  such  a  case  as  the  present. 

Bbett,  L.  J.:  I  am  of  the  same  opinion.  The  question  is 
whether  certain  declarations  of  the  testator  ought  to  be  ad- 
mitted as  evidence.  There  are  two  instruments,  one  a  deed, 
the  other  a  will,  and  it  is  said  by  one  side  that  it  is  con- 
sistent with  the  terms  of  these  two  instruments  that  the 
trustee  should  receive  the  benefit  both  of  the  will  and  the 
deed,  but  that  the  courts  of  equity  raise  a  presumption  that 
the  gift  in  the  will  was  intended  to  be  in  satisfaction  of  the 
covenant  in  the  deed,  and  that  where  that  is  the  case  the 
courts  of  equity  have  always  allowed  evidence  of  declarations 
by  the  testator  to  show  that  this  was  not  his  intention,  and 
to  rebut  the  presumption.  On  the  other  side  it  is  said  that 
the  object  of  *8uch  evidence  is  to  construe  the  will,  [374 
and  that,  although  extrinsic  evidence  is  admissible  in  such 
a  case  to  construe  a  deed,  it  is  not  admissible  to  construe  a 
will.  I  know  of  no  such  distinction.  As  a  general  rule,  no 
evidence  is  admissible  as«to  the  intention  of  a  deed;  you 
may  admit  evidence  as  to  the  surrounding  circumstances  to 
show  the  meaning  of  the  instrument,  but  not  to  show  what 
the  parties  intended  to  say.  Nor  can  evidence  be  admitted 
to  assist  the  court  in  construing  a  will.  But  it  does  seem 
to  me  clear  that  the  courts  of  equity,  when  they  hold  that  a 
presumption  has  arisen,  have  allowed  evidence  to  rebut  that 
presumption  ;  and  looking  at  the  cases  cited,  they  are  con- 
sistent with  what  is  laid  down  in  Taylor  on  Evidence,  that 
where  there  are  two  instruments,  and  where  the  circum- 
stances are  such  that  the  Court  of  Equity  raises  a  presumption 

(»)  Law  Rep.,  7  H.  L.,  S64 ;  12  Eng.  R.,  1.  («)  1  D.  &  War.,  94. 
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that  one  is  in  satisfaction  of  the  other,  there  the  court  will 
receive  evidence  of  declaration  of  the  parties  to  rebut  such 
presumption  ;  but  where  there  is  prima  facie  no  presump- 
tion in  equity,  there  the  court  will  not  allow  evidence  to  be 
given  to  raise  a  presumption  and  to  show  the  intention  of  the 
parties.  The  case  of  Hall  v.  HiU  (')  appears  to  me  consistent 
with  what  is  laid  down  in  Taylor  on  Evidence  on  this  point. 
In  the  present  case  I  think  the  evidence  is  admissible. 

Cotton,  L.J.:  I  am  of  the  same  opinion.  I  will  add 
nothing,  except  to  say,  that  it  is  important  not  to  relax  the 
rule  against  admitting  parol  evidence  to  construe  wills — 
that  is,  evidence  to  show  what  the  will  means.  That  you 
cannot  do,  unless  there  is  a  latent  ambiguity — for  instance, 
as  to  two  legatees  of  the  same  name — or  as  to  the  meaning 
of  terms  of  art.  But  here  there  is  no  such  case.  Here  there 
is  a  daughter  and  her  family  entitled  to  a  portion  under  a 
settlement,  and  then  a  will,  in  which  you  nnd  a  provision 
in  favor  of  the  same  daughter  and  some  of  her  family.  You 
do  not  want  to  construe  that;  but  the  question  arises, 
whether  both  portions  are  to  be  paid.  You  look  at  the  will 
for  some  expression  of  intention  whether  one  or  both  are  to 
be  paid.  If  you  find  no  expression,  then  you  are  driven  to 
a  presumption  of  law,  which  only  arises  in  the  absence  of 
SiS]  an  expressed  intention  to  give  a  *double  portion. 
That  is  entirely  independent  of  the  construction  of  the  will. 
When  you  come  to  a  presumption  to  imply  an  intention  in 
the  will,  then  the  rule  always  is  that  you  may  admit  parol 
evidence  to  rebut  such  presumption.  I  know  no  distinction 
in  this  respect  between  a  deed  and  a  will.  The  whole  fal- 
lacy lies  in  supposing  that  it  is  for  the  purpose  of  determin- 
ing the  construction  of  the  instrument.  You  first  constrae 
the  will,  and  if  in  any  way  a  presumption  arises,  you  admit 
evidence  to  rebut  that  presumptiorj.  This  is  quite  consist- 
ent with  the  judgment  of  Lord  St.  Leonards  in  HaU  v. 
Hilli^).     This  evidence  must  therv^fore  be  admitted. 

June  24.  Davey,  Q.C.,  and  NortUviore  Laxorence^  for 
the  appellants:  We  contend  that  there  is  such  a  dissimi- 
larity between  the  trusts  as  to  rebut  the  presumption  of 
satisfaction.  Under  the  settlement  the  wife  has  a  power 
of  appointment,  by  virtue  of  which  she  might,  with  the 
consent  of  the  trustees,  dispose  of  the  fund  in  any  way, 
and  the  husband  has  a  life  interest.  Under  the  will  there 
is  no  power  of  appointment,  and  the  husband  takes  noth- 
ing. The  cases  were  fully  discussed  in  Lord  CkicTiester  v. 
Coventry  {^\  and  the  result  is  that  slight  diflferences  will  not 

(')  I  D.  <&  War.,  94.  (*)  Law  Bcp.,  2  H.  L.,  71. 
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rebut  satisfaction,  and  that  it  rests  with  the  court  to  say 
whether  the  differences  are  slight.  All  the  Lords  agreed  in 
this,  that  the  presumption  against  double  portions  is  rebut- 
ted much  more  easily  where  the  settlement  precedes  the  will 
than  where  the  will  precedes  the  settlement. 

[James,  L.J:  Can  a  married  woman  who  is  restrained 
from  anticipation  be  put  to  her  election  ?] 

It  is  submitted  not,  Jiobinson  v.  Wheelwright  (^)\  but 
the  Master  of  the  Rolls  held  that  the  court  had  power  to 
lay  hold  of  her  interest  before  it  came  to  her,  and  he  di- 
rected an  election  on  the  same  scheme  as  in  Mayd  v. 
J^ield  (•).  With  the  exception  of  that  case  there  is  hardly 
an  authority  to  be  found  in  favor  of  satisfaction,  unless  every 
person  entitled  under  the  prior  settlement  took  something 
nnder  the  will.  In  Weall  v.  Jiice{*)  the  *same  par-  [376 
ties  took,  and,  as  the  court  considered,  substantially,  the 
same  interests.  In  Lady  Thynne  v.  iEarl  of  Olengall  (*) 
all  persons  who  took  under  the  settlement  took  under  the 
will,  though  a  further  class  of  children  was  let  in.  Bethell 
V.  Ahrahami^)  and  Mayd  v.  F^ield  (■)  depart  from  this,  but 
we  submit  that  the  departure  is  against  principle.  The  Mas- 
ter of  the  Rolls  relied  on  M'CarogJier  v.  Whieldon  (*),  where, 
however,  a  very  whimsical  result  was  produced  by  the  elec- 
tion. There  cannot  be  an  intention  to  put  the  parties  to 
election  in  this  partial  way. 

Bagshawe^  Q.C.,  and  Owen^  for  a  residuary  legatee:  It 
is  for  the  court  to  say  whether  the  differences  are  slight 
or  not.  The  ciuestion  is  discussed  in  Dawson  v.  Dawson  (') ; 
and  the  question  whether  there  is  a  direction  in  the  will  to 
pay  debts  is  material :  Paget  v.  OrenfeU  ("). 

[James,  L.J.:  I  do  not  see  how  that  can  be  material. 
The  executors  must  pay  the  debts  just  the  same  whether 
there  is  a  direction  or  not.] 

It  was  treated  as  material  in  Coventry  v.  Lord  Chiches- 
ter (•).  Bethell  V.  Abraham^  as  far  as  it  goes,  is  in  our 
favor. 

[James,  L.J.:  We  there  came  to  the  conclusion  that  the 
testator  had  in  fact  said  that  he  intended  satisfaction.] 

The  general  rule  is  not  to  be  departed  from  upon  con- 
siderations which  merely  lead  up  to  this,  that  the  second 

(0  6  D.  M.  &  G.,  636.  (")  Law  Rep.,  8  Eq.,  286. 

(•)  8  Ch.  D..  687 ;    18  Eng.  Rep.,  700.  .       O  L*^  Rep.,  4  Eq.,  604. 
(»)  2  Rusa  &  My.,  261.  («)  Law  Rep.,  6  Eq..  7. 

(*)  2  H.  L.  C,  181.  (»)  2  D.  J.  A  S.,  843. 

(»)  8  Ch.  D.,  690  n. 
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provision  is  not  in  all  points  a  perfect  substitntion  for 
the  first. 

Solomon^  and  liberty  for  other  parties. 

Northirhore  Lawreacey  in  reply. 


July  23.  Cotton,  L.J.,  now  delivered  the  judgment  of 
the  Court  (James,  Brett,  and  Cotton,  L.  JJ.) : 

This  is  an  appeal  from  a  judgment  of  the  Master  of  the 
377]  Rolls,  *  whereby  he  in  effect  decided  tbat  a  sum  of 
£2,800  which  Mr.  Tussaud,  the  testator  in  the  cause,  settled 
by  his  will  for  the  benefit  of  Mrs.  White  and  her  children, 
was  intended  to  be  in  satisfaction  of  his  liability  under  a 
covenant  contained  in  a  settlement  made  previously  to  the 
marriage  of  Mrs.  White,  and  that  such  of  the  persons  inter- 
ested under  the  settlement  as  were  also  interested  under 
the  will  must  elect  under  which  instrument  they  would  take. 

The  facts  are  these :  Mrs.  White  was  a  daughter  of  the 
testator.  In  February,  1867,  a  settlement  was  executed 
previously  to  and  in  contemplation  of  her  marriage.  By 
that  settlement  Mr.  Tussaud,  the  testator,  covenanted  with 
the  trustees  that  his  executors  should,  within  six  months 
from  his  death  if  he  should  survive  his  wife,  or,  if  he  should 
predecease  her,  then  within  six  months  from  the  death  of 
Lis  wife,  transfer  to  the  trustees  £2,000  consols.  It  wasde* 
clared  that  these  consols,  when  transferred,  should  be  held 
upon  trust  for  such  persons  as  Mrs.  White,  with  the  previ- 
ous consent  of  the  trustees,  should  from  time  to  time,  not- 
withstanding coverture,  by  any  writing  or  by  her  last  will, 
direct  and  appoint,  and  in  default  of  such  appointment  upou 
trust  for  Mrs.  White  for  her  life  for  her  separate  use,  after 
her  death  for  her  husband  for  his  life,  and  after  the  death 
of  the  survivor  for  the  children  of  the  then  intended  mar- 
riage who  should  attain  twenty-one,  or  in  the  case  of  daugh- 
ters marry  under  that  age;  and  in  default  of  children,  in 
trust  for  Mr.  White,  his  executors,  administrators,  and 
assigns.  In  the  year  1871  the  testator  paid  £1,000  to  the 
trustees  of  the  settlement  in  part  performance  of  his  cove- 
nant to  the  extent  of  £1,000  consols.  In  1873  the  testator  in 
the  cause  died,  having  made  his  will,  which  was  dated  on 
the  30th  of  July  in  that  year,  and  by  his  will  and  a  codicil 
thereto  he  directed  that  £2,800,  part  of  his  estate,  should  be 
held  by  trustees  upon  trust  for  Mrs.  White  for  life  for  her 
separate  use  without  power  of  anticipation,  and  after  her 
death  for  her  children  by  any  marriage  who  should  attain 
twenty  one.     If   there  were  no   children  who   attained  a 
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Tested  interest,  the  fund  fell  into  the  residue  and  went  to  the 
testator's  own  sons.  At  the  time  of  the  testator's  death  his 
liability  under  the  covenant  was  reduced  to  £1,000  consols. 

*The  Master  of  the  Rolls  decided  that  the  legatees  [378 
claiming  under  the  will  were  bound  to  elect  between  the 
provision  made  for  them  by  the  will  and  that  made  by  the 
settlement,  on  the  ground  that  there  was  not  sufficient  to 
prevent  the  presumption  that  a  father  does  not  intend  to 
make  a  double  provision  for  a  child  from  applying  to  the 
case.  It  is  well  established  that  there  is  such  a  presump- 
tion which  as  stated  bjr  Lord  Cranworth  in  Lord  ChicJies- 
ter  V.  Coventry  {^\  *'is  in  these  cases  founded  on  the 
assumption  that  in  making  the  second  instrument  the 
maker  of  it  supposes  himself  to  be  substantially  satisfy- 
ing the  obligations  of  the  first."  But  this  presnmption 
must  yield  to  any  sufficient  indication  of  intention  on  the 
part  of  the  maker  of  the  instrument,  if  expressed  on  the 
lace  of  that  document,  or  if  there  is  no  expression  of  in- 
tention on  the  face  of  the  instrument,  it  may,  like  any  other 
S resumption  of  law,  be  rebutted  by  extrinsic  or  parol  evi- 
ence  to  show  what  was  the  intention  of  the  testator  when 
he  made  his  will.  In  the  present  case,  Mr.  Davev  ten- 
pered  parol  evidence  to  rebut  the  presumption,  and  this, 
after  argument,  we  held  to  be  admissible.  But  after  having 
he^rd  the  evidence,  we  are  of  opinion  that  it  does  not 
aid  the  case  of  the  testator's  daughter,  Mrs.  White,  and  her 
children. 

The  question  therefore  must  be,  is  there  sufficient  on  the 
face  of  the  will  to  show  that  the  testator  did  not  intend  the 
provision  thereby  made  to  be  in  lieu  of  that  made  by 
the  settlement,  or,  in  other  words,  to  satisfy  his  obligation 
under  that  instrument?  In  arriving  at  a  conclusion  on  this 
question,  we  must,  of  course,  look  at  the  settlement,  for  the 
purpose  of  seeing  what  the  obligations  of  the  testator  under 
that  instrument  and  the  provision  thereby  made  for  his 
daughter's  family  were.  What  we  have  to  consider  is  well 
expressed  by  Lord  Colonsay  in  the  case  of  Lord  Chichester 
V.  Coventry {^\  in  these  words:  "But  I  can  conceive  no 
consideration  more  important  upon  a  question  of  double 
portions  than  the  consideration  of  whether  the  parties  to  be 
benefited  by  the  one  are  the  same  as  the  parties  to  be  bene- 
fited by  the  other,  or  whether  the  nature  of  the  benefit  con- 
ferred in  the  one  case  is  the  same  as  the  nature  of  the  benefit 
conferred  in  the  other."  It  must  be  remembered  that  slight 
differences  between  the  two  provisions  *will  not  be     [379 

(»)  Law  Rep.,  2  H.  L.,  89.  (»)  Law  Rep.,  2  H.  L..  98. 
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sufficient  to  prevent  the  presomption  from  arising.  Slight 
diflferences,  however,  in  the  words  of  Sir  John  L^ach,  in 
Weall  V.  Iiice{'\  are  such  "as,  in  the  opinion  of  the  judge, 
leave  the  two  provisions  substantially  of  the  same  nature;" 
and  he  adds,  "everv  judge  must  decide  that  question  for 
himself."  What,  then,  are  the  differences  in  the  present 
case  between  the  two  provisions?  In  the  first  place,  under 
the  settlement  Mrs.  White,  with  the  consent  of  the  trustees, 
had  an  absolute  power  to  deal  in  any  way  she  thought  fit 
with  the  fund  which  the  testator  had  thereby  convenanted 
to  settle.  The  will  did  not  give  Mrs.  White  any  such  power. 
Under  the  settlement  Mr.  White  took,  subject  to  tne  life 
estate  of  his  wife,  a  life  interest  in  the  fund ;  and  if  no  chil- 
dren attained  a  vested  interest,  he,  unless  his  wife  dealt  with 
the  fund  under  the  power,  became  absolutely  entitled  thereto, 
while  under  the  will  no  interest  was  given  to  him  in  the  leg- 
acy thereby  settled ;  and  if  there  was  no  child  of  Mrs.  White 
who  attained  a  vested  interest,  the  settled  fund  went  to  the 
testator's  sons.  These  differences,  in  our  opinion,  cannot  be 
considered  as  slight.  They  are  substantial  differences  be- 
tween the  two  provisions.  However,  if  the  legacy  given  by 
the  will  was  intended  to  be  a  satisfaction  of  the  testator's 
obligation  under  the  settlement,  it  could  only  be  so  by  put- 
ting the  parties  claiming  under  the  will  to  their  election ; 
and  the  fact  that  one  of  the  persons  who  took  a  substantial 
interest  under  the  settlement  takes  no  interest  under  the 
will  is  a  strong  reason  for  coming  to  the  conclusion  that  the 
testator  did  not  intend  the  gift  by  will  to  be  in  lieu  of,  or  in 
satisfaction  of,  his  liability  under  the  former  instrument. 
In  our  opinion  it  is  erroneous  to  treat  the  difference  between 
the  persons  interested  under  the  two  interests  merely  as 
creating  a  difficulty  in  carrying  into  effect  the  testator's  in- 
tention. If  the  intention  is  expressed,  it  must  be  carried 
into  effect  so  far  as  practicable,  and  difficulties  in  completely 
effecting  the  intention  cannot  alter  the  construction.  But 
where  the  court  has  to  determine  whether  a  presumption 
arises — that  is,  whether  a  particular  intention  ought  to  be 
assumed — the  circumstance  that  the  limitations  of  the  will, 
as  to  which  there  is  no  doubt,  are  not  consistent  with  effect 
being  given  to  that  intention  which  the  court  is  asked  to 
380]  presume,  is  a  strong  argument  ^against  assuming; 
that  the  testator  had  any  such  intention.  We  are  of  opin- 
ion that  there  are  such  substantial  differences  between  the 
provision  made  by  the  will  and  that  made  by  the  settle- 
ment, both  of  which  we  consider  as  portions  provided  for 

(0  2  Rusa.  A  My.,  268. 
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• 

the  testator's  daughter,  Mrs.  White,  as  prevent  the  presump- 
tion against  double  portions  applying  to  the  present  case — 
that  is,  as  satisfy  us  judicially  tnat  the  testator  did  not,  in 
making  his  will,  suppose  himself  to  be  substantially  satisfy- 
ing the  obligations  of  the  settlement. 

It  is  unnecessary  for  us  to  go  through  the  numerous  cases 
wliich  were  referred  to  in  argument.  But  it  must  be  re- 
membered that  the  case  is  one,  not  of  ademption,  but  of 
satisfaction,  and  the  two  classes  of  cases  are  pointedly  dis- 
tinguished in  the  case  of  Lord  Chichester  v.  Coventry  (^). 
In  a  case  of  ademption,  where  the  will  is  first,  that  is  a  re- 
vocable instrument,  and  the  testator  has  an  absolute  power 
of  revoking  or  altering  any  gift  thereby  made.  But  where 
the  obligation  is  earlier  in  date  than  trie  will,  the  testator, 
when  he  makes  his  will,  is  under  a  liability  which  he  can- 
not revoke  or  avoid.  He  can  only  put  an  end  to  it  by  pay- 
ment, or  by  making  a  gift  with  the  condition,  expressed  or 
imnlied,  that  the  legatees  shall  take  the  gift  made  by  the 
will  in  satisfaction  of  their  claim  under  the  previous  obliga- 
tion. It  is  therefore  easier  to  assume  an  intention  to  adeem 
than  an  intention  to  give  a  legacy  in  lieu  or  in  satisfaction 
of  an  existing  obligation.  We  mention  this  to  show  that 
many  decisions  where,  in  cases  of  ademption,  differences 
between  the  two  provisions  have  been  held  insufficient  to 
prevent  the  presumption  against  double  portions  from  ap- 
plying, cannot  be  considered  as  authorities  in  the  present 
case.  There  are  very  few  cases  in  which  a  gift  by  will  has 
been  held  a  satisfaction  of  a  previous  liability,  in  which  the 
persons  interested  under  the  will  have  not  included  all  in- 
terested under  the  previous  settlement.  UPCarogher  v. 
Whieldon  (")  was,  however,  such  a  case.  But  the  decision 
in  that  case  cannot  be  considered  as  proceeding  on  any  prin- 
ciple inconsistent  with  our  present  decision.  There,  by  the 
settlement,  the  testator  had  covenanted  to  leave  one-fifth  of 
his  residuary  estate  to  trustees  for  his  son  for  life,  then  for 
his  intended  wife  for  life,  and  afterwards  for  their  children  ; 
and  all  that  the  Master  of  the  Rolls  in  that  case  decided  was 
that  an  absolute  *bequest  to  the  son  of  one-fifth  of  [381 
the  testator's  estate  was  a  satisfaction  of  the  life  interest 
which  the  son  took  under  the  father's  covenant  in  one-fifth 
of  his  estate. 

In  our  opinion  the  decision  of  the  Master  of  the  Rolls 
must  be  reversed,  and  a  declaration  made  that  the  provision 
made  by  the  will  and  codicil  for  Mrs.  White  and  her  chil- 

(>)  Law  Rep.,  2  H.  L.,  71.  (*)  Law  Rep.,  8  Eq.,  286. 
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dren  is  Dot  to  be  considered  as  a  satisfaction  of  the  testator's 
liability  under  the  covenant  in  the  settlement. 

Solicitors:   H,  S.  Smith;  J.  E.  Turner;  J.  O.  Joyce; 
W.  A.  Crump  &  Son. 

See  16  Eng.  Rep.,  821  note.  Where  a  will  provided  a  beqaest  to 

Where  a    will    provided    that   two  the  eldest  son  of  a  certain  sum,  *' being 

daughters,    among    several    children,  theinheritanceof  his  mother  deceased," 

should  receive  the  proceeds  of  certain  and,  in  subsequent   clauses,  provided 

life  insurance,  and  that  if  this  did  not  that  in  the  event  of  remarriage  of  the 

make  their  shares  equal  to  those  of  the  wife,  she  should  have  half  the  estate, 

other  children,  the  deficiency  should  the  remainder  to  be  divided  among  the 

be  made  up  from  the  balance  of  the  children  equally,  share  and  share  alike, 

estate ;  held,  that  they  were  not  enti-  held,  that  the  first  bequest  to  the  son 

tied  to  the  life  insurance,  and,  in  addi-  was  absolute  and  not  affected  by  the 

tion,  to  as  much  as  each  of  the  other  other    conditions    of    the  will :    Van 

children  :  Eyne  9.  Eyne,  48  Iowa,  21.  Rheenen  «.  Veenstra,  47  Iowa,  685. 


[9  Chancery  Division,  881.] 
C.A.,  July  26,  1878. 

Ex  parte  Fletcher.      In  re  Hart. 

Court  of  BankrMptof — JuHsdietioti — Duty  of  Trustee — Order  for  Delivery  of  PoewH' 
eum  of  Land—Foredoture^BankrHptcj/  Act,  1869  (82  <l&  88  Viet.  e.'ll),  m.  20, 
65,  72. 

When  a  stranger  to  a  bankruptcy  is  willing  to  submit  to  the  Court  of  Bankruptcy 
the  determination  of  his  rights  in  relation  to  property  of  the  bankrupt,  it  is  improper 
for  the  trustee  in  the  bankruptcy  to  raise  objections  to  the  exercise  of  iurisdiction 
by  that  court.     Such  a  person  ought  to  be  encouraged  to  submit  to  the  jurisdiction. 

Qrueref  whether  the  Court  of  Bankruptcy  has  jurisdiction  to  make  an  order  for 
foreclosure. 

Order  made  that  the  trustee  in  a  bankruptcy  should  deliver  possession  of  a  house, 
of  which  the  bankrupt  had  been  weekly  tenant,  to  the  lessee  of  the  house,  who,  as 
between  himself  and  the  bankrupt,  was  mortgagee  of  the  lease  from  the  bankrupt. 

Bx  parte  DicHn{^)  distinguished. 

Observations  on  White  v.  Sinunont  ('). 

0)  8  Ch.  !>.,  877.  (»)  Law  Rep.,  6  Ch.,  656. 


[9  Chancery  Division,  885.] 
C.A.,  Aug.  6,  1878. 

385]    *Latimer  v.  Aylesbury  and  Buckingham  Rail- 
way Company. 

[1878    L.     167.] 

Vendot^t  Lien  againU  Railway  Company — Motion  for  Injunction  and  Recover  before 

Judgment. 

Where  the  unpaid  vendor  of  land  taken  by  a  railway  company  has  commenced  an 
action  against  the  company  to  enforce  his  lien,  the  court  will  not  grant  an  injunction 
or  a  receiver  against  the  company  before  judgment  has  been  obtained  in  the  action, 
even  though  the  company  admit  their  liability. 
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This  was  an  action  by  the  Rev.  E.  W,  F.  Latimer  against 
the  Aylesbury  and  Buckingham  Railway  Company  for  spe- 
cific performance  *of  an  agreement  for  the  purchase  by  [3o6 
the  aefendants  of  a  piece  of  land,  part  of  the  glebe  of  the 
parish,  for  the  purposes  of  their  i-ailway  for  £221.  The  de- 
fendants entered  on  the  land  and  constructed  and  opened 
their  railway,  but  did  not  pay  the  principal  or  interest  on 
the  purchase  money.  The  plaintiff  prayed  for  specific  per- 
formance and  for  an  injunction  and  receiver. 

The  writ  was  issued  on  the  16th  of  June,  1878,  and  on  the 
17th  of  July,  before  the  defendants  had  put  in  their  defence, 
the  plaintiff  moved,  before  Vice-Chancellor  Malins,  for  a 
receiver  of  the  rents  and  profits  of  the  piece  of  land,  and  for 
an  injunction  to  restrain  the  defendants  from  running  trains 
over  it.  In  an  affidavit  filed  in  opposition  to  the  motion,  the 
secretary  of  the  company  did  not  deny  their  liability,  but 
stated  tnat  he  had  been  already  appointed  by  the  Master  of 
the  Rolls  receiver  in  three  other  suits  against  the  same  com- 
pany ;  and  that  he  was  bound  to  pay  into  court  in  those 
suits  all  the  surplus  of  the  receipts  of  the  company  over 
their  necessary  expenditure. 

Vice-Chancellor  Malins  refused  to  make  any  order  on  the 
motion,  except  that  the  costs  should  be  costs  in  the  cause, 
and  that  the  action  should  be  transferred  to  the  court  of  the 
Master  of  the  Rolls. 

Prom  this  order  the  plaintiff  appealed. 

Tatpnsend,  for  the  appellant:  The  court  has  on  several 
occasions  granted  an  injunction  and  receiver  to  an  unpaid 
vendor  against  a  railway  company  after  a  decree  establish- 
ing his  lien.  There  is  no  distinction  in  this  respect  between 
a  railway  company  and  an  ordinary  purchaser.  It  is  true 
that  in  some  cases  the  court  has  refused  an  injunction  on 
interlocutory  motion  before  decree ;  but  there  is  no  reason 
or  principle  for  this  distinction  when  the  company,  as  in  the 
present  case,  do  not  dispute  their  liability,  and  the  refusal 
of  the  motion  would  only  increase  the  expense  of  both  par- 
ties :  Pell  V.  Northampton  and  Banbury  Junction  Railway 
Company  (^)\  Wing  v.  Tottenham  and  Hamp stead  Junc- 
tion Rauway  Company  (*) ;  Cosens  v.  Bognor  Railway  Com- 
pany{*).  At  all  events,  the  plaintiff  is  ^entitled  to  a  [387 
receiver:  Williams  v.  Aylesbury  and  Buckingham  Mail- 
way  Company  (*). 

Parwetl^  for  the  defendant  company,  was  not  called  on. 

(')  Law  Rep..  2  Ch.,  100.  (»)  Law  Rep.,  1  Ch.,  694. 

(«)  Law  Jlep.,  S  Ch.,  740.  (*)  28  L.  T.  (N.S.),  574. 

26  Eng.  Rep.  25 
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James,  L.J.:  The  decision  in  Pell'v.  Northampton  and 
Banbury  Bailway  Company  {^\  where  an  injunction  before 
decree  was  refused,  is  binding  upon  us,  and  it  appears  to  me 
to  be  a  correct  decision.  No  doubt  the  company  has  taken 
the  plaintiff's  land  and  has  not  paid  for  it,  but  that  does  not 
enable  us  to  make  this  order.  If  the  plaintiff  is  entitled  to 
iudgment  in  the  action  he  will  get  judgment  at  the  hearing  ; 
but  this  application  for  an  injunction  and  receiver  is  wrong. 
An  interlocutory  application  to  restrain  a  railway  company 
from  running  tneir  trains  is  monstrous. 

Then,  as  to  the  appointment  of  a  receiver,  a  receiver  could 
only  be  for  the  particular  portion  of  the  line  purchased  from 
the  plaintiff.  What  could  the  receiver  do  with  that?  He 
could  not  manage  the  line,  he  could  not  receive  the  tolls. 
All  that  he  could  receive  would  be  the  proportion  of  the  net 
profits  of  that  small  portion  of  the  line  after  paying  all  the 
working  expenses  and  other  outgoings.  Such  an  order  can- 
not be  made  before  judgment. 

Brett  and  Cotton,  L.J  J.,  concurred. 

Solicitors:  Evans^  Foster  &  Rutier ;  Burchells. 

(»)  Law  Rep.,  2  Ch.,  100. 

—  --  ■■!'  ■!■  1---  I,  - 

Where  land  has  been  taken  under  To  secure  the  landowner  in  his  con- 
the  exercise  of  the  right  of  eminent  do-  stitutional  right,  and  at  the  same  time 
main,  and  a  question  is  pending  in  a  to  spare  the  company  unnecessary  de- 
court  of  law  as  to  the  amount  of  com-  lay,  the  court  will,  on  the  latter  paying 
pensation  to  which  the  landowner  is  the  landowner  so  much  of  the  corn- 
entitled,  he  will  be  protected  in  his  pensation  as  is  undisputed,  and  the 
constitutional  right  to  possession  of  his  costs  of  the  suit  in  this  court,  and  paying 
property,  until  his  compensation  be  into  court  an  amount  sufficient  to  cover 
ascertained  and  paid  or  tendered  to  the  disputed  claim,  to  the  end  that 
him  ;  and  the  company,  in  whose  favor  the  landowner  may  have  the  same  if 
the  condemnation  is  made,  will  not  be  adjudged  by  the  court  of  law  to  be  en- 
permitted  to  take  possession  of  the  titled  thereto,  permit  the  company  to 
land  on  tendering  so  much  of  the  com-  take  possession  of  the  land  :  Wettler 
pensation  as  is  not  in  dispute,  but  will  v.  Easton  &  Amboy  R.  R.  Co.,  25  N.  J. 
be  restrained  from  so  doing.  Eq.,  214. 
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[9  Chancery  Division,  388.] 
C.A.,  Aug.  18, 1878. 

*Croxton  v.  May.  [388 

[1868     C.     43.] 

Woman  past  CkUd-bearing^ — Paymeni  <nU  of  Chart — Married  Woman  aged  Ftfly-fowr 

and  Six  Months, 

The  court  refused  to  treat  a  woman  as  past  child-bearing  whose  age  was  fifty-four 
and  six  months  and  had  never  had  any  children,  but  had  only  been  married  three 
years. 

Bye  decree  made  on  the  hearing  ot  this  cause  on  the  30th 
of  May  1870  (*\  it  was  declared  that  a  certain  legacy  of 
£1,000  bequeathed  to  Mary  Susanna  Croxton,  the  wife  of 
George  Croxton,  should  be  held,  subject  to  certain  payments, 
in  trust  for  Mary  Susanna  Croxton  during  her  life  for  her 
separate  use,  and  after  her  death  in  trust  for  all  her  chil- 
dren by  her  present  or  any  future  husband,  and  in  default 
of  children  in  trust  for  George  Croxton  absolutely. 

Mrs.  Croxton  was  married  in  1861.  A  few  months  after 
their  marriage  she  separated  from  her  husband,  but  about 
three  years  before  the  filing  of  the  petition  they  came  to- 
gether again,  and  had  since  been  living  together  as  man  and 
wife. 

Mrs.  Croxton  was  now  of  the  age  of  fifty-four  years  and 
six  months,  and  had  never  bad  any  children. 

Under  these  circumstances  a  petition  was  presented  by 
Mrs.  Croxton  and  her  husband,  praying  that  the  sum  of 
JE621  consols,  which  now  represented  the  legacy  of  £1,000, 
might  be  paid  to  her  on  her  separate  receipt.  Vice-Chan- 
cellor  Bacon  refused  to  make  the  order,  and  the  j)etitioner 
appealed  from  his  decision. 

Cope^  for  the  petitioner:  The  uniform  practice  of  the 
court  has  been  that  in  the  case  of  a  lady  of  this  age  the  law 
will  presume  that  there  is  no  possibility  of  issue.  In  In  re 
Widdow's  Trusts  (*)  one  of  the  ladies  was  fifty-three  years 
and  four  months,  and  the  other  fifty- three  years  and  nine 
months  old.  In  In  re  Millner^s  Bsiate{*)  the  lady  was 
*forfy-nine  years  and  nine  months.  In  Groves  y.  [389 
Oroves  (*)  Vice- Chancellor  Wood  mentioned  fifty  years  as 
the  age  below  which  the  court  would  presume  a  woman 
might  have  children.     In  Forty  v.  Reay^  cited  in  Dart's 

(>)  Law  Rep.,  9  £q.,  404.  (^  Law  Rep.,  14  £q.,  245;  8  Eng.  R., 

(«)  Law  Rep..  11  Eq.,  408.  719. 

(*)  12  W,  R.,  45. 
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Vendors  and  Purchasers  (*),  the  age  of  fifty-three  was  con- 
sidered the  limit. 

James,  L.  J. :  I  think  that  in  the  particular  circnmstances 
of  this  case  the  Yice-Chancellor  was  justified  in  refusing  to 
make  this  order.  In  all  the  cited  cases  the  lady  was  either 
nnmarried  or  had  been  married  for  many  years  without 
having  children.  In  the  present  case  the  lady's  married 
life  has  practically  been  only  about  three  years.  The  ap- 
peal must  be  dismissed. 

Brett  and  Cotton,  L.  JJ.,  concurred. 

Solicitors:  Kingsford &  Qo.^  agents  for  W.  J.  Cowper, 
Newbury. 

(»)  6th  ed.,  846. 

See  18  Eng.  Rep.,  677  note.  stone's  Com.,  125  ;  Coke  on  Littleton, 

In  the  devolution  of  estates,  the  law  28  a,  and  the  case  of  Jee  v.  Audley,  1 

presumes  that  the  possibility  of  bear-  Cox's  Chj.,  824. 

ing  children  exists  even  when  a  wo-  See  also  Heasman  v.  Pearee,  L.  R., 

man  has  passed  the  age  to  which  the  11  Eq.  Rep.,  534;   Matter  of  Sayer's 

ability  to  do  so  usually  continues.    The  Trusts.  L.  R.,  6  Eq.,  819  ;  1  Taylor  on 

law  will  not  presume  the  physical  im-  £v.  (7th  ed.),  §105  ;   Millner's  Estate, 

possibility  of  bearing  children    after  8  Eng.  Rep.,  719;  Haynes  «.  Haynes, 

the  age  of  seventy -five  years  :  List  v.  85  L.  J.  Rep.  Chy.,  308,  and  numerous 

Rodney,  88  Penn.  St.  R.,  483,  492.  cases  cited  in  note. 
This   case   was  based  on   2  Black- 


[9  Chancery  Division,  389.] 
C.A.,  July  26;   Aug.  1,  8,  1878. 

Ex  parte  Brown.      In  re  Reed. 

MU  of  Sale — Registration — Mortgage  by  Joint  Tenants — SuhseqyterU  Alignment  by  ons 
of  them  of  his  Interest  to  the  other — Bankruptcy  of  Assignee — Fixtures — Reputed 
bumership^Order  and  Disposiiiofi— Bills  of  Sale  Act,  1864  (17  <fc  18  VieL  c.  86), 
ss.  1,  1— 'Bankruptcy  Act,  1869  (82  cfe  38  VicL  c,  71),  s.  16. 

On  the  29th  of  April,  1876,  two  partners  in  trade  executed  a  mortgage  of  their 
trade  fixtures  and  loose  chattels.  The  mortgage  was  not  registered  as  a  bill  of  sale. 
On  the  7th  of  June,  1876,  the  partnership  was  dissolved,  and  the  business  was 
thenceforth  carried  on  by  one  of  the  two  partners  alone.  On  the  29th  of  January, 
1877,  the  outgoing  partner  executed  an  a.ssi^nment  of  his  hair  share  in  the  mort- 

faged  property  to  the  continuing  partner,  subject  to  the  mortgage.  On  the  22d  of 
larch,  1878,  the  continuing  partner  filed  a  liquidation  petition.  At  the  date  of  the 
filing  of  the  petition  the  mortgaged  property  was  in  his  sole  possession.  The  retir- 
ing partner  remained  solvent.  The  mortgagee  had  not  demanded  possession  of  the 
loose  chattels,  but  there  was  no  evidence  of  any  actual  consent  on  his  part  to  the 
change  of  possession : 

Held,  that  the  loose  chattels  passed  by  virtue  of  the  reputed  ownership  clause  to 
the  trustee  in  the  liquidation. 

300]     But  ?ield,  that,  as  regarded  the  trade  fixtures,  the  mortgage  was,  by  ^reason 
of  non-registration,  void  as  against  the  trustee  only  to  the  extent  of  the  liquidating 
debtor's  original  moiety. 
Whea  there  is  a  mortgage  of  leasehold  property  and  fixtures  with  a  power  of  sale. 
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the  Bills  of  Sale  Act  applies  not  only  where  the  power  of  sale  anthorizes  the  mort- 
g^ee  to  sell  the  fixtures  separately  from  the  leasehold  projierty,  but  also  whore 
there  is  a  separate  assignment  of  the  fixtures. 
Mc parte  Barclay  Q)  explained. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Haz- 
litt,  acting  as  Chief  Judge  in  Bankruptcy. 

Percival  Reed  and  John  Scott  Cavell  carried  on  in  part- 
nership together  the  business  of  restaurateurs  at  The  Lon- 
don, No.  191  Fleet  Street.  They  were  assignees  of  the 
lease  of  the  house  called  The  London  (with  the  exception  of 
a  part  of  it  known  as  the  wine  office  and  sample  room),  the 
lease  having  been  granted  on  the  20th  of  August,  1864,  to 
Frederick  Sawyer,  for  the  term  of  thirty- three  years  from 
the  24th  of  June,  1864,  and  they  were,  by  virtue  of  an  in- 
denture dated  the  30th  of  October,  1871,  underlessees  of  the 
wine  office  and  sample  room  for  the  residue  of  the  same 
term  of  thirty- three  years,  except  the  last  three  days  thereof. 
They  were  also,  by  virtue  of  an  indenture  of  tne  29th  of 
April,  1876,  lessees  of  the  whole  of  the  premises  for  a  fur- 
ther term  of  ten  years,  to  commence  at  the  expiration  of  the 
term  of  thirty- three  years. 

By  another  indenture,  dated  the  29th  of  April,  1876,  Reed 
and  Cavell,  in  consideration  of  £6,500  advanced  to  them  by 
John  Brown,  assigned  and  demised  to  Brown,  his  executors, 
administrators,  and  assigns,  first,  all  the  premises  comprised 
in  and  demised  by  the  lease  of  the  20tb  of  August,  1864 
(except  the  wine  and  sample  room) ;  secondly,  the  wine 
office  and  sample  room  comprised  in  and  demised  by  the 
underlease  of  the  30th  of  October,  1871 ;  thirdly,  all  the 
good- will  and  interest  of  Reed  and  Cavell  in  the  business  of 
restaarateurs  carried  on  by  them  on  the  premises;  and, 
fourthly,  all  the  steam-engines,  machinery,  and  other  ten- 
ants' fixtures,  fittings,  decorations,  plant,  furniture,  chat- 
tels, and  other  trade  effects :  To  have  and  to  hold  the 
premises  firstly  assigned  to  Brown,  his  executors,  adminis- 
trators, and  assigns,  for  the  residue  of  the  term  of  thirty- 
three  years  (except  the  last  ten  days  thereof)  *and  [391 
for  all  the  term  of  ten  years  (except  the  last  three  days 
thereof) :  And  to  have  and  to  hold  the  premises  secondly 
assigned  to  Brown,  his  executors,  administrators,  and  as- 
signs, for  the  residue  of  the  term  of  thirty-three  years  less 
three  days  granted  by  the  underlease  of  the  30th  oi  October, 
1871  (except  the  last  seven  days  thereof),  and  for  all  the 
term  of  ten  years  (except  the  last  three  days  thereof) :  And 
to  have  and  to  hold  the  premises  thirdly  assigned  unto 

0)  Law  Rep.,  9  Oh.,  576;  10  Eng.  R.,  605. 
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Brown,  his  executors,  administrators,  and  assigns  abso- 
lutely, but  subject  as  to  all  the  premises  assigned  to  a  pro- 
viso for  redemption  on  payment  of  £6,500,  with  interest,  on 
the  29th  of  October,  1876.  Whether  by  accident  or  by  de- 
sign there  was  in  fact  no  habendum  as  to  the  premises 
fourthly  assigned.  The  deed  contained  a  joint  and  several 
covenant  by  Keed  and  Cavell  for  payment  of  the  mortgage 
money  and  interest  thereon,  and  a  power  for  the  mortgagee 
at  any  time  after  the  29th  of  October,  1876,  to  sell  "the  said 

S remises  hereinbefore  expressed  to  be  hereby  assigned  and 
emised  respectively,  or  any  part  or  parts  thereof,  either 
together  or  in  parcels,"  and  it  was  provided  that,  after  any 
sale  or  sales  should  have  been  made  under  the  power.  Reed 
and  Cavell  and  each  of  them,  their  and  each  of  their  execu- 
tors, administrators,  and  assigns,  or  other  the  person  or 
persons  "in  whom  such  of  the  last  days  not  hereinbefore 
assigned  or  demised  in  the  said  several  terms  of  years  shall 
for  the  time  being  be  vested,  shall  stand  possessed  of  and 
interested  in  such  last  days  of  the  said  several  terms  of  years 
as  aforesaid  upon  trust  for  the  purchaser  or  purchasers  at 
such  sale,  and  to  assign  and  dispose  of  the  same  as  such 
purchaser  or  purchasers  shall  direct."  This  deed  was  not 
registered  under  the  Bills  of  Sale  Act. 

On  the  7th  of  June,  1876,  the  partnership  between  Reed 
and  Cavell  was  dissolved,  and  the  business  was  thenceforth 
carried  on  by  Reed  alone.  On  the  29th  of  January,  1877, 
Cavell  assigned  to  Reed  all  his  half  part  or  share  in  the 
premises  comprised  in  the  mortgage,  but  subject  to  the 
mortgage.  On  tlie  22d  of  March,  1878,  Reed  filed  a  liquida- 
tion petition,  and  on  the  15th  of  April  the  creditors  at  their 
first  meeting  resolved  upon  a  liquidation  by  arrangement, 
and  appointed  a  trustee.  At  the  time  when  the  petition  was 
filed  the  fixtures  and  the  chattels  comprised  in  the  mort- 
gage were  in  the  sole  possession  of  Reed.  Brown  had  not 
392]  *demanded  possession  of  the  loose  chattels,  but  there 
was  no  evidence  that  he  knew  of  the  assignment  by  Cavell 
to  Reed.  Cavell  remained  solvent.  The  Kegistrar  made  an 
order  delaring  that  as  against  Brown  the  fixtures  and  other 
chattels  formed  part  of  the  property  of  Reed. 

Brown  appealed. 

Joseph  hromn^  Q.C.,  and  Buckley^  for  the  appellant: 
The  Bills  of  Sale  Act  does  not  apply  at  all ;  the  present  case 
is  not  within  the  words  of  sect.  1  ('),  even  if,  by  virtue  of 
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Lord  BroQ^ham's  Act  (13  &  14  Vict.  c.  21,  s.  4),  the  word 
"person"  is  to  be  taken  to  include  ''persons."  The  act 
applies  only  when  all  the  makers  of  the  bill  of  sale  become 
bankrupt,  the  goods  being  in  the  possession  of  them  all. 
Otherwise,  the  result  would  be,  that  the  goods  of  a  solvent 
man  would  be  taken  awajr  from  him  and  his  mortgagee  to 
pay  another  man's  creditors,  while  he  still  remains  liable 
upon  his  covenant  to  pay  the  mortgage  debt.  Such  an  in- 
justice will  not  be  permitted  unless  it  necessarily  results 
from  the  language  of  the  act.  If  this  is  the  right  construc- 
tion of  the  act  it  would  follow  equally  that  if  Cavell  had 
become  bankrupt  and  Reed  had  remained  solvent,  the  prop- 
erty would  have  gone  to  pay  Cavell' s  creditors,  though  in 
that  case  Cavell  could  not  have  obtained  credit  by  means  of 
the  possession  of  the  property.  Tlie  act  does  not  apply  to 
a  csase  where  the  property  in  the  chattels  has  been  changed, 
and  there  has  also  been  a  notorious  change  in  the  possession 
since  the  execution  of  the  bill  of  sale.  The  object  of  the 
Bills  of  Sale  Act  was  to  benefit  the  joint  creditors  of  joint 
makers  of  a  bill  of  sale,  not  the  separate  creditors  of  one 
of  them. 

*[Jame.s,  L.J.:  Suppose  the  real  owner  of  the  [393 
goods  associates  a  dummy  with  him  as  co-grantor  in  order 
to  evade  the  act  ?] 

In  such  a  case  the  goods  would  not  be  the  goods  of  the 
dummy.  The  rights  of  the  mortgagee  cannot  be  affected  by 
the  assignment  subsequent  to  the  execution  of  the  bill  of 
sale.  Nothing  but  an  equity  of  redemption  passed  from 
Cavell  to  Reed.  The  effect  of  the  act  is  to  set  aside  the  bill 
of  sale  as  if  it  had  never  existed,  i.e.,  to  benefit  the  joint  cred- 
itors of  the  grantors.  At  any  rate,  the  bill  of  sale  is  valid 
as  regards  Cavell' s  original  moiety  of  the  property,  and 
Reed's  trustee  can  only  take  a  moiety. 

Bat  even  if  the  act  applies,  the  deed  did  not  require  regis- 
tration as  regards  the  fixtures.  There  is  no  assignment  of 
the  fixtures  separately  from  the  house,  there  being  no  ha- 
bendum as  to  them,  and  the  power  of  sale  does  not  author- 
ize the  mortgagor  to  sell  the  fixtures  separately  from  the 
house.  The  words  which  authorize  a  sale  "either  together 
or  in  parcels"  are  satisfied  b^  the  existence  of  two  leases  of 

against  all  assignees  of  the  estate  and  the  possession  of  anj  personal  chattels 

effects  of  the  person  whose  goods  or  any  comprised  in  such  bill  of  sale,  which  at 

of  them  are  comprised  in  sach  bill  of  or  after  the  time  of  such  bankruptcy  " 

sale  under  the  laws  relating  to  bank-  ..."  and  after  the  expiration  of  the 

raptc''7  ..."  be  null  and  void  to  all  said  period  of  twenty-one  days,  shall  be 

intents  and  purposes  whatsoever,  so  far  in  the  possession  or  apparent  possession 

as  regards  the  property  In  or  right  to  of  the  person  making  such  bill  of  sale." 
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different  parts  of  the  house,  and  that  this  is  the  true  con- 
struction of  the  power  is  shown  by  the  trusts  declared  of 
the  last  days  of  the  terms.  The  case  is  governed  by  Ex 
parte  Barclay  (*),  and  not  by  Ex  parte  Daglish  (•).  in  Ex 
parte  Barclay  (*)  Lord  Justice  Mellish  said  that  in  the  case 
of  a  mortgage  of  household  property  with  fixtures,  the  test 
whether  the  mortgage  required  registration  was  whether 

J)0wer  was  given  to  the  mortgagee  "to  sever  the  fixtures 
rom  the  premises  and  to  deal  with  them  and  sell  them  sep- 
arately." 

[James,  L.J.:  That  is  the  test  only  where  the  question 
depends  upon  the  language  of  the  power  of  sale ;  not  where 
there  is  a  separate  assignment  of  the  fixtures.] 

There  are  not  two  testatums  in  the  deed  as  there  were  in 
Hawtry  v.  Bvilin  (*). 

And,  as  to  the  loose  chattels,  the  reputed  ownership  clause 
does  not  apply,  for  though  the  mortgagee,  no  doubt,  con- 
sented to  their  remaining  in  the  possession  of  Reed  and  Ca- 
vell,  there  is  nothing  to  show  that  he  consented  to  their 
remaining  in  the  possession  of  Reed  alone,  or  that  he  even 
394]  knew  that  tney  were  in  his  sole  *pos8es8ion :  Ex  parte 
Dorman  (*).  As  between  Reed  and  Cavell  the  former  was  in 
possession  of  the  goods  as  a  trustee  for  himself  and  Cavell ; 
the  assignment  by  Cavell  to  Reed  was  expressly  subject  to 
the  mortgage.  Cavell  had  a  right  to  have  the  goods  applied 
first  in  payment  of  the  mortgage  debt,  just  as  when  one 
partner  goes  out  of  a  firm,  leaving  the  other  partner  in  pos- 
session of  the  partnership  assets,  the  doctrine  of  reputed 
ownership  does  not  affect  the  rights  of  the  joint  creditors. 

[James,  L.  J.:  In  that  case  there  is  no  consent  of  the  true 
owner.] 

De  Oex^  Q.C.,  and  Tate  Lee^  for  the  trustee,  were  called 
upon  only  on  the  first  point :  If  this  case  is  not  within  the 
very  words  of  the  act,  it  is  certainly  within  the  mischief  of 
it.  Why  need  the  goods  be  in  the  possession  of  every  one 
of  the  makers  of  the  bill  of  sale  ?  tne  words  of  the  act  are 
satisfied  if  the  goods  are  in  the  possession  of  one  of  the 
makers  when  he  becomes  bankrupt.  Cavell  allowed  Reed 
to  remain  in  apparent  possession  of  the  property,  and  thus 
to  obtain  credit,  and  Reed  was  the  sole  owner  of  the  goods 
subject  to  the  mortgage.  The  appellant  ought  to  have  per- 
fected his  title  by  registration. 

(*)  Law  Rep.,  9  Oh.,  676 ;   10  Eng.  R.,  («)  Law  Rep.,  8  Q.  B.,  290 ;  6  Eng.  R., 

606.  241. 

(«)  Law  Rep.,  8  Oh.,  1072.  (»)  Law  Rep.,  8  Ch.,  61. 
{*)  Law  Rep.,  9  Ch.,  682. 
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Joseph  Brown^  in  reply :  The  words  of  the  act  are  care- 
fully chosen  ;  '*  person  making  such  bill  of  sale"  is  not  the 
same  thing  as  ''such  bankrupt." 

Aug.  8.  James,  L.J.:  The  facts  of  this  case  are  very- 
few  and  are  not  in  dispute.  The  liquidating  debtor,  Reed, 
and  his  partner,  Cavell,  executed  a  bill  of  sale  of  certain 
chattels  in  favor  of  the  appellant.  Brown.  The  deed  was 
not  registered.  Cavell  afterwards  assigned  his  share  in  the 
goods  to  Reed,  subject  to  Brown's  security.  At  the  time 
when  he  filed  his  petition  Reed  was  in  possession,  or  appa- 
rent possession,  of  the  goods.  The  Registrar  was  of  opinion 
that  under  these  circumstances  Reed's  trustee  was  entitled 
to  all  the  goods.  It  was  contended  with  great  ingenuity  be- 
fore us,  by  *Mr.  Joseph  Brown  and  Mr.  Buckley,  [395 
that  the  ^bills  of  Sale  Act  did  not  apply  to  such  a  case. 
They  said,  You  must  bring  yourself  within  the  very  words 
of  tne  act.  The  act  says  that  an  unregistered  bill  of  sale  is 
to  be  void  as  against  the  trustee  in  bankruptcy  of  the  person 
whose  goods  are  comprised  in  it  as  regards  any  of  the  goods 
which  at  the  time  of  the  bankruptcy  are  in  the  possession 
of  the  person  making  the  bill  of  sale.  Read  the  word  "  per- 
son" as  "person  or  persons,"  still  the  bill  of  sale  was  made 
by  A.  and  B.,  and  the  goods  were  found  in  the  possession  of 
B.  alone.  How  can  it  be  said  that  they  were  in  the  possession 
of  "the  persons  making  the  bill  or  sale t"  If  that  argu- 
ment were  to  prevail,  it  would,  I  think,  make  the  act  illu- 
sory and  misleading.  Of  course  it  would  be  a  very  simple 
thing  for  any  one  who  wished  to  make  a  bill  of  sale  to  join 
a  mere  dummy  with  himself,  for  A.  to  make  a  bill  of  sale  by 

A.  and  B.  Then,  when  the  bankruptcy  happens,  the  goods 
are  found  in  the  possession  of  A.  alone,  and  he  could  say 
"it  is  not  within  the  act."  That  would  be  a  very  strained 
construction  to  put  upon  the  act.  But,  on  the  other  hand, 
it  would  be  monstrously  unjust  if  A.  and  B.  were  jointly  pos- 
sessed of  goods  and  they  together  assigned  those  goods  to  a 
mortgagee,  and  A.  afterwards  became  bankrupt,  B.  remain- 
ing perfectly  solvent,  having  done  nothing  whatever  to  which 
the  act  attaches,  not  being  within  the  act  at  all,  that  then 

B.  and  his  mortgagee  should  lose  the  goods  entirely  because 
A.  had  become  bankrupt.  I  think,  however,  tliat  this  puz- 
zle which  Mr.  Brown  put  to  us  is  not  so  very  difiicult  to 
unravel  if  you  eliminate  from  the  consideration  of  it  every 
adventitious  circumstance.  For  instance,  we  have  nothing 
whatever  to  do  in  the  present  case  with  any  question  of  order 
and  disposition.     We  have  nothing  to  do  with  anything 

26  Eng.  Rep.  26 
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arising  out  of  the  partnership  which  formerly  existed  be- 
tween Reed  and  Cavell,  nor  with  any  title  which  subse- 
quently to  the  execution  of  the  bill  of  sale  was  passed  from 
Cavell  to  Reed.  What  does  the  Bills  of  Sale  Act  really  in- 
tend to  provide  ?  The  object  of  it  is  to  enable  the  creditors 
of  an  insolvent  to  treat  as  void  a  bill  of  sale  secretly  made 
by  him.  The  bill  of  sale  in  the  present  case  was  made  by 
A.  and  B.,  who  were  joint  tenants.  It  was  said  that,  being 
joint  tenants,  each  oi  them  was  possessed  per  mie  et  per 
tout  That  of  course  would  be  equally  true  of  Read  and  of 
Cavell.  If  Reed  was  possessed  per  mie  et  per  tout,  Cavell 
396]  *was  equally  possessed  per  mie  et  per  tout  The  sub- 
stantial effect  of  the  bill  of  sale,  putting  aside  any  techni- 
cality arising  from  joint  tenancy,  was  an  assignment  by  Reed 
of  his  moiety  of  the  goods,  which  alone  he  could  part  with, 
and  an  assignment  by  Cavell  of  his  moiety  of  the  goods, 
which  alone  he  could  part  with.  Then  the  creditors  of  Reed 
say,  "Your  assignment  is  bad  as  against  us."  So  it  is. 
Strike  out  then  his  execution  of  the  deed  altogether  as  if  his 
signature  had  been  a  forgery,  as  if  it  had  been  obtained  from 
him  by  fraud.  Then  the  deed  is  bad  as  against  him  and  his 
creditors.  What  would  be  the  result  ?  His  creditors  would 
take  the  half  which  never  passed  by  the  deed,  and  Cavell, 
or  the  person  who  claimed  under  him,  would  take  the  other 
half.  Keed  was  at  the  time  when  he  filed  his  petition  in 
possession  of  the  half  of  the  goods  which  he  had  purported 
to  assign,  but  which  he  had  not  effectually  assigned,  by  the 
bill  of  sale,  and  the  result,  according. to  my  view  of  the 
case,  is  that  the  deed  is  good  as  to  Cavell' s  original  moiety, 
but  it  is  bad  as  to  the  other  moiety  which  Reed  purported 
to  assign,  but  which  his  creditors  have  under  the  act  a  right 
to  treat  as  not  having  been  assigned  by  him. 

In  my  opinion,  therefore,  the  Registrar's  order  ought  to 
be  varied  by  declaring  that  Reed's  trustee  and  Brown  are 
entitled  in  moieties  to  the  fixtures  in  question. 

Cotton,  L.J.:     I  am  of  the  same  opinion. 

We  have  already  decided  that  the  fixtures  have  been  so 
dealt  with  in  this  case  as  to  be  within  the  Bills  of  Sale  Act, 
provided  that  the  person  claiming  them  is  a  person  against 
whom  the  bill  of  sale  is  said  by  the  act  to  be  void,  and  pro- 
vided that  the  goods  come  within  the  description  of  goods 
*'in  the  possession  of  the  person  making  the  oiU  of  sale." 

I  had  at  first  considerable  doubt  whether  the  bill  of  sale 
must  not  be  treated  as  entirely  void  as  against  the  trustee, 
so  as  to  leave  his  title  entirely  unfettered  by  it.  But,  upon 
full  consideration,  I  think  that  the  act  best  agrees  with  the 
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construction  that  in  the  present  case  the  trustee  can  only 
claim  one  moiety  of  the  goods. 

First  let  us  look  at  the  words  of  the  act,  and  in  dealing 
with  the  question  we  must  construe  the  act  fairly,  not  put- 
ting a  forced  *construction  upon  it,  either  in  favor  of  [397 
the  party  claiming  under  the  bill  of  sale  or  in  favor  of  the 
general  creditors.  What  is  the  fair  construction  of  the  act  i 
There  are  two  things  to  be  looked  at — the  person  as  against 
whom  the  bill  of  sale  is  to  be  void,  and  the  goods  in  respect 
of  which  it  is  to  be  void. 

The  first  point  is  this.  A  bill  of  sale  not  registered,  as 
this  was  not,  '^  shall  sls  against  all  assignees  of  the  estate 
and  effects  of  the  person  whose  goods,  or  any  of  them,  are 
comprised  in  such  bill  of  sale  under  the  laws  relating  to 
bankruptcy  be  null  and  void."  I  think  that  that  refers  to 
the  goods  comprised  in  the  bill  of  sale,  the  goods  which 
belong  to  the  person  who  makes  the  bill  of  sale  and  after- 
wards becomes  bankrupt,  at  the  time  of  the  execution  of 
the  bill  of  sale.  That  in  the  present  case  was  one  moiety 
only  of  the  goods ;  the  trustee  is  the  trustee  of  a  person 
who  at  the  time  of  the  execution  of  the  bill  of  sale  was  en- 
titled to  one  moiety  only  of  the  goods  comprised  therein, 
and  the  trustee  is  the  person  who  is  entitled  to  say  that  as 
against  him  the  bill  of  sale  is  void.  Then  we  come  to  the 
latter  part  of  the  section,  which  says  that  the  bill  of  sale  is 
to  be  void  as  regards  goods,  '*  which  ait  the  time  of  such 
bankruptcy  shall  be  in  the  possession  or  apparent  possession 
of  the  person  making  such  bill  of  sale."  I  think  the  fair 
construction  and  meaning  of  that  is,  goods  in  the  possession 
of  the  person  whose  execution  of  the  bill  of  sale  would,  but 
for  the  act,  stand  in  the  wav  of  the  title  of  the  trustee,  and 
in  the  present  case  the  deotor's  execution  would,  but  for 
the  act,  stand  in  the  way  of  the  title  of  the  trustee  as  regards 
a  moiety  only  of  the  goods.  Putting  a  fair  construction 
upon  the  statute,  and  giving  to  it  its  fair  effect,  in  my  opin- 
ion the  bill  of  sale  is  made  void  as  against  the  trustee  in 
respect  of  that  moiety  only  of  the  goods  to  which  the  debtor 
Reed  was  entitled  at  the  time  when  he  executed  the  bill 
of  sale. 

Brett,  L.J.,  was  present  during  the  argument,  but  was 
not  present  when  the  judgments  were  delivered. 

The  appeal  was  allowed  without  costs. 

Solicitors  for  appellant:  Linklater^  HacJcwood  &  Co, 
Solicitors  for  respondent :  Carr^  Bannister,  Davidson  & 
Morriss. 
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See  21  Eng.  Rep.,  164  note.  trict  Court  U.  S.,  Soutbem  District  of 

Although,  as  to  personal  property,  New  York, 

the  general  rule  may  be  that  the  law  Liens  founded  upon  the  necessities 

of  the  domicil  of  the  contracting  party  of  vessels  in   foreign  ports  are  never 

governs,  because  chattels  have  no  situs  displaced  by  mortgage  titles  recorded 

except  that  of  their  owner,  still,  if  the  in  home  ports  :    Recder  v.  Steamship 

contract    be    in    relation    to   personal  George's  Creek,  8  Hughes,  584. 

property  situated  at  the  time  of  con-  A  mortgage  of  a  vessel  of  the  United 

tracting  in  the  foreign  jurisdiction,  the  States  is  not,   as  against  the  parties, 

lex  loei  should  govern.  and  such  persons  as  nave  actual  notice 

So  where  a  piano  was  purchased  in  thereof,  rendered  invalid  by  the  failure 

the  state  of  Michigan,  under  a  contract  to  record  it :    Moore  «.   Simonds,  100 

which  by  the  courts  of  that  state  has  U.  S.  Rep.,  145. 

been  construed  to  be  a  mere  bailment,  Where  a  party  presents  a  deed  of 

and    the    purchaser    removes  to    this  trust  to  the  recorder,  who  indorses  it 

state,   the  courts  here   will    construe  as  "filed  for  record,"  and  the  party 

such  contract  in  accordance  with  the  immediately,  and  before  any  entry  is 

rule  established  in  Michigan,  and  the  made  in  relation  thereto,  withdraws  it 

party,  or  those  claiming  the  property  for  the  alleged  purpose  of  having  a 

through  him,  will  acquire  no  other  or  government  stamp  placed  on  it,  and  it 

greater  right  or  ownership  in  the  prop-  is  not  returned  for  record  for  more 

erty*  than  could  have    been   acquired  than  a    month   afterwards,    the    first 

under  the  contract  had  he  remained  in  filing  is  not  sufficient  to  give  construc- 

Michigan.  tive  notice  of  the  existence  of  the  deed. 

The  purchaser  having  no  right  under  An  instrument  to  become  construe- 
the  contract  to  mortgage  the  property  tive  notice  must  in  good  faith  be  filed 
while  residing  in  Michigan,  he  cannot,  for  record,  and  left  with  the  proper 
on  removing  to  this  state,  execute  a  officer  for  that  purpose.  His  file  mark 
chattel  mortgage  which  will  be  valid  is  not  in  and  of  itself  constructive  no- 
as  against  the  claims  of  the  bailor  :  tice,  but  evidence  only  that  the  proper 
Waters  v.  Cox,  2  Brad  well  (Ills.),  129.  steps  have  been  taken  to  give  construe- 
Where  the  members  of  a  firm  have  tive  notice,  which  may  be  shown  to 
their  actual  and  permanent  residence  have  been  indorsed  through  fraud  or 
in  one  place,  but  transact  their  business  mistake  :  Worcester  Nat.  Bank  «. 
at  anotner  where  they  board  for  part  Qieeney,  87  Ills. ,  602. 
of  the  year,  but  with  no  intention  of  It  is  well  settled  that,  as  between  the 
changing  their  domicil,  a  chattel  mort-  parties  themselves,  an  unrecorded  chat- 
gage  given  by  them  should  be  filed  at  tel  mortgage  is  valid  and  binding ;  an 
their  permanent  place  of  residence  :  administrator  of  the  mortgagor  of  sach 
Briggs  «.  Leitelt,  41  Mich.,  79.  unrecorded  instrument  is  not  a  third 

The  provisions  of  the  act  of  1833  person  within  the  meaning  of  the  stat- 

(Laws  1833,  chap.  279),  as  to  the  filing  ute,  so  as  to  enable  him  to  withhold 

of  chattel  mortgages  so  far  as  they  ap-  possession  of  the  mortgaged  chattels 

ply  to  canal  boats,  are  superseded  and  from  the  morgagee  on  condition  broken, 

replaced  by  those  of  the  act  of  1864  He  has  no  better  title  than  his  intestate 

(Laws  1864.  p.  993).  had  :  Griffin  «.  Wertz.  2  Bradwell.  487. 

The  filing  of  a  mortgage  on  a  canal  A  chattel  mortgage,  valid  in  other 

boat  (or  a  true  copy  thereof)  in  the  respects,  is  not  invalid  as  against  one 

office  of  the  auditor  of  the  canal  de-  purchasing    of    the    mortgagor    with 

partment,   as  required  by  the  act  of  knowledge  of  its  existence,  although 

1864,  gives  it  preference  over  all  claims  not  filed  or  renewed :    Gildersleeve  «. 

but  existing  claims,   and,   of  course,  Landon,  78  N.  Y.,  609. 

preference  over  the  claims  of  subse-  A  person  is  not  a  purchaser  in  good 

quent     purchasers    and    mortgagees,  faith  where  he  purchases  with  notice 

No  other  filing  is  necessary:    Pickert  of  a  prior  mortfi^ge:   Pickert  v.  Canal 

t>.  Canal  Boat,  55  How.  Pr.,  205,  Dis-  Boat,  55  How.  Pr.,  205. 
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Liqnidatum  Reaalutuna — HeffistrtUion — Bona  fides  of  Creditors — Small  Amount  of 
Astebt — AsuU  dependent  on  Hesult  of  JUtigation — First  Meeting  of  Creditors — JEce- 
aminoHon  of  Debtor — Power  of  Meeting  to  overrule  improper  and  irrelevant  Ques- 
tiowt — Ultra  Vires  BeaoluHon — Discharge  given  to  Debtor  at  Discretion  of  Trustee — 
Bankruptcy  Act,  1869  (82  d:  88  Vict,  c.  71),  s.  126— Bankruptcy  Rules,  1870,  rr. 
296,  801. 

Want  of  bona  fides  will  not  neceesarilv  be  imputed  to  liquidation  resolutions  how- 
ever small  the  assets  immediately  available  may  be,  if  the  debtor  has  substantial 
bona  fide  claims  the  subject  of  pending  litigation. 

Ez  parte  Aaronson  (*)  distinguished. 

The  debtor,  at  a  meeting  of  his  creditors  under  a  liquidation  petition,  is  only 
bound  to  answer  proper  and  material  questions,  and  the  meeting  has  power  to  pre- 
vent the  putting  of  irrelevant  or  improper  questions,  or  questions  which  are  put,  not 
in  the  interest  of  the  creditors,  but  for  a  collateral  object.  But  the  decision  of  the 
meeting  is  subject  to  review  by  the  Registrar  or  the  court. 

The  creditors  cannot  delegate  to  any  one  their  statutory  power  of  gi*anting  the 
debtor  his  discharge.  A  resolution  dumg  this  is  ultra  vires.  But  the  Registrar  or 
the  court  can  strike  it  out  and  direct  the  other  resolutions  to  be  registered  with- 
out It : 

Per  Jambs,  L.J. :  Semble,  that  the  effect  of  rule  801  of  the  Bankruptcy  Rules, 
1870,  is  to  make  the  creditors,  if  they  act  bona  fide,  the  sole  judges  whether  the 
debtor  has  given  sufficient  information  as  to  his  anhirs. 

The  statement  of  afbirs  of  a  debtor  who  had  filed  a  liquidation  petition  showed 
that  his  unsecured  debts  amounted  to  £43,897  and  his  assets  to  £120.  Besides  this. 
he  stated  that  he  had  two  claims  which  were  being  prosecuted  in  two  suits.  As  tQ 
one  of  them  he  sidd  that  he  could  not  estimate  its  money  value,  but  that  there  should 
be  no  difficulty  in  obtaining  a  very  large  sum,  and  as  to  the  other  he  said  that  it 
was  a  claim  for  a  considerable  sum.  At  the  first  meeting  of  the  creditors  the  so- 
licitor aad  proxy  of  a  company,  who  had  been  made  defendants  to  one  of  the  suits, 
but  who  had  successfully  demurred,  and  who  were  creditors  for  £62,  the  amount  of 
their  oosta  in  the  suit,  put  various  questions  to  the  debtor  with  reference  to  the 
claim  in  that  suit.  Ultimately  the  debtor  objected  to  answer  one  of  the  questions 
put.  and,  on  the  advice  of  his  solicitor,  declined  to  answer  any  more  questions,  on 
the  ground  that  the  examination  was  really  for  the  purpose  of  obtaining  evidence  to 
a<«nist  the  defendants  in  their  defence  of  the  suit.  The  meetini^  approved  of  the 
debtor's  refusal  to  answer,  and  resolved  that  the  examination  should  not  be  con- 
tinued. A  creditor  for  £2,000,  named  Strousberg,  who  was  present,  told  the  meet- 
ins:  that  he  would  for  the  benefit  of  the  creditors  prosecute  the  claims  at  his  own 
risk.  The  creditors  resolved  by  ♦the  proper  majority,  I,  that  the  debtor's  [390 
affairs  should  be  liquidated  by  arrangement ;  2,  that  Strousberg  should  be  appointed 
trustee  without  a  committee  of  inspection ;  3,  that  the  debtor's  discharge  should  be 
granted  when  the  trustee  should  certify  his  consent  thereto  in  writing ;  4,  that,  hav- 
ing regard  to  the  fact  that  the  matters  forming  the  subject  of  the  questions  of  the 
company's  solicitor  were  sub  Judice,  the  debtor  was  perfectly  justified  in  declining 
to  answer  such  questions.  The  company  and  the  defendants  to  the  other  suit  opposed 
the  registration  of  the  resolutions,  but  the  judge  of  the  county  court  decided  that 
they  ought  to  be  registered.  The  decision  of  the  county  court  judge  was  reversed 
by  Bacon,  C.J. : 

'  Held,  by  James  and  Brett,  L.J J.  (dubitante.  Cotton,  L.J.),  reversing  the  decision 
of  Bacon,  C.  J.,  that  tliere  was  not  sufficient  evidence  to  show  that  the  resolutions 

(«)  7  Ch.  D.,  718. 
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had  not  been  passed  bona  fide^  and  that  they  onght  to  be  registered,  with  the  excep- 
tion of  the  third  resolution,  which  was  tdtra  vires. 

Per  Cotton,  L  J. :  It  was  doubtful  whether  the  creditors,  without  further  informa- 
tion as  to  the  validity  of  the  claims  in  the  two  suits,  could  have  been  acting  bona 
Jide  in  passing  resolutions  not  merely  for  a  liquidation  by  arrangement,  but  empower- 
ing the  trustee  to  fix  the  time  when  the  debtor  should  have  his  discharge. 


[9  Chancery  Division,  4 19. J 
C.A.,  June  27.  1878. 

419]     *JSx  parte  Crawcour.     /ti  re  Robertson. 

Bill  of  Sale — Regi^raiion — Affi'eemeni  for  Hire  and  conditional  Sale  of  Furniture — 
License  to  seite— Bills  of  Sale  Act,  1854  (17  cCr  18  VicL  c.  36),  m.  1,  7. 

R.,  on  the  29th  of  November,  1877,  entered  into  an  agreement  with  C.  A  Co.  to 
hire  some  furniture  from  them,  which  was  admitted  to  be  of  the  value  of  £63.  R. 
was  to  pay  C.  A  Co.  £10  on  the  signing  of  the  agreement,  £5  on  the  4th  of  January 
then  next,  and  £5  on  the  4th  of  each  succeeding  month  during  the  continuance  of 
the  agreement,  and  he  was  also  on  the  signing  of  the  agreement  to  deposit  with  C. 
A  Co.  promissory  notes  for  the  total  amount  of  the  instalments  as  collateral  security, 
and  without  prejudice  to  their  title  to  the  furniture  and  to  their  rights  under  the 
agreement.  In  case  of  the  furniture  being  seized  by  them  under  the  agreement,  the 
notes,  or  so  many  of  them  as  should  then  be  current,  were  to  become  void.  In 
the  event  of  non-payment  of  any  of  the  notes  when  due  C.  A  Co.  might  seise,  remove, 
and  retake  possession  of  the  furniture  as  in  their  first  and  former  estate,  notwith- 
standing any  payments  made  by  R.,  which  payments  were  then  to  be  forfeited  to  C. 
A  Co.  Upon  payment  by  R.  to  G.  <fe  Co.  of  the  full  amount  of  £66  by  the  above  in- 
420]  stalments  the  furniture  was  to  become  his  *property,  but,  until  the  whole  of 
that  sum  had  been  paid,  the  furniture  was  to  remain  the  sole  property  of  C.  A  Co., 
and  was  only  let  on  hire  to  R. 

The  furniture  was  delivered  to  R.  and  he  gave  the  promissory  notes.  On  the  9th 
of  January,  1878,  he  filed  a  liquidation  petition,  under  which  a  trustee  was  appointed, 
who  took  possession  of  the  furniture,  which  was  then  in  R.'s  house.  On  the  19th  of 
March,  some  of  the  monthly  instalments  being  over  due  C.  A  Co.  seized  the  furniture: 

Held  (reversing  the  decision  of  the  Registrar)  that  the  property  in  the  furniture 
did  not  pass  to  R.  until  payment  of  the  full  amount  of  the  instalments,  and  that  con- 
sequently the  agreement  did  not  amount  to  a  bill  of  sale  by  R.,  and  did  not  require 
registration. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Haz- 
litt,  acting  as  Chief  Judge  in  Bankruptcy. 

On  the  29th  of  November,  1877,  an  agreement  in  writing 
was  entered  into  between  W.  A.  Robertson,  a  trader,  of  the 
one  part,  and  Lewin  Crawcour  &  Co.,  upholsterers  of  the 
other  part,  which  contained  the  following  provisions : — 

(1.)  That  Lewin  Crawcour  &  Co.  thereby  let  to  Robertson, 
and  he  thereby  hired  of  them  the  several  articles  of  furniture 
and  effects  belonging  to  them  mentioned  in  the  schedule 
thereto,  and  which  were  admitted  by  Robertson  to  be  of  the 
value  of  £63  4^.  10^.,  adding  thereto  5  per  cent,  on  the  said 
value  less  the  amount  of  first  instalment. 

(2.)  ''The  said  articles  of  furniture  and  effects  are  hired  by 
W.  .A.  Robertson  upon  the  following  terms  and  conditions : 

(3.)  "W.  A.  Robertson  is  to  pay  to  Lewin  Crawcour  & 
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Co.  the  sum  of  £10  on  the  signing  hereof,  £5  on  the  4th  of 
January  next,  and  £5  on  the  4th  day  of  each  succeeding 
calendar  month  during  the  continuance  of  this  agreement, 
and  is  also  on  the  signing  hereof  to  deposit  with  Lewin  Craw- 
cour &  Co.  promissory  notes  for  the  total  amount  of  the  in- 
stalments to  be  paid  hereunder,  such  promissory  notes  being 
given  as  collateral  security,  and  entirely  without  prejudice 
to  the  title  of  Lewin  Crawcour  &  Co.  in  or  to  the  said  fur- 
niture and  effects,  and  of  all  rights  reserved  to  them  by  this 
agreement,  and  subject  to  this  stipulation,  that,  in  case  of  the 
goods  being  seized  and  removed  by  Lewin  Crawcour  &  Co. 
under  clause  6,  the  whoje  of  such  promissory  notes  or  so 
many  of  them  as  shall  then  be  current,  shall  after  such 
seizure  and  removal  be  given  up  on  demand  to  W.  A.  Rob- 
ertson, and  shall  from  and  after  such  seizure  and  removal 
become  absolutely  void. 

*(4.)  "  W.  A.  Kobertson  is  to  keep  the  rent  of  the  [421 
premises  in  which  the  said  furniture  and  effects  are  placed 
regularly  and  punctually  paid,  and  not  to  part  with  posses- 
sion of,  remove,  or  otherwise  deal  with  the  said  goods,  or 
any  part  thereof,  nor  to  part  with  the  possession  of,  or  assign 
his  interest  in,  the  house  or  premises  wherein  the  said  goods 
may  be,  without  the  consent  in  writing  of  Lewin  Crawcour 
&  Uo.  being  iirst  obtained. 

(5.)  '*In  the  event  of  non-payment  of  any  of  the  above 
notes  on  the  davs  upon  which  they  respectively  become  due, 
or  of  the  breach  of  any  of  the  conditions  herein  expressed 
to  be  performed  by  W.  A.  Robertson,  or  in  case  the  said  fur- 
niture and  effects,  or  any  part  thereof,  shall  be  seized  or 
taken  in  execution  under  any  process  of  any  court  either  of 
law  or  of  equity,  Lewin  Crawcour  &  Co.  may  by  themselves, 
or  others,  their  servants  or  agents,  enter  into  any  house  or 
place  where  the  said  articles  of  furniture  or  any  of  them 
shall  then  be,  and  seize,  remove,  and  retake  possession  of 
the  same,  as  in  their  iirst  and  former  estate,  notwithstand- 
ing any  payments  made  by  W.  A.  Robertson,  and  Robert- 
son shall  be  barred  from  commencing  or  maintaining  any 
action  of  trespass  or  otherwise  by  reason  of  such  taking  pos- 
session as  aforesaid,  or  of  the  temporary  possession  of  the 
E remises  wherein  the  said  goods  may  be,  for  such  time  as  may 
e  reasonably  occupied  in  such  removal,  or  for  the  recovery 
of  any  part  of  the  moneys  paid  under  this  agreement,  which, 
upon  such  default  or  breacn  as  aforesaid,  it  is  hereby  agreed 
are  to  be  absolutely  forfeited  to  Lewin  Crawcour  &  Co. 

(6.)  "  Upon  payment  by  W.  A.  Robertson  to  I^ewin  Craw- 
cour &  Co.  of  the  full  sum  of  £65  17^.  lOd,  by  the  instaU 
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ments  aforesaid  the  agreement  shall  be  deemed  completed, 
and  shall  thenceforth  cease  and  determine,  and  the  said 
furniture  and  effects  shall  become  and  be  the  property  of 
W.  A.  Robertson  ;  bat  until  the  whole  of  the  said  sum  shall 
have  been  paid  the  said  articles  of  furniture  and  effects  shall 
remain  the  sole  and  absolute  property  of  Lewin  Crawcour  & 
Co.,  and  are  only  let  on  hire  to  W.  A.  "Robertson,  who  hereby 
agrees  to  take  all  proper  care  of  the  same  during  the  hiring, 
and,  in  case  of  damage  by  tire  or  otherwise,  W.  A.  Robert- 
son will  bear  the  loss  or  risk." 

The  articles  mentioned  in  the  schedule  to  the  agreement 
consisted  of  ordinary  household  furniture.  Soon  after  the 
422]  execution  *of  the  agreement  they  were  delivered  at 
Robertson's  private  residence.  On  the  9th  of  January,  1878, 
Robertson  filed  a  liquidation  petition,  under  which  a  trustee 
was  appointed,  who,  on  the  26th  of  February,  took  posses- 
sion of  the  furniture  comprised  in  the  agreement  of  the  29th 
of  November,  1877,  whicn  was  still  in  the  debtor's  house, 
and  remained  in  possession  of  it  until  the  19th  ot  March, 
1878,  when  Lewin  Cmwcour  &  Co.  took  possession  of  it. 
The  instalments  of  rent  due  in  February  ana  March  had  not 
been  paid.  On  the  22d  of  March  the  trustee  obtained  from 
the  Court  of  Bankruptcy  an  injunction  restraining  Lewin 
Crawcour  &  Co.  from  removing  the  furniture,  and  the  in- 

S notion  was  continued  from  time  to  time.  On  the  30th  of 
arch  the  trustee  ^ave  notice  of  an  application  to  the  court 
for  an  order  declaring  that  the  furniture  formed  part  of  the 
property  of  the  debtor  divisible  amon^  his  creditors,  and 
belonged  to  the  trustee.  This  application  was  heard  on  the 
24th  of  May,  1878.  On  behalf  of  the  trustee  it  was  con- 
tended that  the  hiring  agreement  was  void  as  against  him, 
because  it  had  not  been  registered  under  the  Bills  of  Sale 
Act,  1854 ;  and,  moreover,  that  he  was  entitled  to  the  furni- 
ture as  being,  at  the  commencement  of  the  liquidation,  in 
the  order  and  disposition  of  the  debtor,  with  the  consent  of 
the  true  owners.  On  the  latter  point  a  number  of  affidavits 
were  filed  by  Lewin  Crawcour  &  Co.  to  prove  that  there  is 
a  notorious  custom  of  letting  furniture  upon  terms  similar 
to  those  of  the  agreement  of  the  29th  of  November,  1877,  and 
it  was  said  that  this  custom  excluded  the  operation  of  the 
reputed  ownership  clause.  These  affidavits  were  answered 
by  a  number  of  affidavits  filed  on  behalf  of  the  trustee,  which 
denied  the  existence,  or  at  any  rate  the  notoriety,  of  any 
such  custom.  The  Registrar  held  that  the  agreement  ought 
to  have  been  registered  as  a  bill  of  sale,  and  that,  by  reason 
of  its  non-registration,  it  was  void  as  against  the  trustee; 
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and  on  this  ground,  without  going  into  the  question  of  order 
and  disposition,  he  made  the  order  asked  for,  granting  a 
perpetual  injunction  to  restrain  Lewin  Crawcour  &  Co.  from 
interfering  with  the  furniture.  Lewin  Crawcour  &  Co.  ap- 
pealed. 

Winslow,  Q.C.,  and  Finlay  Knight^  for  the  appellants: 
In  Ex  parte  Powell  {)y  where  an  agreement  for  the  niring  of 
♦furniture  had  been  entered  into,  very  similar  in  its  [423 
terms  to  the  present  agreement,  it  was  held  that  the  prop- 
erty in  the  goods  did  not  pass  to  the  hirer  until  all  the  instal- 
ments had  been  paid. 

[James,  L.J.:  Might  not  the  appellants  have  got  the 
whole  purchase-money  at  once  by  negotiating  the  promis- 
sory notes  ?] 

The  notes  were  to  be  given  up  on  payment  of  the  instal- 
ments. It  would  have  been  a  fraud  on  the  agreement  to  ne- 
gotiate them.  The  property  did  not  pass  to  Kobertson,  and 
there  could  not,  therefore,  be  a  bill  oi  sale  by  him. 

Tale  Lee^  for  the  trustee :  By  the  agreement  the  prop- 
erty passed  to  Robertson,  and  he.  at  the  same  time  mort- 
gaged the  furniture  to  the  appellants.  The  agreement 
amounts  to  a  bill  of  sale  by  him.  This  is  the  real  effect  of 
the  transaction,  and  the  parties  cannot  alter  it  by  calling  it 
by  a  different  name.  The  court  will  not  allow  the  provi- 
sions of  the  act  to  be  evaded  in  this  way.  The  agreement  is 
nothing  but  a  collateral  security  for  the  payment  of  the 
promissory  notes. 

Jessel,  M.R.:  I  cannot  concur  in  the  ground  of  the 
Registrar's  decision.  Whether  it  can  be  supported  on 
other  grounds  will  be  a  matter  for  discussion  at  a  future 
time.  The  Registrar  rested  the  title  of  the  trustee  simply 
on  this,  that  the  agreement  was  a  bill  of  sale,  and  that  it  was 
void  as  against  the  trustee  because  it  was  not  registered.  It 
appears  to  me  that  the  agreement  was  not  a  bill  of  sale  by 
Robertson,  who  is  the  person  by  whom  a  bill  of  sale  must 
have  been  executed  if  it  is  to  be  hit  by  the  Bills  of  Sale  Act. 
Robertson  never  had  any  property  in  the  goods.  Crawcour 
&  Co.,  to  whom  they  originally  belonged,  agreed  to  let  them 
on  hire  to  Robertson  at  a  rent  to  be  paid  by  instalments, 
with  this  further  provision,  that,  until  all  the  instalments 
liad  been  paid,  the  property  should  remain  in  Crawcour  & 
Co.,  and  that,  if  any  instalment  should  not  be  paid  when  it 
became  due,  they  should  be  at  liberty  to  retake  possession 
of  their  own  goods,  and  the  instalments  already  paid  should 
be  forfeited  to  them.     That  does  not^make  the  docu-    [424 

(»)  1  Ch.  D.,  601,  606. 

26  Eng.  Rep.  27 
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ment  a  bill  of  sale  executed  by  Robertson,  or  a  license  given 
by  him  to  take  possession  of  personal  chattels  as  security 
for  a  debt.  It  is  simply  one  of  the  terms  of  the  letting  for 
hire  and  conditional  sale  of  the  goods  by  Crawcour  &  Co.  to 
him.  When  the  liquidation  petition  was  filed,  some  instal- 
ments of  the  rent  being  overdue,  Crawcour  &  Co.  attempted 
to  take  possession  of  their  goods.  It  appears  to  me  that 
they  were  entitled  to  do  so,  and  that  there  was  no  reason 
for  granting  the  injunction. 

Jamk^,  L.J.:     I  am  of  the  same  opinion. 

Brett,  L.J.:  It  is  said  that  this  agreement  contains  a 
license  by  Robertson  to  Crawcour  &  Co.  to  take  possession 
of  his  goods,  and  that  it  therefore  amounts  to  a  bill  of  sale 
within  sect.  7  of  the  Bills  of  Sale  Act.  The  only  way,  how- 
ever, in  which  Robertson  could  have  any  interest  in  the 
goods  or  any  right  to  deal  with  them  was  by  virtue  of  the 
agreement  itself.  It  is  said  that  the  agreement  passed 
the  property  in  the  goods  to  Robertson,  and  that  by  it  he  at 
the  same  time  mortgaged  the  goods  to  Crawcour  &  Co.,  and 
gave  them  a  license  to  seize  them.  The  sole  question  there- 
fore is,-whether  the  property  in  the  goods  passed  to  Rob- 
ertson. In  my  opinion  the  property  did  not  pass  by  the 
agreement.  To  hold  that  it  did  would  be  clearly  contrarv 
to  the  expressed  intention  of  the  parties.  Nor  do  I  think 
that  the  property  passed  by  the  delivery  of  the  goods,  which 
was  made  in  accordance  with  the  agreement.  In  my  opinion 
the  property  could  not  pass  until  all  the  instalments  had 
been  paid,  and  that  has  not  been  done  yet. 

The  appeal  was  allowed,  with  costs  fixed  at  £20,  and  the 
case  was  referred  back  to  the  Registrar  to  try  the  question 
of  reputed  ownership. 

Solicitors  for  appellants :  JDixon^  Ward  &  Co, 
Solicitor  for  trustee :    John  Hands. 

See  25  Eng.  R. ,  515  note  ;  Brown  v.  against  them  :    Ballard  v.  Burgett,  47 

Marr,  17  Scottish  Law  Reporter,  277.  Barb.,  648,  40  N.  Y.,  314. 

Upon  an  agreement  to  sell  property        Where  the  owner  of  an  article  of 

when    the    purchase-money  shall    be  personal  property,  under  an  agreement 

paid,  the  title  in  the  meantime  to  re-  in  writing,  delivered  the  same  to  an- 

main  in  the   vendors,   the  purchaser  other  person  to  be  used  by  him  at  the 

takes  no  title  whatever  but  merely  a  stipulated  price  or  hire  of  ten  dollars 

right  to  acquire  it  in  future.     And  if  per  month,  to  be  paid  monthly  untU 

he,  without  having  paid  the  purchase-  the  sum  of  sixty-five  dollars  should  be 

money,  sells  and  delivers  the  property  paid,  when  the  title  to  the  same  was  to 

to  a  third  person,  the  latter,  although  become  vested  in  the  person  paying  the 

he   buys  in  good  faith,  and  without  money,  the  agreement  did  not  consti- 

notice  of  the  claim  of  the  original  ven-  tute  a  sale.     Under  such  agreement  the 

dors,    cannot    hold    the    property   as  title  did  not  pass  to  the  party  receiving 
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the  property,  and  a  sale  of  it  by  bim  to  tingnishing  Durgin  «.  Ireland,  14  N.  Y., 

a  bona  fide  purchaser  conveyed  no  title  :  822  ;  Bonesteel  v.  Flack,  41  Barb.,  485. 

Singer  M.  Co.  «.  Graham,  8  Oregon,  19.  One  received  a  yoke  of  oxen  to  keep 

A  bill  of  sale  in  this  form,  '*  Mr.  W.  for  the  owner,  and  promised  to  provide 

H.  bought  of  B.  S.  &  Brother,"  naming  food  for  them  for  their  work,  and  to 

the    articles    purchased,    and    stating  return  them  by  a  fixed  day,  or  in  case  he 

the  price  of  each,  signifies-^especially  should  pay  a  certain  sum  of  money  by 

when  read  in  connection  with  the  fact  that  day  the  owner  was  to  release  his 

that  the  property  was  delivered  under  right  to  them.     The  bailee  sold  them, 

it — that  B.  S.  &  Brother  have  sold  to  and  the  vendee  resold  them  before  the 

H.  the  articles  named  and  the  price  term  expired  ;   and  upon  the  expira- 

given.  tion  of  the  term,  the  money  not  hav- 

Such  an  instrument — when  not  made  ing  been  paid,  the  owner,  after  a  de- 
and  delivered  as  a  receipt,  but  to  show  mand  and  refusal,  brought  -  trover 
and  evidence  the  terms  of  sale,  by  against  such  vendee.  Held  that  the 
specifying  the  species,  quantity  and  action  would  not  lie :  Vincent  v.  Cor- 
quality  of  the  several  articles,  with  the  nell,  13  Pick.,  294. 
prices,  and  when  it  declares,  on  its  C.  &  Co.  agreed  to  let  to  W.  a  print- 
face,  a  sale  of  the  property  if  accom-  ing  machine  for  nine  months ;  the 
panied  by  a  delivery  and  acceptance  of  price  (which  was  that  usually  given  for. 
the  property,  becomes  the  evidence  of  the  sale  of  such  a  machine)  was  to  be 
the  transfer  of  the  title,  and  it  cannot  paid  in  three  instalments  in  a  manner 
be  contradicted  by  parol  evidence  that  specially  agreed  on,  and  the  machine 
the  transaction  was  not  a  sale  but  only  was  to  be  hisured  during  the  term  of 
a  bailment.  hire  ;  if  at  the  end  of  nine  months  the 

Where    liquors    are    delivered    by  price  stipulated  were  paid,  the  machine 

liquor  merchants  to  a  tavern  keeper  to  was  to   become   the  property  of  W. 

be  by  him  retailed,  the  title  to  the  The  machine  was  accordingly  delivered 

property  to  remain  in  the  liquor  mer-  to  H. ,  but  before  the  full  price  had  been 

chants  Until  the  property  is  sold,  the  paid  it  was  poinded  for  a  debt  due  by 

liquors  are  liable  to  seizure  and  sale  un-  W.  who  had  become  insolvent.     In  an 

der  executions  issued  against  the  tav-  action  raised  by  C.  &  Co.  against  the 

em  keeper :    Bonesteel    v.   Flack,  41  poinder  to  recover  as  damages  the  un- 

Barb.,  435.  paid  balance  of  W.'s  debt  due  by  them 

This  action  was  brought  to  recover  under  the  agreement ;  held  (diss.  Lord 
the  possession  of  certain  personal  prop-  Young)  that  the  form  of  the  agreement, 
erty  delivered  to  the  defendant's  in-  in  so  far  as  it  had  tlie  color  of  a  con- 
testate,  upon  the  agreement  that  he  tract  of  hiring,  was  a  mere  device  re- 
should  sell  the  same  within  sixty  days  sorted  to  for  the  purpose  of  evading 
for  a  certain  price,  and  pay  over  to  the  the  operation  of  the  bankruptcy  laws  ; 
plain tifi&)  the  amount  received  therefor,  that  the  contract  was  really  one  of 
and  in  case  he  failed  to  effect  such  sale,  sale  ;  that  the  property  had  passed  ; 
that  he  should  return  the  property  to  and  that  therefore  the  poinding  had 
them.  Upon  the  trial  the  defendant  been  competently  executed :  Cropper 
produced   an   unsigned    memorandum  &  Co.  v.  Donaldson,  17  Scottish  Law 

given  by  the  plaintiff  at  the  time  of  Rep.,  749. 

elivering  the  goods,  by  which  it  ap-  Where  rent  was  to  be  paid  in  wheat, 

peared  that  the  goods  were  sold  to  the  to  be  delivered  'to  the  landlord,  when 

intestate  upon  a  credit  of  sixty  days :  threshed,  in  the  granary,  the  landlord 

Held,  that  the  plaintiff  was  not  thereby  has  no  title  to  any  specific  part  of  such 

precluded  from  showing  the  true  na-  grain  which  may  be  attached  and  sold, 

ture  of  the  transaction,  even  though  it  until  the  same  is  so  set  apart  for  him, 

differed  from  the  statement  which  they  and  a  levy  and  sale  of  his  interest  be- 

had  made  of  it  by  their  written  admis-  fore  such  division  is  void :    Koob  v. 

sion  :  Errico  v.  Brand,  9  Hun,  654,  dis-  Ammann,  6  Brad  well  (Ills.),  160. 
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[9  Chancery  Division,  425.] 
•  V.C.H.,  Feb.  18,  14,  16,  19,  20  :   C.A.,  June  24,  26,  1878. 

425]    *RiCHARDS  V.  Swansea  Improvement  and 

Tramways  Company. 

[1877    R.     261.] 
Lands  Clauses  Acl,  s.  92^ — Part  of  House — Part  of  Mafiufaetory. 

The  plaintiff  was  the  owner  of  a  leasehold  house  in  H.  street,  and  of  five  freehold 
cottages  in  B.  Row,  which  ran  parallel  to  H.  Street,  the  yards  at  the  back  of  the  cot- 
tages abutting  on  the  back  yard  and  buildings  held  with  the  house  in  H.  Street. 
The  plaintiff  used  the  house  in  H.  Street  as  a  dwelling  house  and  shop,  and  the  build- 
ings behind  it  as  a  candle  manufactory,  candle  store,  bread  store,  and  provision 
store.  One  of  the  cottages  in  B.  Row  was  turned  into  a  storehouse,  and  was  made 
to  communicate  with  the  H.  Street  premises,  and  was  used  as  a  back  entrance  to 
them. 

A  tramway  company  gave  notice  to  treat  for  the  five  cottages  in  B.  Row  and  the 
yards  behind  them.  The  plaintiff  gave  a  counter-notice  that  the  land  proposed  to 
be  taken  was  part  of  premises  occupied  by  him  as  a  manufactory,  and  calling  upon 
the  company  to  take  the  whole  of  the  premises;  and  on  the  company's  refusal  he 
brought  an  action  asking  for  a  declaration  that  he  might  not  be  compelled  to  sell 
the  part  only  of  his  "  manufactory  buildings  and  land  "  which  was  comprised  in  the 
notice  to  treat;  and  for  an  injunction : 

Neldf  by  Hall,  V.C,  that  the  whole  block  of  buildings  constituted  one  "  manu- 
factory **  within  the  meaning  of  the  92d  section  of  the  Lands  Clauses  Act,  and  that 
the  company  was  bound  to  take  the  whole. 

Heldf  by  the  Court  of  Appeal  (affirming  the  decision  of  Hall,  V.C),  that  the 
whole  block  constituted  one  "  house  "  within  the  meaning  of  the  section  : 

Held,  by  Brett,  L. J.; that  the  whole  block  also  constituted  one  "manufactory.** 

The  words  "  house  or  other  building  or  manufactory "  in  the  92d  section  of  the 
Lands  Clauses  Act  refer  to  three  distinct  things ;  and  it  is  sufficient  that  the  owner 
of  premises,  part  of  which  is  required  by  a  company,  should  specify  the  premises 
which  he  requires  them  to  take  without  stating  whether  he  makes  the  claim  on  the 
ground  that  they  are  a  *'  house,"  or  a  **  building,*'  or  a  "  manufactory." 

W.  Richards,  the  plaintiff  in  this  action,  was  a  provision 
merchant  and  baker  in  Swansea,  and  occupied  buildings  of 
a  considerable  extent,  fronting  on  the  west  on  High  Street, 
and  on  the  east  on  Bethesda  Kow. 

The  buildings  fronting  on  High  Street  consisted  of  a 
leasehold  dwellijig  house,  shop,  and  office.  Behind  them 
were  buildings  used  by  him  as  a  candle  manufactory,  can- 
dle store,  bread  store,  flour  store,  and  provision  store,  and 
426]  an  open  yard.  Still  further  to  *the  east  were  stables, 
a  bakehouse,  ovens,  a  corn  mill,  an  engine  house  and 
boiler,  and  then  five  freehold  cottages  and  small  yards,  the 
cottages  fronting  into  Bethesda  Row.  Four  of  the  cottages 
were  used  as  dwelling  houses,  but  one,  No.  6,  and  the  yard 
behind  it,  had  been  converted  by  the  plaintiff  into  a  store- 
house, and  was  made  to  communicate  with  the  rest  of  his 
business  premises ;  so  that  the  door  into  Bethesda  Row  was 
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used  as  a  back  door  for  the  use  of  persons  going  to  any 
part  of  the  plaintifiTs  buildings. 

In  February,  1876,  the  Swansea  Improvement  and  Tram- 
ways Company,  requiring  part  of  the  plaintiff's  premises 
for  the  purpose  of  tneir  undertaking,  gave  notice  under  the 
powers  of  the  act  passed  in  1874,  with  which  the  Lands 
Clauses  Act  was  incorporated,  to  take  the  five  cottages  and 
yards  behind  them. 

The  statutory  powers  of  the  company  ceased  on  the  16th 
of  July,  1877. 

After  some  negotiation,  the  plaintiff,  on  the  7th  of  De- 
cember, 1877,  gave  notice  to  the  defendants  that  the  land 
comprised  in  the  notice  was  a  portion  of  lands  and  premises 
occupied  and  used  by  him  in  his  business  as  a  merchant 
and  manufacturer,  and  that  he  would  not  sell  or  part  with 
the  said  portion  or  any  portion  of   the  said  lands  and 

£  remises  unless  the  company  would  purchase  and  take 
'om  him  the  whole  of  the  said  lands  and  premises. 

The  company  having  refused  to  accede  to  this  claim,  the 
plaintiff  brought  the  present  action  asking  for  a  declaration 
that  he  ought  not  to  be  compelled  to  sell  any  part  of  ''  his 
manufactory  buildings  and  land"  between  High  Street  and 
Bethesda  Row,  by  reason  of  the  company's  act  having  ex- 
pired, or  in  the  alternative,  for  a  declaration  that  the  plain- 
tiff ought  not  to  be  compelled  to  sell  the  part  only  of  ^'his 
manufactory  buildings  and  land  "which  was  comprised  in 
the  notice  to  treat ;  and  for  an  injunction  in  accordance 
with  the  declaration. 

The  plaintiff  moved  for  an  injunction,  which  was  by  con- 
sent turned  into  a  motion  for  judgment.  Numerous  affi- 
davits were  filed  and  witnesses  examined;  much  of  the 
argument  having  regard  to  the  question  whether  the  plain- 
tiff had  converted  the  cottage,  No.  6  Bethesda  Row,  with 
a  bona  fide  view  of  using  it  for  his  business. 

The  motion  came  on  for  hearing  before  Vice-Chancellor 
Hall  on  the  13th  of  February,  1878. 

*TF.  Pearson^  Q.C.,  and  Millar^  for  the  plaintiff,  [427 
referred  to  the  Lands  Clauses  Act,  s.  92,  and  Sparrow  v. 
Oaf  or  d^  Worcester^  &c. ,  Railway  Company  {*). 

Dickinson^  Q.C.,  Bradford^  and  HornePayne^  for  the 
defendants,  cited  Spa^kman  v.  Oreat  Western  Railway  Com- 
pany (') ;  Gardner  v.  Charing  Cross  Railway  Company  (') ; 
Reddin  v.  Metropolitan  Board  of  Works  (*) ;  Salter  v.  Met- 

{>)  2  D.  M.  A  G..  94.  (»)  2  J.  A  H.,  248. 

O  1  Jur.  (N.S.),  790.  (*)  81  L.  J.  (Oh.),  660. 
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ropolitan  District  Railway  Company  {^)\  Furniss  v.  Mid- 
land Railway  Company  (*). 

Hall,  V.C.:  I  was  desirous  of  leaving  this  case  in  a  po- 
sition in  which  my  judgment  as  to  what  constituted  "the 
manufactory"  might  not.  conclude  the  question  as  to  the 
obligation  of  the  company  to  take  the  entirety  of  this  prop- 
erty, because  it  would  have  been  more  satisfactory  to  my 
mind  if  there  had  been  some  further  evidence  as  to  the  user 
of  the  property.  But  I  do  not  think  it  necessary  or  desir- 
able that  the  decision  of  the  case  should  be  postponed  for 
the  sake  of  this  further  evidence,  and  I  will  express  my 
opinion  at  once,  and  then  the  matter  can  go  to  the  Court  of 
Appeal  either  with  or  without  the  admission  of  additional 
evidence,  as  that  court  may  think  fit. 

First,  then,  it  has  been  strenuously  argued  (and  much 
evidence  has  been  gone  into  upon  the  point)  that  the  plain- 
tifTs  claim  in  this  case  is  not  a  bona  fide  one  ;  that  for  the 
purpose  of  forcing  the  company  to  take  the  whole  of  what 
may  be  called  his  manufactory,  he  has  created  as  a  part  of 
such  manufactory  that  which  was  not  bona  fide  a  part  of  it. 
And  in  support  of  this  it  is  said  that  until  about  the  month 
of  December,  1874,  he  was  able  to  go  on  with  his  works  and 
carry  on  his  business  very  well  without  in  any  way  using 
the  cottage  No.  6,  in  connection  with  his  manufactory ;  and 
that  it  is  a  just  conclusion  that  he  has  by  a  device  sought 
to  brin^  himself  within  the  92d  section  of  the  Lands  Clauses 
Consolidation  Act,  when  he  otherwise  would  not  have  been 
within  that  section.  It  appears  to  me  that  the  defendants 
428]  have  not  made  out  such  a  case.  *The  plaintiff  was 
doubtless  negotiating  as  to  the  line  of  this  tramway  before 
he  altered  No.  5 ;  he  had  at  one  time  wanted  it  to  go  by 
Thomas  Street ;  he  was  afterwards  shown  another  plan, 
which  was  the  one  now  proposed  to  be  adopted,  and  that 
he  rejected,  requiring  the  defendants  to  take  the  whole  of 
his  premises.  It  has  been  said  that  by  this  he  meant  the 
whole  of  that  which  was  then  his  manufactory  ;  but  even  if 
that  was  the  case,  there  was  no  dishonesty  or  improprietv 
in  a  person  situated  as  he  was,  and  pinched  for  room  with 
regard  to  his  manufactory,  saying,  "This  cottage  is  mine, 
part  of  my  property  is  a  manufactory,  and  until  I  get  a  no- 
tice to  treat  I  will  use  this  cottage  for  the  purpose  of  my 
trade  as  part  of  my  manufactory,  for  which  I  want  more 
accommodation.'^  And  although  he  only  made  use  of  it 
for  two  months  before  the  notice  to  treat  (if  that  be  true), 
I  consider  that  the  act  of  Parliament  must  be  construed 

(»)  Law  Rep.,  9  Eq.,  482.  («)  Law  Rep.,  6  Eq.,  4V3. 
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according  to  the  state  of  things  existing  at  the  time  when 
the  notice  to  treat  was  given,  and  therefore,  although  in  a 
sense  he  had  been  communicated  with  on  the  subject,  I  can- 
not hold  that  there  was  on  his  part  any  fraud  or  want  of 
bona  fides^  or  anything  which  would  deprive  him  of  the 
provisions  for  his  beneht  contained  in  the  statute.  That  is 
my  decision  on  this  part  of  the  case. 

The  next  question  is,  what  was  the  manufactory  ?  First, 
as  to  the  cottage  No.  6.  I  consider  it  clear  that,  being 
used  for  the  stowage  of  sacks,  it  was  used  as  part  of  the 
manufactory,  and  as  such  the  company  must  take  it.  What 
else,  then,  was  comprised  in  this  manufactory  ?  The  plain- 
tiff apparently  began  business  not  actuall^p"  as  a  manufac- 
turer, but  as  a  chandler.  In  the  course  of  time  his  business 
increased,  and  desiring  to  develop  it,  and  ^to  make  articles 
which  he  dealt  in,  he  certainly  did  become  a  manufacturer 
as  regards  an  important  part  of  his  business ;  and  at  the 
time  wlien  this  act  of  Parliament  passed  and  when  the  notice 
to  treat  was  given  (putting  out  of  question  the  use  of  this 
cottage  for  the  sacks),  a  large  portion  of  the  whole  of  the 
buildings  in  his  occupation  was  used  by  him  as  and  consti- 
tuted a  manufactory.  He  manufactured  articles  and  sold 
them  at  the  shop,  and  part  of  the  buildings  was  used  either 
by  himself  personally  or  by  those  he  employed  in  his  shop 
for  residential  purposes.  Part  is  now  occupied  by  his 
manager,  dwelling  there  in  order  to  look  after  *not  [429 
merely  the  shop  but  also  the  manufacturing  business,  and 
it  is  thus  used  more  or  less  in  connection  with  and  for  the 
purposes  of  the  manufacturing  business.  That  being  so,  I 
thiuK  that  in  a  liberal  sense,  at  all  events,  all  these  premises 
may  fairly  be  considered  as  included  in  the  manufactory. 
As  to  the  shop,  it  does  not  cease  to  be  connected  with  the 
place  where  the  actual  manufacturing  process  goes  on,  or 
to  be,  in  a  fair  sense,  part  of  the  manufactory,  because  in  it 
the  plaintiff  sells  other  articles  along  with  those  which  are 
manufactured  on  the  premises. 

As  was  said  by  Lord  Westbury,  who,  to  use  his  own  ex- 
pression, was  favorable  to  companies  rather  than  to  the  in- 
dividual, "you  must  construe  it  in  a  liberal  sense."  I, 
construing  it  in  a  liberal  sense,  hold  that  all  the  premises 
have  something  to  do  with  and  fairly  constitute  part  of  the 
manufactory  within  the  terms  of  the  act  of  Parliament.  It 
is  said  that  the  provision  stores  are  not  necessarily  part  of 
the  manufactory,  but  it  is  not  shown  that  they  are  any  of 
tliem  separately  used.  They  are  used  as  stores  in  connec- 
tion with  the  business. 
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It  appears  to  me,  accordingly,  that  each  and  every  part 
of  the  premiises  in  question,  the  dwelling  house,  shop, 
stables,  and  everything  else  not  included  in  the  notice  to 
treat  which  the  plaintiff  requires  to  be  taken,  comes  fairly, 
reasonably,  and  properly  within  the  description  of  a  manu- 
factory, or,  at  all  events,  of  a  manufactory  or  of  buildings 
which  the  company  are  bound  to  take  as  a  whole  ;  although 
it  may  possibly  be  that  some  portion  is  a  building  which 
they  are  only  obliged  to  take  because  it  is  part  of  the  manu- 
factory. Therefore  there  must  be  a  declaration  that  the 
plaintiff  ought  not  to  be  required  to  sell  or  convey  to  the 
defendants  a  part  only  of  the  manufactory  and  building 
described  and  referred  to  in  the  notice  to  treat  served  by  the 
defendants,  or  any  other  part  only  of  the  plaintiff's  said 
manufactory,  building,  and  land,  with  an  injunction  to  re- 
strain them  from  entering  upon  or  using  sucn  part  only,  or 
interfering  with  the  possession  or  occupation  or  enjoyment 
thereof  by  the  plaintiff,  without  purchasing  the  whole  of 
the  said  manufactory. 

From  this  decision  the  company  appealed.  The  appeal 
came  on  to  be  heard  on  the  24tn  of  June,  1878. 
430]  *I>icMnson^  Q.C.,  and  Bradford^  for  the  appellants : 
We  are  content  to  argue  the  question  without  disputing  the 
hona  fides  of  the  plaintiff.  The  plaintiff  carries  on  no  less 
than  three  businesses  on  the  premises  in  his  occupation,  and 
it  is  absurd  to  call  the  whole  premises  one  manufactory.  The 
cottage  in  Bethesda  Row  is  quite  distinct  from  the  rest  of 
the  premises.  It  is  in  no  sense  part  of  any  of  the  plaintiff's 
manufactories ;  it  has  only  been  used  as  a  place  to  store 
corn  sacks,  which  is  only  a  colorable  user  to  make  it  ap- 
pear part  of  the  manufactory :  Reddin  v.  Metropolitan 
Board  of  Works  (*) ;  Falkner  v.  Somerset  and  Dorset  Rail- 
way Company  i^).  There  are  two  things  mentioned  in  the 
92d  section  of  the  act :  one  is  a  "house  or  other  building," 
the  other  is  '*a  manufactory."  The  plaintiff  in  his  writ  has 
not  required  us  to  take  the  '*  house,"  but  only  the  ** manu- 
factory, buildings,  and  land,"  of  which  the  cottage  in 
Bethesda  Row  cannot  be  held  to  form  a  part.  But  even  if 
he  had  treated  the  premises  as  all  one  "house,"  he  could 
not  succeed ;  for  in  no  sense  is  the  cottage  part  of  the  plain- 
tiff's  house,  nor  would  it  pass  under  a  devise  of  his  house. 

W.  Pearson^  Q.C.,  and  Millar^  for  the  plaintiff:  It  is 
immaterial  whether  the  plaintiff  described  his  premises  in 
his  notice  to  the  company  or  in  the  writ  as  a  house  or  a 

(»)  10  W.  R.,  726.  0  Law  Rep.,  16  Eq.,  468. 
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manufactory.  If  the  case  comes  within  the  act  the  com- 
pany are  bound  to  take  the  whole.  The  92d  section  refers 
to  three  things,  not  two ;  namely,  a  house,  another  kind  of 
building,  and  a  manufactory.  The  plaintiffs  premises  are 
certainly  one  of  these  three  things.  The  cottage  in  Bethesda 
Row  is  part  of  the  curtilage  of  the  plaintiffs  house:  Mar- 
son  V.  London,  Chatham  and  Dover  Railway  Company  {^) : 
Salter  v.  Metropolitan  District  Railway  Company  (•).  The 
fact  of  the  plaintiff  manufacturing  one  or  more  kinds  of 
goods  in  a  part  of  his  house  does  not  make  it  the  less  a 
house.  But  the  plaintiffs  premises  also  constitute  one  man- 
ufactory :  Ghrosvenor  v.  Hampstead  Junction  Railway  Com- 
pany (*) ;  iSlf.  Thomas^  Hospital  v.  Charing  Cross  Railway 
Company  (*)  ;  Steele  v.  Midland  Railway  *Com-  [431 
pany  (*) ;  (files  v.  London^  Chatham  and  Dover  Railway 
Company  (•). 

D^icMnson,  in  reply. 

James,  L.J.:  I  am  of  opinion  that  the  decision  of  the 
Vice- Chancel] or  in  this  case  ought  to  be  aflSrmed.  Indeed 
I  should  have  thought,  but  for  the  great  length  of  time 
which  the  case  occupied  in  the  court  below  and  here,  and 
the  very  elaborate  way  in  which  it  has  been  argued  on  a 
point  which  seems  to  me  comparatively  immaterial,  that  this 
really  was  a  clear  case.  A  ^reat  deal  of  the  time  of  the 
court  below  was  taken  up  with  that  which  was  really  the 
question  the  parties  came  to  try,  namely,  the  question  of 
bona  fideSj  that  is  to  say,  whether  the  plaintiff  had  not  in 
fact  mala  fide  made  that  thing  a  part  of  his  house  which 
was  not  otherwise  a  part  of  his  house. 

But  in  this  court  we  have  been  relieved  from  that  ques- 
tion of  malafides^  and  that  being  so,  it  appears  to  me  that 
we  have  nothing  whatever  to  do  with  the  times,  or  the  mode, 
or  the  circumstances  at  or  under  which  the  property  came 
to  exist  in  the  manner  in  which  it  did  exist  at  the  lime  the 
notice  was  given.  It  appears  to  me  that  it  must  be  tried 
exactly  in  the  same  way  as  if  the  site  of  the  whole  mass  of 
buildings  had  been  the  year  before  a  piece  of  unoccupied 
ground,  and  the  plaintiflc  had,  for  the  purpose  of  his  resi- 
dence and  of  his  business,  for  the  purpose  ot  manufacturing 
that  which  he  wanted  to  manufacture,  built  for  the  first  time 
the  mass  of  building  which  is  now  found  to  exist ;  and  if 
that  had  been  so  built  originally,  and  as  one  continuous 
structure,  for  one  common  purpose,  it  appears  to  me  that, 

Q)  Law  Rep.,  6  Eq.,  101.  (<)  1  J.  <fe  H.,  400. 

(»)  Law  Rep.,  9  Eq.,  432.  (*)  Law  Rep.,  1  Ch.,  276. 

(»)  6  W.  R.,  812.  (»)  1  Dr.  &  Sm.,  406. 

26  Eng.  Rep.  28 
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as  a  question  of  fact,  nobody  could  doubt  that  the  whole 
thing  was  one  building,  or  I  would  rather  say,  one  ''house." 
Of  course  the  word  "house"  does  not  mean,  it  seems  to  me, 
necessarily  a  mere  dwelling  house,  or  a  house  only  used,  or 
exclusively  or  principally  used,  for  a  residence ;  the  word 
"house"  includes  a  shop,  or  may  consist  of  a  shop.  The 
word  "house,"  beyond  all  question,  as  it  seems  to  me,  would 
include  a  very  large  inn,  or  anything  of  that  kind  which 
432]  was  built  for  one  *purpose.  It  has  been  held  to  in- 
clude St  Thomas'  Hospital,  which  was  a  much  stronger 
case  than  anything  we  have  before  us. 

Assuming,  then,  this  to  have  been  originally  built — and  I 
think  it  must  be  treated  exactly  on  that  footing — for  the 
purpose  to  which  it  was  at  the  date  of  the  notice  applied, 
then  it  was  one  building,  it  was  one  house.  There  was  in- 
ternal communication  between  every  part  of  that  building. 
The  door  in  the  High  Street  may  be  described,  and  I  should 
describe  it  myself,  as  the  front  door  of  that  house.  The 
door  in  Bethesda  Row,  in  the  cottage  that  was  No.  5,  may 
be  described,  and  I  should  myself  describe  it,  as  the  back 
door  of  that  house,  serving  every  purpose  whatever  for 
which  a  back  door  could  be  used. 

Now,  if  the  whole  of  this  had  been  used  by  the  plaintiflf 
for  his  own  residence  merely  as  a  private  house,  there  could 
be  no  question,  as  it  seems  to  me,  that  the  whole  was  one 
house ;  and  although  I  have  had  occasion  more  than  once 
to  consider  the  matter,  I  am  still  of  opinion,  and  will  repeat 
it,  that  according  to  my  view  a  house  is  not  the  less  a  house 
because  it  is  a  public  house  or  an  inn  ;  that  it  is  not  the  less 
a  house  because  it  comprises  or  is  used  for  the  purpose  of  a 
shop,  or  because  it  comprises  or  is  used  for  the  purpose  of 
a  workshop  or  storehouse. 

Then,  this  being  a  house,  all  connected  with  one  course 
of  occupation  and  user,  the  plaintiflf  uses  some  of  the  rooms 
for  living  in,  first  in  his  own  person,  and  afterwards  by  his 
servants ;  he  uses  other  parts  of  it  for  selling  goods,  other 
parts  for  making  bread,  other  parts  for  making  candles,  other 
parts  for  grinding  corn,  and  other  parts  for  stables  in  which 
the  horses  are  lodged  that  he  finds  it  convenient  to  use.  It 
seems  to  me,  unless  we  are  to  start  with  a  proposition  that 
a  house  ceases  to  be  a  house,  either  partly  or  partially,  be- 
cause part  of  it  is  used  for  the  purpose  of  business,  that 
this  is  as  much  a  house  as  if  it  had  been  originally  built  in 
tlie  exact  shape  in  which  it  now  is,  and  every  room  in  the 
house  as  they  are  placed  had  been  used  for  the  purpose  of 
a  private  residence.     It  seems  to  me  in  that  view  that  the 
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plaintiff  was  right  in  saying,  "You  must  not  take  part  of 
that  without  taking  the  whole." 

Now,  did  he  in  any  way  lose  this  right  by  the  manner  in 
which  he  shaped  his  claim  originally,  or  in  which  he  gave 
what  is  called  *or  may  be  used  as  a  counter- notice,  [433 
which  I  believe  a  man  is  not  obliged  to  give  i  Did  he  in  any 
way  lose  his  right  to  enforce  what  he  is  now  asking  us  to 
enforce  for  him  i  I  am  of  opinion  that  he  did  not  lose  that 
right.  He  is  not  obliged  to  say  exactly  in  what  light  he 
views  his  property.  He  is  not  obliged  to  say,  ''I  ask  you 
to  take  it  because  it  is  part  ot  a  house,"  or,  "I  ask  you  to 
take  it  because  it  is  part  of  a  building,"  or,  "I  ask  you 
to  take  it  because  it  is  part  of  a  manufactory."  He  is  not 
obliged  to  tell  his  adversary,  the  company,  exactljr  the 
ground  upon  which  he  is  going  to  bring  aimself  within  the 
act  of  Parliament.  What  he  says  is,  "  You  are  taking  part 
of  something,  and  I  am  willing  and  ready  to  sell  you  the 
whole  of  that  something."  He  might  describe  that  in  any 
way  he  likes.  He  might  describe  it  by  metes  and  bounds, 
instead  of  calling  it,  as  he  did  here,  "land  occupied  and 
used  by  him  in  his  business  of* a  merchant  and  manu- 
facturer." He  might  have  sent  the  company  a  plan  of  the 
whole,  and  said,  "That  is  a  plan  of  the  whole,  and  I  ask 
you  to  take  the  whole."  At  all  events,  if  there  was  any 
doubt  as  to  what  it  was  he  was  requiring  them  to  take,  the 
company  have  made  him  describe  it  accurately  in  the  amend- 
ment of  his  writ.  Therefore  it  seems  to  me  that  the  plain- 
tiff was  not  under  any  difficulty  arising  from  the  notice, 
and  that  being  so,  I  come  to  the  conclusion  that  it  was  part 
of  one  continuous  building  used  as  one  continuous  build- 
ing, and  I  am  of  opinion  that  the  plaintiff  was  right,  and  that 
the  order  of  the  Vice-Chancellor  must  be  affirmed. 

The  Vice- Chancellor  put  it  upon  the  ground  that  it  was 
part  of  a  manufactory.  I  do  not  think  it  necessary  to  go 
into  that  part  of  the  case,  as  to  whether  it  is  part  of  a  manu- 
factory or  not.  Although  I  confess  I  should  have  had  some 
doubt  about  it,  I  certainly  am  not  prepared  to  express  a 
dissent  from  the  conclusion  to  which  the  Vice-Chancellor 
came,  having  regard  to  the  extent  to  which  manufacture  is 
carried  on  here.  And  although  there  are  different  manufac- 
tures in  one  sense,  they  are  connected  with  one  business,  the 
business  of  selling  afterwards.  I  am  not,  therefore,  pre- 
pared to  express  my  dissent  from  the  ground  upon  which 
the  Vice-Chancellor  based  his  judgment.  However,  taking, 
as  1  do,  a  very  strong  and  clear  view  on  the  other  part  of 
the  case,  I  do  not  think  it  necessary  to  go  any  further  into 
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434]    that  part  of  it.     I  am  *of  opinion,  therefore,  that  the 
appeal  should  be  dismissed  with  costs. 

Brett,  L.J.:  I  am  also  of  opinion  that  this  judgment 
should  be  affirmed,  and  I  am  of  opinion  that  it  should  be 
affirmed  on  the  ground  that  this  was  one  house,  a  part  of 
which  was  taken,  and  also  that  it  was  one  manufactory, 
part  of  which  was  taken  ;  and  that  if  it  was  only  one  house 
It  was  also  a  manufactory ;  but  even  if  it  is  to  be  taken  to 
have  consisted  of  more  than  one  house,  it  was  nevertheless 
one  manufactory.  It  seems  to  me  that  the  case  has  raised 
a  question  on  the  construction  of  the  act  of  Parliament,  and 
also  a  question  of  the  treatment  of  facts.  With  regard  to 
the  construction  of  the  act  of  Parliament,  in  my  opinion 
there  are  three  different  things  treated  of  in  that  section  of 
the  act.  That  which  is  treated  of  is  premises,  and  there  are 
three  kinds  of  premises  which  are  described.  The  first  kind 
of  premises  described  is  a  house ;  and  that  word  has  been 
held  to  mean  not  merely  that  which  is  a  house  in  the  ordi- 
nary sense,  but  a  house  both  in  the  ordinary  and  legal 
sense ;  that  is  to  say,  it  must  be  a  house  in  the  ordinary 
sense,  but  it  may  include  more  than  a  house  in  the  ordinary 
sense,  namely,  that  which  is  also  a  house  in  the  legal  sense, 
that  is,  the  house  and  the  curtilage  and  garden,  and  all  that 
is  necessary  to  the  enjoyment  of  the  house.  The  second 
thing  which  is  described  in  that  section  seems  to  me  that 
whicn  is  not  in  the  ordinary  sense  a  house,  but  a  building 
which  is  in  the  nature  of  a  house,  although  in  ordinary  lan- 
guage it  would  not  be  called  a  house.  The  third  thing 
which  is  mentioned  in  the  section  is  a  manufactory,  which 
may  be  a  house,  or  may  be  a  building,  but  which  may  be 
something  more ;  that  is  to  say,  it  may  be  more  than  one 
house,  or  more  than  one  building,  or  it  may  consist  of 
neither  house  nor  building,  but  only  of  land  used  for  a  pur- 
pose of  manufacturing.  No  part  of  that  section  is  to  dimin- 
ish any  other  part.  Each  thing  described  is  different  from 
the  others,  and  it  is  not  circumscribed  by  the  description  of 
any  of  the  others. 

Now  that  being  so,  the  question  is  raised  whether  the 
premises  which  were  to  be  dealt  with  here  were  one  house 
or  one  building,  or  whether  they  were  one  manufactory.  I 
435]  cannot  help  feeling  *that  the  period  of  time  to  which 
alone  you  must  look  is  the  moment  before  the  notice  to  treat 
is  given  ;  and  what  you  have  to  consider  in  all  these  cases 
is  the  state  or  nature  of  the  premises  to  be  dealt  with  at  that 
moment,  and  that  it  does  not  signify  when  or  how  that  state 
of  the  premises  was  brought  about. 
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Now  to  consider,  first,  whether  these  premises  were  one 
house.  It  seems  to  nie  that  the  question  under  this  act  of 
•Parliament  as  to  whether  the  premises  were  a  house  or  not 
is  partly  structural  and  partly  one  of  user.  You  must  have 
the  premises  so  structurally  made  or  placed  that  they  may 
be  one  house,  that  is,  one  house  in  that  large  sense  to  which 
I  have  adverted ;  and  secondly,  you  must  have  them  en- 
joyed as  one-house,  or  held  as  one  house.  Now  here,  look- 
ing at  the  building,  a  model  of  which  has  beeu  shown  us, 
by  reason  of  the  internal  communication  and  by  reason  of 
the  circumscribed  ambit,  it  seems  to  me  that  structurally  it 
is  capable  of  being  considered  one  house.  You  could  have 
internal  communication  with  every  part,  and  they  are  so 
circumscribed  within  one  ambit  that  you  may  say  they  are 
within  one  curtilage. 

But  then  arises  the  question  whether  they  were  enjoyed 
as  one  house.  Now,  putting  aside  the  question  of  manu- 
factory, taking  it  as  if  they  were  used  lor  business,  how 
were  they  used  ?  There  is  but  one  occupier  dl  the  premises. 
The  premises  are  used  for  the  purpose  of  business.  The 
way  in  which  they  were  used  for  the  purpose  of  business  is 
that  the  business,  whatever  it  is,  is  carried  on  under  one 
management;  it  is  carried  on  by  servants  and  workmen, 
who  are  treated  as  one  body;  and  although  the  articles 
dealt  in  are  diflferent,  yet  the  whole  is  carried  on  by  one  per- 
son/ as  one  business.  If  that  be  true,  the  premises  are 
structurally  capable  of  being  one  house ;  they  are  occupied 
for  carrying  on  a  business,  as  I  have  said,  under  one  man- 
agement. I  cannot  think  it  makes  it  the  less  a  house  be- 
cause it  is  used  not  as  a  mere  residence  but  as  a  business 
house.  If  so,  I  think  the  company  brought  themselves  within 
the  statute  by  taking  No.  5  and  the  yard  behind  it,  or  either 
of  them,  and  that  they  were  bound  to  take  the  whole  house, 
or  to  give  up  what  they  had  taken. 

Then  I  am  also  of  opinion  that  this  is  one  manuafactory ; 
and  I  think  so  whether  it  is  one  house,  or  whether  you  are 
to  consider  it  as  more  than  one  honse.  I  cannot  think  that 
the  fact  of  its  being  *one  house  makes  it  less  of  a  [436 
manufectory  if  it  is  used  for  the  purpose  of  a  manufacture. 
I  do  not  think  that  this  is  the  meaning  of  the  act  of  Parlia- 
ment.  It  may  be  a  house  and  a  manufactury ;  it  may  be 
one  manufactorv  although  it  is  not  one  house.  The  question 
then  is,  first,  whether  it  is  a  manufactory ;  and  secondly, 
whether  it  is  one  manufactory. 

Now  J  looking  at  the  mode  in  which  these  premises  are 
nsed,  I  think  it  is  impossible  for  any  one  to  say  that  such 
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premises  can  be  required  for  selling  purposes  only.  The 
extent  of  the  premises  and  the  mode  in  which  the  different 
parts  of  them  are  used  make  it  clear  to  me  that  it  is  not  rea-* 
sonable  to  say  that  the  main  use  of  these  premises  was  for 
selling  purposes.  I  consider  that  the  main  use  of  these 
premises  was  for  manufacturing  purposes ;  and  if  that  be 
so,  althongh  selling  was  carried  on  on  the  premises,  still  I 
think  that  as  the  main  use  was  for  manufacturing  purposes, 
it  is  proper  to  call  them  manufacturing  premises.  At  all 
events,  as  a  question  of  fact,  the  Vice-Chancellor,  the  judge 
who  tried  this  case  in  the  first  instance,  came  to  the  conclu- 
sion, as  a  matter  of  fact,  that  these  premises  were  manu- 
facturing premises ;  and  upon  such  a  question  of  fact  I 
apprehend  this  cour-t,  as  a  court  of  error,  ought  not  to  over- 
rule the  decision  unless  we  can  satisfy  ourselves  that  it  was 
wrong.  And,  so  far  from  being  satisfied  that  it  was  wrong, 
I  am  myself  strongly  of  opinion  that  it  was  right  as  matter 
of  fact. 

Then  comes  the  question  whether  it  was  one  manufactory. 
Here  again  we  have  the  fact  that  the  business  is  carried  on 
by  one  person  under  one  management  by  servants  who  are 
treated  as  one  body,  and  therefore,  unless  there  is  some- 
thing to  prevent  these  premises  from  being  one  manufac- 
tory, it  seems  to  me  that  they  must  be  treated  as  one  manu- 
factory. Now,  what  is  relied  upon  is  this :  It  is  said  that 
different  processes  of  different  manufacture,  producing  dif- 
ferent results,  are  carried  on.  That  is  true,  but  it  seems  to 
me  that,  where  the  whole  business  is  carried  on  by  one  per- 
son under  one  body  of  servants  and  with  one  capital,  the 
mere  fact  of  different  articles  being  manufactured  on  the 
*  premises  produced  by  different  processes  does  not  make 
those  manufacturing  premises  two  sets  of  manufacturing 
premises,  but  leaves  them  one. 

Therefore,  I  think  that  whether  you  consider  this  as  a 
437]  house  or  *whether  you  consider  it  as  a  manufactory — 
it  is  both — but  in  either  case  it  is  one  and  single.  It  is  one 
set  of  premises,  and  used  for  one  purpose,  and  therefore  it 
is  one  house  and  it  is  also  one  manufactory.  In  either  case, 
I  think  that  either  No.  5  or  the  yard  brought  the  company 
within  the  statute.  I  think,  therefore,  that  this  judgment 
ought  to  be  affirmed. 

Cotton,  L.J.:  The  question  we  have  to  consider  is  this, 
whether  or  no  the  defendants,  by  the  notice  they  gave,  were 
proposing  to  take  a  part  or  fraction  of  one  of  those  units 
which  are  protected  by  the  92d  section.  Now  there  are 
three  words  used — ''part  only  of  any  house  or  other  build- 


Vol.  IX.]  CHANCERY  DIVISION.  223 

C.A.  Richards  v.  Swansea  Iraprovbment  and  Tramways  Company.  1878 

iag  or  manufactory."  In  my  opinion  those  must  be  con- 
sidered as  three  things,  that  is  to  say,  there  may  be  a 
manufactory  which  is  not  a  building,  there  may  be  a  build- 
ing which  could  not  properly  be  described  as  a  house,  and  a 
house  includes  more  than  mere  building,  and  I  am  of  opin- 
ion that  although  a  hoase  or  other  building  is  read  together 
in  this  sense,  that  a  house  involves  the  notion  of  building, 
yet  that  a  manufactory  does  not  involve  necessarily  the  idea 
of  building.  Manufactory  is  put  in  there,  in  my  opinion,  to 
provide  for  the  case  of  a  manufacture  being  carried  on  on 
premises  where  there  was  no  house  or  building,  but  yet  it  is 
a  manufactory  in  the  sense  of  its  being  premises  appropriate 
for  the  carrying  on  of  what  may  be  called  a  manufacture, 
and  is  a  manufactory  in  that  sense.  Then  "building"  and 
"house  "  I  also  look  upon  as  distinct  in  this  way,  that  there 
may  be  a  building  which  could  not  be  said  either  in  the 
legal  sense  or  in  the  ordinary  sense  to  be  a  hous6,  and  that 
therefore  that  word  was  added  as  something  different  from 
that  in  order  to  include  something  not  necessarily  included 
in  this  word  "house." 

I  do  not  intend  to  give  an  opinion  on  the  question  whether 
or  no  what  the  defendants  propose  to  take  by  their  notice  to 
treat  was  part  of  a  manufactory.  I  do  not  consider  it  neces- 
sary to  give  an  opinion  on  that  question,  because,  in  my 
opinion,  what  they  were  proposing  to  take  was  part  of  a 
house.  We  are  not  construing  this  section  now  for  the  first 
time.  We  have  had  plenty  of  authority  as  to  what  the 
meaning  of  "  house"  is,  and  although  I  do  not  at  all  think 
that  we  ought  to  construe  this  liberally  to  *favor  the  [438 
landowner,  yet  we  ought  to  construe  it  reasonably  and  fairly, 
having  regard,  of  course,  to  previous  decisions,  and  having 
regard  to  this,  that  the  object  and  an  tention  of  this  section 
was  evidently  to  give  a  certain  protection  to  landowners,  to 
pei-sons  whose  property  was  taken  away  from  them  against 
their  will,  so  that  no  person  should  be  required  to  sell  a 
fraction  only  of  that  wnich  ought  to  be  regarded  as  a  unit, 
when  he  might  be  very  materisuly  prejudiced  by  having  left 
on  his  hands  certain  fractions  only  of  that  unit,  not  capa- 
ble of  being  used  efficiently  when  one  fraction  had  been 
taken  away  from  it.  What  we  have  to  do  is  to  construe  the 
section  fairly,  and  see  whether  or  no  in  the  present  case 
that  which  the  company  are  proposing  to  take  is  or  is  not  a 

fart  of  one  of  these  units  described  in  this  act  of  Parliament, 
should  mention  here  that  one  must  not  really  be  nice  to 
see  whether  or  no  proper  notices  have  been  in  terms  given  ; 
it  is  quite  sufficient,  in  my  opinion,  if,  when  the  company 
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have  proposed  to  take  a  bit  of  land,  the  landowner  has  given 
them  notice  that  he  is  able  and  willing  to  sell,  and  desires 
them  to  take  the  whole  of  a  certain  defined  property. 
Whether  or  no  he  describes  it  inaccurately  as  a  manufac* 
tory  when  he  onght  to  have  described  it  as  a  house,  or  as  a 
building  when  it  ought  to  be  described  as  a  house,  or  vice 
versa^  is,  in  my  opinion,  immaterial.  I  mention  that,  be- 
cause in  the  present  case  the  argument  at  first  was  simply 
directed  to  the  question  of  whether  or  no  this  was  a  manu- 
factory, and  the  notice  given  by  the  landowner,  the  plaintiff, 
no  doubt  pointed  specifically  to  a  manufactory  and  not  to 
what,  in  my  opinion,  was  the  proper  description  of  this,  a 
house. 

With  regard  to  the  word  *' house,"  it  is  impossible  to 
say  it  is  to  be  confined  to  a  building  used  wholly,  or  al- 
most wholly,  for  residential  purposes.  In  fact  it  was 
conceded  by  Mr.  Dickinson,  and  it  could  not  be  well  dis- 
puted, that  ^' house"  would  include  business  premises,  and, 
m  my  opinion,  that  is  perfectly  correct,  although  possibly 
it  might  be  said  that  "house"  points  primarily  to  a  res- 
idence. Yet  it  is  impossible,  especially  after  the  decided 
cases,  to  say  that  a  "house"  is  confined  to  that  of  which 
the  primary  object  is  residential.  I  refer  to  a  case  which 
was  so  often  quoted  in  the  argument,  that  of  St  Thomas' 
Hospital.  No  doubt  persons  did  reside  there,  and  the  per- 
439]  sons,  while  they  were  *being  treated  there  for  dis- 
eases or  for  accidents  under  which  they  were  suffering,  did 
some  of  them  live  there.  Yet  it  is  impossible  to  say  that  it 
was  a  residential  house,  but  it  was  held  to  be  a  house 
within  the  fair  meaning  of  this  act  of  Parliament.  That  the 
word  "house"  is  not  to  be  confined  to  something  used  for 
residential  purposes  is  vi^ry  apparent  from  what  was  said  by 
Lord  Hatherley,  when  Vice-Chancellor  Wood,  that  you 
could  not  possibly  take  the  theatre  of  the  hospital  and  then 
say  you  were  not  taking  part  of  the  house,  if  you  were  to 
confine  that  which  is  part  of  the  house  within  tne  meaning 
of  this  section  to  that  which,  although  not  structurally  part 
of  the  building  was  required  for  the  residential  purpose,  it 
is  impossible  to  say  that  the  theatre  of  the  hospital  could  be 
in  any  way  connected  with  residential  purposes,  although 
persons  dfd  reside  in  the  hospital,  or  with  the  residence  of 
the  persons  who  were  so  treated.  If  we  arrive  at  this,  that 
a  hospital  is,  within  the  fair  meaning  of  the  act  of  Parlia- 
ment, a  "house"  within  this  section,  then  everything  which 
is  an  adjunct  to  the  hospital  for  the  purpose  for  which  a 
house  qvd  hospital  is  used  is  a  part  of  the  house. 


Vol  IX.]  CHANCERY  DIVISION.  225 

C.A.  Rlcharda  y.  Swansea  Improvement  and  Tramways  Company.  1878 

Now,  I  think  that  is  not  unimportant  in  the  present  case, 
for  this  reason.'  What  we  have  to  consider  is,  whether  or 
no  these  premises  are  one  house.  I  quite  agree  with  what 
Lord  Justice  Brett  has  said,  that  the  word  includes  what  in 
ordinary  parlance  is  considered  a  house,  and  includes  every- 
thing which  in  law  would  pass  by  the  conveyance  of  a  house 
or  messuage.  Now,  look  at  this,  and  see  whether  it  does 
not  come  within  the  ordinary  sense  of  a  house,  certainly 
within  the  legal  sense  of  a  house.  Here  we  have  a  large 
block  of  building;  it  is  connected  throughout  by  internal 
communications,  that  is  to  say,  there  are  certain  yards  in- 
cluded within  the  ambit  of  these  premises ;  there  are  doors 
opening  into  these  yards,  by  which  you  can  communicate 
from  the  front  to  the  back  of  these  premises  without  going 
into  any  public  thoroughfare.  Then  we  have  what  was 
originally  a  separate  cottage  in  Bethesda  Row,  but  there  has 
been  an  internal  communication  made  through  that  house 
into  Bethesda  Row,  and  that  is  used  as  a  means  of  access, 
and  may  be  called  a  back  door  to  the  rest  of  the  premises 
for  bringing  in  and  taking  out  sacks  full  and  empty,  and 
for  persons  to  go  in  and  come  out.  Then  there  *is  [440 
another  communication  on  the  other  side  towards  Bethesda 
Street,  and  there  is  on  that  side  of  the  premises  a  yard, 
which  is  used,  for  purposes  connected  with  the  business  car- 
ried on  in  the  adjoining  buildings.  The  question,  to  my 
mind,  is  not  that  of  the  particular  use  to  which  these  prem- 
ises are  being  applied.  1  entirely  disregard  the  question  as 
to  whether  or  no  the  particular  use  is  such  that  they  are  a 
''manufactory"  in  consequence  of  that  use.  Here  we  have 
a  building  with  continuity,  if  not  unity,  of  structure;  we 
have  it  in  common  occupation,  that  is  to  say,  all  in  the  occu- 
pation of  the  plaintiff  by  himself  and  his  servants  in  carry- 
ing on  the  business,  of  which  we  may  say  the  front  is  the 
property  in  High  Street,  where  there  is  the  shop,  the  place 
where  he  sells  what  he  makes  and  buys  for  the  purpose  of 
selling.  If  you  disregard  entirely  the  question  of  manufac- 
tory, I  think  few  persons  would  hesitate  to  say  that  the 
whole  of  the  block  is  a  house  having  entrances  in  High  Street 
and  in  Bethesda  Row.  Moreover,  that  will  be  part  of  a 
house  within  the  meaning  of  this  act  of  Parliament  which 
would  pass  by  a  conveyance  of  the  house,  although  not  part 
of  the  structure  at  all,  being  part  of  the  curtilage  or  land,  or 
yard,  connected  with  the  house  in  such  a  way  that  it  would 
pass  within  the  description  of  a  house. 

Then,  does  this  cease,  either  in  legal  language  or  in  ordi- 
nary language,  to  be  the  one  unit,  a  house,  oecause  different 
26  Eng.  Rep.  29 
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parts  of  it  are  used  for  the  purpose  of  manufacture,  or  for 
the  purpose  of  different  manufactures?  In  my  opinion  it 
does  not.  Taking  what  I  will  assume  to  be,  independently 
of  its  user,  a  house,  whether  or  no  the  whole  of  tne  user  is 
for  the  purpose  of  the  owner  of  the  house,  for  the  purpose  of 
the  business  carried  on  by  him  in  his  house,  can  that  possi- 
bly prevent  these  premises  from  still  being  a  house  within 
the  meaning  of  this  section?    In  my  opinion  it  cannot. 

Then  we  come  to  this,  that  by  the  notice  which  the  de- 
fendants, the  Tramway  Company,  have  ^iven,  they  propose 
to  take  that  part  of  this  block,  which  is  in  fact  the  back 
door,  that  is  to  say,  the  old  cottage  No.  6,  which  has  by  the 
alteration  in  structure  been  made  capable  of  being  part  of 
the  house,  and  which  is  actually  used  as  a  part  of  the  house. 
They  have  also  taken  what,  in  my  opinion,  is  part  of  the 
house  in  legal  language,  if  it  would  not  be  in  ordinary  lan- 
44 IJ  guage,  although  I  do  not  at  all  say  it  would  not  *be, 
namely,  that  yard  which  lies  on  one  side  of  these  premises. 
That  being  so,  I  am  of  opinion  that  they  have  taken  part  of 
that  unit,  the  house,  and  under  the  92d  section  they  cannot 
take  that  alone  if  the  owner  desires  them  to  take  the  en- 
tirety, and  is  able  and  willing  to  convey  to  them  the  entirety, 
which  the  plaintiff  professes  to  be. 

In  my  opinion,  therefore,  the  decision  was  right,  and  in 
this  case  the  plaintiff  is  entitled  to  protect  himself  from  the 
act  of  the  defendants,  and  to  prevent  them  from  taking  part 
without  taking  the  entirety  or  the  block,  whicb  he  has  suf- 
ficiently described  by  his  notice  and  by  his  writ. 

Solicitors  for  plaintiff :  Belly  Brodrick  &  Qray^  agents  for 
Smith,  Lewis  &  Jones,  Swansea. 
Solicitor  for  defendants :    Walter  Webb. 


[9  Chancery  Diyision,  441.] 
V.C.M.,  Feb.  6,  6,  7,  14,  19,  20.  1877.    C.A..  Jane  23,  1878. 

Doucet  v.  Geqghegan. 

[1876    D.     16a.] 

DomieU — Change  of  Original  DomioU — Permatrntce  of  KeHdenee — Deelaraiiotu  of 

Intention, 

The  testator  in  the  soit  was  a  Frenchman,  bnt  had  lived  twenty-seyen  years  in 
England,  during  the  greater  part  of  which  time  he  was  a  partner  in  an  English  house 
of  business,  paying  occasional  yisits  to  France.  He  married  successively,  in  English 
churches,  t^^o  wives,  who  were  Englishwomen  and  Protestants,  though  himself  a 
Roman  Catholic,  and  his  children  were  brought  up  in  England  as  Protestants.  He 
made  his  will  in  the  English  form,  and  left  his  property  in  a  manner  inconsistent 
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with  French  law.  Upon  an  action  to  establish  a  French  domtcil,  numerous  witnesses 
deposed  that  he  had  made  various  parol  declarations  that  he  intended  to  return  to 
France  when  he  made  his  fortune.  It  was  also  proved  that  he  always  refused  to  be 
naturalized  in  England,  and  would  not  take  a  lease  of  more  than  three  years  of  his 
house  : 

Held  (affirming  the  decision  of  Malins,  Y.C.),  that  the  acts  of  the  testator  mani- 
fested an  intentioii  to  acquire  an  English  domicil ;  and  that  his  declarations  of  inten- 
tion to  return  to  France  when  he  h^  made  his  fortune  were  not  sufficient  to  rebut 
the  conclusion  to  be  derived  from  the  facts  of  his  life,  especially  of  his  English  mar- 
riages. 

This  action  was  brought  byAdele  Doucet,  thti  widow  of  the 
testator,  Frangois  Eagdne  Doucet,  against  William  Joseph 
Geoghegan,  *the  executor  of  his  will,  and  Michael  [442 
John  Geoghegan,  the  testamentary  guardian.  The  testator 
was  by  birth  a  Frenchman,  but  lived  and  carried  on  business 
for  many  years  before  his  death  in  England.  His  will  was 
made  in  England,  and  was  dated  the  26th  of  November,  1872, 
and  thereby  he  appointed  William  Joseph  Geoghegan  and 
Frederick  Allen  executors  and  trustees ;  and  after  bequeath- 
ing certain  pecuniary  and  specific  legacies,  he  gave  and 
bequeathed  to  his  trustees  all  his  capital  invested  in  the 
business  theretofore  carried  on  by  him,  and  all  his  share  and 
interest  in  the  same  business,  and  all  the  rest  of  his  property, 
npon  trust  for  sale  and  conversion,  and  to  stand  possessed  of 
the  proceeds  upon  trust  as  to  one  moiety  for  his  children  as 
therein  mentioned,  and  as  to  the  other  moiety  upon  trust  to 
pay  the  annual  produce  thereof  to  the  plaintiflE  during  her 
widowhood,  and  after  her  decease  or  re-marriage,  which 
should  first  happen,  upon  trust  for  his  children  in  the  same 
manner  as  thereinbefore  directed  with  respect  to  the  other 
moiety.  And  in  the  event  of  there  being  no  child  who 
should  attain  a  vested  interest,  in  trust  for  the  plaintiff  for 
life,  and  after  her  death  upon  trust  for  his  sister  Clemence, 
the  wife  of  Auguste  Duclerc ;  and  the  will  contained  powers 
of  advancement  and  maintenance  for  the  benefit  of  the  chil- 
dren during  minority.  And  after  expressing  a  desire  that  his 
children  should  be  brought  up  in  the  Roman  Catholic  faith, 
he  with  that  object  nominated  and  appointed  the  above- 
named  defendant,  Michael  John  Geoghegan,  a  Roman  Cath- 
olic, guardian  of  his  children  during  minority,  and  requested 
and  empowered  him  to  take  upon  himself  all  the  necessary 
duties  of  the  guardianship  for  the  purpose  aforesaid.  The 
testator  left  t^e  plaintiff,  his  widow,  and  three  children  by 
her,  him  surviving ;  all  of  whom  were  infants.  Frederick 
Allen  renounced  and  disclaimed  the  executorship  and  trus- 
teeship of  the  will,  and  the  same  was  proved  on  the  8th  day 
of  Januarjr,  1876,  by  the  defendant  W.  J.  Geoghegan  alone. 

The  plaintiff  contended  that  F.  E.  Doncet  was  a  domiciled 
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Frenchman,  and  that  the  validity  of  the  will,  the  adminis- 
tration of  his  estate,  the  rights  of  the  plaintiflf  and  her  chil- 
dren in  that  estate,  and  the  right  of  the  plaintiff  to  the 
guardianship  of  her  children,  were  respectively  governed 
by  the  law  of  France ;  by  which  the  plaintiff,  as  the  widow 
443]  of  a  Frenchman,  was  entitled  *to  one  moiety  of  the 
real  and  personal  estate  of  which  he  died  possessed  unfet- 
tered by  any  trust,  and  his  children  were  in  like  manner 
entitled  to  the  other  moiety.  By  the  same  law  ther  plaintiff 
as  such  widow  was  entitled  to  the  guardianship  and  educa- 
tion and  bringing  up  of  her  children  by  her  deceased  hus- 
band, free  from  the  control  of  the  defendants,  or  either  of 
them,  or  of  any  third  person.  There  were  seveml  other  par- 
ticulars in  which  the  will  was  inconsistent  with  the  law  of 
France. 

The  plaintiff  claimed  that  it  might  be  declared  that  the 
estate  of  F.  E.  Doucet  ought  to  be  administered  according 
to  the  law  of  France ;  and  that  his  will  was  null  and  void 
so  far  as  it  was  in  any  particular  in  contravention  to  the  law 
of  France  relating  to  the  wills  of  Frenchmen. 

The  facts  proved  in  the  case,  and  which  were  common  to 
both  sides,  were  as  follows :  The  testator  was  by  birth  a 
Frenchman,  and  was  born  in  1820.  He  resided  in  France 
till  he  was  twenty- seven  years  of  age.  His  father  was  a 
shirtmaker  in  Paris,  and  he  was  brought  up  with  a  knowl- 
edge of  that  business.  For  seven  years  he  was  in  the  French 
army.  In  the  year  1847  he  came  to  England  and  became 
assistant  in  a  hosier's  shop.  In  1851  he  entered  into  part- 
nership in  the  hosiery  business  with  a  Mr.  Barlow,  the  part- 
nership deed  being  drawn  in  the  French  language,  and  with 
the  sanction  of  his  father.  On  the  17th  of  September,  1852, 
he  married  his  first  wife,  an  English  lady,  who  died  on  the 
3d  of  October,  1853.  She  was  of  the  Protestant  religion,  and 
the  marriage  took  place  in  an  English  church,  according  to 
the  Protestant  form,  and  the  testator,  who  was  brought  up 
in  the  Catholic  religion,  always  allowed  her,  without  any 
interference  on  his  part,  to  practise  her  own  religion.  On 
the  1st  of  September,  1853,  just  before  the  death  of  his  first 
wife,  he  entered  into  partnership  with  the  defendant,  W.  J. 
Geoghegan,  as  hosiers,  and  the  business  was*carried  on  in 
Regent  Street,  under  the  style  of  ''Geoghegan  &  Doucet." 
At  the  expiration  of  ten  years,  that  is,  in  1863,  this  partuer- 
ship  was  renewed  for  ten  years  longer. 

On  the  5th  of  January,  1856,  the  testator  married,  in  an 
English  church,  his  second  wife,  the  plaintiff,  who  was  also 
a  Protestant,  her  father  being  French  and  her  mother  Eng- 
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lish.  The  testator  did  not  on  the  occasion  of  this  or  of  his 
former  marriage  conform  *to  the  formalities  which  [444 
are  required  by  the  French  law  for  the  legalization  of  mar- 
riages of  Frenchmen  in  a  forein  country.  During  the  whole 
period  of  the  marriage  the  plaintiff  continued  in  the  Protest- 
ant religion,  and  was  a  regular  attendant  at  the  established 
church. 

There  was  no  child  of  either  marriage  until  1861,  when  a 
son  was  born,  and  upon  that  occasion  the  plaintiff,  at  the 
urgent  request  of  the  testator,  and  in  order  to  please  his 
father  and  mother,  allowed  the  son  to  be  baptized  in  the 
Catholic  form,  but  from  that  time  to  the  death  of  the  tes- 
tator the  son  was  brought  up  as  a  Protestant,  and  regularly 
attended  a  Protestant  church  with  his  mother.  There  were 
two  other  children  born  subsequently,  both  being  girls,  who 
were  baptized  in  the  Protestant  form,  and  were  brought  up 
in  the  Protestant  religion.  No  objection  was  raised  by  the 
testator  during  his  life  to  any  of  his  children  being  educated 
as  Protestants,  and  he  himself  only  attended  a  Catholic 
church  upon  one  occasion  during  the  period  of  his  residence 
in  England. 

In  the  year  1869,  the  house  of  Geoghegan  &  Doucet  estab- 
lished a  branch  business  in  Paris,  which  lasted  till  the  year 
1874. 

In  the  year  1870,  the  partnership  between  the  testator  and 
William  Geoghegan  having  then  three  years  to  run,  was  re- 
newed for  another  period  oi  ten  years.  The  testator's  share 
of  the  profits  amounted,  during  the  latter  years  of  the  part- 
nership, to  about  £1,600  per  annum.  Of  this  sum  he  drew 
out  about  half  for  his  personal  expenses,  and  the  remainder 
was  allowed  to  remain  as  part  of  the  capital  of  the  business, 
so  that  the  capital  of  the  testator  at  the  time  of  his  death 
amounted  to  nearly  £8,000.  When  the  testator  first  mar- 
ried the  plaintiff,  they  lived  over  the  business  premises  in 
Regent  Street,  they  afterwards  removed  into  lodgings  in  Ben- 
tinck  Street,  where  they  resided  between  eleven  and  twelve 

J^ears,  and  then  the  testator  took  a  lease  for  three  years  of  a 
lOuse  in  Albion  Road,  St.  John's  Wood,  in  which  he  lived 
until  his  death,  which  took  place  on  the  17th  of  June,  1874. 
The  evidence  of  the  witnesses,  who  were  examined  in 
court,  in  support  of  the  plaintiff's  case,  and  in  favor  of  a 
French  domicil,  was  to  the  following  effect :  The  plaintiff, 
Madame  Doucet,  deposed  that  the  testator  always  and  con- 
tinuously expressed  an  intention  of  ^returning  to  [445 
live  in  France  when  he  had  made  suflScient  money  to  enable 
him  to  do  so.    He  refused  to  purchase  a  house  or  to  take  a 
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loDger  lease  than  three  years,  because  it  would  interfere  with 
his  returning  to  France.  He  always  desired  to  improve  the 
branch  business  in  Paris,  which  would  enable  him  to  live 
there,  and  to  establish  his  son  in  that  business.  After  being 
taken  ill,  he  was  still  more  anxious  to  return  to  France,  be- 
cause he  thought  his  native  air  would  improve  his  health. 
He  said  in  confidence  that  he  should  not  tell  the  Geoghegans 
that  he  intended  returning  to  France.  He  went  to  Paris 
two  or  three  times  a  year,  and  remained  there  two,  three, 
and  four  weeks  at  a  time.  The  plaintiff  usually  went  with 
him  once  every  year.  He  was  always  fond  of  France,  and 
used  to  point  out  to  her  the  advantages  of  living  there.  He 
refused  to  be  naturalized  in  England,  and  often  spoke  of  the 
advantage  he  derived  in  being  a  Frenchman,  as  it  exempted 
him  from  serving  on  juries.  Before  her  marriage  the  testa- 
tor promised  her  in  the  presence  of  her  father  and  mother 
that  all  her  children  should  be  brought  up  in  the  Protestant 
religion,  and  it  was  in  consideration  of  that  promise  that 
she  married  him.  The  eldest  son  was  baptized  bv  a  Catho- 
lic priest  to  please  the  testator^s  father  and  mother,  and  at 
his  urgent  request,  but  from  that  time  he  never  interfered 
with  the  religion  of  the  children,  and  all  three  were  brought 
up  as  Protestants,  and  the  elder  children  went  to  church 
with  her.  In  1857  the  testator  had  made  a  will  by  which  he 
gave  her  everything,  but  in  1872  she  urged  him  to  make  a 
new  will.  He  said  in  answer  to  this  that  it  was  unneces- 
sary, since  the  French  law  provided  for  the  distribution  of 
property.  He  afterwards  altered  his  mind,  and  promised 
to  make  another  will  when  he  next  went  to  France.  The 
present  will  she  had  never  heard  of  till  after  his  death. 

Several  other  witnesses  deposed  to  the  fact  that  the  testa- 
tor had  frequently  in  the  strongest  terms  expressed  his  in- 
tention of  returning  to  France  and  permanently  settling 
there,  when  he  had  made  sufficient  money  to  enable  him  to 
do  so,  and  that  these  expressions  of  his  intentions  continued 
up  to  the  last  day  of  his  life. 

Some  of  these  witnesses  said  that  he  had  expressed  a  wish 
to  take  a  house  on  the  River  Marne,  near  the  place  of  his 
birth,  where  he  could  enjoy  his  favorite  amusements  of  boat- 
446]  ing,  fishing,  *and  sketching,  and  that  the  testator 
was  proud  of  his  country  and  of  being  a  Frenchman,  and 
was  prepared  during  the  war  between  France  and  Germany 
to  join  the  army  of  France  if  called  upon. 

On  behalf  of  the  defence,  and  in  favor  of  an  English  dom- 
icil,  one  witness  said  the  testator  many  years  ago  expressed 
his  intention  of  returning  to  live  in  France  after  ne  had 
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*' spoiled  the  Egyptians,"  but  since  then  he  had  said  nothing 
either  way  about  his  return.  The  defendant  W.  J.  Geoghe- 
gan, the  partner  of  the  testator,  said  his  impression  was 
that  M.  Doucet  in  the  first  years  of  his  residence  in  England 
had  a  vague  idea  of  returning  to  France,  but  in  the  later 

J^ears  he  never  referred  to  leaving  England,  but  said  Eng- 
and  was  his  home,  and  he  refused  to  accept  the  witness's 
proposal  that.he  should  remain  half  the  year  in  Paris  for 
the  sake  of  improving  the  Paris  business,  because  he  said 
that  since  his  father  and  mother's  death  he  had  no  interest 
in  living  in  France,  and  that  he  should  not  like  to  return 
and  no  longer  find  his  father's  house  open  to  him.  He  was 
always  glad  to  get  home  after  two  or  three  weeks'  stay  in 
Paris,  and  seemed  much  more  settled  after  he  took  his 
house  in  St.  John's  Wood,  which  he  was  particularly  fond 
of,  he  used  to  call  his  paradise,  and  had  laid  out  about  £800 
in  the  repairs  of  that  rho use. 

The  evidence  of  the  mother  of  the  testator's  first  wife,  and 
of  M.  J.  Geoghegan,  the  solicitor  who  prepared  his  will, 
was  also  strongly  a^inst  the  testator  having  had  any  inten- 
tion of  returning  to  France. 

The  action  came  on  for  hearing  before 'Vice-Chancellor 
Malins  on  the  5th  of  February,  1877. 

J.  Pearson^  Q.C.,  Dr.  Tristram^  and  CoUrell^  for  the  plain- 
tiff :  The  domicil  of  the  testator  was  originally  French,  and 
a  person  always  retains  his  domicil  of  origin  until  he  does 
something  to  show  that  he  intends  to  throw  off  that  domicil 
and  acquire  a  new  one.  To  decide  whether  a  man  has 
changed  his  domicil,  you  must  take  facts  as  well  as  inten- 
tion. You. may  from  some  circumstances  infer  an  intention 
to  change  the  domicil  of  origin,  but  you  may  rebut  any  such 
inference  by  showing  it  was  not  the  intention  of  the  person 
to  acquire  a  domicil  in  the  country  he  is  inhabiting :  as  for 
instance,  if  a  man  is  here  because  he  has  *any  par-  [447 
ticular  occupation  in  the  country,  or  is  here  for  the  purpose 
of  trade,  witnout  any  intention  of  making  this  his  permanent 
abode.  On  the  subject  of  intention  there  is  the  case  of  Doug- 
las V.  Douglas  {'\  in  which  Vice- Chancellor  Wickens  ex- 
plained his  view  of  the  law  in  this  way :  "  What,  therefore, 
nas  to  be  here  considered  is  whether  the  testator  ever  act- 
ually declared  a  final  and  deliberate  intention  of  settling  in 
England,  or  whether  his  conduct  and  declarations  led  to  the 
belief  that  he  would  have  declared  such  an  intention  if  the 
necessity  of  making  his  election  between  the  countries  had 
arisen."     The  evidence  in  that  case  was  stronger  than  in 

(»)  Law  Rep.,  12  Eq.,  617,  645. 
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this  case  to  show  that  the  testator,  whose  domicil  of  origin 
was  Scotch,  had  changed  his  domicil,  bat  the  Yice-Chan- 
cellor  said  that  no  intention  had  been  expressed  to  that 
effect,  and  decided  in  favor  of  a  Scotch  domicil.  Here  there 
is  no  evidence  to  show  that  the  testator  intended  to  resign 
liis  French  domicil  and  to  acqnire  a  domicil  in  England. 
And  the  rule,  as  expressed  in  Price  v.  DewhuT8t(^\  is  that 
the  law  of  the  place  of  domicil  is  to  regulate  the  decision  of 
what  was  the  last  will  and  what  are  the  rights  under  it. 

Before  a  new  domicil  can  be  acquired  there  must  be  some 
act  to  show  that  the  old  domicil  was  relinquished ;  that  was 
expressed  in  Udnyy,  Udny(^).  It  requires  a  very  strong 
case  to  make  a  man  lose  his  domicil  of  origin.  Change  of 
residence,  however  long  and  continued,  will  not  be  sufficient 
to  effect  a  change  of  domicil  as  regulating  the  testamentary 
acts  of  an  individual  without  an  express  intention  to  take  a 
new  domicil.  The  case  of  MoorJiouse  v.  Lord  (*)  lays  down 
that  rule  very  forcibly.  In  order  to  lose  a  domicil  of  origin 
and  to  acquire  a  new  domicil  a  man  must  intend  quatenus 
in  illo  exuere  patriam.  It  is  not  enough  for  him  to  take  a 
house  in  the  new  country,  even  with  the  probability  and 
the  belief  that  he  may  remain  there  all  the  days  of  his  life, 
but  he  must  intend  to  cease  to  be  a  Frenchman,  and  to  be- 
come an  Englishman.  This  was  followed  in  King  v.  Fox- 
well  (*),  where  the  Master  of  the  Rolls  said  that  a  permanent 
domicil  could  not  be  decided  by  mere  length  of  time,  but  it 
448]  involved  the  intention  of  *the  person.  Even  the  pur- 
chase of  a  place  of  residence  in  England  would  not  be  con- 
clusive :  Hodgson  v.  De  Beauchesne  (*). 

It  was  laid  down  in  Jopp  v.  Wood{^\  affirmed  on  ap- 
peal (^),  that  a  domicil  can  only  be  changed  animo  etfactoy 
and  residence  alone,  although  decisive  as  to  the  factum,  is 
an  equivocal  act  as  to  the  animus.  The  acquisition  of  a 
new  domicil  involves  the  abandonment  of  the  previous  dom- 
icil, and  to  effect  the  change  the  animus  of  abandonment 
must  be  shown.  A  man  going  abroad  for  the  purpose  of 
trade  and  to  obtain  a  fortune,  does  not  by  a  residence 
abroad  intend  to  acquire  a  foreign  domicil.  You  cannot 
take  away  a  man's  right  to  his  domicil  of  origin  unless  there 
is  an  express  intention  to  part  with  it.  In  this  case  there  is 
the  strongest  evidence  of  an  intention  to  return  to  France 
and  live  there  permanently.     We  are  not  to  assume,  because 

(')  4  My.  <fc  Cr.,  76,  84.  (*)  12  Moo.  P.  C,  285. 

(«)  Law  Rep.,  1  H.  L.,  Sc,  441.  (•)  34  Beav.,  88. 

O  10  H.  L.  C,  272.  (')  4  D.  J.  A  S.,  616. 
O  3  Ch.  D.,  618;  18  Eng.  R.,  644. 
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a  man  marries  an  Englishwoman  when  he  comes  here  for  the 
purpose  of  trade,  that  on  that  account  he  intends  to  live  for 
the  rest  of  his  life  in  England  ;  nor  can  we  say  that  because 
he  has  children  bv  his  wife,  that  therefore  he  meant  to  be 
an  Englishman.  This  lady,  however,  was  not  English,  for 
her  father  was  a  Frenchman  and  she  was  born  in  Italy. 

From  the  evidence  before  the  court  there  is  but  one  inten- 
tion shown,  viz.,  that  he  intended  to  return  and  live  in 
France  when  he  had  made  money  enough  to  enable  him  to 
do  so.  He  came  here  for  trading  purposes.  He  jiever  took 
a  step  in  England  to  tix  himself  to  the  soil.  He  would  only 
take  a  short  lease  of  his  house,  in  order  that  it  should  not 
interfere  with  his  return  to  his  native  country. 

We  have  also  eighteen  witnesses  who  have  been  examined, 
all  of  whom  state  positively  that  the  testator  frequently  and 
upon  all  occasions  spoke  of  his  intention  to  return  and  live 
in  France,  and  these  expressions  were  continued  down  to 
the  day  of  his  death.  And  against  this  long  list  of  witnesses 
there  are  only  two  on  the  other  side,  namely,  the  two  Ged- 
ghegans,  who  eive  evidence  in  contradiction  to  ours.  The 
provisions  of  the  will  are  very  unjust  towards  the  plain tiflf, 
and  are  inconsistent  with  the  previous  acts  and  promises  of 
the  testator.  It  is  almost  impossible  to  believe  that  it  ex- 
presses his  real  intentions. 

*Olasse,  Q.C.,  and  If^.  G.  Bagshawe^  for  William  [449 
J.  Geoghegan :  The  cases  cited  in  support  of  a  French 
domicil  are  very  different  in  their  circumstances  from  the 
present  case.  To  show  that  a  man  intends  to  change  his 
domicil,  one  fact  is  worth  a  dozen  expressions  of  intention 
such  as  we  have  from  the  witnesses  on  behalf  of  the  plain- 
tiff, who  only  repeat  the  observations  of  a  man  who  spoke 
what  he  might  for  the  moment  be  thinking  of.  But  what 
are  the  facts  ?  The  testator  had  married  two  wives  in  Eng- 
land, both  English  and  both  Protestants;  he  bad  children 
brought  up  in  English  habits,  and  also  educated  in  the 
Protestant  religion.  He  had  a  lucrative  business :  he  had 
entered  into  partnership  on  three  occasions  with  William 
Geoghegan,  and  each  time  for  ten  years.  He  had  settled 
himself  in  a  house  in  which  he  was  thoroughly  happy  and 
contjjnted,  and  on  which  he  had  expended  a  large  sum  of 
money.  In  contradiction  of  the  plaintiff's  evidence  as  to 
expressions  of  intention,  we  have  the  evidence  of  the  two 
Geoghegans  that  he  meant  to  make  England  his  home. 

As  to  authorities,  the  case  of  Drevon  v.  DrevonC)  is 
stronger  than  any  other,  and  is  singularly  like  the  present 

(•)  84  L,  J.  (Ch.),  129. 

26  Eng.  Rep.  30 
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case  in  all  its  circumstances.  Then  in  Ildldane  v.  Eckford  (') 
it  was  laid  down  that,  in  order  to  effect  a  change  of  domicil, 
it  is  not  necessary  that  a  nian  should  do  all  in  his  power  to 
divest  himself  of  his  original  nationality,  exuere patriam^  it 
being  sufficient  that  there  should  be  a  change  of  residence 
of  a  permanent  character  voluntarily  assumed ;  and  though 
a  residence  may  be  originally  temporary,  so  soon  as  a 
change  of  purpose  or  animus  manendi  can  be  inferred,  the 
fact  of  domicil  is  established. 

The  facts  in  Stevenson  v.  Masson  (")  were  not  nearly  as 
strong  in  favor  of  an  English  domicil  as  in  this  case,  but 
the  domicil  in  this  country  was  established  ;  and  in  Brund 
V.  Brunei  (")  it  was  held  that  a  French  subject,  by  estab- 
lishing himself  in  business  in  this  country,  marrying,  and 
continuing  to  reside  here  for  more  than  thirty  years,  making 
only  occasional  visits  to  France,  had  established  an  English 
domicil,  and  there  the  testator  had  refused  to  take  out  let- 
ters of  naturalization  in  this  country,  on  the  ground  that  he 
450]  *miffht  return  to  France,  and  would  not  give  up  his 
status  as  a  French  citizen. 

HigginSy  Q.C.,  and  Pace^  for  Michael  J.  Geoghegan,  sup- 
ported the  same  view.  They  referred  to  Hamilton  v.  Dal- 
las (•) ;  Andrews  v.  Salt  (*) ;  Aitbhison  v.  Dixon  (*) ;  Bound 
on  Domicil,  where  the  leading  cases  are  collected. 

J.  Pearson,  in  reply. 

Malins,  V.C:  This  case  is  one  which  involves  conse- 
quences of  the  utmost  importance  and  public  interest.  It 
has  now  occupied  the  court  for  five  days  in  argument  and 
in  hearing  evidence.  The  great  length  of  time  it  has  already 
occupied,  and  the  smallness  of  the  stake  at  issue,  make  it 
desirable  that  the  case  should  be  terminated  without  further 
delay,  and  I  therefore  intend  to  deliver  judgment  at  once. 
I  may  observe  that  while  the  arguments  have  been  goins 
on  I  have  again  and  ^gain  considered  all  the  evidence  and 
read  all  the  authorities  which  have  been  cited,  consequently 
there  would  be  no  advantage  gained  by  delaying  my  judg- 
ment. 

The  object  of  the  suit  is  to  have  it  declared  that  the  testa- 
tor, FrauQois  Eugene  Doucet,  was  at  the  time  of  making  his 
will  a  domiciled  Frenchman.  That  he  had  resided,  for 
many  years  in  this  country  is  the  common  case  on  both 
sides;   but  it  is  said  he  never  threw  off  his  intention  of 

(»)  Law  Rep..  8  Eq.,  681.  {*)  1  Ch.  D.,  267 ;  16  Eng.  Rep.,  724. 

(«)  Law  Rep.,  17  Eq.,  78;  7  Eng.  Rep.,        (*)  Law  Rep.,  8  Ch.,  622;  6  Eng.  R., 

692.  686. 

(»)  Law  Rep.,  12  Eq.,  298.  (•)  Law  Rep.,  10  Eq.,  589. 
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remaining  a  Frenchman,  and  had  always  an  animus  rever- 
tendiy  and  therefore  that  the  estate  must  be  administered 
according  to  the  law  of  France,  The  testator's  widow  is 
the  plaintiff,  and  she  claims  that  the  will  ought  to  be  ad- 
ministered according  to  the  law  of  France,  and  that  it  may 
be  declared  void  so  far  as  it  is  in  contravention  of  that. 

Now  in  order  to  determine  the  question  of  domicil  of  the 
testator,  the  circumstances  connected  with  his  coming  to 
this  country  and  remaining  here  must  be  considered.  [His 
Lordship  then  referred  to  and  commented  at  some  length  on 
the  evidence  adduced  on  both  sides,  and  continued :] 

I  think  it  may  be  taken  upon  this  evidence  that  the  testa- 
tator  did  *say  to  many  persons  throughout  his  life  [451 
that  it  was  his  desire  and  intention  to  return  to  France. 
On  that  subject  it  may  be  said  that  it  is  the  constant  habit 
of  some  persons  to  say  they  will  do  certain  things  when 
they  have  money  enough  for  the  purpose.  No  doubt  he 
maae  these  statements  repeatedly,  but  is  there  enough  to 
counteract  the  fact  of  his  being  settled  in  England,  where 
his  busness  was,  and  where  he  hoped  at  a  future  time  to 
settle  his  son  in  business  1  These  were  strong  reasons  for 
his  remaining  here.  He  was  evidently  an  impulsive  man, 
and  might  have  said  he  would  return  to  France,  when,  in 
fact,  he  had  no  intention  of  ever  doing  so. 

Under  these  circumstances  I  shall  apply  the  rule  which 
was  laid  down  in  Hodgson  v.  De  Beauchesne  {'),  where  it 
was  said  that  mere  residence  for  a  length  of  time  was  not 
sufficient  to  constitute  a  domicil,  but  it  involved  the  inten- 
tion of  the  person  to  r(|piain. 

Now,  if  I  take  all  these  witnesses  together  to  prove  his 
intention  to  return,  I  must  also  look  at  the  evidence  on  the 
other  side,  which  was  given  by  two  persons  who  were  the 
most  likely  to  know  his  real  intentions ;  these  persons  were 
the  two  Geoghegans.  Mr.  William  Geoghegan  was  his  part- 
ner, in  whom  he  placed  unbounded  confidence,  and  wnoin 
he  appointed  his  executor.  He  was  a  person  who  was 
likely  to  know  what  his  real  intentions  were,  and  his  evi- 
dence is,  to  my  mind,  conclusive.  I  assume  that  up  to 
1866,  when  his  mother  was  alive,  and  even  up  to  the  time 
when  the  family  residence  was  disposed  of,  there  was  a 
strong  intention  on  his  part  to  return  to  France.  But  what 
do  the  defendants  say?  [His  Lordship  commented  upon 
their  evidence.] 

Now,  therefore,  if  I  take  the  evidence  on  both  sides,  I 
have  the  last  and  most  emphatic  declaration  of  M.  Doucet 

0)  12  Moo.  P.  C,  285. 
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that  England  was  his  home,  and  here  he  was  content  to 
remain.  Therefore  I  come  to  the  conclusion  that  he  had 
finally  abandoned  the  intention  of  returning  to  France,  and 
made  up  his  mind  that  this  country  was  to  be  the  country 
of  his  adoption,  and  that  it  was  his  intention,  for  the  pur- 
pose of  disposing  of  his  property,  to  become  an  Englishman. 

With  regard  to  the  cases  which  have  been  cited,  the  case 
452]  which  *has  the  closest  application  to  this  is  Drevon 
V.  Dreoon  (*).  Some  of  the  facts  there  are  stronger  in  favor 
of  a  French  domicil  than  in  the  present  case,  and  some  of 
the  facts  are  stronger  in  favor  of  an  English  domicil  than 
here,  but  the  observations  of  Vice-Chancellor  Kindersley  (") 
are  very  decisive :  "There  is  in  this  case,  as  there  generally 
is  in  cases  on  questions  of  domicil,  evidence  on  lK>th  sides 
with  regard  to  expressions,  intention  and  declarations  of 
intention  on  the  part  of  the  testator,  evidence  of  his  saying 
he  meant  some  day  or  other  to  go  back  to  France,  ana,  on 
the  other  hand,  evidence  of  his  saying  he  meant  to  remain 
all  his  life  in  England,  and  so  on.  I  think  there  is  no  doubt 
that,  upon  the  cases,  the  courts  naturally  are  disposed  to 
give  less  weight  to  that  sort  of  declaration  than  to  the  acts 
of  the  testator." 

Vice-Chancellor  Kindersley  then  reviewed  all  the  facts 
and  evidence  in  that  case,  and  came  to  the  conclusion  that 
the  domicil  of  the  testator  was  English,  notwithstanding  the 
evidence  of  frequent  declarations  made  by  him  that  he  in- 
tended, some  time  or  other,  to  return  to  France.  The  cir- 
cumstances in  that  case  were  very  similar  to  those  in  this 
case,  and  upon  the  whole  I  agree  eq^irely  with  the  decision 
of  the  Vice-Chancellor. 

Then,  with  regard  to  the  other  cases,  there  are  two  or 
three  decided  by  Vice-Chancellor  Bacon ;  the  first  is  Brunei 
V.  Brunei  (').  There  there  was  a  residence  of  thirty  years ; 
here  there  are  twenty-seven  years.  There  the  testator  stated 
distinctly  that  he  would  not  give  up  or  surrender  his  citi- 
zenship of  Paris ;  that  he  was  a  Frenchman  and  might 
return  to  reside  in  France,  and  that  he  consequently  de- 
clined to  become  a  naturalized  British  subject.  But  never- 
theless the  Vice-Chancellor  decided  in  favor  of  an  English 
domicil,  on  the  ground  of  his  permanent  residence  in  this 
country  for  so  many  years. 

The  circumstances  in  the  case  of  Douglas  v.  Douglas  Q 
were  so  different  from  these  that  I  do  not  feel  myself  pressed 

Q)  84  L.  J.  (Ch.),  129.  («)  Law  Rep.,  12  Eq.,  298. 

(«)  Ibid,  181.  (*)  Law  Rep.,  12  Eq.,  617,  646. 
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in  any  manner  by  it.  As  to  Udny  v.  TJdny  ('),  it  appears 
to  me  that  all  I  am  now  deciding  is  in  strict  accordance  with 
that  case. 

Jopp  V.  Wood  (*)  is  a  case  relating  to  an  Indian  domicil, 
which  *is  quite  different  from  all  other  cases  of  dom-  [453 
icil,  because  it  is  well  known  that  every  one  who  goes  to 
India  does  so  for  the  express  purpose  of  making  money  and 
returning  to  this  country  as  soon  as  possible.  In  Haldane 
V.  Eckford  (')  it  was  held  to  be  sufficient  that  the  testator 
had  a  residence  of  a  permanent  character  voluntarily  as- 
sumed, and  that  a  residence  originally  temporary  and  in- 
tended for  a  limited  period  might  afterwards  become  general 
and  unlimited,  and  as  soon  as  the  animus  manendi  could 
be  inferred,  the  fact  of  domicil  was  established. 

Stevenson  v.  Masson  (*)  is  another  case  in  which  an  Eng- 
lish domicil  was  established  in  the  case  of  a  man  who  had 
given  up  a  Canadian  domicil  and  had  come  over  to  this 
country,  and  had  purchased  the  lease  of  a  house  in  St. 
John's  Wood  in  the  year  1868,  where  he  lived  till  the  time 
of  his  death,  in  1871 ;  and  in  King  v.  Foocwell  (*)  it  was  held 
that  in  order  to  change  the  domicil  of  origin  it  was  sufficient 
for  a  man  voluntarily  to  fix  his  sole  or  principal  residence 
in  a  foreign  country  with  the  intention  of  residing  there  for 
a  period  not  limited  as  to  time. 

rf ow,  therefore,  whether  I  look  at  the  ^evidence  or  at  the 
whole  history  of  the  testator's  life,  I  think  that  for  the  pur- 
pose of  disposing  of  his  property  he  must  be  considered  as 
domiciled  m  this  country.  It  would  be  monstrous  that  a 
man  who  had  made  his  fortune  here,  and  lived  here  for  so 
many  years,  should  be  so  helpless  as  to  be  obliged  to  allow 
his  property  to  be  disposed  of  according  to  the  French  law. 
The  suit,  therefore,  naturally  fails  ;  and  as  Mr.  Glasse  does 
not  press  for  costs,  all  I  haVe  to  do  is  to  direct  that  the 
estate  of  the  testator  is  to  be  administered  according  to  the 
law  of  England. 

As  to  costs,  the  plaintiff  will  not  have  any  costs  up  to 
the  hearing;  but  as  this  is  an  administration  suit,  the  rest 
of  the  costs  will  be  costs  in  the  cause.  In  conclusion,  I  must 
express  my  regret  that  Mr.  Michael  Geoghegan  should  ever 
have  made  such  a  will  as  this ;  at  the  same  time  I  think, 
considering  the  small  amount  of  property  involved,  this  suit 
ought  never  to  have  been  instituted. 

(»)  Law  Rep..  1  H.  L..  Sc,  441.  {*)  Law  Rep.,  17  Eq.,  78. 

(')  4  D.  J.  &  S.,  616.  (»)  8  Ch.  D.,  618. 

(»)  Law  Rep.,  8  Eq.,  631. 
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From  this  decision  the  plaintiff  appealed.  The  appeal 
was  heard  on  the  28th  of  June,  1878. 

454]  *J*  Pearson^  Q.C.,  Dr,  Tristram^  and  CottreU^  for 
the  appellant,  cited  King  v.  FoanoeU  (*) ;  Udny  v.  Udny  (•) ; 
Haldane  v.  EcJtford (*);  Aitcheson  v.  JDixon  (f) ;  Maorhduse 
V.  Lord  (•) ;  Jopp  v.  Wood  (•). 

OlassCy  Q.C.,  and  F.  O.  Bagshawe^  for.  the  executor,  and 
Higgins^  Q.C.,  and  PacCy  for  M.  J.  GFeoghegan,  were  not 
called  on. 

Jessel,  M.R.:  The  principal  question  in  this  case  is, 
what  was  the  domicil  of  the  testator  ?  For  one  thing  is  quite 
clear,  that  if  his  domicil  was  not  English  his  will  cannot 
take  effect.  I  will  state  shortly  the  undisputed  facts  of  the 
case.  The  testator,  who  was  born  in  France,  when  young, 
in  the  year  1844,  came  to  England,  and  in  fact  resided  in 
England  till  his  death.  He  was  first  a  shopman  in  the 
hosiery  business  till  1851,  and  then  went  into  partnership 
with  a  person  named  Barlow.  The  partnership  articles  were 
executed  in  Paris,  and  the  partnership  was  regulated  by 
French  law,  but  he  returned  to  England  and  carried  on  busi- 
ness in  partnership  with  Barlow  in  London,  and  married  an 
English  Protestant  lady,  he  being  himself  a  Catholic.  We 
have  here  these  facts,  that  he  was  resident  in  England,  that 
his  business  was  carried  on  in  England,  and  that  he  had 
married  a  wife  in  England.  There  is  no  evidence  at  this 
time  of  any  intention  on  his  part  to  return  to  France.  I 
should  have  said  that  without  doubt  he  had  at  that  time 
acquired  an  English  domicil.  In  1853  he  dissolved  his  part- 
nership with  fiarlow,  and  entered  into  partnership  with 
Geoghegan.  The  articles  of  partnership  were  English,  and 
there  was  nothing  at  this  time  to  disturb  his  interest  in  Eng- 
land. His  wife  died,  and  in  1856  he  married  again.  His 
second  wife  was  also  an  Englishwoman  and  a  Protestant. 
He  married  her  in  England  in  a  Protestant  church,  and  there 
is  no  evidence  that  he  took  any  of  those  steps  which  were 
necessary  to  perfect  the  marriage  according  to  the  French 
law,  except  that  a  certificate  of  his  second  marriage  was  ob- 
455]  tamed  from  the  French  consul.  He  *had  three  chil- 
dren by  this  marriage :  and  the  year  before  the  first  child 
was  born  he  made  a  will  in  the  English  language,  leaving 
all  his  property  to  his  wife.  He  must  have  known  that  as 
he  had  children,  this  will  would  not  be  valid  according  to 
French  law.     There  was  some  difficulty  about  the  baptism 

(»)  8  Ch.  D.,  618 ;  18  Eng.  R.,  644.  (*)  Law  Rep..  10  Eq.,  689. 

.    («)  Law  Rep.,  1  H.  L.,  Sc,  441.  (*)  10  H.  L.  C,  272. 

(»)  Law  Rep.,  8  Eq.,  631.  (•)  4  D.  J.  A  S.,  616. 


Vol.  IX.]  CHANCERY  DIVISION.  239 

- 

C.A.  Douoet  y.  Geoghegan.  1878 

of  his  eldest  child,  but  the  children  were  brought  up  in  the 
Protestant  faith ;  his  horae,  his  business,  his  property,  his 
wife  and  children,  were  all  in  England.  The  firm  to  which 
he  belonged  did  not  conduct  its  business  in  France  itself, 
but  employed  an  agent  in  Paris ;  the  testator  occasionally 
went  to  Paris  to  see  his  relations,  but  beyond  that  he  had 
no  connection  with  France.  In  1872  he  made  the  will  which 
is  now  in  dispute ;  it  is  certainly  a  remarkable  one  for  a 
Frenchman  to  make.  He  describes  himself  as  of  St.  John's 
Wood  and  of  Regent  Street ;  he  avails  himself  of  the  pro- 
visions of  the  English  law;  he  appoints  a  testamentary 
guardian  to  his  children,  and  he  disposes  of  his  prop- 
erty, notwithstanding  the  existence  of  children,  in  a  way 
which  every  Frenchman  knows  is  repugnant  to  French  law. 
Against  this  evidence  there  is  nothing  except  the  testimony 
of  some  witnesses  that  he  made  some  declarations  in  casual 
conversations  of  an  intention  to  return  to  France  when  he 
had  raade  money  enough,  but  this  evidence  is  not  uncontra- 
dicted by  evidence  on  the  other  side  of  declarations  that  he 
intended  to  remain  in  England.  I  cannot  help  thinking  it 
would  be  dangerous  to  admit  declarations  in  casual  conver- 
sations, even  if  uncontradicted,  to  outweigh  all  the  acts  of  a 
man's  life  and  every  document  executed  by  hini.  For  it  is 
important  to  observe  that  there  is  no  document  which  ex- 
presses an  intention  to  return  to  France,  while  on  the  other 
side  there  are  two  wills  which  are  inconsistent  with  such  an 
intention.  In  Hodges  v.  Beauchesne  ('),  Dr.  Lushington 
says,  "With  respect  to  verbal  declarations  made  by  wit- 
nesses who  depose  thereto,  no  doubt  such  declarations  are 
admissible  evidence  in  these  questions  of  domicil ;  but  the 
weight  to  be  attributed  to  them  entirely  depends  on  circum- 
stances, especially  the  time  which  has  elapsed  since  they 
were  made ;  and  the  circumstances  under  which  they  were 
made.  To  entitle  such  declarations  to  any  weight,  the  court 
must  be  satisfied  not  only  of  the  veracitv  of  the  witnesses 
who  depose  to  such  declarations,  *but  of  the  accu-  [456 
racv  of  their  memory,  and  that  the  declarations  contain  a 
real  expression  of  the  intentions  of  the  deceased.  Such  evi- 
dence, though  admissible,  has  been  considered  by  many 
authorities  as  the  lowest  species  of  evidence,  especially 
when,  as  in  this  case,  encountered  by  conflicting  declara- 
tions." And  again  (*),  **  We  think  that  length  of  residence, 
according  to  its  time  and  circumstances,  raises  the  presump- 
tion of  intention  to  acquire  domicil.  The  residence  may 
be  such,  so  long  and  so  continuous,  as  to  raise  a  presump- 

(»)  12  Moo.  p.  C,  826.  (*)  12  Moo.  P.  C,  329. 
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tion  nearly,  if  not  quite,  amounting  to  a  prcBsumptio  juris 
et  dejure;  a  presumption  not  to  be  rebutted  by  declarations 
of  intention,  or  otherwise  than  by  actual  removal."  The 
contention  here  is,  not  that  the  declarations  can  be  read  to 
show  a  change  back  to  his  original  domicil,  but  to  prove  that 
he  never  intended  to  acquire  a  domicil  in  England.  But 
they  are  much  too  indefinite  for  that  purpose.  A  declara- 
tion that  a  man  means  to  return  when  he  has  acquired  a  for- 
tune is  not  sufficient  to  outweigh  actions  which  show  an 
intention  of  permanent  residence. 

In  all  the  cases  a  difficulty  arises  as  to  the  meaning  of  the 
word  domicil ;  but  it  evidently  implies  the  intention  to  make 
the  place  one's  home,  and  a  home  is  itself  suggestive  of  per- 
manency. It  is  impossible  to  lay  down  an  absolute  defini- 
tion of  domicil,  but  in  the  present  case  there  is  every  element 
that  makes  a  home.  The  testator  had  no  other  home  or 
place  of  residence :  he  showed  by  his  actions  no  intention 
to  change  his  residence.  It  is  true  that  he  only  took  his 
house  for  three  or  four  years,  but  that  is  not  sufficient  to 
show  an  intention  to  change  his  residence.  On  the  whole, 
it  appears  to  me  that  there  is  nothing  to  outweigh  the  natu- 
ral result  of  his  acts,  and  that  looking  at  his  acts  fairly,  as 
a  jury  ought  to  do,  the  court  can  come  to  no  other  conclu- 
sion than  that  his  domicil  was  English.  The  appeal  must 
therefore  be  dismissed  with  costs. 

James,  L.J.:  I  am  of  the  same  opinion.  It  is  not  neces- 
sary for  me  now  to  express  my  opinion  of  the  general 
question  of  the  value  to  be  attached  to  expressions  of  in- 
457]  tention.  I  stated  my  opinion  on  that  *point  in  Hal- 
dane  v.  Eckford  (*),  and  I  adhere  to  the  observations  which 
I  there  made. 

With  respect  to  the  present  case,  I  hardly  remember  one 
in  whicli  the  domicil  of  a  testator  was  more  conclusively 

S roved.  Both  his  marriages  were  acts  of  unmitigated  scoun- 
relism  if  he  was  not  a  domiciled  Englishman.  He  brought 
up  his  children  in  this  country ;  he  made  his  will  in  this 
country,  professing  to  exercise  testa rnentary  rights  which  he 
would  not  have  had  if  he  had  not  been  an  Englishman. 
Then  with  respect  to  his  declarations,  what  do  they  amount 
to  ?  He  is  reported  to  have  said,  that  when  lie  had  made  his 
fortune  he  would  go  back  to  France.  A  man  who  says  that 
is  like  a  man  who  expects  to  reach  the  horizon,  he  finds  it 
at  last  no  nearer  than  it  was  at  the  beginning  of  his  journey. 
Nothing  can  be  imagined  more  indefinite  than  such  declara- 
tions.    They  cannot  outweigh  the  facts  of  the  testator's  life. 

(»)  Law  Rep.,  8  Eq.,  681. 
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Brett,  L.J.:  I  am  also  of  the  same  opinion.  The  Vice- 
Chancellor  has  decided -that  the  testator,  although  by  birth 
a  Frenchman,  died  an  Englishman.  The  question  is,  whether 
we  think  that,  on  the  facts  before  him,  he  was  right  in  that 
opinion.  It  is  said  that  to  prove  a  change  of  domicil  it  is 
necessary  to  show  both  fact  and  intention.  What  is  the 
fact  which  must  be  proved  ?  It  is  that  he  had  de  facto 
changed  his  residence.  What,  then,  was  his  residence  1  I 
think  it  is  satisfactorily  proved  that  he  had  taken  up  his 
residence  in  this  country.  Then  as  to  his  intention.  Had 
he  the  intention  of  residing  in  England  permanently  \  The 
definition  of  permanence  is  that  it  is  not  only  for  a  period, 
either  for  a  definite  time  or  for  a  time  limited  by  a  condi- 
tion. It  is  therefore  necessary,  in  the  first  place,  to  determine 
whether  the  testator  resided  in  this  country  as  his  home. 
It  was  proved  that  he  entered  into  a  business  and  a  partner- 
ship in  England  ;  that  he  married  an  Englishwoman,  by 
whom  he  had  children ;  and  that  he  never  expressed  an  in- 
tention that  his  wife  and  children  should  have  any  other 
home.  Considering  the  circumstances  under  which  he  came 
to  *England,  and  under  which  he  married,  I  think  it  [458 
is  impossible  to  say  that  the  Vice-Chancellor  was  wrong  in 
holding  that  England  was  the  testator^ s  home.  Then,  was 
any  period  fixed  in  any  way  ?  It  has  not  been  seriously 
urged  that  the  testator  meant  to  return  at  the  end  of  twenty 

f'ears,  or  of  any  such  fixe^l  period.  But  it  was  said  that  he 
imited  the  time  by  reference  to  the  performance  of  a  condi- 
tion, namely,  of  his  making  a  fortune.  I  think  such  a  con- 
dition is  not  sufficient ;  it  ought  to  be  a  condition  which  limits 
the  residence  to  a  definite  time;  and  when  the  condition 
refers  only  to  a  time  as  indefinite  as  it  can  possibly  be,  it 
cannot  be  said  to  confine  the  residence  to  a  definite  time. 
There  can  be  nothing  so  indefinite  as  the  time  at  which  a  man 
expects  to  make  his  fortune.  Therefore,  as  the  testator  did 
not  fix  a  date  or  make  any  definite  condition  by  which  the 
residence  was  limited  to  a  definite  time,  it  must  be  taken 
that  his  intention  was  to  make  his  residence  in  England  per- 
manent. Therefore  the  other  proposition  is  established  by 
the  evidence. 

James,  L.J.:  I  wish  to  add  that  I  am  disposed  to  think 
that  when  the  testator  entered  the  English  cnurch  and  de- 
clared that  he  knew  of  no  impediment  to  his  lawful  mar- 
riage, he  must  be  taken  to  have  made  a  solemn  declaration 
that  he  had  an  English  domicil. 

Solicitors:  T.  O.  Brewer;  M.  J.  Oeoghegan, 
26  Eng.  Rep.  31 


242                                     CHANCERY  DIVISION.  [Vol.  IX. 

1878                                             Doucet  v.  Geoghegan.  C.A. 

See  24  Eog.  Rep..  241  note.  The  courts  of  this  colony  will  pre- 

A  domicil  once  acqaired  is  presumed  same,  prima  faHe,  that  an  adjadica- 
to  continue.  But  this  presumption  tion  of  bankruptcy  in  another  colony 
does  not  prevail  when  its  effect  would  has  been  duly  made,  and  the  prelim- 
be  to  impose  upon  the  party  the  char-  inary  steps  duly  taken, 
acter  of  an  enemy  to  his  government :  VVhere  money  and  chattels  of  an  ex- 
Stoughton  t.  Peck,  3  Wo(^8,  404.  ecution  debtor  are  in  the  hands  of  a 

Where  one  has  a   domicil    in   one  third  person,  notice  of  the  writ  of  J{^ 

place,  and  boards  most  of  the  time  in  facias,  given  by  the  sheriff  to  the  third 

another,  he  is  a  citizen  of  the  place  of  person,  is  not  a  sufficient  seizure  of  the 

his  domicil :    Union,   etc.,  v.  Uersee,  chattels  to  constitute  a  levy,  though  as 

79  N.  Y.,  454.  part  of  the  property  of  the  execution 

Where  a  minor,  residing  with  his  debtor  they  became  bound  when  the 

parents  in  this  country,  was  sent  by  writ  came    into  the   sheriff's    hands, 

them  to  a  foreign  country  to  be  edu-  The  money  is  not  affected  by  the  writ 

cated,  and    after    having    there  com-  or  the  notice. 

pleted  a  course  of  study,  and  before  S.  recovered  a  judgment  against  O., 

the  end  of  his  minority,  returned  and  who  was  the  tenant  of  M.      M.  also 

again  resided  with  his  parents  here :  recovered  a  judgment  against  G.  for  a 

Held,  that  by  going  to  a  foreign  conn-  debt  not  inclusive  of  rent.     G.  owed 

try  for  such    a  purpose    he  did   not  M.  a  considerable  sum  for  rent.     Both 

change    his    residence,   and  that    the  S.  and  M.  issued  execution  upon  their 

years  spent  by  him  in  such  foreign  judgments.  S.'s  being  the  first,  and  the 

country  were  to  be  computed  as  years  of  sheriff  levied  under  both  writs  upon 

residence  here,  in  determining  whether  the  furniture  in  the  premises  rented 

he  was  entitled  to  be  admitted  as  a  citi-  from  M.     M.  did  not  distrain  or  give 

zen  of  the  United  States :    Matter  of  any  formal  notice  of  his  claim  to  the 

Rice,  7  Daly,  22.  sheriff: 

Where  a  bankrupt  has  changed  his  Held,   that    as    S.'s    execution   was 

domicil  after  the   bankruptcy,    prop-  prior  to  M.'s,   M.    was  entitled  to  a 

erty  acquired  by  him  in  the  new  domi-  year's  rent  in  priority  to  S.  out  of  the 

cil  does  not  pass  to  the  assignee  in  the  proceeds  of  the  levy, 

old  domicil,  at  all  events  as  against  G.  was  arrested  in  New  Zealand  for 

creditors  in  the  new  domicil.  an  offence  against  the  bankruptcy  laws 

Whether  the  assignee  could  claim  of    South    Australia,    and    a   sum  of 

the    after-acquired   property  if   there  money  found    upon    him    was    taken 

were  no  creditors  in  the  new  domicil  ?  charge  of  by  the  police.     G.  was  sub- 

Qasere.  sequently    discharged    on    a    writ    of 

Where  a  person  leaves  his  domicil  habeas  corptis,  but  the  police  retained 

of  choice  without  any  intention  of  re-  the  money,  which  was  claimed  by  the 

turning,  his  domicil  of  origin  is  im-  South  Australian  assignee.     C.  recov- 

mediately  restored  and  retained  until  ered  a  judgment  against  G.  and  ob- 

he  acquires  a  new  domicil  of  choice.  tained  a  garnishee  order  attaching  the 

A  person  who  flies  a  country  to  avoid  moneys  in  the  hands  of    the  police, 

being    made    a    bankrupt,    does    not  Held,  that  the  moneys  were  a  proper 

thereby  so  change  his  domicil  as  to  subiect  of  attachment :  Strike  v.  Gleich, 

defeat  bankruptcy  proceedings,  but  he  1  Ollivier,  Bell  &  Fitzgerald,  Court  of 

may  change  his  domicil  immediately  App.  (New  Zealand)  Rep.,  50. 
after  he  has  been  made  a  bankrupt. 
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[9  Chancery  Division,  469.] 
V.C.M.,  April  17:   C.A.,  July  17,  1878. 

*Amos  V.  Chadwick.  [459 

[1876    A.     108.] 

Frartice — Coji9olidaHon  of  Action% — Test  Action — Abortive  Trial — Sttbstiiuiion  of 
another  Action  as  Test  Action — Indemnity  against  Costs — BnUes  of  Court,  1876, 
Order  Li,  r.  4. 

One  of  a  nnmber  or  actions  brought  by  different  pluntifTs  against  the  same  de- 
fendants in  respect  of  an  alleged  misrepresentation  in  the  prospectus  of  a  conipany, 
was  ordered  to  be  a  test  action,  the  trial  of  which  was  to  bind  all  the  plaintifis  but 
not  to  bind  the  defendants.  When  the  test  action  came  on  for  trial  the  plaintiff  did 
not  appear,  and  judgment  was  given  for  the  defendants  : 

f/M,  that,  though  the  order  contained  no  express  provision  to  that  effect,  the 
court  had  power  to  substitute  another  of  the  actions  as  the  test  action,  and  that,  as 
the  trial  of  the  original  test  action  had  failed  to  be  a  real  trial  of  the  issue  betwe^ 
the  plaintiffe  and  the  defendants  without  any  fault  of  the  other  plaintiffs,  this  sub- 
stitution ought  to  be  made. 

In  the  absence  of  agreement  the  plaintiff  in  an  action  thus  constituted  a  test 
action  has  no  right  to  be  indemnified  against  costs  by  the  other  plaintiffs. 

This  action  and  seventy-seven  other  actions  were  com- 
menced in  1876  by  different  plaintiffs  against  the  same  de- 
fendants. The  defendants  had  been  the  promoters  of  a 
company  called  the  Blochairn  Iron  Company,  and  had  issued 
a  j)rospectus  with  the  view  of  inducing  the  public  to  sub- 
scribe for  shares.  The  plaintiffs  had  all  applied  for  and 
taken  shares,  and  they  claimed  damages  from  the  defend- 
ants on  the  ground  that  the  prospectus  contained  fraudulent 
misrepresentations  by  which  the  plaintiffs  had  been  induced 
to  apply  for  their  snares.  On  tne  23d  of  February,  1877, 
upon  the  application  of  the  plaintiffs  in  all  the  actions,  and 
upon  the  undertaking  of  the  plaintiffs  in  all  the  actions  re- 
spectively that,  so  far  as  they  were  respectively  concerned, 
the  action  of  Robinson  v.  Chadwick  (one  of  the  seventy- 
eight)  should  be  treated  as  a  test  action,  and  should  decide 
their  rights  in  all  the  other  actions  respectively  as  against 
themselves,  but  if  the  defendants  in  any  of  the  other  actions 
should  decline  to  accept  the  judgment  in  Robinson  v.  Chad- 
wick as  deciding  the  other  actions,  or  any  of  them,  then  as 
to  any  or  such  of  the  other  actions  in  which  the  defendants 
should  decline  to  accept  the  judgment  in  Robinson  v.  Chad- 
wick^ *8uch  other  actions  were  to  go  to  trial  respect-  [460 
ively;  and  the  plaintiffs  m  Robinson  v.  Chadwick  and  in 
Smith  V.  Chadwick  (another  of  the  seventy  eight  actions) 
respectively  undertaking  that  those  actions  respectively 
should  be  prosecuted  with  due  diligence,  Vice- Chancellor 
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Malins  ordered  that  the  time  for  the  delivery  of  the  state- 
ment of  claim  in  the  actions  respectively,  other  than  Robm- 
son  V.  Chadwick  and  Smith  v.  Chadwick^  should  be  enlarged 
until  fourteen  days  after  judgment  should  have  been  given 
in  Robinson  v.  Cfiddwick  on  the  trial  thereof  or  until  further 
order  (').  At  the  time  when  this  order  was  made  the  state- 
ments of  claim  in  Robinson  v.  Chadwick  and  Smith  v.  Chad- 
wick had  been  delivered.  On  the  19th  of  March,  1878, 
Robinson  v.  Chadwick  came  on  for  trial  before  Mr.  Justice 
Fry,  to  whom  it  had  been  transferred.  The  plaintiff  then 
asKed  that  the  trial  mi^ht  be  postponed  for  a  month,  on  the 
ground  that  he  was  not  m  a  fit  state  of  health  to  be  examined 
in  court.  It  also  appeared  that  he  had  requested  the  plain- 
tiffs in  the  other  actions  to  give  him  an  indemnitv  against 
costs,  and  that  they  had  declined  to  do  so.  The  judge  re- 
fused to  allow  the  trial  to  be  postponed,  and  the  plaintiff 
then  declined  to  proceed  with  nis  case.  The  judge  there- 
upon dismissed  tne  action  with  costs  (").  The  plaintiffs  in 
the  other  actions  then  applied  to  Vice- Chancellor  Malins  to 
vary  the  order  of  the  23a  of  February,  1877,  by  substituting 
Smith  V.  Chadwick  as  the  test  action  in  place  of  Robinson 
V.  Chadwick.  The  application  was  heard  on  the  17th  of 
April,  1878. 

Olasse^  Q.C.,  and  Romer^  for  the  plaintiffs. 

J.  Pearson^  Q.C.,  and  Russell  Roberts,  for  the  defendants. 

Malins,  V.C:  The  result  of  what  has  taken  place  is 
that  Mr.  Robinson's  action  has  never  been  tried.  He,  who 
had  been  selected  as  the  representative  of  seventy-seven 
other  persons,  has  thought  fit,  ignominiously,  I  may  say,  to 
retreat  from  the  contest.  It  may  well  be,  for  aught  I  know, 
in  a  case  like  this,  that  the  selected  plaintiff  may  be  bought 
461]  off  by  the  defendants.  Suppose  a  defendant  *in  a 
similar  case  to  this  were  to  go  to  the  selected  plaintiff  and 
say,  "  You  have  £500  embarked  in  this  case ;  it  is  a  terrible 
thing  for  us  to  go  on  with  the  action ;  don't  say  anything 
about  it,  but  here  is  double  the  amount  you  can  ever  recover 
in  the  action,  and  your  costs,"  and  then  the  plaintiff  settles. 
Is  he  to  bind  the  seventy-seven  plaintiffs  in  the  other  actions 
by  such  a  proceeding  as  that?  When  I  ordered  that  Rob- 
inson's action  should  be  the  test  action,  what  was  my  mean- 
ing? That  it  should  be  fought  out  to  the  last,  and  should 
produce  thejndgment  of  the  court  upon  the  evidence.  Has 
it  had  that  effect  ?  Could  Mr.  Justice  Fry  have  expressed 
any  opinion  on  the  merits  of  the  case?  He  never  had  the 
opportunity,  because  Mr.  Robinson,  who  ought  to  have 

(»)  4  Ch.  D.,  869.  (»)  1  Ch.  D.,  878. 
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elicited  that  opinion,  withdrew  from  the  case.  If  he  did 
not  desire  to  proceed  on  his  own  account,  he  ought  to  have 
said  to  the  seventy-seven  other  plaintiffs,  ''I  do  not  want  to 
raise  this  question,  I  am  in  very  bad  health.  I  am  a  trades- 
man, and  I  want  to  attend  to  my  business.  I  have  been 
selected  as  your  representative,  but  I  would  rather  have 
nothing  more  to  do  with  it.  Take  it  off  my  hands,  and  in- 
demnify me  against  costs.'^  The  persons  whose  representa- 
tive he  was  would  have  said,  ''Of  course  we  will.  If  you 
are  tired  of  it  because  you  have  a  small  stake,  or  from  any 
other  reason  wish  to  retire,  we  desire  to  go  on  because  we 
expect  to  recover  a  large  sum  of  money. '°  Nothing  could, 
in  my  opinion,  justify  Mr.  Robinson  in  withdrawing  from 
the  proceedings  without  giving  the  other  parties  interested 
the  most  ample  opportunity  of  seeing  that  justice  was  done 
them,  instead  of  slinking  out  of  the  case  as  he  has  done.  If 
I  were  to  accede  to  the  view  of  the  defendants  they  would 
by  a  side  wind  escape  from  answering  the  charges  made 
against  tbem.  Indeed  they  would  not  have  any  oppor- 
tunity of  vindication  their  character  from  the  charges  made 
against  them,  and  I  must  say  that  if  I  were  in  their  i)osition 
I  would  rather  have  the  case  really  tried  than  get  off  in  such 
a  way.  Every  judge,  I  think,  who  makes  an  order  of  this 
kind  with  regard  to  a  test  action,  intends  that  the  test  ac- 
tion should  be  bona  fide  prosecuted,  and  the  opinion  of  the 
court  obtained  upon  the  question  in  litigation.  Here  the 
opinion  of  the  court  has  not  been  obtained.  There  has  been 
a  complete  failure  of  justice,  not  by  reason  of  any  act  of 
the  seventy-seven  plaintiffs,  but  by  the  act  of  *their  [462 
representative,  who  has  thought  fit  to  betray  them,  leaving 
them,  to  use  a  common  expression,  in  the  lurch.  I  cannot, 
therefore,  allow  the  judgment  in  Robinson  v.  ChadwicJc  to 
bind  the  other  seventy-seven  plaintiffs.  Mr.  Robinson  has 
not  conducted  the  proceedings  ])roperly,  and  I  cannot  allow 
tbem  to  bind  the  other  plaintiffs.  They  selected  him  as 
their  representative,  and  there  having  been  no  bona  fide 
trial,  I  must  give  them  an  opportunity  of  having  a  bona  fide 
trial.  Thereu)re  I  will  allow  Mr.  Smith's  action  to  go  on. 
The  terms  of  the  order  will  be  similar  to  those  of  my  original 
order,  substituting  Smith  v.  Chadwick  for  JRooinson  v. 
ChadwicJc,    I  make  no  order  as  to  costs. 


From  this  decision  the  defendants  appealed.  The  appeal 
was  heard  on  the  17th  of  July,  1878. 

J.  Pearson^  Q.C.,  and  RusseU  Roberts j  for  the  appel- 
lants :     The  delay  in  the  trial  of  the  actions  is  a  great  hard- 
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ship  to  the  defendants.  Under  the  old  practice  a  nonsoit 
had  the  same  effect  as  a  judgement  on  the  merits,  unless 
there  had  been  mistake,  surprise,  or  accident.  What  has 
happened  is  a  consequence  of  the  other  plaintiffs  not  giving 
Robinson  an  indemnity  against  costs,  as  they  ought  to  have 
done.  There  has  been  no  bad  faith  on  the  part  of  the  de- 
fendants. 

OlassCj  Q.C.,  and  Romer,  for  the  plaintiffs,  were  not 
heard. 

Jessel,  M.R.:  This  is  really  an  appeal  from  the  exercise 
by  the  yice-Chancellor  of  his  judicial  discretion.  What  hap- 
pened was  this.  There  were  seventy-eight  actions  brought 
oy  different  plaintiffs  against  the  same  defendants,  for 
alleged  fraudulent  misrepresentation  in  respect  of  the  affairs 
of  tne  same  company.  All  the  actions  raise  substantially 
the  same  question.  Of  course  it  would  have  been  a  scandal 
to  the  administration  of  justice  if  all  the  seventy-eight  ac- 
tions had  been  allowed  to  proceed,  and  in  some  way  or  other 
provision  ought  to  have  been  made  for  the  trial  of  the  real 
question  between  the  parties  in  a  single  action,  if  that  was 
possible.  Sometimes  such  a  course  is  not  possible,  because 
463]  people  will  not  *be  reasonable  and  will  not  consent. 
In  that  case,  I  take  it,  the  court  could  stay  the  proceedings 
in  all  the  actions  but  one,  and  see  what  becomes  of  that  one. 
However,  in  the  present  case  the  parties  were  reasonable, 
and  the  result  was  that  Robinson  v.  Chadwick  was  fixed 
upon  as  a  test  action.  Through  no  fault  that  I  can  discover, 
either  of  the  plaintiffs  in  the  other  actions  or  of  the  defend- 
ants, that  action  was  never  really  tried.  Mr.*  Robinson 
called  upon  the  solicitors  who  acted  for  him  as  well  as  for  the 
plaintiffs  in  all  the  other  actions  to  procure  him  an  indem- 
nity against  costs.  I  cannot  see  that  he  had  any  right  to 
call  for  that  indemnity,  or  that  there  was  any  agreement  to 
give  it  to  him.  It  was  refused,  and  he  thereupon  changed 
his  solicitor,  and  when  the  trial  came  on  he  did  not  choose 
to  appear,  and  he  was  consequently  nonsuited,  and  judg- 
ment was  entered  for  the  defendants  on  the  merits. 

No  doubt,  the  defendants  being  ready,  and,  as  we  are 
told,  anxious  to  try  the  case,  involving  as  it  does  a  question 
of  character,  it  is  a  hardship  upon  them  that,  through  Mr. 
Robinson's  conduct,  no  trial  has  yet  taken  place.  Bat  they 
have  got  an  order  against  him  for  the  costs  of  the  action, 
and  so  far  no  injury  has  been  done  to  them  except  the  delay. 
Then  the  plaintiffs  in  the  seventy-seven  other  actions,  who 
said  that  they  were  not  in  default,  applied  to  the  Vice-Chan- 
cellor  to  substitute  another  action  as  the  test  action,  and 


Vol  IX.]  CHANCERY  DIVISION.  247 

-m -       —  M-iii-  -    ■  1 '—I 1 ■ r-i 

C.A.  Amos  Y.  Chadwick.  1878 

they  said  to  him,  and  I  think  jastly,  that  the  meaning  of 
the  order,  whatever  the  terms  of  it  were,  was  that  there 
should  be  a  trial,  one  trial,  to  decide  the  questions  between 
the  parties,  and  there  has  been  no  trial.  It  was  called  a  test 
action,  and  although  the  order  speaks  of  a  judgment,  what 
was  intended  was  that  there  should  be  a  fair  trial  of  the 
question  which  should  decide  everything  between  the  parties. 

Now  the  judge  must  decide  what  is  a  fair  trial,  whether 
there  really  has  been  a  test  action  tried,  and  if  he  is  satisfied 
that  there  has  not  been  (and  how  he  could  come  to  any 
other  conclusion  on  the  facts  of  this  case  it  is  diflScult  to 
understand),  surely  he  must  have  jurisdiction  to  modify  his 
former  order,  which  was  intended  to  prevent  the  scandal  and 
injustice  and  waste  of  time  and  money  which  would  have 
been  caused  by  trying  the  same  question  seventy-eight  times 
over,  so  as  to  secure  that  which  justice  demands,  viz.,  that 
*there  should  be  one  fair  trial  of  the  issues  between  [464 
the  parties.  The  Vice-Chancellor  acceded,  and  in  my  opin- 
ion rightly  and  properly,  to  the  application  to  substitute 
another  action  which  was  ready  for  trial  as  a  test  action  be- 
tween the  parties.  I  think  that  if  the  original  order  had 
been  drafted  with  the  approval  or  sanction  of  the  judge,  it 
would  not  have  been  made  quite  in  its  present  form,  and  I 
think  it  would  now  be  desirable  to  reserve  expressly  the 
power  of  hereafter  modifying  the  terms  of  the  order  if  justice 
should  not  be  done  in  the  trial  of  the  new  test  action.  But 
I  am  of  opinion  that  without  any  such  express  reservation 
the  judge  must  have  the  power  to  control  the  proceedings 
before  him  so  as  to  do  justice  to  the  parties.  The  Vice- 
Chancellor  has  properly  exercised  this  power,  and  the  ap- 
peal must  be  dismissed. 

Brett,  L.J.:  It  seems  to  me  that  no  such  order  as  this 
ought  to  be  made  unless  the  questions  in  the  actions  are 
substantially  the  same,  and  the  evidence  would  be  substan- 
tially the  same  if  they  were  all  tried.  But  when  one  of  them 
is  ordered  to  be  tried  as  a  test  action,  that,  as  it  seems  to 
me,  means  that  it  is  to  be  tried  upon  evidence  which  would 
be  evidence  in  the  other  actions.  If  it  happens  that  a  judg- 
ment is  obtained  without  evidence,  that  is  not  the  sort  of 
trial  that  was  intended.  If  a  test  action  fails  to  be  tried  by 
some  accident,  by  anything,  in  fact,  but  collusion  with  the 
other  parties,  it  has  not  been  used  as  a  test  action,  and  there 
must  always  be  a  discretion  in  the  judge  who  made  the  first 
order  to  substitute  some  other  action  as  the  test  action. 

Cotton,  L.J.:    I  also  am  of  opinion  that  the  order  ap- 
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pealed  from  is  right.     We  must  really  look  at  the  subject  of 
the  order  of  February,  1877. 

For  the  purpose  of  my  judgment  I  entirely  disregard  the 
reference  mad!e  in  that  order  to  Smith  v.  Chddwick^  as  an 
action  which  was  to  proceed  for  some  purpose  or  other,  and 
I  shall  deal  with  the  order  just  as  if  it  had  stayed  the  pro- 
ceedings in  Smith  v.  Chadwick  as  it  did  those  in  all  the 
other  actions. 

Now  what  was  the  object  and  intention  of  that  order? 
There  being  this  large  number  of  actions,  the  object  was 
465]  that  as  against  *the  defendants  the  question  whether 
or  no  they  had  made  statements  which  were  false  to  their 
knowledge,  or  which  they  ought  to  have  known  to  be  false, 
should  l^  tried  in  one  action.  The  plaintiffs  were  to  be 
bound  by  the  decision  of  that  question  in  what  was  called 
the  test  action.  Of  course  there  might  be  very  different 
questions  as  regards  the  several  plaintiffs,  viz.,  whether  or 
no  in  fact  they  had  taken  shares  on  the  faith  of  the  repre- 
sentations, and  whether  they  believed  them  to  be  true,  and 
therefore  the  defendants  were  not  to  be  bound  as  against  the 
several  plaintiffs  by  the  result  of  what  is  called  the  test  ac- 
tion. But  when  it  is  said  to  be  a  test  action,  what  is  meant 
by  that?  I  think  the  order  itself  shows  that  Rohinson  v. 
Chadwick  was  to  be  tried  as  a  test  action  and  to  decide  the 
liability  of  the  defendants,  subject  only  to  any  circumstances 
affecting  the  right  of  the  plaintiffs  in  all  the  other  actions 
respectively.  That  assumes,  although  it  is  not  very  care- 
fully worded,  that  there  will  be  a  decision  of  the  rights  of 
the  plaintiffs  in  Robinson  v.  Chadwick  as  against  the  de- 
fendants in  that  action,  and  if  from  any  accident  there  is  no 
trial  of  the  right  of  the  plaintiffs  against  the  defendants  in 
that  action,  it  cannot  be  such  a  trial  as  was  contemplated 
when  the  order  was  made. 

Now  it  is  admitted,  and  indeed  cannot  be  disputed,  that 
in  Robinson  v.  Chadwick  there  was  no  trial  on  the  merits, 
and  no  decision  on  the  merits  whether  or  no  the  defendants 
had  made  misrepresentations.  Then  comes  the  question, 
was  that  caused  by  any  fault  of  the  other  plaintiffs?  It 
seems  to  have  arisen  in  this  way.  The  plaintin  in  Robinson 
V.  Chadwick  did  not  like  to  go  on  without  getting  some- 
thing which  the  order  did  not  give  him,  without  getting  an 
indemnity  against  costs  from  tne  plaintiffs  in  the  other  ac- 
tions. That  being  so,  it  was  not  tried  on  the  merits,  and 
this  without  any  default  on  the  part  of  the  plaintiffs  in  the 
other  actions.  I  do  not  say  there  was  any  default  on  the 
part  of  the  plaintiff  Robinson  except  that  he  did  not  choose 
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to  go  on  unless  he  got  something  to  which  he  was  not  en- 
titled, but  there  was  no  default  at  all  on  the  part  of  the 
other  plaintiffs.  That  being  so,  the  court  ought  not  to  bind 
them  by  the  result.  It  is  true  that  there  was  no  default  on 
the  part  of  the  defendants,  but,  althongh  that  is  so,  in  my 
opinion  the  court  ought  not  to  bind  the  *plaintiffs  in  [466 
toe  other  actions  by  the  result  of  that  trial,  when  really  the 
merits  of  the  case  were  never  decided.  There  will  be  no 
costs  of  the  appeal. 

Solicitors  for  plaintiffs :  Darley  &  OuToberland. 

Solicitor  for  defendants:  H.  T.  Chamber s, 

U  is  within  the  power  of  a  court  of  tunity  to  read  affidavits,  and  be  heard 

equity  to  consolidate  actions  with  or  as    upon    an    ordinary  motion  before 

without  the  consent  of  the  complain-  trial :  11th  Ward  Sav.  Bank  v.  Hay,  55 

ant :    Bomham  «.   Dalling,  16  N.  J.  How.  Pr.,  488. 

Eq.,  810;  Eleventh,  etc.,  «.  Hay,  55  Actions  will  be  iJOTUoZitia^ad  although 
How.  Pr.,  438.  one  suit  was  commenced  before  the 
Though  it  has  been  held  that  actions  cause  of  action  accrued  in  the  other : 
to  foreclose  mortgaga^es  cannot  be  Dunning  «.  Bank  of  Auburn,  19  Wen- 
consolidated  :  Beck  v.  Buggies,  6  Abb.  dell,  28. 

N.  C,  69.  So  a  consolidation  will  be  ordered, 
But  see  Eleventh  Ward,  etc.,  v.  Hay,  unless  it  appear  that  the  plaintiff  will 
55  How.  Pr.,  4^.  suffer  ffreat  delay  or  other  prejudice  if 
It  is  discretionary  with  the  court  in  the  order  be  made  :  Dunning  «.  Bank 
all  cases  to  refuse  a  consolidation  :  of  Auburn.  19  Wend.,  28. 
Blesch  D.  Chicago,  etc.,  44  Wise.,  598  ;  In  a  motion  for  consolidation  the  de- 
Lewis  V.  Daniel,  45  Oeo. ,  124 ;  Crane  9.  f endant  must  show  that  the  causes  of 
Eoehler,  6  Abb.  Pr. ,  828  note  ;  Morris  action  are  such  as  may  be  joined  in  the 
c.  Knox.  Id. ;  Burnham  «.  Dalling,  16  same  declaration  ;  that  the  questions 
N.  J.  E!q.,  810;  Eleventh,  etc., «.  Hay,  which  will  arise  in  both  actions  are 
65  How.  Pr.,  488.  substantially  the  same,  and  that  no  de- 
It  is  within  the  discretion  of  the  fence  is  intended,  or  that  the  defence 
judge  presiding  at  a  trial  to  order  sev-  will  be  substantially  alike  in  both  ac- 
eral  actions  founded  on  the  same  sub-  tions  :  Dunning  v.  Bank  of  Auburn,  19 
ject  matter,  brought  by  the  same  plain-  Wend.,  28. 

tiff  against  several  defendants,  to  be  On  moving  for  a  consolidation  of  ac- 
tried  together,  although  the  defendants  tions  it  is  not  enough  for  the  defendant 
employ  distinct  counsel,  and  the  evi-  to  show  that  the  causes  of  action  are 
denoe  in  the  several  cases  is  different :  such  as  may  be  joined  in  one  declara- 
Springfield  o.  Sleeper,  115  Mass.,  587.  tion,  but  it  must  affirmatively  appear 
An  application  under  the  Revised  in  addition  that  no  defence  is  intended 
Statutes  for  the  consolidation  of  sev-  in  either  of  the  suits,  or  that  the  ques- 
eral  actions  into  one,  may  be  made  by  tions  which  will  arise  in  them  are  sub- 
the  plaintiff  as  well  as  the  defendant :  stantially  the  same. 
Briggs  «.  Gaunt,  2  Abb.  Pr.,  77,  4  It  is  not  an  objection  to  a  consolida- 
Dner,  664.  tion  that  the  actions  are  based  on  differ- 
Where  the  motion  for  consolidation  ent  transactions,  provided  no  defence 
has  been  delayed  until  the  causes  are  be  intended  in  either,  and  the  rule  is 
called  for  trial,  the  defendant  will  be  only  asked  to  avoid  the  expense  of  en- 
deemed  to  have  been  guilty  of  such  tering  up  several  judg^nents.  Per 
laches  as  to  deprive  him  of  his  claim  Bronson,  J. 

for  this  relief.  Nor  will  the  rule  in  such  case  be  re* 
If  a  defendant  wishes  to  have  the  fused,  even  though  the  suits  be  de- 
suits  consolidated  he  should  move  be-  fended,  provided  the  questions  to  be 
fore  they  are  brought  to  trial,  so  that  tried  are  identical ;  as  where  the  suits 
the  other  party  may  have  an  oppor-  are  brought    upon   distinct   contracts 

26  Eng.  Rkp.  32 
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originating    in    different  transactions,  consolidate  the  actions  into  one  must 

and  the  defendant  does  not  deny  the  be  granted.     The  motion  to  consolidate 

validity  of  the  contracts,  but  sets  up  was  properly  made  in  the  county  in 

some  matter  in  discharge,  going  to  the  which  all  the  parties  resided, 

whole  of  the  plaintiff's  demand,  e.g.,  The  time  to  plead  in  the  consolidated 

payment,  release,  accord  and  satisfac-  action,  in  such  a  case,  should  be  the 

tion,  insolvency,  bankruptcy,  etc.     Per  time  which  remained  in  the  action  in 

Bronson,  J. :     Wilkinson  v.   Johnson,  the  county  to  which  the  other  actions 

4  Hill.  47.  were  drawn  by  the  consolidation  :  Percy 

Where  there  are  different  parties,  v.  Seward,  6  Abb.  Pr.,  320. 

plaintiff  or  defendant,  the  actions  will  Where  the  plaintiff  has  several  causes 

not  be  consolidated  :    Barnes  v.  Smith,  of  action  which  may  be  joined,  one  suit 

16  Abb.  Pr.,  420,  422-23.  only  should  be  brought,  otherwise  the 

The  consolidation  of  several  actions  court  will  compel  a  consolidation  with 
should  not  be  granted  where  the  debts  costs  of  the  application  therefor.  In 
constituting  the  several  causes  of  action  an  action  of  debt  to  recover  several  pen- 
have  been  guaranteed  by  different  per-  allies,  under  the  act  of  Congress,  1790, 
sons,  so  that  the  questions  of  their  lia-  ch.  29,  §  1,  against  the  master  of  a  vessel 
bility  would  be  embarrassed  by  joining  for  shipping  seamen  without  articles, 
the  actions  against  the  principal  debtor,  a  single  count  for  all  the  penalties  is 
and  allowing  only  one  recovery  and  ex-  sufficient :  Wolverton  v.  Lacey,  8  Law 
ecution :  Potter  v,  Pattengille,  8  Abb.  Reporter  (N.S.),  672,  District  Court 
(N.S.),  189.  U.  S.,  Northern  Dist.  of  Ohio,  Wilson,  J. 

It  is  not  sufficient  to  state  that  the  In  three  penal  actions  for  bribery,  by 

defence  in  each  suit  is  substantially  the  same  plaintiff  against  the  same  de- 

the  same.     The  nature  of  the  defence  fendant,  the  court  refused  to  consoli- 

should  be  disclosed,  that  the  court  may  date  them,  there  being  forty  instances 

determine  whether  the  questions  to  be  of  bribery  declared  upon  in  each  action, 

litigated  are  such  as  can  properly  be  dis-  In  penal  actions  the  court  will  rather 

posed  of  at  one  trial :  Crane  o.  Kochler,  require  that  the  trial  of  each  offence 

6  Abb.  Pr. ,  328.  should  be  separated  as  much  as  possible. 

Where  plaintiff,  in  connection  with  for  the  convenience  of  trial.  When 
other  different  plaintiffs  in  each  suit,  there  are  actions  in  this  court  and  also 
had  brought  eleven  suits  on  eleven  in  another  court  between  the  same  par- 
policies  on  different  parts  of  the  same  ties,  this  court  will  not  impose  terms 
cargo,  the  court  refused  to  order  a  con-  concerning  the  actions  in  this  court  in 
solidation  :  Camman  v.  New  York,  etc. ,  order  to  compel  anything  to  be  done  in 
Coleman  &  Caiues'  Hep.,  188, 1  Caines'  the  other  actions,  but  application  must 
Hep.,  114.  be  made  to  the  court  where  they  are 

In  England  it  has  been  held,  that  the  brought :   Benton   v.  Praed,  1  Smith's 

court  will  not  compel  a  party  to  consoli-  (Eng.)  Rep.,  428. 

date  actions  brought  on  two  promissory  While  the  general  chancery  practice 

notes,  though  both  notes  became  due  is  opposed  to  the  consolidation  of  cases 

and  both  actions  were  commenced  in  having  different  parties  and  involving 

•the  long  vacation,  and  the  writs  were  different  rights,  yet  such  a  practice  is 

returnable  on  the  same  day:  LeJune  t;.  proper  when  the  litigation  grows  out 

Sheridan,  Forrest's  Rep.  (Exch.),  30.  of  the  enforcement  of  mechanics'  Hens 

To  same  effect,  Thompson  v.  Shep-  under  the  statute,  and  may  be  necessary 

lierd,  9  Johns.,  262  ;  Worley  v.  Glent-  in   some  cases  to  enable  the  court  to 

worth,  10  N.  J.  Law,  241.  settle  and  adjust  the  rights  of  the  va- 

Otherwise  had  it  appeared  that  the  nous  lien  holders,  or  those  claiming 


defences  were  the  same  in  all  the  cases  :  liens  :   Thielman  v.  Carr,  75  Ills.,  385. 

Thompson  v.  Shepherd,  9  Johns.,  262.  Several  ejectment  causes,  depending 

The  plaintiff  brought  at  one  time,  on   the  same  questions  and   substan- 

and   against  the  same  defendants,   a  tially   the  same  evidence,  directed  to 

separate  action  in  each  of  the  counties  abide  the  event  of  such  cause  among 

of  the  state,  for  one  and  the  same  libel,  them,  as  the  plaintiff  should  notice  for 

which  was  published  in  the  county  in  trial  :  Jackson  v.  Stiles,  5  Cow.,  282. 

which  all  of  the  parties  resided  :  So,  in  New  Jersey,  the  court  will  or- 

Held  that  the  defendant's  motion  to  der  a  consolidation  of  several  actions 
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of  ejectment  where  there  is  the  same  will  Dot  be  allowed  when  the  motion 

qaestion  and  defence  in  all  the  cases :  is    granted :    Ferris  «.  Betts,  2  How. 

Denn  «.  Kimball,  9  N.  J.  Law,  835.  Pr..  78. 

A  motion  by  the  defendant  to  consoli-  In    a  consolidated  action  it  is  not 

date  should  not  be  made  until  the  de-  necessary  to  serve  a  new  complaint, 

fen  dan  ts  have  answered  in  both  actions.  The  issue  in  all  the  actions  are  tried  as 

Where  the  defendants  have  answered  as  if  raised  by  one  complaint  and  one 
in  both  actions,  and  the  plaintiff  has  answer.  The  summonses  and  plead- 
subsequently  amended  his  complaint,  ings  in  all  should  be  incorporated  in 
the  motion  to  consolidate  should  not  be  the  judgment  roll :  2  Till.  &  Shear. 
made  until  after  the  time  to  Answer  the  Pr. ,  283. 

amended  complaints  has  expired  :  Com-  But  costs  of  only  one  action  can  be 

stock  V.  Hallock,  1  Code  R.  (N.S.),  201.  recovered,  unless  the  order  for  consoli- 

Where  there  are  several  actions  on  dation  especially  provide  for  the  recov- 

one  policy  of  insurance,  the  court  will  ery  of  coats  in  all   up  to  the  making 

grant  imparlances  in  all  but  one  until  of  the  order :    Blake  v.  Michigan,  17 

the  plaintiffs  consent  to  enter  into  the  How.,  228  ;  Newman  v.  Ogden,  6*Ch. 

consolidation  rule,  which  is  the  same  Sent.,  40. 

as  the  English  rule  :  Clason  «.  Church,  Where  both  parties  to  a  suit,  ready 

IJohns.  &s.,  29.  for  argument  in   the   Supreme  Court, 

If  two  causes  turn  on  the  same  point,  entered  into  a  stipulation  that  the  cause 

and  a  verdict  be  given  in  one  on  which  should  abide  the  event  of  another  suit, 

a  case  is  made,  it  is  enough  to  prevent  upon  such  a  writ  of  error  was  brought 

judgment  as  in  case  of  nonsuit  for  not  to  the  Court  of  Erroifi,  aud  that  neither 

proceeding  to  trial  in  the  other,  or  a  party  should  move  in  the  stipulated 

stipulation,  but  will  not  excuse  costs  :  cause  until  the  final  decision  upon  the 

Palmer  v.  Mulligan,  2  Caines,  95.  writ  of  error  cause  ;    and  the   latter 

The  rule  which  allows  a  plaintiff  to  cause  was  decided  in  favor  of  the  de- 
try  only  one  of  several  causes,  where  fendant,  and  the  writ  of  error  returned  ; 
the  questions  and  the  evidence  are  the  and  at  that  time  the  defendant  in  the 
same  in  all,  without  being  subjected  to  stipulated  cause  died  :  Held,  that  judg- 
costs  for  not  trying  the  others,  does  not  ment  nunc  pro  tuTie,  as  of  a  day  pre- 
apply  to  actions  of  slander,  etc.,  where  vious  to  his  death  could  not  be  entered; 
the  question  is  one  of  damages,  to  be  the  cause  abated.  It  was  not  a  case 
determined  by  a  jury,  but  is  confined  where  the  delay  had  proceeded  from 
to  questions  of  property  :  Sherman  o.  the  court. 
McNitt,  4  Cow.,  85.  To  entitle  a  party  to  such  judgment. 

The  Wisconsin  statute  (see  §  42,  ch.  the  delay  must  arise  from  the  act  of 

125,  R.  S.,  1858),  respecting  the  consol-  the    court.     The    right    to    have    the 

idation  of  actions,  provides  for  such  judgment  must  be  determined  during 

consolidation  only,  "when  the  actions  the  life  of  the  other  party,  and  the 

might  have  been  joined  :"    Blesch  v.  court  will  not  permit  that  right  to  be 

Chicago,  etc. ,  44  Wise. ,  593.  lost  by  Us  own  delay.     But  in  this  case 

In   Califorian  it  is  held,   that    the  there  was  no  stay  of  proceedings  by 

Supreme    Court  will    not  consolidate  the  court.     The  parties  agreed  to  stay 

suits,   though    brought  upon  distinct  until   the  decision  of  another  cause : 

causes  of  action  :   W^lacev.  Eldredge,  Ogden  v.  Lee,  8  How.  Pr.,  153. 

27  (I'al.,  498.  Where,  upon  the  trial  of  one  of  sev- 

It  is  not  the  practice  in  this  state  to  eral  causes   which  were  consolidated, 

consolidate  actions  between  the  same  there  was  a  rule  nid  obtained  for  a 

parties,  brought  at  the  same  term,  but  new  trial  on  a  point  of  law  reserved, 

to  so   limit  the  costs  in  cases  where  and  the  defendant  agreed  to  abandon 

several  actions  between  the  same  par-  it,  the  defendlnts  in  other  causes  were 

ties  might  have  been  joined  in  one,  as  permitted,  upon   motion,  to  have  the 

to  do  justice  and  prevent  oppression  name  of  another  defendant  inserted  in 

by  any   unnecessary  accumulation  of  his  place  in  order  to  have  the  benefit  of 

costs:    Curtis  v.  Baldwin,  42  N.    H.,  the  rule  to  show  cause:    Lubbock  v. 

398.  Claggett,  3  Smith  (Eng.),  397  ;  Same  d. 

On  a  motion  for  consolidation,  costs  Potts,  Id. 
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[9  Chancery  Biviflion,  466.] 
C.A.,  July  26,  1878. 

Ex  parte  Jerningham.      In  re  Jerningham. 

Limiidaiion  Jiesolutiom — Registration — Afinde^eriptum  of  Debtor  in  Petition — Formal 
JJefect^AmendmaU^Bankruptey  Act,  1869  (32  <fr  83  Viet.  e.  71),  u.  82,  125— 
bankruptcy  Jiulet,  1870,  rr.  208,  262,  267^  295'— Bankruptcy  Forma,  1870,  Am. 
106,  111. 

A  debtor  described  himself  in  his  liquidation  petition  by  his  business  address 
only,  omitting  all  mention  of  his  private  residence : 

Jield,  that  this  was  a  misdescription ;  that  the  defect  was  not  a  mere  formal  one, 
but  was  a  matter  of  substance;  and  that  resolutions  passed  by  the  creditors  in  favor 
of  a  liquidation  by  arrangement  ought  not  to  be  registered. 

And  an  application  for  leave  to  amend  the  petition,  and  summon  a  fresh  first  meet- 
ing of  the  creditors,  was  refused. 


[9  Chancery  Division,  469.] 
V.C.M.,  June  18  :  C.A.,  July  14,  27,  29,  1878. 

469]  *^^  ^«  Henley  &  Co. 

Company —  Voluntary  Winding-up  wider  SupervigUm — Property  Tax — Priority 

of  the  Crown, 

Where  a  company  is  being  wound  up  under  the  provisions  of  the  Companies  Act, 
1862,  the  Crown  has  a  right  to  payment  in  full  of  a  debt  due  from  the  company  for 
property  tax  before  the  commencement  of  the  winding-up,  in  priority  to  the  other 
creditors. 

The  decision  of  Malins,  Y.C,  reversed. 

This  was  a  motion  on  behalf  of  Her  Majesty's  Commis- 
sioners of  Inland  Revenue  for  an  order  that  the  official  liqui- 
dator of  W.  T.  Henley  &  Co.  should,  out  of  the  assets  of  the 
company,  pay  the  sum  of  £56  6^.  to  the  Receiver  Q-eneral 
of  Inland  Revenue  in  satisfaction  of  the  Property  and  In- 
come Tax,  Schedule  A,  due  from  the  company  in  respect 
of  certain  lands  at  Woolwich  held  by  the  company  up  to  the 
6th  of  April,  1877,  the  payment  to  be  made  in  priority  to 
the  other  claims  against  the  company. 

The  company  was  being  wound  up  voluntarily  under  a 
resolution  passed  prior  to  the  6th  of  April,  1877,  and  the 
winding-up  had  been  continued  under  the  supervision  of 
the  court. 

The  motion  was  heard  before  Vice-Chancellor  Malins  on  the 
18th  of  June,  1878. 

Higgins,  Q.C.,  and  TT.  W.  KarslaJce^  in  support  of  the 
motion :  The  only  question  is  whether  the  income  tax  pay- 
able by  this  company  is  to  be  paid  in  priority  over  other 
creditors,  or  whether  the  Crown  must  come  in  pari  passu 
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with  the  other  creditors.  The  question  turns  upon  the  acts 
of  Parliament.  The  6  &  6  Vict.  c.  36,  s.  63,  No.  9,  provides 
that  the  occupier  of  land  shall  pay  the  rates  and  taxes  which 
are  to  be  deducted  out  of  the  rent,  and  every  tenant  on  quit- 
ting the  occupation  is  liable  for  the  arrears.  Sect.  70  pro- 
vides that  the  duty  shall  be  assessed  on  all  lands  whether 
occupied  or  not,  and  if  unoccupied,  and  no  distress  can  be 
found  thereon,  the  collector  is  to  enter  upon  the  lands  at  any 
time  after  when  there  shall  be  any  distress  to  be  found,  and 
seize  and  sell  as  he  might  have  distrained  if  in  the  occupa- 
tion of  a  tenant.  *We  rely  upon  sect.  70  as  showing  [470 
that  the  Crown  has  a  clear  right  *to  enter  upon  the  prem- 
ises held  by  the  company,  and  to  levy  a  distress,  and  the 
question  is  whether  the  87th  and  163d  sections  of  the  Com- 
panies Act,  1862,  which  are  not  expressed  to  be  applicable 
to  the  Crown,  control  the  powers  given  by  sect.  70  so  as  to 
prevent  the  Crown,  as  it  would  prevent  any  ordinary  cred- 
itor, from  levying  a  distress  after  the  order  for  the  winding- 
up  of  the  company  under  supervision.  The  sections  of  the 
act  43  Geo.  3,  c.  99,  as  to  levying  taxes,  are  by  the  3d  sec- 
tion of  5  &  6  Vict.  c.  36,  incorporated  in  the  latter  act.  The 
act  of  Geo.  3  gives  power  to  the  collector  to  distrain  for 
unpaid  taxes.  It  is  clear  that  the  Crown  has  priority,  and 
has  the  power  of  levying  taxes  in  a  compulsory  mode.  The 
provisions  in  the  act  of  1862  (25  &  26  Vict.  c.  89),  are  sects. 
87  and  163.  The  87th  prohibits  any  proceeding  against  the 
company  without  the  leave  of  the  court,  and  the  163d  section 
is  that  any  distress  or  execution  put  in  force  against  the 
estate  of  a  company  being  wound  up  shall  be  void.  But 
the  two  sections  taken  together  have  been  held  to  give 
the  court  power  to  permit  a  distress  under  special  circum- 
stances. Our  contention  is  that  the  Crown  is  not  bound  by 
any  act  unless  the  Crown  is  named  in  it.  That  is  laid  down 
in  Sir  B.  Maxwell's  book  on  the  Interpretation  of  Statutes  (*) : 
**  The  Crown  is  not  reached  except  by  express  words  or  by 
necessary  implication  in  anv  case  where  it  would  be  ousted 
of  an  existing  prerogative.''  Many  cases  are  there  cited  in 
support  of  that  proposition. 

The  Bankruptcy  Act  will  be  relied  upon  in  defence.  By 
the  32d  section  oi  the  act  of  1869,  it  is  provided  that  the 
debts  therein  mentioned  shall  be  paid  in  priority  to  all  other 
debts.  Between  themselves  such  debts  shall  rank  equallv, 
and  shall  be  paid  in  full,  unless  the  property  of  the  bank- 
rupt is  insufficient  to  meet  them,  and  then  they  shall  abate 
in  equal  proportions.     The  debts  named  include  all  paro- 

(')  Page  112. 


254  CHANCERY  DIVISION.  [Vol  IX. 

1878  In  re  Henley  <fe  Co.  C.A. 

chial  and  other  rates  having  become  due  and  payable  within 
twelve  months,  and  all  assessed  taxes,  land  tax,  and  prop- 
erty or  income  tax,  but  not  exceeding  one  year's  assessment. 
This  provision,  inserted  with  the  sanction  of  the  Crown,  cuts 
down  the  right  of  the  Crown,  and  confers  no  new  right. 
That  shows  that  the  Crown,  not  being  mentioned  in  the  act 
471]  *of  1862,  cannot  be  afifected  by  it.  That  act  does  not 
apply  in  any  manner  to  the  Crown,  and  the  court  cannot 
interfere  with  the  rights  of  the  Crown. 

In  the  case  of  In  re  Regent  United  Stores  Company  {SdiXi. 
29,  1878),  your  Lordship  decided  the  question  that  the 
Queen's  taxes  were  in  the  same  position  as  local  taxes,  and 
your  Lordship  made  an  order  restraining  the  collector  from 
selling  any  effects  of  the  company  under  a  distress  which  he 
had  levied  for  Queen's  taxes.  In  the  case  of  In  re  English 
Joint  Stock  Bank  (May  24,  1866),  it  was  said  by  Vice-Ohan- 
cellor  Wickens  that  as  the  Crown  was  not  mentioned  in  the 
act  of  1862,  it  could  not  be  bound  by  it ;  but  the  question 
there  raised  was  a  different  one  from  this.  The  question  as 
to  priority  in  respect  of  local  rates  was  also  raised  in  In  re 
West  Hartlepool  Iron  Company  (before  Vice-Chancellor 
Bacon,  March  30,  1876),  and  In  re  Albion  Steel  and  Wire 
Company  (*),  where  the  question  related  to  the  Poor  Law 
assessment,  and  it  was  held  that  the  rules  in  the  Bankruptcy 
Act  giving  local  rates  due  from  the  bankrupt's  property 
priority  over  his  other  debts  did  not,  under  the  lOtn  section 
of  the  Judicature  Act  of  1876,  apply  to  the  case  of  a  com- 
pany in  liquidation. 

The  last  case  in  which  it  has  been  held  that  the  Crown  is 
not  bound,  unless  specially  named  in  the. statute,  is  Thomas 
V.  Reg,  ("). 

It  is  essential  for  the  benefit  of  the  public  at  large  that 
the  rights  of  the  Crown  as  to  levying  taxes  should  be  pre- 
served. 

There  is  this  distinction  between  a  bankruptcy  and  a 
winding-up — that  in  bankruptcy  the  whole  of  the  property 
is  divested  out  of  the  bankrupt  and  passes  to  the  trus- 
tees, and  becomes  their  property,  while  in  the  case  of  a  wind- 
ing-up there  is  no  such  divesting.  The  property  remains 
the  property  of  the  company  as  it  was  before,  subject  to  the 
provisions  of  the  act.  The  case  of  King  v.  Crump  (')  shows 
to  what  extent  the  Crown  is  bound  in  cases  in  bankruptcy  ; 
and  in  Maxwell  on  the  Interpretation  of  Statutes  (*)  the  rule 
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13  laid  down  that  where  the  Crown  is  not  expressly  named 
the  inference  that  the  statute  was  intended  to  include  it  must 
not  be  doubtful.  It  must  be  made  out  that  there  was  a 
clear  intention  *by  the  act  of  1862  that  the  Crown  [472 
should  be  included ;  and  failing  that,  we  ask  your  Lord- 
ship to  give  us  the  order. 

[They  cited  Dwarris's  Statutes  (*).] 

J.  Pearson^  Q.C.,  and  W.  Barber^  for  the  liquidator  :  If 
the  Crown  is  held  to  have  priority  in  this  case,  the  effect  will 
be  to  prevent  iustice  being  done  between  one  subject  and  an- 
other for  the  benefit,  as  it  is  said,  of  all  the  subjects  of  the 
realm.  The  foundation  of  all  the  cases  in  which  the  Crown 
is  said  to  have  this  priority,  is,  that  it  is  a  debt  due  on  rec- 
ord or  by  specialty,  but  not  always  so  even  in  those  cases. 
This  is  not  a  debt  due  on  record.  It  is  a  simple  debt,  but 
there  are  some  of  the  same  remedies  given  as  if  it  were  a 
debt  of  record.  That  is  evident  from  the  act  1  Vict.  c.  61, 
8.  3 ;  and  the  principle  may  be  deduced  from  the  case  of 
Vppam  V.  Sumner  (")  and  Butler  v.  Butler  (*),  that  even  in 
debts  of  record  and  specialty  the  Crown  has  not  absolute 
indefeasible  priority,  but  it  might  be  lost  if  the  subject  was 
prior  to  the  King  in  taking  action.  It  is  not  in  all  cases  that 
the  Crown  has  priority  over  the  subject,  but  the  Crown  has 
priority  where  the  subject  has  not  completed  his  right  to 
the  effect  of  his  judgment  before  the  process  of  the  Crown 
has  been  commenced.  In  this  case  there  has  been  no  dis- 
tress yet  levied  by  the  Crown,  and  nothing  was  done  by  the 
Crown  to  obtain  payment  of  the  arrears  of  income  tax  before 
the  winding-up  order  was  made.  The  case  of  King  v. 
Crump  i^*)  is  not  an  authority  against  us.  The  argument 
has  been  that  inasmuch  as  the  Crown  is  not  named  in  the 
Companies  Act,  the  Crown  is  not  bound  by  it,  but  the  true 
reason  of  the  decision  in  the  case  cited  is,  not  that  the  King's 
prerogative  binds,  but  that  the  property  was  not  altered, 
and  the  extent  being  on  the  same  day  as  the  assignment  the 
extent  comes  before  the  assignment,  and  the  King  has  prior- 
ity because  his  process  was  commenced  before  the  assign- 
ment took  place. 

As  to  the  difference  between  bankruptcy  and  a  winding- 
up,  the  property  only  vests  in  the  trustee  s^tb  modo^  because 
his  duty  is  to  pay  the  debts  of  the  bankrupt,  and  if  there  is 
any  surplus  it  *belongs  to  the  bankrupt.  There  is  [473 
no  real  distinction  between  bankruptcy  and  a  winding-up, 

(1)  Padres  624.  586.  (*)  Tremaine*8    Pleas    of   the    Crown, 

(«)  2  Sir  W.  Bl.,  1294.  p.  687,  cited  in  Baron  Parker's  Reports, 

(S)  1  East,  888.  p.  126. 
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for  if  there  is  any  surplus  remaining  in  a  winding-up  after 
payment  of  debts  by  the  liquidator,  that  surplus  belongs  to 
the  company.  It  is  another  mode  of  paying  the  debts  of  a 
debtor,  and  refunding  the  surplus  to  an  individual  in  the 
case  of  bankruptcy,  and  to  the  company  in  the  case  of  wind- 
ing-up. The  reason  for  giving  certain  debts,  including 
Crown  debts,  priority  bv  the  32d  section  of  the  Bankruptcy 
Act,  is,  that  otherwise  the  Crown  would  not  have  had  prior- 
ity. It  should  also  be  stated  that,  by  the  Income  Tax  Act 
(6  &  6  Vict.  c.  35),  s.  17,  there  is  a  provision  for  the  recov- 
ery by  the  Crown  of  all  duties  under  the  act  as  debts  to  the 
Queen's  Majesty,  with  full  costs  of  suit;  but  there  is  no 
allusion  to  its  being  a  debt  of  record.  It  is  simply  a  debt 
due  to  the  Crown,  and  not  a  debt  due  on  record.  There  is, 
therefore,  a  marked  difference  between  this  act  and  the  act 
of  43  Q-eo.  3,  c.  99,  by  which  the  taxes  were  recoverable  as 
debts  due  on  record.  If  it  had  been  intended  to  make  this 
a  debt  of  record,  words  to  that  eflfect  would  have  been  in- 
serted in  the  act.  •  The  prerogative  of  the  Crown  is  confined 
to  debts  of  record :  Williams  on  Executors  (*). 
HigginSy  in  reply:     That  this  is  a  debt  of  record  is 

Slainly  shown  by  1  Vict.  c.  61,  s.  3,  which  recites  the  43 
eo.  3,  c.  99,  s.  46,  and  also  recites  6  &  6  Will.  4,  c.  20, 
8.  13.  The  act  of  Geo.  3  recites  that  such  part  of  the  debts 
due  to  the  Crown  as  could  not  be  so  levied  and  collected  as 
is  therein  mentioned  may  be  recoverable  as  a  debt  upon 
record  to  the  King's  Majesty  ;  and  then  it  recites  that  doubts 
had  arisen  as  to  the  construction  of  those  acts,  and  it  pro- 
vides that  all  taxes  then  made  or  thereafter  to  be  made  may 
be  recovered  as  debts  of  record  are  recovered,  that  is,  shall 
be  treated  as  a  debt  of  record. 

As  to  the  case  of  Uppam  v.  Sumner  {*)^  that  has  been 
overruled,  and  is  now  of  no  value,  and  the  principle  of  the 
case  is  not  applicable  to  this  ;  and  there  are  the  two  cases. 
Hex  V.  Wells  (")  and  Thurston  v.  Mills  (*),  in  which  Uppam 
V.  Sumner  is  reviewed ;  and  Cooper  v.  Chittv  (*)  is  also  an 
474]  important  case  upon  this  subject.  *Our  contention 
is,  that  the  Crown  has  priority  as  having  a  debt  of  record, 
and  also  it  has  priority  by  virtue  of  the  statutes  enabling  a 
distress  to  be  levied. 

Then  as  to  the  analogy  derived  from  the  bankruptcy  law. 
The  difference  between  the  act  of  1862  and  the  act  of  1866  is 
not  merely  one  of  form.     The  scheme  of  the  act  of  1862  is  to 

(')  7th  ed,  p.  992.  (*)  16  East,  264. 

(«)  2  Sir  W.  Bl.,  1294.  (»)  1  Burr..  20. 

(»)  16  East,  278. 
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keep  the  company  as  a  corporation  with  all  the  rights  of  a 
corporation,  except  so  far  as  those  rights  may  be  tempora- 
rily saspended  or  modified  by  the  interference  of  the  court, 
and  the  appointment  of  an  official  liquidator.  There  would 
be  a  perfectly  good  winding-up  without  any  official  liqui- 
dator being  appointed. 

Malins,  V.C:  This  question  is  certainly  one  of  consid- 
erable importance,  although,  I  am  inclined  to  think,  not  of 
so  much  importance  as  has  been  attached  to  it,  because  I 
believe  there  are  very  few  cases  in  which  there  is  any  income 
tax  due  from  companies  which  are  being  wound  up. 

With  regard  to  the  general  question  as  to  Crown  debts,  I 
do  not  think  the  general  law  on  the  subject  admits  of  much 
doubt,  because  there  has  never  been  any  doubt  that  with 
regard  to  certain  debts  the  Crown  has  priority  over  general 
creditors,  and  it  is  equally  clear  that  as  to  other  debts  the 
Crown  has  not  that  priority.  The  question  is,  whether  it 
has  that  priority  with  regard  to  this  particular  debt  for  in- 
come tax.  Now,  to  show  that  the  Crown  has  not  a  general 
priority  over  other  creditors  for  all  debts,  I  need  not  do 
more  than  refer  to  that  passage  which  has  been  read  from 
Mr.  Justice  Williams'  Treatise  on  the  law  with  regard  to 
Executors,  and  which,  I  believe,  states  the  law  with  perfect 
accuracy,  namely,  **But  the  debts  due  to  the  Crown  which 
are  so  privileged"  as  to  hiave  priority  '*are  confined  to  such 
as  are  due  by  matter  of  record  or  by  specialty,  &c.  (which 
are  of  the  same  nature :  for  by  statute  33  Hen.  8,  c.  39,  it  is 
enacted  that  all  obligations  and  specialties  taken  to  the  use 
of  the  King  shall  be  of  the  same  nature  as  a  statute  staple). 
And  therefore  sums  of  money  owing  to  the  King  on  wood 
sales,  or  sales  of  tin  or  other  his  minerals  for  which  no 
specialty  is  given,  shall  not  be  preferred  to  a  debt  due  to  a 
subject  by  matter  of  record.  So,  though  fines  and  amerce- 
ments *in  the  King's  Court  of  Record  are  clearly  [475 
debts  of  record  and  entitled  to  such  preference,  yet  amerce- 
ments in  the  King's  Courts  Baron  or  courts  of  his  honor 
which  are  not  of  record  have  no  such  priority,"  and  so  forth. 
There  is  no  general  priority,  therefore,  in  all  cases  for  Crown 
debts  over  the  debts  of  the  subject.  What,  then,  are  the 
rights  with  regard  to  this  particular  debt  for  income  tax^ 
The  income  tax  was  first  levied  in  1842,  by  the  act  6  &  6 
Vict.  0.  35.  Mr.  Higgins  has  referred  me  to  that  act,  and 
particularly  to  sect.  63,  which  states  in  what  manner  the 
debt  is  to  be  paid,  and  by  whom  it  is  to  be  paid,  and  he  re- 
ferred more  particularly  to  No.  9  of  the  rules  and  regula- 
tions contained  in  that  section  with  regard  to  particulars  of 
26  Eng.  Rkp.  33 
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deductions  and  allowances  in  respect  of  duties.  It  is  there 
stated  that  assessments  are  to  be  levied  on  the  occupier,  and 
allowed  by  the  landlord  out  of  the  rent.  Then,  with  regard 
to  the  nature  of  the  debt,  I  am  referred  to  43  Geo.  3,  c.  99, 
to  show  that  all  debts  due  to  the  Crown  are  specialty  debts 
or  debts  of  record ;  and  lam  referred  to  1  Vict.  c.  61,  which 
in  point  of  fact  relates  to  debts  due  to  the  Crown  for  taxes 
generally.  It  recites  the  old  statute  of  43  Geo.  3,  c.  99,  and 
other  statutes,  and  then  it  proceeds :  "  Whereas  doubts  have 
arisen  as  to  the  construction  of  the  said  acts,  and  it  is  expe- 
dient to  amend  the  same,  be  it  therefore  enacted  that  all  and 
every  the  said  duties  of  assessed  taxes  contained,  charged, 
or  assessed  in  or  by  any  assessment  already  made  or  to  be 
at  any  time  hereafter  made,  mav  be  sued  or  prosecuted  for 
and  recovered,  with  full  costs  or  suit  and  all  charges  attend- 
ing the  same,  of  and  from  the  person  and  persons  respec- 
tively charged  therewith  in  Her  Majesty's  Court  of  Ex- 
chequer at  Westminster  by  information  in  the  name  of  Her 
Majesty's  Attorney-General,  as  a  debt  or  debts  due  to  the 
Queen's  Majesty,  her  heirs  and  successors,  or  by  any  other 
ways  or  means  whereby  any  debt  of  record  or  otherwise  due 
to  the  Queen's  Majesty  can  be  recovered."  So,  because  it 
may  be  recovered  in  the  same  way  as  a  debt  of  record,  Mr. 
Higgins  argues  that  it  is  therefore  a  debt  of  record.  I  am 
of  opinion  that  argument  is  wholly  unsustainable,  that  it 
is  not  a  debt  of  record,  but  that  it  is  a  debt  due  to  Her 
Majesty,  to  be  recovered  in  the  manner  prescribed  by  the  In- 
come Tax  Act  (5  &  6  Vict  c.  35).  Then  it  is  by  the  172d 
476]  section  very  distinctly  shown  *that  the  Commission- 
ers, '*  executing  this  act  in  relation  to  any  of  the  duties 
hereby  granted  shall,  within  one  calendar  month  after  the 
first  day  of  hearing  appeals,  all  appeals  then  made  being 
first  determined,  issue  out  and  deliver  to  the  respective  col- 
lectors, duplicates  of  the  assessments  of  the  aforesaid  du- 
ties." And  then  it  provides :  "  that  all  such  duties  as  shall 
be  assessed  or  chargf'd  under  any  of  the  provisions  of  this 
act,  if  not  paid,  levied,  or  collected  according  to  the  direc- 
tions herein  mentioned,  shall  be  recoverable  as  a  debt  to  the 
Queen's  Majesty,  with  full  costs  of  suit."  They  are  there- 
fore to  be  recovered  as  debts  due  to  Her  Majesty,  not  as 
debts  of  record,  nor  anything  which  amounts  to  debts  of 
record,  but  simply — if  I  may  use  the  expression — as  a  sim- 
ple contract  debt  due  to  the  Crown.  Then  what  is  the  posi- 
tion of  the  debt  ? 

The  act  of  Parliament  having  prescribed  the  mode   in 
which  the  debt  shall  be  recovered,  and  the  nature  of  that 
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debt,  the  question  is  whether,  when  a  company  is  wound  up, 
the  act  of  Parliament  has  reserved,  or  whether  it  necessa- 
rily implies,  that  the  Crown  has  priority  over  the  general 
creditors.  The  Bankruptcy  Acts  are  of  much  older  date 
than  the  Winding-up  Acts.  Winding-up  Acts  are  of  a  very 
modern  introduction,  whereas  BanKruptcy  Acts,  as  we 
know,  have  existed  since  the  time  of  the  reign  of  Queen 
Elizabeth,  and  the  object  of  the  Bankruptcy  Acts  is  no 
doubt  twofold :  first  of  all  to  distribute  the  assets  of  a  debtor 
or  bankrupt  equally  among  his  creditors ;  and,  secondly, 
to  relieve  tne  debtor  from  the  amount  of  his  debts  in  order 
to  make  him  a  free  man  again,  which  it  has  always  been 
considered  to  the  interest  of  the  state  he  should  be,  in  order 
that  he  may  begin  to  trade  again.  The  primary  object  of 
the  Winding-up  Acts  has  been  to  insure  tne  equal  distribu- 
tion of  a  company's  assets  among  its  creditors,  therefore  the 
object  is  not  the  same  as  that  of  the  Bankruptcy  Acts.  The 
Bankruptcy  Acts  vest  in  the  assignee,  as  he  was  originally 
called,  or  the  trustee,  as  he  is  now  called,  all  the  estate  and 
property  of  the  bankrupt  of  every  description ;  while  under 
the  Winding-up  Acts,  on  the  appointment  of  an  official 
liquidator,  tne  property  of  a  company  does  not  vest  in  him, 
but  remains  in  the  company,  which  has  still  a  corporate 
existence,  until  it  is  finally  dissolved  upon  the  completion 
*of  the  winding-up;  but  although  the  property  re-  [477 
mains  in  the  company,  the  ec^uitable  interest  in  it  is  in  the 
official  liquidator,  in  my  opinion,  for  the  benefit  of  the  cred- 
itors ;  but  he  has,  subject  to  the  control  of  the  court,  a  com- 
plete dominion  over  the  property,  and  he  has  that  complete 
dominion  for  the  purpose  of  dividing  the  assets  equally 
amongst  the  creditors.  Now,  in  the  case  of  a  compulsory 
winding-up,  this  depends  on  the  95th  section  of  the  act  of 
1862,  which  says  that  the  official  liquidator  shall  have  power, 
with  the  sanction  of  the  court,  to  bring  or  defend  actions  or 
other  legal  proceeding  in  the  name  and  on  behalf  of  the 
company,  to  carry  on  the  business  of  the  company,  and  to 
sell  the  property  and  effects.  Then  he  is  to  do  all  acts  in 
the  name  of  the  company,  and  to  take  steps  for  distributing 
the  assets,  which  assets  are  to  be  divided  ratably  amongst 
all  the  creditors ;  and  the  section  which  applies  to  this  par- 
ticular case,  which  is  that  of  a  voluntary  winding-up  under 
supervision,  is  sect.  133 ;  and  that  provides  that  the  follow- 
ing consequences  shall  ensue  upon  the  voluntary  winding-up 
of  a  company:  first,  the  property  of  the  company  is  to  be 
applied  in  satisfaction  of  its  liabilities  ^ari  ^a^^?^,  "and 
subject  thereto  shall,  unless  it  be  otherwise  provided  by  the 
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regulations  of  the  company,  be  distributed  amongst  the 
members  according  to  their  rights  and  interests  in  the  com- 
pany." Then  liquidators  are  to  be  appointed  to  make  calls 
and  adjust  the  rights  of  the  contributoiies,  and  pay^  the 
debts  of  the  company  pari  passu.  Now,  here  there  is  no 
exception  of  the  Crown  whatever,  and  it  would  certainly  be 
remarkable  that,  if  it  was  intended  that  the  Crown  should 
have  this  priority,  there  should  have  been  no  provision 
made  on  the  subject.  This  act  was  passed  after  great  delib- 
eration-by  the  Legislature.  It  embodies  all  the  preceding 
acts  for  winding  up,  and  if  this  difficulty  with  regard  to  the 
Crown  having  priority  was  intended  to  be  touched,  surely 
it  would  be  impossible  to  suppose  that  the  Law  Officers  of 
the  Crown  would  not  have  attended  to  this  matter,  and  that 
they  would  not  have  taken  care  that  that  priority,  if  it  was 
considered  that  the  Crown  should  have  it,  would  have  been 
reserved.  But  nothing  of  the  kind  is  found  here.  On  the 
contrary,  the  Crown  gives  its  consent  to  the  act,  which  says 
that  all  the  property  of  the  company  shall  be  applied  in  sat- 
isfaction of  Its  nsbWitHes  pari  passu.  This  particular  liabil- 
478]  ity  of  the  company  is  *one  in  respect  of  £56  5^.  for 
income  tax  ;  their  liability  to  the  other  creditors  is  just  the 
same  kind  of  liability,  and  it  is  said  that  their  assets  are  to  be 
distributed  pari  passu. 

Now,  there  is  a  similar  matter  in  pari  materia  in  the 
Bankruptcy  Act.  It  is  very  true  that  the  Bankruptcy  Act 
,  of  1869  is  seven  years  younger  than  the  Companies  Act, 
1862,  but  although  Mr.  Higgins  has  pointed  out  that  there 
is  no  provision  in  any  of  the  earlier  acts  as  to  income  tax, 
there  is  a  provision  as  to  Queen's  taxes  in  general ;  and  in 
the  32d  section  of  the  act  of  1869,  which  is  only  a  re-enact- 
ment of  the  law  as  it  was  before  with  slight  additions,  it  is 
provided  that  the  debts  thereinafter  mentioned  shall  be 
paid  in  priority  to  all  other  debts ;  that  is  to  say,  all  paro- 
chial or  other  local  rates  due  from  him  at  the  date  of  the 
order  of  adjudication,  and  having  become  due  and  payable 
within  twelve  months  next  before  such  time,  all  assessed 
taxes,  land  tax  and  property  or  income  tax  assessed  upon 
him  up  to  the  5th  day  of  April  next  before  the  date  of  the 
order  of  adjudication,  and  not  exceeding  in  the  whole  one 
year's  assessment.  Therefore,  in  this  case,  where  the  atten- 
tion of  the  Legislature  was  directed  to  the  matter,  and  where 
the  framers  of  the  act  had  it  before  them,  they  do  not 
reserve  priority  as  against  the  general  creditors  in  respect 
of  income  tax  without  any  limit,  for  whatever  may  be  due 
is  but  for  one  year  only.     It  might  be  that  a  large  amount 
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of  income  tax  would  be  due  from  a  bankrupt  by  reason  of 
Lis  not  Laving  made  full  returns  of  Lis  property,  and  yet 
against  Lis  estate  only  one  year's  income  tax  can  be  recov- 
ered. WLy  is  tLis?  Because  it  was  tLougbt  reasonable 
that  in  arranging  tLe  liability  of  the  debtor,  it  sLould  be  so. 
It  was  felt  tLat  the  Crown  ought  not  to  have  the  whole,  but 
that  it  should  have  one  year's  tax,  as  in  the  case  of  a  land- 
lord, who  has  always  one  year's  rent  reserved  to  him  before 
the  property  can  be  distributed  in  respect  of  arrears  of 
rent.  Therefore,  in  this  case,  where  the  attention  of  the 
Crown  has  been  drawn  to  the  matter,  one  year's  arrears  is 
the  extent  which  can  be  recovered  out  of  the  assets  of  the 
bankrupt.  The  49th  section  of  the  same  act  reserves  the 
liability  of  the  bankrupt  to  pay  the  Crown  debts ; — notwith- 
standing his  bankruptcy  he  is  still  liable  for  the  Crown  debts, 
the  consequence  of  which  would  be,  I  take  it,  that  if  the 
assets  werd  only  sufficient  to  pay  10^.  in  the  pound  for  one 
*year'8  tax,  or  for  whatsoever  was  due  to  the  Crown,  [479 
Le  would  remain  personally  liable.  But  the  question  I 
Lave  to  determine  Lere  is,  to  wLat  extent  the  assets  of  the 
company  are  liable  to  the  Crown  as  between  the  Crown  as 
one  creditor  and  the  other  creditors  as  a  general  body. 

Now,  with  regard  to  these  old  doctrines  as  to  priority  and 
the  extent  of  the  right  of  the  Crown,  I  confess  tnat  after  all 
I  have  heard  from  Mr.  Higgins  and  Mr.  William  Karslake, 
1  am  very  much  disposed  to  think  that  that  decision  of 
Uppam  V.  Sumner  C)  still  remains  law,  which  is  that  the 
extent  of  the  right  of  the  Crown  is  postponed  to  a  judgment 
previously  obtained.  Therefore,  if  a  judgment  is  obtained 
and  duly  entered  up  so  that  it  becomes  a  charge  on  land  on 
the  Ist  of  January,  and  a  distress  is  issued  on  the  2d  of 
January,  under  these  acts  I  take  it  that  the  judgment  en- 
tered up  on  the  1st  of  January  would  have  priority,  and 
there  it  is  so  decided ;  but  in  order  to  test  these  questions 
of  priority,  which  are  questions  of  general  charges  on  the 
land,  and  not  questions  of  the  general  application  of  tLe 
assets  of  a  company,  we  must  see  wLicL  of  tLese  processes 
amounts  to  a  cLarge  on  the  land. 

Now,  therefore,  finding  that  in  one  body  of  law  for  the 
distribution  of  tLe  estates  of  debtors  incapable  of  paying  in 
full,  tLe  rigLt  of  tLe  Crown  to  prioritv  of  payment  is  re- 
served, as  to  Queen's  taxes,  to  a  limited  extent,  tLat  is,  for 
one  year,  l)ut  tLat  in  tLe  acts  for  winding  up  it  Las  not  been 
done,  bow  can  I  say  tLat  it  was  intended  by  tLose  ai^ts  to 
reserve  tLe  rigLt  of  tLe  Crown  to  any  extent  wLatever?    It 

(»)  2  Sir  W.  Bl.,  1294. 
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seems  to  me  wholly  unsustainable  that,  having  provided 
that  all  the  liabilities  are  to  be  paid  pari  passu^  and  there 
being  no  reservation  of  the  rights  of  the  Crown  whatever,  I 
can  put  that  construction  upon  it.  It  seems  to  me  to  follow 
that  the  right  of  the  Crown,  the  Crown  not  having  levied, 
for  if  the  Crown  had  levied  beforehand  it  would  have  been 
a  different  thing — ^but  the  Crown,  having  taken  no  steps  be- 
forehand to  recover,  must  come  in  under  the  provisions  of 
the  Companies  Act,  and  that  these  claims  must  be  paid  pari 
passu  with  those  of  the  other  creditors. 

The  163d  section  of  the  Companies  Act  enacts  that, 
480]  ''where  *any  company  is  being  wound  up  by  the 
court  or  subject  to  the  supervision  of  the  court,  any  attacli- 
ment,  sequestration,  distress,  or  execution  put  in  force 
against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  winding-up,  shall  be  void  to  all  intents." 
There  is  no  exception  made  of  a  distress  by  the' Crown,  or 
of  any  process  of  the  Crown,  or  any  mention  made  of  the 
Crown  whatever,  but  it  is  expressed  generally  that  all  such 

})roceeding8  shall  be  void  to  all  intents.  No  doubt  it  is  per- 
ectly  accurate,  as  Mr.  Higgins  has  argued,  that  the  163d 
section  must  be  taken  in  connection  with  the  87th  sec- 
tion, which  provides  that  where  an  order  has  been  made 
for  winding  up  a  company  no  action  shall  be  proceeded 
with  or  commenced  against  the  company,  except  with  the 
leave  of  the  court,  and  subject  to  such  terms  as  the  court 
may  impose;  but  in  the  exercise  of  my  discretion  I  do  not 
give  any  leave,  because  I  am  satisfied  that  no  right  of  the 
Crown  was  intended  to  be  reserved,  and  that  no  right  is 
reserved. 

I  am  of  opinion,  therefore,  that  the  133d  section  regulates 
the  rights  of  the  parties,  and  that  section  provides  that  the 
general  liabilities  of  the  company  are  to  be  -^idi  pari  passu. 
Upon  the  subject  of  costs,  the  Crown,  I  believe,  is  not 
now  exempted  from  payment  of  costs.  I  decided  against 
the  Crown  in  chambers,  and  it  has  now  been  brought  into 
court  upon  summons  by  the  Crown,  therefore  I  think  the 
CroWn  should  pay  all  the  costs,  including  the  costs  of  the 
summons  and  the  adjournment  into  court.  The  case  has 
been  very  well  argued,  and  I  have  had  all  the  information  I 
could  have  had.  I  have  not  gone  into  all  the  old  authori- 
ties, because  I  think  they  have  not  much  application  to  this 
matter. 


Prom  this  decision  the  Commissioners  of  Inland  Revenue 
appealed.     The  appeal  was  heard  on  the  24th  of  July,  1878. 
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Higgins,  Q.C.,  and  W,  W,  KarslaJce^  for  the  appellants. 

J,  Pearson^  Q.C.,  and  W.  Barber^  for  the  liquidator. 

The  same  arguments  were  adduced  as  in  the  court  below. 
The  following  authorities  were  referred  to :  Oiles  v.  Oro- 
ter  (*) ;  Uppam  *v.  8u?nner  (*) ;  Jiex  v.  Wells  {*) ;  Sir  [481 
T.  Cecil's  CaseC);  Williams  on  Executors  (*) ;  Bacon's 
Abridgment  {") ;  Maxwell  on  the  Interpretation  of  Stat- 
u  tes  (') ;  In  re  Albion  Steel  and  Wire  Oompany  (') ;  In  re 
Regent  United  Service  Stores ;  Buckley  on  Joint  Stock 
Companies  (•) ;  Manning's  Exchequer  Practice  (*"). 

James,  L.J.:  It  appears  to  me  clear  on  every  principle 
that  the  Crown  is  not  bound  by  the  Companies  Act,  1862, 
not  being  specially  mentioned  in  it.  The  Crown  is  not  de- 
barred, in  respect  of  any  sum  of  money  due  to  it,  from 
taking  proceedings  against  the  property  of  the  debtor ;  and 
by  the  Income  Tax  Act  the  right  is  given  to  the  Crown  to 
distrain  upon  any  of  the  debtor's  chattels  for  the  arrears  of 
the  tax.  Independently  of  that  act,  it  is  a  debt  due  from 
the  person  in  possession  of  the  property  in  respect  of  which 
it  is  claimed.  The  company  is  in  possession  of  the  property; 
they  are  the  tenants,  and  are  liable  to  pay  the  tax.  There- 
fore there  is  nothing  to  prevent  the  Crown  from  suing  the 
company  or  distraining  their  chattels,  not  only  on  the  prop- 
erty, or  anywhere  else.  There  being  this  right,  the  Crown 
says  that  it  does  not  wish  to  exercise  its  power  of  distress, 
but  instead  of  that,  asks  to  be  paid  in  priority  to  the  other 
creditors ;  and  the  liquidator,  on  behalf  of  the  company,  is 
ready  to  admit  that  right.  That  being  so,  it  being  clearly 
a  debt  due  to  the  Crown,  and  a  debt  in  respect  of  which  the 
property  of  the  company  might  bc|  taken,  I  think  it  is  right 
and  proper  that  the  liquidator,  as  an  oflScer  of  the  court, 
should  pay  the  debt  without  allowing  the  distress  to  be 
made. 

But  if  the  matter  is  treated  as  a  matter  solely  of  adminis- 
tration of  assets  under  the  direction  of  the  court,  I  think  it  is 
also  right  Whenever  the  right  of  the  Crown  and  the  right 
of  a  subject  with  respect  to  the  payment  of  a  debt  of  equal 
degree  come  into  competition,  the  Crown's  right  prevails. 
Whether,  therefore,  the  debt  is  treated  as  a  debt  of  record, 
*)r  of  specialty,  or  of  simple  contract,  *  there  being  a    [482 

(»)  1C[.A  F.,  72.  («)  Prerogative,  E.  4  ;  Executor,  L.  2. 

(«)  2  Sir  W.  Bl.,  1294.  {')  Page  112. 

(»)  16  East,  278  n,  («»)  7  Ch.  D.,  647. 

i*)  7  Rep.,  18  b.  (»)  Page  886. 

(»)  7th  ed.,  991,  993.  (»o)  Pages  2,  12. 
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right  of  priority  in  the  Crown,  it  is  right  that  the  debt  should 
be  paid. 

Brett,  L.J.:  I  am  of  the  same  opinion.  There  are  two 
prerogatives  of  the  Crown  bearing  upon  this  question.  The 
first  is,  that  the  Crown  is  not  bound  by  a  statute  in  which  it 
is  not  specially  mentioned.  Therefore  the  Crown  is  not 
bound  by  the  Companies  Act.  It  follows  that,  this  being 
clearly  a  debt  for  which  the  Crown  can  distrain,  its  power 
of  distress  is  not  taken  away  by  the  act,  and  it  can  proceed 
to  distrain  in  this  case.  It  is  therefore  right  that  the  debt 
should  be  paid  in  priority  to  the  other  creditors. 

But  suppose  we  regard  it  merely  as  a  simple  contract 
debt ;  then  in  the  administration  of  tne  assets  of  the  company 
the  Crown  comes  into  competition  with  the  other  simple 
contract  creditors,  and  then  the  other  prerogative  to  which 
I  have  alluded  comes  in,  namely,  that  in  competition  with 
subjects  the  right  of  the  Crown  must  prevail.  Therefore,  in 
whichever  way  we  look  at  the  question,  I  think  the  Crown 
ought  to  be  paid  this  debt  in  priority. 

Cotton,  L.  J. :  I  am  also  of  the  same  opinion.  In  general, 
the  Crown  is  not  bound  by  a  statute  unless  expressly  men- 
tioned, or  referred  to  by  necessary  implication.  In  this  case 
the  Crown  had  a  clear  right  of  distress  on  the  property  of 
the  company,  and  the  question  is,  whether  that  right  is 
taken  away  by  the  Companies  Act,  1862.  It  is  clear  to  me 
that  this  act  does  not  apply  to  the  Crown.  It  has  been  so 
held  with  regard  to  the  Bankruptcy  Acts,  and  in  my  opinion 
the  same  principle  applies  to  the  Winding-up  Acts.  Their 
object  is  only  to  secure  a  division  of  the  assets  among  the 
creditors.  That  being  so,  the  Crown,  having  a  right  of  dis- 
tress which  is  not  taken  away  by  the  statute,  says,  *'  I  do 
not  desire  to  go  in  and  exercise  my  right  of  distress  if  the 
debt  is  paid  in  some  other  way."  Then  the  court  may  direct 
the  liquidator  to  pay  the  Crown  in  priority  to  the  other 
creditors,  rather  than  oblige  the  Crown  to  enforce  its  right 
by  distress.  That  is  my  way  of  looking  at  the  present  case. 
483]  *But  if  the  case  is  looked  at  as  one  in  which  the 
Crown  submits  to  come  in  under  the  administration  of  assets 
in  the  winding-up,  there  is  still  the  right  which  the  Crown 
has  when  in  competition  with  other  creditors,  of  being  paid 
in  priority.  I  think,  therefore,  in  either  view,  that  the 
Vice-Chancellor's  decision  ought  to  be  reversed,  and  that 
the  liquidator  ought  to  pay  this  debt. 

Solicitor  for  Crown :  Solicitor  to  the  Inland  Revenue. 
Solicitor  for  company  :  J.  W.  Starkey, 
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Without  a  statutory  provision  to  the  more,  4  Howard's  U.  S. ,  286  ;  Noyes  c. 
contrary  a  state,  or  the  United  States,  is  State,  46  Wise,  250 ;  Maine  v.  Web- 
entitled  to  priority  of  payment  out  of  ster,  8  Maine,  105  ;  Note  to  Trustees, 
the  assets  of  an  insolvent  debtor  :  etc.,  v.  Trenton.  80  N.  J.  Eq.,  667. 
Orem  v.  Wrightson,  51  Maryland,  34  ;  See  U.  S.  v.  Ringgold,  8  Peters,  150. 
Couard  v.  Atlantic,  etc.,  1  Peters,  886  ;  Nor  for  the  amount  of  a  coanter- 
U.  S.  V.  Hooe,  3  Cranch,  78.  claim  set  up  by  a  defendant  in  a  suit 

And  a  surety  who  is  compelled  to  by  the  state :   People  v.  Dennison,  59 

pay  may  be  subrogated  to  the  rights  of  How.,  157  ;  8  Abb.  N.  C,  128,  affirmed 

the  state  :  Orem  v.  Wrightson,  51  Ma-  by  gen.  term  Supreme  Court. 

Tyland,  34.  A  state  cannot,  without  its  consent. 

The  rule  does  not  apply  in  be  sued :  Troy,  etc. ,  v.  Commonwealth, 

New  Jersey  :    Board,  etc.,  v.  State,  127  Mass.,  43  ;  People  «.  Dennison,  59 

etc.,  30  N.  J.  Eq.,  311.  How.  Pr.,  157  ;  American,  etc.,  v.  Trus- 

See  Tmstees,  etc.,  v.   Trenton,  30  tees,  82  N.  J.  Eq. ,  428. 

N.  J.  Eq.,  667.  Though  a  state  may  not  be  sued,  its 

A  state,  or  the  United  States,  is  not  grantee  may  :  1  Life  Benjamin  R.  Cur- 

liable  for  costs,  even  in  a  suit  brought  tis,  488. 

thereby,  except  by  virtue  of  a  statute :  A  state  may  appear  and  consent  to 

U.  S.  V.  Boyd,  5  How.  (U.S.),  29;  U.  S.  litigate  when  it  is  bound  by  the  re- 

ff.  Barker,  2  W'heaton,  895  ;  The  Ante-  suit :    Tappan   v.   R.    R.    Co.,    8  Lea 

lope,  12  Wbeaton,  546  ;  U.  S.  «.  McLe-  (Tenn.),  106. 


[9  Chancery  Division,  488.] 
V.C.M.,  July  26  :    C.A.,  Aug.  7,  1878. 

ASHWORTH  V.    OUTRAM. 

[1876    A.    85.] 

Costs — Shorthand  Notes. 

On  the  hearing  of  an  application  before  Vice-Chancellor  Malins,  the  solicitors  of 
the  plaintiff  and  defendant  agreed  that  a  shorthand  writer  should  be  employed  at  the 
joint  expense  of  the  plaintiff  and  defendant  to  take  potes  of  the  proceedings.  An 
order  was  made  in  favor  of  the  defendant,  from  which  the  plaintiff  appealed,  and  the 
Court  of  Appeal  dismissed  the  appeal  with  costs,  nothing  being  said  aoout  the  short< 
hand  writer^s  notes.  The  Taxing  Master,  in  taxing  the  defendant's  costs  of  the 
appeal,  disallowed  the  costs  of  copies  of  the  shorthand  notes,  except  those  of  the 
judgment  of  the  Vice-Chancellor,  and  also  disallowed  the  sum  paid  by  the  defendant 
to  the  shorthand  writer  : 
Ifefd,  by  Vice-Chancellor  Malins,  that  both  the  above  items  ought  to  be  allowed  : 
Hdd,  by  the  Court  of  Appeal,  that  the  Taxing  Master  could  not  allow  these  items 
without  a  special  direction  from  the  court,  and  that  as  the  Court  of  Appeal  in  dismiss- 
ing the  appeal  had  not  given  any  directions  as  to  them,  they  could  not  be  allowed, 
and  that  the  agreement  between  the  solicitors  did  not  make  any  difference  in  the  case. 

The  plaintiffs  having  appealed  from  an  order  of  Vice- 
Chancellor  Malins,  made  on  the  15th  of  March,  1877,  the 
Court  of  Appeal,  on  the  17th  of  May,  1877,  dismissed  the 
appeal  with  a  direction  that  the  plaintiffs  '*  do  pay  to  the  de- 
fendant S.  Outram,  widow,  her  costs  of  this  appeal,  to  be 
be  taxed  by  the  Taxing  Master"  (*). 

Before  the  hearing  in  the  court  of  Vice-Chancellor  Malins 
the  *solicitor8  of  the  plaintiffs  agreed  with  the  so-  [484 
licitors  of  the  defendant  that  a  shorthand  writer  should  be 

•      C)  5  Ch.  D.,  928  ;  22  Eng.  R.,  560. 

26  Eng.  Rep.  34 
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employed  at  their  joint  expense  to  take  notes  of  the  proceed- 
ings, which  was  accordingly  done. 

The  bill  of  the  defendant's  costs  of  the  appeal  included 
the  following  items : — 

£      s.    d, 
"  Two  copies  shorthand  notes,  fol.  1289,  each       42    19    4 
"Paid  for  shorthand  writer's  charges  asagreed    33    16    0." 

The  Taxing  Master  disallowed  these  items.  The  defend- 
ant carried  in  objections  to  the  disallowance,  '*  Because  an 
agreement  was  come  to  by  the  solicitors  of  the  plaintiffs  and 
or  the  defendant  that  a  shorthand  writer  should  be  employed 
at  the  joint  expense  of  the  plaintiffs  and  of  the  defendant, 
to  take  notes  of  the  proceedings  and  evidence,  and  the  short- 
hand notes  above  mentioned  were  taken  in  pursuance  of 
such  agreement,  and  were  actually  used  by  both  the  plain- 
tiffs and  the  defendant,  and  also  by  the  Court  of  Appeal, 
on  the  argument  before  the  said  Court  of  Appeal  of  the  ap- 
peal from  the  Vice- Chancellor's  order  of  the  15th  of  Marcn, 
1877. 

"As  to  the  said  item  of  £33  16.5.  above  mentioned,  be- 
cause the  item  is  an  actual  payment  made  bv  the  defendant's 
solicitors  to  the  agents  of  the  plaintiffs'  said  solicitors  of  one 
moiety  of  the  costs  of  taking  the  said  shorthand  notes  in 
pursuance  of  the  said  agreement." 

The  copies  of  the  shorthand  notes  included  the  arguments 
of  counsel,  the  m'^ja  ^oce  evidence,  and  the  judgment  of  the 
Vice-Chancellor.  The  Taxing  Master,  on  the  objections 
being  brought  before  him,  modified  his  taxation  by  allow- 
ing so  much  of  the  first  item  as  was  attributable  to  the  copies 
of  the  judgment  of  the  Vice-Chancellor,  but  disall6wed  the 
rest,  and  adhered  to  his  disallowance  of  the  second  item. 
The  defendant  took  out  a  summons  to  review  the  taxation, 
and  the  Vice-Chancellor  in  chambers  decided  that  both  the 
items  ought  to  be  allowed.  The  plaintiffs  moved  to  dis- 
charge this  order  on  the  25th  of  July,  1878. 

Olasse^  Q.C.,  and  Nalder^  for  the  motion. 
485]      J'  Pearson^  Q.C.,  and  Freeling^  contra. 

Malins,  V.C:  This  is  a  case  in  which  there  were  a  num- 
ber of  witnesses  examined  viva  voce,  and  it  was  well  known 
to  the  solicitors  on  both  sides  that  the  evidence  would  be 
very  contradictory.  They  therefore  agreed  beforehand  that 
there  should  be  one  shorthand  writer  employed.  Mr.  Glasse 
says  it  was  agreed  that  they  should  pay  the  expenses  of 
the  shorthand  writer  equally  between  them.  On  the  other 
hand,  Mr.  Pearson  says  the  agreement  was.  that  the  costs 
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Bhould  be  costs  iu  the  action,  that  is,  that  this  was  a  proper 
expenditure  to  be  allowed  in  the  taxation  of  costs.  1  have 
no  doubt  whatever  that  each  party  had  made  up  his  mind 
to  appeal  before  the  trial  came  on,,  if  the  decision  should  be 
against  him.  With  what  view  then  was  the  evidence  to  be 
taken?  I  think  it  was  because  both  parties  agreed  that  it 
would  be  necessary  for  the  information  of  the  Court  of  Ap-  • 
peal,  and  if  there  was  no  appeal  then  the  shorthand  notes 
would  be  necessary  for  the  information  of  the  solicitors  on 
each  side.  My  opinion  is  that  they  were  proper  costs  on 
the  appeal,  and  that  they  were  properly  taxed  as  costs 
in  the  cause.  The  mode  of  taking  evidence  by  viva  voce 
examination  has  introduced  an  entirely  new  system  in  con- 
ducting the  trial.  I  always  make  a  point  of  taking  full 
notes  myself  of  the  evidence,  but  when  1  know  that  a  short- 
hand writer  is  engaged,  I  occasionally  refer  for  the  purpose 
of  saving  time  to  the  shorthand  notes.  What  I  have  said, 
applies  more  particularly  to  the  notes  of  the  evidence.  I 
understand  that  the  notes  of  the  judgment  are  not  objected 
to,  but  there  remains  the  question  as  to  the  notes  taken  of 
the  speeches  of  counsel.  There  might  have  been  a  doubt 
whether  the  costs  of  taking  the  speeches  should  have  been 
allowed,  but  as  both  parties  knew  that  the  speeches  were 
taken,  and  raised  no  ODJection  at  the  time  of  the  trial,  I  am 
of  opinion  that  they  cannot  now  be  objected  to.  Therefore  I 
think  all  the  costs  of  the  shorthand  notes  should  be  allowed 
as  costs  in  the  cause.  The  motion  will  therefore  be  refused 
with  costs. 


The  plaintiffs  appealed.  The  appeal  was  heard  on  the 
7th  of  August. 

*Olassey  Q.C.,  and  If  alder  ^  for  the  appellants:  [486 
The  Taxing  Master  proceeded  according  to  the  regular  prac- 
tice in  disallowing  these  items.  Such  expenses  cannot  be 
allowed  without  a  special  direction  from  the  judge,  which 
should  be  asked  for  at  the  time  when  judgment  is  delivered  : 
Kirkwood  v.  Webster  (') ;  Bigsby  v.  Dickinson  (").  The 
agreement  to  share  the  expense  of  a  shorthand  writer  does 
not  make  that  expense  part  of  the  costs  in  the  action  : 
Brooke  v.  Wigg  (V.C.  B.,  July  27,  1878.) 

•/.  Pearson^  Q.C.,  and  Freeling^  contra. 

James,  L.J.:  I  am  of  opinion  that  the  Taxing  Master 
properly  disallowed  these  items  in  taxing  the  costs  of  the 
appeal,  and  that  the  decision  of  the  Vice-Chancellor  cannot 
be  sustained.    The  agreement  between  the  solicitors  does 

(»)  AnU,  p.  239.  («)  4  Ch.  D.,  24-32. 
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not  appear  to  me  to  make  the  slightest  difference  in  the 
case,  it  was  a  mere  arrangement  for  saving  expense,  and 
leaves  the  case  on  the  same  footing  as  if  each  party  had  em- 
ployed his  own  shorthand  writer.  It  is  clear  that  the  Tax- 
ing Master  could  not  allow  these  items  without  the  special 
direction  of  the  court.  If  such  a  direction  had  been  asked 
for  when  the  case  was  before  the  Court  of  Appeal,  possibly 
it  would  have  been  given  ;  but  it  was  not  asked  for,  and 
we  can  only  take  the  order  as  it  stands.  It  is  a  simple  dis- 
missal of  the  appeal  with  costs,  without  any  special  direc- 
tions, and  these  costs  were  properly  disallowed. 

Brett,  L.J.:  Under  the  order  of  the  Court  of  Appeal  as 
it  stands,  the  Taxing  Master  could  not  allow  these  costs, 
and  the  order  of  the  Vice-Chancellor  is,  in  substance,  an 
alteration  of  that  order,  which  alteration  the  Vice-Chancel- 
lor had  no  power  to  make. 

Cotton,  L..T.,  concurred. 

,   Solicitors :   Layton  &  Jaques  ;  Sewell  <6  Edwards. 

Upon  the  trial  of  an  action  before  a  two  trials  cannot  be  allowed  ;    though 

referee,  the  attorneys  for  the  respectiv^e  very  useful,  they  are  not  necessary  dis- 

parties  agreed,  for  convenience^  to  em-  bursements  under  section  311  of  the 

ploy  a  stenographer  to  take  the  min-  code  :  Hamilton  «.  Bntler,  4  Rob.,  654  ; 

utes,  each  party  to  pay  one  half  the  Spring  v.    Day,    44   How.   Pr. ,    390 ; 

expense  of  his  so  doing.     The  defend-  Provost  v.  Farrell,  18  Hun,  803. 
ant  having  been    successful  claimed.        But  see  Flood  v.  Moore,  2  Abb.  N. 

upon  presenting  his  bill  of  costs  for  ad-  C,  91. 

justment,  to  have  allowed  the  sum  of  Where  a  case  on  appeal  is  proposed, 
$1,847,  paid  by  him  to  the  stenogra-  and  the  respondent  makes  affidavit 
pher.  Held,  that  the  item  was  prop-  that  the  stenographer's  notes,  taken 
erly  rejected  by  the  clerk  ;  that  such  on  the  trial  (or  a  portion  of  them),  are 
item  was  not  a  disbursement  within  necessary  to  enable  him  properly  to 
the  meaning  of  the  law  regulating  the  propose  amendments  to  the  case,  the 
adjustment  of  costs  :  Col  ton  «.  Sim-  expense  of  procuring  such  notes  is  a 
mons,  14  Hun,  75.  proper  item  of  taxation  in  the  adjust- 
Where  a  cause  had  been  three  times  ment  of  costs  at  the  general  term  : 
tried,  the  expense  of  copies  of  notes  Sebley  t>.  Nichols,  32  How.  Pr.,  182. 
taken  by  the  stenographer  on  the  first 
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[9  Chancery  Division,  487.] 
V.C.B.,  Nov.  24,  1877.      C.A.,  May  10,  13,  14,  1878. 

♦Robinson  v.  Finlay.  [487 

j;i877    R.     116.] 

Ward  v.  Robinson. 

[1877    W.     241.] 
Tradf-mark — Exporting  Ageni — Custom  of  Manekatar. 

An  arrangement  was  made  between  TV.,  R.,  and  G.,  that  W.,  a  mannfaeturer, 
should  consign  cotton  cloths  to  G.  in  Rangoon,  paying  him  an  inclusive  commission, 
The  goods  were  to  be  exported  through  R.,  who  actea  as  shipping  agent,  and  was  to 
see  to  the  goods  being  nnished  and  packed,  for  which  services  lie  received  a  com- 
mission from  G.  A  particular  mark  was  by  arrangement  between  the  three  parties 
adopted  for  the  goods,  of  which  some  portions  and  the  general  arrangement  were 
new,  and  other  portions  consisted  of  R.'s  name  and  arms,  and  of  a  symbol  which 
had  formerly  been  used  by  G.  After  goods  had  been  regularly  exported  for  some 
years  under  this  arrangement,  W.  ceased  to  send  goods  through  R.,  and  commeuced 
exporting  them  to  Rangoon  through  the  agency  of  F.,  continuing  to  use  the  old 
mark,  except  that  the  name  and  arms  of  F.  were  substituted  for  those  of  R.  At  the 
same  time  R.  commenced  exporting  other  goods  under  the  old  mark. 

Cross  actions  were  commenced  fur  injunctions,  in  which  R.  set  up  an  alleged  cus- 
tom in  Manchester,  giving  the  right  to  the  trade-marks  to  the  shipping  agent : 

Held,  upon  the  evidence,  that  no  such  custom  existed. 

Held^  also,  that  neither  R.  nor  W.  had  any  exclusive  right  to  the  use  of  the  mark, 
and  that  both  actions  must  be  dismissed. 

In  the  year  1870,  Robinson,  who  was  a  shipping  agent  or 
commission  merchant  at  Manchester,  and  had  dealings  with 
Galbraith  &  Co.  at  Rangoon,  introduced  Ward,  a  cotton 
manufacturer,  to  a  member  of  the  firm  of  Galbraith  &  Co., 
and  an  arrangement  was  come  to  for  Ward  to  consign  white 
shirtings  to  Galbraith  &  Co.  at  Rangoon  through  Robinson. 
Ward  agreed  to  pay  to  Galbraith  &  Co.,  as  consignees,  a 
commission  of  £8  per  cent.,  but  did  not  engage  to  pay  any- 
thing to  Robinson,  who,  however,  by  an  arrangement  be- 
tween himself  and  Galbraith  &  Co.,  was  to  receive  out  of 
the  £8  per  cent,  payable  to  them  a  commission  of  £1  per 
cent.  TTie  bleaching  and  finishing  of  the  goods  was  to  be 
done  under  the  direction  of  Robinson,  but  at  the  expense 
of  Ward.  It  was  agreed  that  the  goods  should  be  stamped 
with  certain  marks.  Upon  the  *outer  fold  of  each  [488 
piece  were  two  tickets,  one  of  which  bore  the  arms  and  crest 
of  Robinson,  the  other  contained  an  elephant  which  was 
suggested  by  Galbraith  &  Co.  Over  each  ticket  were 
stamped  the  words  "superior  manufacture,"  and  under 
those  words  were  stamped  the  words  "George  Robinson  & 
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Co.,  Manchester."  In  the  middle  of  the  fold,  between  the 
two  tickets,  was  stampinl  the  tigure  of  a  stag,  which  was  a 
mark  that  had  previously  been  used  in  the  trade,  but  Rob- 
inson alleged  that  he  had  chosen  it  on  the  present  occasion 
because  a  stag  bearing  a  shield  was  part  of  his  own  armorial 
bearings.  Below  the  stag  was  a  set  of  numbers  known  in 
the  trade  as  "range  numbers,"  000,  111,  222,  and  so  on  up 
to  999,  denoting  the  quality  of  the  cloth.  These  range 
numbers  had  never  before  been  used,  except  that  some  of 
them  had  been  used  on  Ward's  goods  shipped  to  other 
markets.  Business  was  carried  on  upon  this  footing  on  a 
large  scale  for  seven  years.  Ward  generally  supplying  goods 
of  his  own  manufacture,  but  sometimes,  when  his  mills  were 
in  full  work,  sending  similar  goods,  which  he  purchased 
from  other  makers.  These  marKS  were  settled  by  arrange- 
ment between  the  parties  for  the  purpose  of  this  particular 
business,  and  confined  to  it,  but  beyond  this  no  special 
agreement  between  them  as  to  the  right  to  the  marks  was 
proved.  Neither  the  range  numbers  nor  the  general  com- 
bination was  ever,  during  the  continuance  of  business  under 
the  arrangement,  used  on  any  other  goods  than  Ward's. 

In  the  beginning  of  1877  Ward  ceased  to  send  out  goods 
through  Kobinson,  and  commenced  sending  out  to  Ran- 
goon, through  Finlay  &  Co.,  goods  bearing  marks  similar 
to  the  above  marks  in  general  arrangement,  but  having  the 
name  and  arms  of  Finlay  substituted  for  those  of  Robinson, 
and  the  stag  replaced  by  an  antelope.  At  the  same  time 
Robinson  commenced  shipping  to  Rangoon  goods  not  man- 
ufactured or  exported  by  Ward,  and  used  upon  them  the 
old  range  numbers  and  the  entire  combination  of  marks 
without  any  alteration. 

Robinson  and  his  partners,  on  the  7th  of  June,  1877,  com- 
menced an  action  against  Finlay  &  Co.,  and  Ward,  to 
restrain  them  from  using  or  imitating  the  old  marks  which 
he  claimed  as  his  own  trade-marks.  Ward,  a  few  days 
afterwards,  commenced  his  action  against  Robinson  &  Co. 
489]  to  restrain  them  from  exporting  to  Rangoon  *any 
shirtings  not  made  by  Ward  bearing  marks  similar  to  those 
used  by  Ward. 

Robinson  made  the  case  that,  according  to  the  custom  of 
the  trade  in  Manchester,  all  marks  placed  upon  exported 
goods  were,  in  the  absence  of  express  agreement,  the  trade- 
marks of  the  shipping  agent  or  shipping  merchant,  whether 
the  goods  so  8hipi)ed  were  his  own  or  were  shipped  by  him 
as  agent  for  the  owner  of  them.  A  great  deal  of  evidence 
was  gone  into  on  this  question. .  One  witness,  who  had  car- 
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ried  on  a  very  large  business  at  Manchester  in  exporting 
goods  both  on  his  own  account  and  on  commission,  deposed 
that  there  was  no  known  and  universal  custom  on  the  matter 
in  Manchester,  and  that  when  his  firm,  on  exporting  manu- 
facturers' goods  on  commission  got  up  a  set  of  marks  for  the 
purpose,  they  took  a  written  agreement  from  the  manufac- 
turer that  the  marks  should  belong  to  themselves ;  and  the 
witness  considejed  that  if  this  was  not  done  they  had  no 
right  to  prevent  the  manufacturer  afterwards  using  the' 
marks.  Another  very  large  Manchester  exporter  gave  evi- 
dence to  the  same  effect,  with  the  qualification  that,  if  part 
of  the  marks  consisted  of  the  commission  agent's  name  and 
crest,  he  considered  that  the  manufacturer  would  not  be  at 
liberty  to  use  this  part  of  the  marks  after  the  agency  had 
ceased,  but  it  would  remain  the  exclusive  property  of  the 
exporting  agent.  He  agreed  as  to  there  being  no  known 
custom  in  Manchester  which  would  determine  the  right  to 
the  marks  in  the  absence  of  special  agreement ;  and  this  was 
the  general  effect  of  the  evidence. 

It  was  alleged  by  Ward  that  the  range  numbers  and  the 
general  combination  were  the  features  by  which  the  natives 
recognized  the  goods;  that  English  names  and  words  were 
of  no  importance ;  and  that  Robinson's  name  would  be  un- 
known to  the  purchasers.  Robinson  maintained  that  his 
arms  and  crest,  if  not  his  name,  formed  the  essence  of  the 
trade-mark,  and  proved  that  in  a  price  current  sent  to  Eng- 
land from  Rangoon,  the  goods  were  quoted  as  "Robinson's." 

The  actions  were  heard  before  Vice-Chancellor  Bacon  on 
the  24th  of  November,  1877. 

Sir  IT,  Jackson^  Q.C.,  and  Bryce^  for  Robinson,  contended 
that  Robinson  was  entitled,  by  virtue  of  his  engagement 
with  Ward  and  *the  custom  of  the  trade,  to  the  ab-  [490 
solute  property  in  these  marks  which  had  been  designed  by 
him  and  affixed  to  the  goods  which  he  was  employed  to  ship 
to  Rangoon. 

Hemmingy  Q.C.,  A,  L.  Smithy  and  Grosvenor  Woods^  for 
Ward:  Robinson  was  employed  in  the  transactions  as 
Ward's  agent  for  shipping  the  cottons  to  Rangoon,  and 
could  not  dispute  the  title  of  his  principal  to  all  trade- marks 
used  in  the  business  except  the  arms  and  crest  of  Robinson, 
which  were  recognized  as  marks  personal  to  him.  Trade- 
marks in  their  nature  indicate  ownership,  and  never  are  un- 
derstood to  point  to  a  mere  agent.  The  vendor  of  the  goods 
is  the  owner  of  the  good- will  of  the  trade,  and  therefore  of 
the  trade-marks  which  protect  it. 

The  custom  alleged  by  Robinson,  that  the  shipping  agent 
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is  entitled  to  the  marks  affixed  by  him  to  denote  his  princi- 
pal's goods,  is  inconsistent  with  the  relation  of  principal  and 
agent  in  which  the  parties  stood,  Mollett  v.  Iiobinson{')\ 
and  further,  an  agent  can  derive  no  profit  from  his  employ- 
ment but  that  for  which  he  has,  by  his  contract  of  agency, 
expressly  stipulated.  But  as  a  matter  of  fact  no  such  custom 
was  proved. 

Bacon,  V.C:  Mr.  Robinson,  a  member  of  a  firm  at  Man- 
chester, admittedly  of  great  reputation  and  with  very  exten- 
sive dealings,  has  carried  on  for  many  years  the  business  of 
exporting  goods  from  England,  and  procuring  sale  of  them 
in  foreign  parts.  Mr.  Ward  is  a  manufacturer  of  cotton  in 
England,  and  his  commodity  goes  naturally  and  usually  to 
foreign  parts.  The  parties  came  together  and  agreed  that 
Robinson  should  export  to  Rangoon  goods  of  the  manufac- 
ture of  Mr.  Ward  that  they  might  there  be  sold  for  Mr. 
Ward's  benefit ;  and  one  of  the  many  arguments  urged  was, 
that  the  trade  so  established  was  Ward's  trade  and  not  Rob- 
inson's. That  is  a  very  important  question,  and  is  only  to  be 
solved  by  the  consideration  of  the  relation  of  the  parties  and 
the  transactions  between  them.  Mr.  Ward  manufactures 
cotton,  Mr.  Robinson  undertakes  to  ship  through  the  agents 
Galbraith  (who  may  as  well  be  left  out  for  all  the  purposes 
491  ]  I  am  considering  now,  because  *they  are  mere  agents), 
for  sale  at  Gralbraith's  house  at  Rangoon,  the  cotton  manu- 
factured by  Mr.  Ward.  But  that  is  not  all.  Mr.  Robinson 
has  an  established  reputation  as  a  merchant  bringing  goods 
into  foreign  markets;  it  was,  therefore,  necessary  that  he 
should  take  precautions  for  the  protection  of  that  established 
trade  of  his.  Although  he  acted  in  a  sense  as  the  agent  of 
Mr.  Ward,  it  cannot  be  said  with  any  reason  or  propriety 
that  that  rule  of  law  which  has  been  invoked  in  tne  course 
of  the  discussion,  that  an  agent  can  take  no  greater  benefit 
than  that  which  he  contracts  for  with  his  principal,  has  the 
slightest  application  to  the  case  before  me,  even  if  it  be 
treated  as  a  case  between  principal  and  agent.  Mr.  Robin- 
son has  his  own  independent  substantive  business  to  look  to. 
He  goes  into  that  business  and,  as  a  part  of  it,  sends  to  Riin- 
goon  Mr.  Ward's  goods.  He  first  of  all  has  his  own  reputa- 
tion to  protect,  and  he  has  the  goods  sent  to  him  in  their  raw 
state,  and  has  them  bleached  by  bleachers  whom  he  employs 
and  in  whom  he  has  confidence.  He  has  the  goods  finished, 
so  that  they  are  in  a  fit  state  to  be  presented  in  the  market 
at  Rangoon.  Then,  for  the  protection  of  his  trade,  and  also 
for  the  benefit  of  the  sale  which  he  was  to  make  for  Mr. 

(»)  Law  Rep.,  7  H.  L.,  802;  1  Eng.  R.,  385. 


Vol.  IX.]  CHANCERY  DIVISION.  273 

C.A,  Robinson  v.  Finlay.      Ward  v.  Robinson.  1878 

Ward,  he  suggested  that  it  was  necessary  that  these  should 
have  a  distinctive  mark,  which  is  commonly  called  a  trade- 
mark, and  this  is  discussed  between  Ward  and  Robinson ; 
and  Mr.  Robinson  combines  several  devices  which  he  thinks 
the  best  calculated  to  secure  a  sale  in  the  Rangoon  markets. 
There  being  different  qualities  of  this  cloth,  it  was  necessary 
that  their  difference  of  quality  should  be  distinguished  by 
numbers,  and  accordingly  what  is  called  a  range  of  numbers 
is  put  upon  the  proposed  device.  [His  Lordship,  after  re- 
ferring to  the  other  marks  continued  :]  But  all  these, 
whencesoever  they  may  have  been  derived,  were  combina- 
tions made  by  Mr.  Robinson,  and  for  the  purpose  of  distin- 
guishing those  goods  the  sale  of  which  he  undertook.  This 
is  agreed  to  be  adopted  by  Mr.  Ward.  He  says  the  design 
was  submitted  to  him  and  approved,  and  ultimately  it 
assumed  that  shape  which  has  appeared  on  the  things  ex- 
hibited. In  that  state  of  things  Mr.  Robinson,  being  satis- 
fied that  the  finishing  had  been  perfected,  and  that  the  goods 
were  in  such  a  state  as  that  he  could,  having  regard  to 
his  own  reputation  and  established  business  or  an  export 
*merchant,  submit  them  for  sale  to  the  Rangoon  [492 
market,  put  on  the  goods  besides  that  an  inscription  certify- 
ing that  the  goods  are  of  superior  manufacture,  selected  by 
Mr.  Robinson  and  his  firm,  and  added  the  name  of  his  firm 
upon  the  face  of  the  sheet  of  muslin  which  is  so  exhibited. 
That  is  the  trademark  which,  under  these  circumstances,  he 
devised  for  the  purpose  of  his  own  trade  to  the  market  of  Ran- 
goon. That  is  not  disputed,  and  indeed  it  is  not  capable  of 
being  disputed ;  but  Mr.  Ward  says  that,  inasmuch  as  these 
things  were  put  on  his  goods,  he  became  entitled  to  these 
trade-marks.  By  what  process  1  under  what  contract  ?  It  is 
said  that  he  paid  for  the  stamps,  which  was  only  the  most  or- 
dinary course  of  business.  Mr.  Robinson  had  gratuitously, 
I  suppose,  made  him  the  designs,  but  of  course  he  was  not 
going  to  engrave  them.  The  stamps  were  engraved,  natu- 
rally, at  the  expense  of  Mr.  Ward,  for  it  was  for  his  benefit 
they  were  supplied  in  the  first  instance.  Under  those  cir- 
cumstances, Mr.  Ward  sends  to  Mr.  Robinson  the  shirtings. 
They  are  sent  by  Mr.  Robinson  to  the  bleachers,  and  they 
become  white  shirtings.  They  are  sent  in  that  state  to  the 
Rangoon  market.  They  are  quoted  in  the  price  current  of 
the  Rangoon  market  as  Robinson's  shirtings,  with  the  num- 
bers upon  them.  The  trade-mark  established  was  the  trade- 
mark of  Robinson  and  not  the  trade-mark  of  Ward.  Ward 
kept  his  name  back.  Ward  says  that  that  was  at  Robin- 
sou's  instigation  ;  but  that  is  not  admitted  by  Robinson.  It 
26  Eng.  Rep.  35 


274  CHANCERY  DIVISION.  [Vol.  IX. 

■  -■  ■^^— — ...  -  ■ ■ . 

1878  Robinson  v.  Finlay.      Ward  v.  Robinson.  C.A. 

is  notorious,  and  it  appears  even  on  the  evidence,  though 
not  very  distinctly,  that  the  manufacturer  of  cotton  goods 
does  not  export  in  his  own  name.  There  is  a  very  good 
reason  why  he  does  not.  The  merchants  who  buy  in  the 
English  markets  and  sell  in  a  foreign  market  would  be  sur- 
prised and  dissatified  if  they  found  that  the  man  whom  they 
employed  at  Liverpool  or  Manchester  was  their  competitor 
at  Kangoon  or  Burmah  ;  but  I  assume  that  Mr.  Robinson 
did  say,  "I  advise  you  not  to  put  your  name  on  the  goods." 
The  advice  was  accepted,  and  it  was  not  fraudulent  advice. 
There  was  a  very  good  reason  for  it.  Mr.  Robinson  puts 
his  own  name  on  the  goods,  not  as  the  manufacturer,  but  as 
tjie  person  who  has  selected  them,  and  on  his  implied  guar- 
antee these  goods  are  sent  into  the  market.  Where  are  we 
to  find  the  beginning  of  a  claim  on  the  part  of  Mr.  Ward  to 
493]  any  property  in  this  *combination  which  Mr.  Rob- 
inson had  devised,  and  which  Mr.  Ward  approved  of? 
Whether  it  was  expressed  or  understood  only  by  Mr.  Rob- 
inson that  the  device  should  be  used  only  so  long  as  Ward 
continued  to  supply  him  with  goods,  is  a  matter  I  cannot 
fix  with  any  certainty,  nor  is  it  necessary  I  should  try  to  do 
so,  since  on  the  facts  I  have  mentioned,  and  which  are  clear 
upon  the  evidence,  the  design  was  Robinson's,  invented  by 
him  for  his  own  trade  at  Rangoon,  although  invented  for 
the  convenience,  and  perhaps  for  the  benefit,  of  Mr.  Ward. 
How  did  Robinson  part  with  his  property?  [His  Lordship 
then  discussed  the  evidence  and  continued :] 

In  such  a  state  of  evidence  as  herein  exists,  I  am  obliged 
to  ask  where  does  Mr.  Ward  acquire  a  right  to  these  marks? 
They  are  not' his* marks.  As  between  himself  and  Robinson, 
they  do  mean  his  goods,  but  they  do  not  express  to  the  pub- 
lic they  are  his  goods.  Nobody  can  be  deceived  or  misled 
by  buying  these  goods  which  have  these  marks  to  the  preju- 
dice of  Ward.  The  only  prejudice  would  be  to  the  preju- 
dice of  Robinson,  if  he  has  so  far  betrayed  the  trust  which 
purchasers  placed  in  him  on  the  faith  of  these  marks,  and 
the  insertion  of  his  very  name  on  the  goods.  But  that  would 
cause  no  liability  to  Ward.  How  is  Mr.  Ward  injured?  In 
1870  he  wanted  to  export  goods  to  Burmah.  He  could  not 
do,  or  did  not  choose  to  do  it  without  the  assistance  of  a 
shipping  merchant.  He  applied  to  Robinson,  who  agreed 
to  do  it  in  the  manner  and  upon  the  terms  mentioned.  Then 
their  business  arrangements  came  to  an  end.  He  was  in  the 
same  position  as  he  was  before.  He  could  have  employed 
any  other  shipping  agent,  and  any  other  shipping  agent 
could  as  well  have  provided  a  device  if  he  thought  it  neces- 
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sary.  On  what  principle  can  Mr.  Ward  say  that,  now  he 
has  ceased  to  send  goods  throngh  Robinson  who  has  estab- 
lished this  as  his  trade-mark,  he  will  carry  away  his  trade- 
mark and  apply  it  to  his  (Ward's)  goods?  There  is  no 
pretence  whatever  for  the  claim  which  Ward  makes.  I 
think  Mr.  Robinson  has  established  a  right  to  the  property 
in  this  trade-mark,  and  I  think  he  is  entitled  to  an  injunc- 
tion to  restrain  Mr.  Ward  from  infringing  by  imitation  or 
otherwise  that  trade-mark  given  in  evidence  here. 

Then  I  must  say  that  I  am  not  at  all  satisfied  that  there  was 
any  necessity  for  any  other  suit  than  that  which  Mr.  Robin- 
son at  *first  instituted.  It  is  not  necessary  to  carry  [494 
that  any  further.  I  think  the  defence  and  couuter-claim 
would  have  raised  every  question,  and  that  the  court  would 
have  had  full  power  to  adjudicate  upon  the  case,  and  I  re- 
gret that  the  expense  of  a  second  suit  has  been  occasioned. 
The  good  sense  of  the  parties  before  me  has  prevented  that 
being  a  very  great  inconvenience,  because  the  counsel  en- 
gaged have  agreed  that  the  two  should  be  treated  as  one 
suit,  and  as  one  suit  it  has  been  treated. 

An  attempt  was  made  to  introduce  some  suggestion  of 
cnstom.  No  doubt  there  is  the  expression  in  Mr.  Robin- 
son's answer  ** according  to  the  custom,"  by  which  I  sup- 
pose he  means  the  established  practice  in  Manchester  ;  but 
when  several  gentlemen  of  the  highest  respectability  are  call- 
ed to  prove  as  witnesses  on  either  side  a  custom,  it  appears 
there  is  no  custom  at  all,  and  there  is  not  even  a  usage. 
Each  man  does  what  he  thinks  right  in  each  particular  case. 
[After  referring  to  the  evidence,  his  Lordship  continued :] 
Custom,  in  my  opinion,  is  out  of  the  question.  'The  dealings 
between  the  parties — the  contract  between  the  parties  is  all 
I  have  to  regard.  Mr.  Ward's  point  was  that  he  should 
have  his  goods  exported  to  Rangoon,  and  that  his  name 
should  not  appear  upon  them ;  or,  if  it  is  said  that  is  put- 
ting it  too  strongly,  at  least  that  the  name  of  Robinson 
should  appear  upon  them  as  being  the  exporter,  and  the 

f>erson  who,  in  the  Rangoon  market,  and  the  price-current 
ist,  or  in  any  other  transaction,  was  held  to  be  the  man 
dealing  in  the  commodities.  After  that,  in  my  opinion,  it 
is  in  vain  for  Mr.  Hemming  to  maintain  that  which  he  says 
is  necessary  to  his  case,  namely,  that  the  property  is  in 
Ward,  because  the  business  carried  on  was  Ward's.  In  ray 
judgment,  it  was  no  more  Mr.  Ward's  business  than  it  was 
mine.  It  was  Mr.  Robinson's  business  in  his  character  of 
exporter,  not  manufacturer.  In  the  market  at  Rangoon  he 
was  not  supposed  to  be  a  manufacturer,  and  there  is  an 
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inscription  there  which  English  merchants  could  read  and 
understand,  and  which  I  dare  say  Rangoon  merchants  could 
read  and  understand ;  or  if  they  could  not,  would  have 
translated  to  them.  These  goods  come  out  with  an  inscrip- 
tion upon  them,  which  shows  that  Robinson,  the  Manches- 
ter merchant,  has  selected  these  goods,  and  it  is  on  this 
guarantee  that  purchasers  are  asked  to  spend  money  upon 
495]  them.  The  *property  in  this  stamp  is  distinctly 
proved  and  established  to  be  Robinson's,  and  I  think  there- 
fore he  is  entitled  to  the  injunction  he  asks.  I  can  only 
reject  the  claim  which  Mr.  Ward  makes  as  being  the  owner 
and  proprietor  of  these  trade-marks,  and  say  he  is  not  at 
liberty  to  use  them. 

Ward,  and  Finlay  &  Co.,  appealed.  The  appeal  came  on 
to  be  heard  on  the  lOth  of  May,  1878. 

Hemming^  Q.C.,  A.  L,  Smithy  and  Grosvenor  WoodSy  for 
Ward,  and  Finlay  &  Co.:  The  goods  were  Ward's  goods, 
the  trade  his  trade,  and  therefore  the  marks  his  trade-marks, 
Robinson  &  Co.  being  only  his  agents  or  sub  agents,  and  he 
lias  now  a  right  to  give  Finlay  &  Co.  authority  to  use  these 
marks.  We  claim  the  right  to  use  the  old  marks  in  their 
entirety  on  the  ground  that  they  were  used  simply  to  denote 
our  goods,  even  though  Robinson's  name  and  arms  formed 
part  of  them ;  but  to  avoid  all  question  we  have  substi- 
tuted the  name  and  arms  of  the  new  agent  for  those  of 
Robinson,  preserving  the  range  numbers  and  the  general 
combination.  The  marks  belong  to  the  person  who  has  the 
good- will  of  the  trade :  Hall  v.  Barrows  (*).  Robinson  can- 
not have  any  right  to  a  reputation  acquired  by  the  sale  of 
our  goods.  That  must  belong  to  the  person  to  whom  the 
goods  belong;  and  the  marks  have  no  value  except  so  far 
as  they  carry  with  them  that  reputation  which  has  been  the 
result  of  our  trade  carried  on  at  our  risk.  In  fact,  the  right 
to  use  a  trade-mark  means  the  right  to  assert  what  the  trade- 
mark has  come  to  mean.  In  this  case  the  trade- mark  asserts 
that  the  goods  stamped  are  goods  offered  for  sale  by  the 
same  owner  who  has  been  supplying  goods  under  that  mark 
for  several  years.  That  assertion  would  be  false  as  to  the 
goods  which  Robinson  is  now  sending  out,  but  true  as  to 
Ward's  shipments.  Ward,  therefore,  is  entitled  to  use  the 
old  mark,  and  Robinson  is  not.  In  Makepeace  v.  Jackson  (*) 
it  was  held  that  the  principal  had  a  right  to  the  benefit  of 
an  invention  by  the  agent  made  in  the  course  of  the  agency. 
496]     There  clearly  was  no   custom,  *and  as  clearly  no 

(')  9  Jur.  (N.S.),  483;  10  Jur.  (N.S.),  56;  4  D.  J.  «k  S.,  IBO.      («)  4  Taunt,  770. 
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contract  beyond  the  understanding  that  the  marks  were  to 
be  nsed  on  Ward's  goods  alone. 

Sir  H.  Jackson^  Q.C.,  and  Bryce^  for  Robinson :  We  say 
that  the  trade-mark  was  used  to  denote  a  set  of  goods  for 
the  quality  of  which  Robinson  was  responsible,  and  Ward 
cannot  have  a  riglit  to  use  it  for  other  goods.  Robinson  had 
a  reputation  depending  oq  a  long  character  in  business,  and 
if  Ward  were  to  send  out  inferior  goods  bearing  the  marks 
used  by  Robinson,  Robinson's  reputation  would  suffer. 

[Bramwell,  L.J.:  Can  the  parties  be  supposed  to  have 
int^jnded  that  after  Ward  had  acquired  a  reputatioh  for 
goods  exported  under  this  mark,  Robinson  should  be  enti- 
tled to  turn  round  and  say  that  Ward  should  no  longer 
use  it?] 

That  is  not  the  case  which  has  occurred. 

James,  L.J.:  When  the  real  facts  of  the  case  are  ascer- 
tained, it  appears  to  me  a  reasonably  clear  case,  and  my 
view  is  not  in  accordance  with  that  of  the  Vice-Chancellor, 
except  that  I  quite  agree  with  him  that  there  is  no  evidence 
of  any  particular  bargain  or  of  any  particular  custom,  or  of 
any  usage  which  will  affect  the  rights  of  the  parties,  and  I 
also  agree  with  him  in  saying  that  Mr.  Ward  did  not  acquire 
any  right  to  restrain  Robinson  from  using  this  combination, 
or  any  colorable  imitation  of  this  combination. 

The  circumstances  certainlv  are  very  peculiar,  and  the 
question  as  to  the  trade-mark  arises  under  circumstances 
which  appear  to  me  to  be  entirely  novel.  At  the  time  of  the 
commencement  of  the  relations  between  Ward,  Robinson, 
and  Galbraith  &  Co.,  no  one  of  the  parties  had  a  right  to 
anjr  trade-mark  whatever  as  connected  with  cotton  goods 
going  to  Rangoon.  Robinson  &  Co.  had  some  years  before 
occasionally,  as  shipping  agents,  been  connected  with  send- 
ing goods  to  Rangoon,  but  the  particular  trade  in  question 
was  altogether  new.  Robinson  being  closely  connected  with 
the  firm  of  Gralbraitli  &  Co.  in  Rangoon,  was  minded  to  get 
for  them  business  which  would  redound  to  his  own  profit. 
He  introduces  Ward  to  Gralbraith  &  Co.,  or  rather  to  Mr. 
Galbraith,  a  member  of  that  firm,  the  result  of  which  intro- 
duction is,  that  Ward  agrees  to  *consign  his  goods  [497 
to  Galbraith  &  Co.  in  Rangoon,  and  also  agrees  (which  seems 
to  me  to  be  an  essential  part  of  the  arrangement)  that  for  the 
protection  of  Robinson,  who  had  a  great  interest  in  the  mat- 
ter, the  goods  should  be  sent  through  Robinson  to  Galbraith 
&  Co.,  that  is  to  say,  that  none  of  tlie  goods  should  go  with- 
out having  passed  through  the  hands  of  Robinson,  who  had 
a  great  deal  to  do  with  the  finishing  of  them^  the  packing  of 
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them,  and  the  shipping  of  them,  and  as  to  advising  them. 
He  had  important  duties  to  discharge  towards  Gralbraith  & 
Co.,  because  he  was  to  advise  them  about  the  extent  to  which 
they  might  advance  moneys  upon  the  goods  he  was  sending, 
and  he  was  to  receive  1  per  cent,  commission  out  of  the  8 
per  cent,  commission  given  by  Ward  to  Galbraith  &  Co. 
Ward  was  the  owner  of  tlie  goods,  and  was  to  be  the  con- 
signor, and  Gralbraith  &  Co.  were  to  be  the  consignees.  The 
goods  remained  Ward's  till  they  were  sold,  and  when  they 
were  sold  Galbraith  was  to  return  the  money  to  Ward. 

Under  this  arrangement  the  business  was  carried  on  for 
some  years ;  the  goods  were  Ward's,  Galbraith  was  the  con- 
signee, and  Robinson  was  the  intermediate  man.  For  the 
purposes  of  that  business,  and  of  that  business  only,  viz., 
the  consignment  of  Ward's  goods  to  Rangoon,  particular 
trade-marks  were  devised,  apparently  by  joint  consultation 
between  all  the  parties,  or  at  all  events  by  a  joint  consulta- 
tion between  Ward  and  Robinson  ;  and  for  the  purposes  of 
that  business  Robinson's  crest,  name,  and  coat-or-arms  were 
taken,  and  a  white  elephant  was  added,  being  a  mark  which 
Galbraith  &  Co.  had  previously  used  for  other  trades.  Those 
were  the  marks  which  the  three  agreed  to  use  upon  the  goods 
in  which  the  three  were  interested  in  the  way  I  have  stated. 
What,  then,  did  those  marks  indicate?  If  anybody  had 
asked  that  question  he  would  have  been  told  that  they  indi- 
cated goods  either  manufactured  or  bought  by  Ward,  which 
passed  through  Robinson's  hands  (who  to  a  certain  extent 
was  answerable  for  the  mode  in  which  they  were  finished), 
and  were  sent  out  to  Galbraith  &  Co.;  that  is  to  say,  it  was 
a  mark  invented  by  the  three  for  the  business  in  which  they 
were  respectively  interested.  That  is  the  only  fact  that  we 
have  got  before  us  from  which  we  are  to  deduce  the  rights 
of  the  parties.  Such  a  mark  was  introduced  and  used,  and 
continued  to  be  used  until  the  failure  of  Gralbraith  &  Co., 
498]  when  the  ^tmnsactions,  as  far  as  they  were  concerned, 
came  to  an  end  ;  and  then,  by  reason  of  a  quarrel  or  a  dif- 
ference beetween  Ward  and  Robinson,  Ward  ceased  to  em- 
ploy Robinson,  and  employed  somebody^else. 

In  my  opinion,  under  those  circumstances,  it  is  impossi- 
ble to  say  that  either  Ward  acquired  a  monopoly  oi  that 
trade-mark  against  Robinson,  or  that  Robinson  had  a  mo- 
nopoly of  it  against  Ward.  Suppose  Ward  had  sent  out 
the  goods  for  twenty  years  to  Rangoon  irj  this  way,  and  tliat 
the  goods  had  acquired  a  very  great  reputation  in  the 
market,  such  as  that  of  the  old  East  India  Company's 
marks,  that  is  to  say,  such  a  reputation  that  persons  seeing 
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these  marks  on  goods  would  not  think  it  worth  while  to 
examine  either  the  quantity  or  the  quality  of  the  goods,  and 
that  then  Robinson  was  minded  to  throw  up  the  under- 
taking, or  died,  or  transferred  his  business  to  somebody 
else,  would  Ward  lose  his  right  of  continuing  to  have  his 
goods  marked  in  exactly  the  same  way  as  they  had  been 
marked  before  with  the  consent  and  privity  of  Robinson 
himself?  I  cannot  believe  that  it  was  the  intention  of  the 
parties  that  such  a  consequence  should  be  the  result  of  the 
transactions  between  them. 

On  the  other  hand,  suppose  that  after  these  marks  had 
been  arranged  and  applied,  Ward  within  a  short  time  deter- 
mined to  have  no  further  connection  with  Robinson,  in  that 
case  it  would  be  equally  unreasonable  to  suppose  that  Rob- 
inson was  parting  with  the  right  to  use  his  own  crest  or 
coat-of-arras,  or  name,  or  the  combination  of  figures  of  which, 
at  all  events,  he  was  one  of  the  co-designers  or  co-inventors.' 
The  result  is  this :  the  case  is  not  like  one  depending  on  the 
relation  of  master  and  servant,  or  principal  and  agent,  but 
it  is  more  like  a  partnership ;  that  is  to  say,  the  mark  was 
adopted  by  persons  joined  in  a  matter  in  which  they  were 
interested  jointly,  not  as  master  and  servant,  but  by  way  of 
a  partnership.  The  onus  probandi  is  thrown  upon  the 
plaintiflf  in  each  case  to  prove  that  he  has  that  monopoly 
and  sole  right  which  he  alleges  to  use  the  marks  or  combi- 
nation of  marks,  and  that  the  defendant  is  unlawfully  using 
the  same.  Each  plaintiff  has,  to  my  mind,  entirely  failed 
to  discharge  that  ontbs^  and  the  result  is  that  each  action 
ought,  in  my  opinion,  to  be  dismissed  with  costs.  But  to 
avoid  complication  it  will  be  best  that  both  actions  should 
*be  simply  dismissed,  without  making  any  order  as  [499 
to  costs  here  or  below. 

Baggallay,  L.  J.:  As  regards  the  judgment  of  the  Vice- 
Chancellor  granting  the  injunction  in  Robinson  v.  Finlay^ 
I  think  it  is  important  to  bear  in  mind  that  Robinson's  claim 
was  only  for  the  combination  of  the  several  portions  of  the 
design  placed  upon  the  calico  and  not  for  the  individual  por- 
tions, and  although  he  claims  that  certain  portions  of  the  de- 
sign, for  instance,  the  crest  and  the  shield,  have  been  his 
trade-marks  upon  previous  occasions,  there  is  no  suggestion 
that  goods  are  known  in  Burmah  by  reason  of  the  crest  or 
coat-of-arms  being  placed  upon  them.  The  allegation  is,  that 
the  goods  are  recognized  in  Burmah  by  reason  of  the  whole 
design  being  there.  Therefore  we  have  not  now  to  consider 
whether  Robinson  would  have  had  a  title  in  respect  of  the 
portions  of  the  trade- mark  which  were  his  before  the  year 
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1870,  or  any  of  them,  bat  whether  he  has  a  property  in  the 
whole  design  which  will  entitle  him  to  have  an  injunction. 

I  think  we  have  only  to  turn  to  the  admitted  facts  of  the 
case  to  see  that  it  is  impossible  to  hold  that  any  one  of  thf^ 
three  parties  interested  in  the  adventure,  for  the  purpose  of 
which  the  design  was  adopted,  can  claim  to  be  entitled  to 
that  design  when  the  adventure  is  put  an  end  to.  We  have 
this  fact :  that  Ward  shipped  goods  to  Burmah,  consigning 
them  to  Galbraith  &  Co.  and  shipping  them  through  Robin- 
son &  Co.  Then,  in  order  that  the  goods  might  be  known 
in  Burmah,  a  mark  was  adopted  composed  of  what  I  may 
call  elements  representing  each  of  the  three  several  parties. 
As  regards  two  of  the  parties,  there  does  not  appear  to  be 
any  question  that  they  are  represented.  The  crest  and  the 
stag,  and  the  Robinson  shield,  and  the  words  ''Superior 
Manufacture,  George  Robinson  &  Co.,  Manchester,*'  all 
represent  what  I  may  call  the  Robinson  element  in  the  de- 
sign. Equally  so  does  the  white  elephant  ticket,  which  was 
an  old  design  of  Galbraith  in  Burmah,  represent  the  Gal- 
braith  element;  and  it  is  suggested,  but  not  proved,  that 
certain  figures  in  the  design,  namely,  the  range  of  figures 
from  000  up  to  999,  represent  the  Ward  element.  We 
have  then  a  particular  design  for  the  purpose  of  giving  a 
500]  ^character  to  goods,  in  the  export  of  which  the  sev- 
eral parties  are  interested,  and  that  particular  design  con- 
tains something  which  represents  the  interest  more  or  less 
which  each  of  the  three  several  parties  has  in  the  goods  so 
exported.  It  may  be  a  very  good  design  so  long  as  the 
purpose  for  which  it  was  invented  continues  to  be  effect- 
uated, but  when  the  parties  cease  to  carry  on  this  particular 
adventure,  I  am  at  a  loss  to  understand  upon  what  ground 
it  can  be  said  that  that  design  has  become  the  property  of 
any  one  of  the  three  parties  concerned  who  were  using  it. 
It  appears  to  me,  therefore,  that  Robinson  has  no  exclusive 
title  to  this  design ;  and  it  being  clear  upon  the  evidence 
tliat  the  designs  were  designs  in  which  three  persons  were 
interested  for  the  purpose  of  carrying  on  a  business  or  ad- 
venture in  which  all  three  were  interested,  it  follows  that, 
upon  the  termination  of  that  adventure,  none  of  the  three 
could  claim  any  title  against  the  other,  and  that  Ward's 
action  must  fail,  as  well  as  that  of  Robinson. 

Bramwell,  L.J.:  I  am  of  the  same  opinion.  The  facts 
really  are  not  in  dispute,  but  it  is  important  to  bear  them 
clearly  in  mind  in  order  to  understand  how  the  case  ought 
to  be  dealt  with.  Mr.  Ward  was  a  manufacturer,  and  was 
minded  to  be  an  exporter.     He  accordingly  arranged  with 
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Galbraitli  that  he  would  export  certain  goods  to  Rangoon 
consigned  to  Galbraith  &  Co.,  to  be  sold  by  them  for  him. 
The  contract  arising  out  of  the  consignment  was  wholly  and 
entirely  between  Galbraith  and  Ward.  Robinson's  share  in 
the  matter  was  this:  Ward  required  somebody  to  manage 
that  part  of  the  business  which  had  to  be  done  after  the 
goods  left  his  manufactory,  or,  if  tliey  were  not  his  own 
goods,  the  manufactory  of  the  person  of  whom  he  bought 
them.  They  had  to  be  bleached  and  undergo  a  variety  of 
operations,  and  all  those  things  were  to  be  done  by  Messrs. 
Galbraith.  They  had  a  house  in  Glasgow,  and  they  were 
to  do  this,  but  not  through  the  agency  of  their  Glasgow 
house  apparently,  but  through  the  agency  of  Robinson. 
There  was  no  relation  of  any  kind  between  Robinson  and 
Ward.  There  were  no  circumstances  under  which  one  can 
imagine  that  Robinson  would  have  had  a  right  of  action 
against  Ward,  or  Ward  a  right  of  action  against  Robinson. 
If  the  bleaching  or  shipping,  or  any  *other  thing  was  [501 
not  properly  attended  to,  Ward's  remedy  would  have  been 
against  Galbraith,  and  Galbraith' s  remedy  would  have  been 
over  against  Robinson.  It  seems  to  me,  with  very  great  re- 
spect to  the  Vice-Chancellor,  that  be  has  not  thoroughly 
appreciated  this  point,  but  has  supposed  that  Robinson  was 
in  some  way  principal  exporter  of  these  goods,  which  to  my 
mind  he  most  clearly  was  not.  Robinson  did  not  export. 
The  thing  was  not  done  at  his  risk.  It  was  no  venture  of 
his,  and  he  gained  no  profit  out  of  it  except  the  1  per  cent, 
which  Galbraith  was  to  pay  to  him.  The  claim  of  Mr. 
Robinson  to  the  trade-mark  is  to  my  mind  the  strangest 
claim  to  a  trade-mark  that  ever  was  heard  of.  It  comes 
really  to  this:  *'I  am  a  shipping  agent,  I  am  not  a  manu- 
facturer, I  am  not  a  merchant  adventurer,  I  am  not  a  per- 
son who  has  selected  or  chosen  these  goods,  and  who  has 
sent  them  out  at  my  risk,  and  for  my  profit,  or  for  my  loss." 
All  he  says  is,  *'l  am  the  commission  agent,  or  commission 
merchant,  if  the  word  commission  agent  is  not  an  accept- 
able one,  through  whom  the  exporter,  who  is  doing  it  at  his 
risk  and  for  his  profit,  is  exporting  these  goods."  It  seems 
to  me  that  such  a  person  as  that  exercises  no  judgment 
upon  the  matter  at  all.  He  gives  no  character  to  the  goods 
in  any  way,  and  with  great  submission  to  the  learned  Vice- 
Chancellor,  I  doubt  very  much  whether  he  was  correct  in 
thinking  that  Robinson's  mark  showed  that  he  had  exer- 
cised his  judgment  on  the  goods.  I  doubt  whether  Mr. 
Robinson  had  a  right  to  say,  "I  will  not  send  this  particu- 
lar parcel  of  goods  out  because  I  do  not  like  them."  The 
26  Eng.  Kep.  36 
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answer  would  have  been,  ''  Wbat  voice  have  you  in  the 
matter?"  It  seems  to  me  that  this  is  in  no  way  a  trade- 
mark. It  seems  to  me  it  is  very  little  more  of  a  trade-mark 
tlian  if  upon  goods  always  going  out  by  the  Peninsular  and 
Oriental  Company's  steamers  there  was  stamped  outside  of 
the  bale  '*P.  &  O." 

It  seems  to  me,  therefore,  with  great  submission  to  the 
learned  Vice  Chancellor,  that  what  I  cannot  help  calling  the 
error  is  in  supposing  that  this  is  Robinson's  business,  in 
which  Robinson's  character  is  in  any  way  pledged,  and  in 
which  the  mark  is  an  indication  of  some  responsibility  on 
the  part  of  Robinson.  Nothing  of  that  sort,  to  my  mind, 
exists.  But,  supposing  that  it  were  so,  is  Ward  deprived 
502]  of  the  right  to  use  a  distinctive  trade- mark  such  *a8 
that  which  he  is  now  claiming?  It  seems  to  me  to  be  strange 
to  say  that  he  is.  The  goods  are  mainly  of  his  own  manu- 
facture, but  if  they  are  not  all  his  manufacture,  they  are  of 
his  manufacture  or  selection,  and  he  sends  them  out  for  his 
own  profit  or  loss.  He  is  the  merchant  adventurer.  They 
had  a  particular  trade-mark  upon  them  lawfully  at  the 
time ;  they  go  out  apd  they  are  sold  possibly  for  twenty 
years,  and  gain  a  reputation,  because  the  trade- mark  is 
known  as  an  indication  either  that  the  goods  are  of  the 
same  manufacture,  or  that  they  have  been  selected  by  the 
same  person  who  has  selected  and. arranged  and  sent  out  on 
his  own  risk  that  form  of  goods  with  that  trade-mark  upon 
them.  Suppose  Mr.  Robinson  had  retired  from  business, 
or  ceased  to  act  with  Gralbraith,  could  he  have  put  an  end 
to  the  use  of  the  trade-mark  by  Mr.  Ward  ?  I  think  it  is  im- 
possible that  he  could.  It  was  suggested  in  the  argument 
what  would  be  the  case  if  Messrs.  Grilbey  sold  wine  for  a 
considerable  time  for  a  particular  person,  could  he  use  their 
trade- mark  ?  I  think  the  answer  is  a  tolerably  obvious  one. 
If  they  sold  their  wine  without  reference,  as  I  think  they 
do,  to  its  having  been  grown  by  any  particular  person,  the 
wine  of  that  particular  person  would  have  gained  no  par- 
ticular reputation  as  being  sold  by  Messrs.  Gilbey,  and  he 
would  not  be  entitled  in  any  way  to  use  their  trade-mark  ; 
but,  supposing  Gilbeys  were  unwise  enough  to  sell  a  par- 
ticular wine  and  earmark  it  in  some  way,  applying  a  par- 
ticular trade-mark  to  it,  and  describing  it  in  such  a  way 
that  that  portion  of  their  sales  got  a  special  renown  inde- 
pendently of  Messrs.  Gilbey  themselves,  and  they  chose  to 
sell  it  no  longer,  I  should  doubt  very  much  whether  the 
grower  of  the  wine  would  not  be  entitled  to  use  all  the 
marks  which  had  designated  those  wines  with  their  trade- 
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mark  over  it.     It  seems  to  me  that  the  proper  conclusion  in  - 
this  case  is  that  Ward  has  a  right  to  use  the  marks. 

Then  with  respect  to  the  other  question,  as  to  whether 
Ward  is  entitled  to  prevent  Messrs.  Robinson  from  using 
the  trade-mark  which  they  use,  I  feel  considerable  diflSculty, 
but  I  think  that  he  is  not,  and  pretty  much  for  the  same 
reasons  for  which  I  think  that  Robinson  cannot  prevent  his 
using  it.  I  cannot  think  that  when  this  arrangement  was 
come  to  Robinson  forever  gave  up  the  use  of  his  own  coat- 
of-arms,  and  his  own  crest,  and  of  *the  white  ele-  [503 
phant  used  before,  more  especially  when  I  remember  that 
when  this  trade- mark  was  first  used  by  Mr.  Ward  it  was 
used  in  conjunction  with  Robinson's  name.  It  seems  to  me, 
therefore,  that  the  right  way  to  look  at  the  two  cases  upon 
the  whole  is  this,  that  here  was  a  compound  matter  which 
the  parties  agreed  to,  and  upon  coming  to  the  arrangepaent 
which  they  did  come  to,  they  made  no  provision  as  to  what 
should  happen  when  that  arrangement  ceased  to  exist  be- 
tween them,  and  the  consequence  is  that  each  party  must 
stand  upon  what  one  may  call  his  natural  rights  under  the 
circumstances,  that  is  to  say,  that  each  may  do  what  he  is 
not  forbidden  to  do. 

Solicitors :  Milne^  Riddle  &  Mellor :  JoJmsons,  Upton 
&  Co. 


[9  Chancery  Division,  508.] 
Fet,  J.,  July  19,  20,  21,  23,  1877.     C.A.,  July  16,  20,  23,  26,  29,  1878. 

Nitro-Phosphate  AND  Odam's  Chemical  Manure  Com- 
pany V.  London  and  St.  Katharine  Docks  Company. 

[1876     N.     30.] 

Negligence — Damage — Injunction — Act  of  Ood — Extraordinary  Flood — Overflow  of 
Water  from  Dock — Company — StaltUory  Powers — Failure  to  fulfil  SiatiUory  Obliga- 
tioti — Apportionment  of  Damage. 

In  order  that  an  extraordinary  natural  event,  such  as  a  very  high  tide,  should  be, 
in  the  legal  sense  of  the  words,  an  act  of  God,  it  is  not  necessary  that  such  an  event 
should  never  have  happened  before;  it  is  sufficient  that  its  happening  could  not 
have  been  reasonably  expected.  If  such  an  event  has  happened  once,  but  there  is 
nothing  to  lead  to  the  inference  that  it  is  likely  to  recur,  it  does  not,  if  it  happens  a 
second  time,  cease  to  be  an  act  of  God. 

Where  a  defendant  charged  with  negligence  has  been  guilty  of  a  breach  of  duty 
sufficient  to  produce  the  damage  complained  of,  he  cannot  escape  liabilit}'  by  show- 
ing that  the  same  damage  would  have  arisen  from  some  other  cause  beyond  his  con- 
trol if  he  had  done  his  duty.  But  If  he  can  show  that  some  of  the  damage  which 
actually  happened  arose  from  a  cause  beyond  his  control,  the  liability  for  damage 
will  be  apportioned. 

A  dock  company  were  authorized  by  their  special  act  to  make  and  maintain  a 


284  CHANCERY  DIVISION.  [Vol.  IX. 

1878  Nitro-Phosphate,  <fec.,  Co.  v.  London,  Ac,  Docks  Co.  C.A. 

■■    -■         I  ■       1  ■     ■        I     ■■■■    ■■■■■■■■■  ■  ■         ■  ■■  ■       ■  »  ^.    »    ^—         ■■■--■■■-■——  ^  i  I  l».^.^— ^—^^B^^  ■ 

*  dock  and  works  connected  therewith  according  to  the  levels  defined  in  certain  plans 
and  sections  deposited  with  the  clerk  of  the  peace.  The  dock  communicated  with 
the  River  Thames  by  an  artificial  channel,  through  which  the  water  was  admitted. 
The  sections 'showed  the  retaining  bank  of  the  dock  and  channel  at  an  uniform  height 
of  four  feet  above  Trinity  high- water  mark.  The  level  of  the  surrounding  country 
6041  was  some  feet  fielow  Trinity  high-water  *mark,  the  river  being  kept  from 
overflowing  by  means  of  a  river  wall  4  ft.  2  in.  above  Trinity  high- water  mark. 
The  company  allowed  their  retaining  bank  to  be  at  one  point  several  inches  below 
the  level  of  four  feet.  In  November,  1875,  an  extraordinarily  high  tide  took  place, 
and  the  river  rose  to  4  ft.  5  in.  above  Trinity  high-water  mark,  in  consequence  of 
which  the  water  in  the  dock  overflowed  the  bank  and  damaged  the  property  of  a 
neighboring  landowner.  The  tide  had  never  been  known  to  rise  so  high  before, 
but  in  March,  1874,  it  had  risen  to  four  feet  above  Trinity  high- water  mark.  On 
that  occasion  there  was  a  small  overflow  from  the  dock,  but  no  damage  was  done  to 
the  neighboring  landowner.  Previously  to  that  the  tide  had  never  risen  above  3  ft. 
4  in.,  and  the  water  had  never  overflowed  from  the  dock : 

Held,  first,  on  the  construction  of  the  act,  that  the  company  were  bound  to  keep 
their  bank  up  to  the  level  of  four  feet  above  Trinity  high-water  mark,  and  were 
liable  to  the  plaintiffs  for  breach  of  their  statutory  duty  in  not  doing  so : 

Secondly,  that,  independently  of  the  act,  the  defendants  were  bound  as  riparian 
owners  to  keep  the  bank  up  to  the  level  of  4  ft.  2  in.,  the  height  of  the  rest  of  the 
nver  wall,  and  that  they  were  liable  to  the  plaintiffs  for  negligence  in  not  doing  so  : 

Thirdly,  that  the  extraordinary  high  tide  of  November,  1875,  although  an  act  of 
God,  did  not  excuse  the  defendants  from  their  liability ;  but  that  they  ought  to  have 
an  opportunity  of  showing  that  the  damage  done  by  the  act  of  God  and  the  damago 
done  through  their  negligence  ought  to  be  apportioned. 

The  decision  of  Fry,  J.,  affirmed  with  a  variation. 

This  was  an  action  to  recover  damages  for  an  injury  caused 
to  the  plaintiffs'  works  and  property  by  an  ovei'flow  of  water 
from  the  defendants'  dock,  which,  as  the  plaintiffs  alleged, 
resulted  from  the  defendants'  negligence  in  not  having  main- 
tained the  retaining  wall  of  their  dock,  called  the  Victoria 
Dock,  at  a  sufficient  height. 

The  plaintiffs  were  the  owners  of  a  manufactory  for  chem- 
ical manures,  situate  at  Plaistow,  in  Essex.  The  defendants 
were  the  owners  of  the  Victoria  Dock,  which  nearly  adjoined 
the  premises  of  the  plaintiffs.  The  Dock  was  approached 
from  the  river  by  a  narrow  artificial  channel  and  an  artificial 
tidal  basin,  through  which  the  water  was  admitted  into  the 
dock.  The  entrance  gates  of  the  channel  were  so  con- 
structed as  to  admit  and  retain  the  water  of  the  river,  and 
as  the  tide  rose  the  water  flowed  from  the  river  through  the 
channel  into  the  tidal  basin.  The  natural  level  of  the  land 
on  which  the  plaintiffs'  premises  were  situate  and  on  which 
the  defendants'  dock  was  constructed  was  some  seven  or 
eight  feet  below  Trinity  high-water  mark,  and  the  water  of 
505]  the  river  was  kept  from  ^overflowing  the  whole  of  the 
district  by  means  of  a  river  wall.  The  district  was  subject 
to  the  jurisdiction  of  the  Dagenham  and  Havering  Commis- 
sioners, who,  prior  to  November,  1875,  required  the  owners 
of  land  fronting  the  river  to  maintain  the  river  wall  at  a 
height  of  4  ft.  2  in.  above  Trinity  high- water  mark.     On  the 
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20th  of  March,  1874,  there  was  a  very  high  tide  in  the  river 
Thames.  The  water  then  rose  at  London  Bridge  to  a  height 
of  4  ft.  Si  in.  above  Trinity  high-water  mark.  This  was  the 
highest  tide  which  had  been  up  to  that  time  recorded  in  the 
river.  The  highest  tide  previously  recorded  since  the  year 
1862  was  in  March,  1869,  when  the  water  rose  3  ft.  7  in. 
above  Trinity  high- water  mark  at  London  Bridge.  On  the 
20th  of  March,  1874,  a  small  quantity  of  water  overflowed 
the  retaining  bank  of  the  defendants'  entrance  channel  and 
basin  and  found  its  way  into  the  plaintiffs'  premises.  The 
plaintiffs  then  gave  notice  to  the  defendants  that  they  should 
hold  them  liable  for  the  damage  thus  caused.  The  defend- 
ants, however,  repudiated  their  liability,  and  no  steps  were 
taken  to  enforce  the  claim.  In  April,  1874,  when  another 
high  tide  was  anticipated,  the  defendants  placed  some  clay 
on  the  top  of  their  bank,  but  this  was  only  a  temporary  ad- 
dition to  its  height,  and  was  not  maintained  afterwards. 
No  tide  of  equal  height  occurred  again,  and  no  further 
overflow  of  water  from  the  defendants'  channel  or  basin  took 
place  before  November,  1875.  Early  in  the  morning  (about 
2.30  A.M.)  of  the  16th  of  November,  1875,  there  was  again 
an  extraordinarily  high  tide  in  the  Thames.  The  water  then 
rose  at  London  Bridge  to  a  height  of  4  ft.  6  in.  above  Trinity 
high- water  mark.  It  rose  to  4  ft.  5  in.  at  the  Victoria  Dock, 
and  there  was  a  general  overflow  of  the  river  in  that  district. 
A  large  quantity  of  water  found  its  way  into  the  plaintiffs' 
premises  and  caused  considerable  damage  to  their  works 
and  stock-in-trade.  This  water,  as  the  plaintiffs  alleged, 
was  water  which  overflowed  the  bank  of  the  defendants' 
entrance  channel  and  tidal  basin  at  the  same  place  where 
the  overflow  had  occurred  in  March,  1874.  The  plaintiffs 
alleged  that  the  defendants  were  liable  for  negligence  in  not 
keeping  their  bank  at  a  proper  height  so  as  to  j)revent  the 
overflow  of  the  water  at  high  tides,  and  they  claimed  dam- 
ages to  the  amount  of  £7,000,  and  an  injunction  to  restrain 
the  defendants  from  permitting  any  further  overflow  of  water 
into  the  plaintiffs'  premises. 

*By  their  statement  of  defence  the  defendants  de-  [506 
nied  that  the  water  which  had  caused  the  damage  to  the 
plaintiffs  had  come  from  their  premises.  They  also  denied 
their  liability  if  the  water  had  come  from  their  premises. 
They  asserted  that  they  had  not  been  guilty  of  any  negli- 
gence, and  in  particular  that  the  high  tide  of  the  15th  of 
November,  1875,  was  an  act  of  Grod,  against  which  they 
were  not  bound  in  any  case  to  protect  the  plaintiffs. 

The  Victoria  Dock  was  constructed  by  a  company  called 
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the  Victoria  (London)  Dock  Company,  which  was  incorpo- 
rated under  that  name  by  an  act  (13  &  14  Vict.  c.  li),  passed 
in  1860.  By  the  Victoria  (London)  Docks  Act,  1853  (16  & 
17  Vict.  c.  cxxxi),  the  Act  of  1850  was  repealed,  but  (by 
sect.  4)  it  was  provided  that,  notwithstanding  the  repeal, 
the  company  should  for  the  purposes  of  the  act  remain  as 
from  the  passing  of  the  act  of  1850,  and  continue  incorpo- 
rated by  the  name  of  The  Victoria  (London)  Dock  Com- 
pany, "with  power  to  make  and  maintain  docks  and  works, 
witn  all  proper  works  and  conveniences  connected  therewith, 
and  to  purchase,  take,  hold,  and  dispose  of  lands  and  other 
property  for  the  purposes  and  within  the  restrictions  of 
this  act  and  of  the  acts  incorporated  herewith."  By  sect.  3 
the  Companies  Clauses  Consolidation  Act,  1845,  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Harbors,  Docks, 
and  Piers  Clauses  Act,  1847,  were  incorporated  with  the 
special  act.  Sect.  22  provided  as  follows :  '*And  whereas 
a  plan  and  sections  of  the  dock  authorized  to  be  made  by 
the  said  recited  act,  and  therein  described  as  the  intended 
dock,  and  of  the  works  connected  therewith,  showing  the 
situation  and  levels  thereof  respectively,  and  the  limits 
within  which  the  same  are  to  be  constructed,  and  also  a  book 
of  reference  containing  the  names  of  the  owners,  lessees,  and 
occupiers  of  the  lands  upon  or  through  which  the  same  are 
intended  to  be  made,  were  previously  to  the  passing  of  the 
said  act,  and  in  the  month  of  November,  1849,  deposited 
with  the  respective  clerks  of  the  peace  for  the  counties  of 
Essex  and  Kent :  Be  it  enacted,  that,  subject  to  the  pro- 
visions in  this  and  the  said  incorporated  acts  contained, 
and  to  the  powers  of  deviation,  alteration,  and  enlargement 
herein  and  in  the  said  incorporated  acts  contained,  it  shall 
be  lawful  for  the  said  company  to  continue,  make,  complete, 
and  maintain  the  said  dock  and  the  works  which  were  au- 
thorized by  the  said  act  hereby  repealed  in  the  situation 
and  upon  the  lands  delineated  upon  the  said  plans  and  con- 
507]  tained  *in  the  said  book  of  reference,  and  according 
to  the  levels  defined  on  the  said  sections."  Sect.  23  em- 
powered the  company,  subject  to  the  provisions  of  the 
special  act  and  of  the  acts  incorporated  tlierewith,  to  alter, 
vary,  and  enlarge  the  dock  and  works  authorized  by  the 
act  of  1850,  and  to  make  and  maintain  additional  docks  and 
other  works  connected  therewith;  and  sect.  24  provided: 
*' Whereas  phins  and  sections  of  the  additional  docks,  en- 
largements, alterations,  and  works  herein  authorized  to  be 
made,  and  also  books  of  reference  to  such  plans,  containing 
the  names  of  the  owners  or  reputed  owners,  lessees  or  re- 
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pnted  lessees  and  occupiers  of  the  lands  in,  upon,  or  through 
which  the  same  works  are  intended  to  pass  or  be  made,  have 
been  deposited  with  the  clerks  of  the  peace  for  the  counties 
of  Essex  and  Kent :  Therefore,  subject  to  the  provisions  in 
this  and  the  said  incorporated  acts,  and  to  the  powers  of 
deviation  in  this  act  contained,  it  shall  be  lawful  for  the 
company  to  make  or  maintain  the  said  additional  docks,  en- 
largements, alterations,  and  other  works  upon  the  lands 
delineated  on  the  said  plans  and  described  in  the  said  book 
of  reference,  and  according  to  the  levels  defined  on  the 
sections." 

The  deposited  sections  (though  their  effect  was  the  sub- 
ject of  conflicting  evidence)  showed,  in  the  opinion  of  the 
court,  the  retaining  bank  of  the  entrance  channel  and  tidal 
basin  at  an  uniform  level  of  four  feet  above  Trinity  high- 
water  mark.     The  dock  and  works  were  completed  in  1855. 

By  the  London  and  St.  Katharine  Docks  Act,  1864  (27  & 
28  Vict.  c.  CLXXViii),  the  London  Dock  Company  and  the 
St.  Katharine  Dock  Company  were  amalgamated  into  one 
company  by  the  name  of  The  London  and  St.  Katharine 
Docks  Company,  and  the  transfer  to  that  company  and  the 
amalgamation  with  their  undertaking  and  docks  of  the  un- 
dertaking and  docks  of  the  Victoria  (London)  Dock  Com- 
pany were  authorized.  Sect.  57  confirmed  several  agree- 
ments for  this  transfer  and  amalgamation  which  had  been 
previously  entered  into  between  the  Victoria  Company  and 
the  London  and  St.  Katharine  Companies.  Sect.  68  enacted 
that  the  transfer  and  amalgamation  should  take  place  in 
accordance  with  those  agreements.  Sect.  59  proviaed  that 
''  the  Victoria  Docks,  by  this  act  transferred  to  and  vested 
in  the  amalgamated  company,  are  so  transferred  to  and 
vested  in  them  subject  to  the  payment,  satisfaction,  or  dis- 
charge by  the  amalgamated  company  of  the  *whole  [508 
of  the  debts,  liabilities,  and  engagements  of  the  Victoria 
Company  as  they  shall  be  and  exist  on  the  transfer  and 
amalgamation  taking  effect,  and  subject  also  to  the  several 
statutory  obligations  relating  to  the  Victoria  Docks  which 
appear  by  the  several  sections  and  provisions  of  the  recited 
acts  relating  to  the  Victoria  Dock  Company,  which  are  set 
forth  in  part  3  of  the  4th  schedule  to  this  act  annexed,  and 
the  amalgamated  company's  obligations  under  this  act  with 
respect  to  the  Victoria  Docks."  By  sect.  60:  "Prom  and 
after  the  transfer  and  amalgamation,  and  except  only  as  is 
by  this  act  otherwise  provided,  the  amalgamated  company 
shall  with  respect  to  the  Victoria  Docks  and  all  matters 
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connected  therewith  represent  the  Victoria  Dock  Company 
as  if  that  company  and  the  amalgamated  company  had 
originally  been,  and  had  continued  without  intermission  to 
be,  one  and  the  same  body  corporate."  Sect.  61  provided 
that,  on  the  transfer  and  amalgamation  taking  enect,  the 
Victoria  (LfOndon)  Docks  Act,  1853,  should  be  repealed,  but 
sect-  62  provided  that,  notwithstanding  that  repeal,  the  sev- 
eral sections  and  provisions  of  that  act  which  were  set  forth 
in  part  3  of  the  4th  schedule  to  the  amalgamating  act  should, 
so  far  as  the  same  were  at  the  time  of  the  transfer  and  amal> 
gamation  in  force,  remain  in  full  force.  The  sections  of  the 
act  of  1863  which  are  above  referred  to  were  not  included  in 
the  4th  schedule  to  the  amalgamating  act.  Sect.  64,  bow- 
ever,  provided  that,  notwithstanding  the  repeal  of  the  act 
of  1853  and  other  acts  relating  to  the  Victoria  Dock  Com- 
pany, '*  everything  before  the  repeal  thereof  done,  suffered, 
and  confirmed  under  or  by  any  of  those  acts  shall  be  as 
valid  as  if  the  repeal  thereof  had  not  happened,  and  the 
repeal  thereof  and  the  operation  of  this  act  respectively  shall 
accordingly  be  subject  and  without  prejudice  to  any  and 
everything  so  done,  suffered,  and  confirmed  respectively, 
and  to  all  rights,  liabilities,  claims  and  demands,  both  pres- 
ent and  future,  which,  if  the  repeal  had  not  happened, 
would  be  incident  to  or  consequent  on  any  and  everything 
so  done,  suffered,  and  confirmed  respectively ;  and  with  re- 
spect to  all  such  things  so  done,  suffered,  and  confirmed 
respectively,  and  all  such  rights,  liabilities,  claims  and 
demands,  the  amalgamated  company  shall  to  all  intents  rep- 
resent the  Victoria  Dock  Company,  provided  that  the  gen- 
erality of  this  provision  shall  not  be  restricted  by  any  of  the 
other  provisions  of  this  act."  And  by  sect.  67,  **Notwith- 
509]  standing  *the  repeal  of  those  acts,  all  plans  and 
books  of  reference  .  .  .  respectively  deposited  for  the  pur- 
poses of  any  of  those  acts  with  any  clerk  of  the  peace,  sliall 
remain  in  his  custody  as  if  they  were  deposited  for  the  pur- 
poses of  this  act."  Sect.  92  provided  that  "The  amalga- 
mated company  shall  maintain,  manage,  regulate,  work,  and 
use  the  London  Docks  and  the  St.  Katharine  Docks  re- 
spectively, subject  to  all  statutory  duties,  obligations,  and 
liabilities  to  which  the  London  Dock  Company  and  the  St. 
Katharine  Dock  Company  and  tlie  Victoria  Dock  Company, 
and  their  lessees  respectively,  immediately  before  the  passing 
of  this  act  were,  or  out  for  this  act  would  be,  subject  in  re- 
spect of  the  London  and  St.  Katharine  Docks  and  Victoria 
Docks  respectively." 
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The  action  came  on  for  trial  before  Mr.  Justice  Fry  on  the 
19tli  of  July,  1877.  \ 

The  evidence  proved,  in  the  opinion  of  the  court,  that  the 
water  which  caused  the  damage  to  the  plaintiffs  came  from 
tlie  defendants'  dock,  and  that  the  defendants'  retaining 
bank  was,  on  the  15th  of  November,  1875,  for  some  distance 
from  six  to  ten  inches  below  the  height  of  four  feet  above 
Trinity  high-water  mark. 

It  was  also  proved  that,  with  the  exception  of  the  over- 
flow in  March,  1874,  the  water  had  never  overflowed  the 
defendants'  retaining  wall  from  the  time  when  it  was  first 
constructed  until  November,  1875.  Mr.  0.  J.  More,  the 
assistant    engineer    to    the    Thames    Conservancy    Board, 

E roved,  from  a  register  of  tides  kept  by  them  at  London 
ridge,  that,  commencing  with  the  year  1868,  the  tides  there 
exceeding  three  feet  above  Trinity  high- water  mark  were  as 
follows : — 


Sth  February,  1868  .  . 
1st  March,  1869  .  .  . 
3d  November,  1869  .  . 
27th  February,  1873  .  . 
20th  March,  1874  .  .  . 
15th  November,  1875  . 
2d  January,  1877  (morning)   .     3  ft.  8  in. 

*'  *'     (evening)    .     3  ft.  11 J  in. 

31st  January,  1877    .     .     .     .    3  ft.  4  in. 


3  ft.  6  in. 
3  ft.  7  in. 
3  ft.  1 J  In. 

3  ft.  6  in. 

4  ft.  3}  in. 
4  ft.  6  in. 


It  was  also  proved  that  the  tides  at  the  Victoria  Dock  were 
*generally  from  two  to  eight  inches  lower  than  those  [510 
at  London  Bridge,  and  that  the  rise  of  the  water  is  much 
slower  at  the  latter  part  than  at  the  earlier  part  of  the  rise. 
The  openings  in  the  walls  of  the  Embankments  on  the  north 
and  south  sides  of  the  Thames,  constructed  by  the  Metro- 
politan Board  of  Works,  were  originally  required  to  be  con- 
structed at  a  level  of  four  feet  above  Trinity  high- water 
mark,  but  after  the  tide  of  November,  1876,  sills  six  inches 
high  were  placed  in  those  openings.  After  that  tide,  also, 
the  Dagennam  and  Havering  Commissioners  required  the 
frontagers  in  their  district  to  raise  the  river  wall  to  five  feet 
above  Trinity  high-water  mark. 

Sir  Henry  James,  Q.C.,  Chitty,  Q.C.,  North,  Q.C.,  and 
Righy,  for  the  plaintiffs :  The  defendants  were  bound  by 
their  private  acts  to  keep  their  bank  at  any  rate  as  high  as 
four  feet  above  Trinity  high-water  mark.  That  is  clear  from 
the  deposited  plans  and  sections.  The  defendants  are  sub- 
ject to  all  the  liabilities  of  the  original  Victoria  Dock  Com- 

26  Eng.  Rep.  37 
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pany  :  Ecclesiastical  Commissioners  for  England  v.  North 
Eastern  Railway  Company  ('). 

But  the  defendants  were  bound  to  do  more  than  that. 
They  were  bound  to  take  proper  precautions  to  prevent  any 
overflow  which  might  result  from  any  tide  which  might  rea- 
sonably have  been  expected.  This  tide  of  November,  1875, 
was  only  a  few  inches  higher  than  that  of  March,  1874. 
That  tide  should  have  operated  as  a  warning,  and  should 
have  led  the  defendants  to  expect  even  higner  tides.  It 
cannot  be  said  that  the  tide  of  November,  1876,  was  an  act 
of  God  in  the  legal  sense  of  the  term.  It  was  not  so  unpre- 
cedented that  it  can  be  said  that  it  could  not  reasonably 
have  been  anticipated.  The  defendants  brought  the  water 
there  for  their  own  purposes,  and  must  keep  it  in  at  their 
peril :  Rylands  v.  Fletcher  (*).  They  may  be  excused  if 
mischief  results  from  the  act  of  God :  Nichols  v.  Mars- 
landi^).  But  in  the  present  case  there  is  no  such  excuse. 
A  tide  three  inches  higher  than  a  previous  one  cannot  be 
called  an  act  of  God.  If  an  extraordinary  flood  happens 
511]  once,  the  defendants  are  bound  to  provide  *against 
such  a  flood  for  the  future.  These  very  high  tides  happen 
very  seldom,  but  it  may  be  assumed  that  what  has  once 
happened  may  happen  again.  This  is  not  the  case  of  a 
great  tidal  wave  like  that  which  rose  on  the  occasion  of  the 
earthquake  of  Lisbon,  but  a  small  increase  of  three  inches 
above  the  tide  of  March,  1874. 

[Fry,  J.,  referred  to  Rex  v.  Commissioners  of  Sewers  for 
the  Western  Division  of  the  County  of  Somerset  (*).] 

But,  even  if  this  tide  can  be  properly  called  an  act  of  God, 
the  defendants  cannot  avail  themselves  of  that  excuse. 
They  have  not  kept  up  their  bank  to  the  height  which  their 
act  prescribed,  and  it  is  a  condition  precedent  to  their 
pleading  the  act  of  God  that  they  should  themselves  have 
Qone  all  that  they  were  bound  to  do.  At  any  rate,  they  ai-e 
bound  to  show  that  if  their  bank  had  been  kept  up  to  four 
feet  we  should  have  been  damaged  to  the  same  extent  as 
we  have  been.  This  it  is  impossible  for  them  to  do.  If 
they  had  kept  the  bank  up  to  four  feet,  a  much  less  quan- 
tity of  water  would  have  flowed  over,  and  it  would  not  have 
begun  to  flow  over  so  soon.  There  would  have  been  a 
much  longer  time  for  us  to  make  preparations  for  keeping 
the  water  out. 

Persons  who  have  parliamentary  powers  must  still  use 

(')  4  Ch.  D.,  845.  (»)  Law  Rep.,  10  Ex.,  266;  14  Eng.  R., 

C)  Lftw  Rep.,  3  H.  L.,  830,  889.  "    638  ;  2  Ex.  D.,  1 ;  19  Eng.  R.,  836. 

{*)  8T.  R.,812. 
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ordinary  precautions :  Vaughan  v.  Taff  YaZe  Railway 
Company  Q. 

[Pry,  J.,  referred  to  Rex  v.  Pease  (^),^ 

In  Jones  v.  Festiniog  Railway  Company  (")  the  defend- 
ants were  held  liable  "for  damage  done  by  fire  from  their 
locomotive  engine,  because  they  had  no  express  statutory 
power  to  use  locomotive  engines,  although  there  was  no 
negligence  on  their  part.  And  in  Lawrence  v.  Oreat  North- 
ern Railway  Company  {^)  the  defendant  company  were 
held  liable  for  not  having  done  something  more  than  they 
were  expressly  requii'ed  by  their  act  to  do.  Here  the  de- 
fendants have  not  aone  what  their  act  required  them  to  do, 
they  have  not  kept  up  their  bank  to  four  feet,  therefore 
they  are  liable.  They  have  not  complied  with  the  condition 
precedent  imposed  by  the  act,  and  they  cannot  therefore 
avail  themselves  of  *the  defence  that  the  act  em-  [512 
powered  them  to  make  the  dock.  They  are  thrown  back 
on  their  common  law  liability,  and  Rylands  v.  Fletchei'i^) 
applies ;  and  they  cannot  avail  themselves  of  the  defence 
that  the  extraordinary  tide  was  an  act  of  G-od,  because 
they  have  not  fulfilled  their  statutory  obligation. 

Benjamin,  Q.C.,  Murphy,  Q.C.,  Bavey,  Q.C.,  and  Cross- 
ley,  for  the  defendants:  The  question  is  whether,  assuming 
that  there  has  been  negligence  on  the  part  of  the  defendants, 
there  is  any  legal  principle  by  virtue  of  which  they  are 
liable  for  that  negligence  when,  if  they  had  taken  the  pre- 
cautions they  ought  to  have  taken,  those  precautions  would, 
by  reason  of  an  act  of  God,  have  been  unavailing  to  prevent 
the  damage  % 

At  common  law  a  "frontager,"  or  owner  of  land  abutting 
on  the  sea  or  a  river,  is  under  no  obligation  to  keep  up  a  sea 
or  river  wall  for  the  benefit  of  his  neighbor :  Hudson  v. 
7liftor(")-  This  shows  that  the  plaintiffs  ought  to  have 
taken  reasonable  care  to  protect  themselves.  Then,  again 
(except  in  the  case  of  contract),  a  man  is  only  responsible 
for  his  own  negligence  and  the  result  of  it ;  not  for  the  act 
of  God  or  its  results.  So  far  as  the  damage  in  the  present 
case  resulted  from  the  act  of  God,  we  are  not  responsible 
for  it.  If  we  had  taken  reasonable  precautions  there  would 
still  have  been  an  overflow ;  we  cannot  be  responsible  for 
that,  and  equal  damage  would  have  resulted  to  the  plain- 
tiffs.    The  act  of  God  was  the  proximate  cause  of  the  dam- 

Q)  6  H.  *  N.,  679.  (»)  Law  Rep.,  8  H.  L.,  830. 

(«)  4  B.  A  Ad.,  80.  («)  1  Q.  B.  D.,  226;  16  Eng.  R.,  210; 

(»)  Law  Rep.,  3  Q.  B.,  733.  2  Q.  B.  D.,  290  ;  20  Eng.  R.,  360. 

{*)  16  Q.  B.,  648. 
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age,  and  we  are  not  responsible  for  that.  There  never  was 
any  overflow  from  our  dock  before  March,  1874,  and  it  could 
not  have  been  reasonably  anticipated  that  such  a  high  tide 
as  that  would  recur.  The  act  of  God  begins  at  that  point 
in  the  operation  of  natural  causes  when  that  happens  which 
goes  beyond  what  any  reasonable  or  prudent  mail  might 
have  anticipated.  Nichols  v.  Marsland{')  is  an  illustra- 
tion of  this. 

If  we  are  liable  at  all,  we  can  only  be  held  liable  for  so 
much  of  the  damage  as  has  been  occasioned  by  our  fault. 
In  WorJcman  v.  Oreat  Northern  Railway  Company  ("),  the 
513]  court  distinguished  *between  the  damage  which  re- 
sulted from  the  defendants'  negligence,  and  that  which 
would  have  resulted  if  they  had  performed  their  obligation, 
and  only  held  them  liable  for  the  former.  In  consequence 
of  the  defendants'  embankment  the  plaintiflPs  land,  which 
would  have  been  flooded  to  a  certain  extent  if  the  embank- 
ment had  not  existed,  was  flooded  to  a  greater  extent,  and 
it  was  held  that  the  defendants  were  liable  only  for  the  dif- 
ference between  the  amount  of  damage  actually  done  to  the 
plaintiff  and  that  which  would  have  been  done  if  there  had 
been  no  embankment.  The  damages  were  apportioned  on 
the  principle  that  the  defendants  were  liable  only  for  the 
damage  which  directly  resulted  from  their  negligence,  and 
not  for  that  which  was  due  to  other  causes  operating  at  the 
same  time.  It  is  true  that  there  was  no  act  of  God  in  that 
case,  but  it  recognizes  the  apportionment  of  the  damages, 
and  shows  that,  however  difficult  it  may  be  to  distribute 
the  damage,  the  defendant  cannot  be  charged  with  the  dam- 
age due  to  other  causes  than  his  negligence,  such  as  the  act 
of  God. 

.  [Pry,  J.:  In  Keighley^s  Case{*\  and  in  all  the  other 
reported  cases,  so  far  as'  I  know,  in  which  the  act  of  God 
has  been  admitted  as  an  excuse,  the  defendant  had  himself 
done  all  that  he  was  bound  to  do.] 

No  doubt  that  would  generally  be  so,  and  the  present 
case  raises  a  new  point,  fiut  the  principle  is  this — a  man  is 
liable  only  for  the  consequence  of  his  own  negligence,  and 
not  for  the  injuries  resulting  from  another  cause  operating 
at  the  same  time.  There  is  no  condition  precedent  that  he 
who  pleads  the  act  of  God  shall  not  have  been  guilty  of  any 
negligence  himself.  If  it  is  impossible  to  distribute  the  dam- 
ages, the  defendants  ought  not  to  be  held  liable  at  all.     In 

(')  Law  Rep.,  10  Ex.,  255 ;  14  Eng.  R.,        («)  32  L.  J.  (Q.B.),  279. 
538;  2  Ex.  D.,  1 ;  19  Eng.  R.,  886.  (»)  10  Rep.,  139  a. 
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Smith  V.  Fletcher  (')  the  court  took  a  distinction  between 
water  flowing  into  the  plaintiffs'  mine  naturally  and  water 
brought  there  by  the  act  of  the  defendants. 

The  high  tide  of  November,  1876,  was  an  act  of  God. 
Because  an  extraordinary  event  has  happened  once,  it  does 
not  follow  that  if  it  recurs  it  is  not  then  equally  an  act  of 
God.  Unless  it  has  happened  several  times  it  cannot  rea- 
sonably be'  expected  to  recur.  No  such  tide  as  that  of 
March,  1874,  had  ever  been  known  before;  *none  [514 
like  it  happened  for  many  months  afterwards,  and  the  de- 
fendants had  a  right  to  assume  that* it  would  not  recur,  and 
were  not  bound  to  provide  against.it,  especially  considering 
that  no  damage  worth  speaking  of  was  done  to  the  plaintiffs 
in  March,  1874.  And,  though  it  is  shown  that  the  tides  at 
London  Bridge  rise  several  inches  higher  than  at  our  docks, 
the  level  of  the  openings  in  the  Thames  embankment  be- 
tween Westminster  and  Blackfriars  bridges  was,  prior  to 
1874,  fixed  by  the  most  competent  engineers  at  four  feet 
above  Trinity  high-water  mark.  Since  November,  1875, 
they  have  placed  sills  six  inches  deep  in  the  openings.  And 
in  the  same  way  the  Dagenham  Commissioners  have,  since 
November,  1876,  required  the  river  wall  protecting  their 
district  to  be  raised  to  five  feet.  The  right  conclusion  is 
that  the  tide  of  November,  1876,  could  not  have  been  rea- 
sonably anticipated,  in  other  words,  that  it  was  an  act  of 
God  in  the  legal  sense  of  the  words. 

Moreover,  the  evidence  shows  that  there  was  a  general 
overflow  of  the  river  in  this  district,  a  common  public  ca- 
lamity. It  is  impossible  to  distinguish  between  the  water  * 
which  came  from  us  to  the  plaintiffs  and  that  which  came 
to  them  from  other  sources,  and  for  this  reason  also  we 
ought  not  to  be  held  liable  in  damages :  St.  Helenas  Smelt- 
ing  Company  v.  Tipping  ('). 

On  the  construction  of  their  acts  of  Parliament  there  is 
no  obligation  upon  the  defendants  to  keep  their  bank  up  to 
an  uniform  level  of  four  feet,  and  never  for  a  moment  to 
allow  it  to  become  any  lower.  The  act  certainly  does  not 
impose  any  such  liability  in  express  terms,  and  even  if  the 
deposited  plans  and  sections  are  to  be  imported,  they  do 
not  show  any  such  level  as  four  feet.  The  plaintiffs'  own 
skilled  witnesses  differ  as  to  the  meaning  of  the  sections. 
At  any  rate,  there  is  no  hard  and  fast  level  of  four  feet  for 
the  entire  extent  of  the  dock.     The  only  obligation  is  to  do 

Q)  Law  Rep.,  7  Ex.,  806;  3  Eng.  R.,  422;  Law  Rep.,  9  Ex.,  64;  8  Eng.  R.,  610. 

(«)  11  H.  L.  C,  642. 


294  CHANCERY  DIVISION.  [VoL  IX. 

1878  X^itro-Phospliate,  <fec.,  Co.  v.  London,  Ac,  Docks  Co.  C.A. 

what  is  reasonable.  The  doctrine  of  Uplands  v.  Fletcher  (*) 
does  not  apply,  because  we  are  acting  under  parliamentary 
powers.  We  are  only  bound  to  take  reasonable  precautions, 
and  the  experience  of  years  shows  that  we  have  done  this. 
Such  a  tide  as  that  of  rJovember,  1876,  could  not  reasona- 
bly have  been  anticipated. 

515]  *Fry,  J.,  after  stating  the  facts  of  the  case,  and 
his  conclusion  upon  the  evidence  that  the  damage  caused 
to  the  plaintiffs'  premises  was  caused  exclusively  by  water 
which  came  from  the  defendants'  docks,  and  that  on  the 
15th  of  November,  1876,  the  crown  of  the  defendants'  re- 
taining bank  was  to  a  very  serious  extent  below  four  feet 
above  Trinity  high-water  mark,  continued  : 

Now  that  being  the  state  of  things,  this  question  arises, 
Was  there  or  was  there  not  negligence  on  the  part  of  the 
defendants?  The  facts  which  bear  upon  that  question  are 
shortly  these :  Before  November,  1875,  the  Dagenham  and 
Havering  Commissioners  required  the  river  wall  of  the 
Thames  to  be  maintained  at  a  level  of  4  ft.  2  in.  above  Trin- 
ity high-water  mark.  The  openings  in  the  walls  of  the 
Thames  embankments  were  originally  required  to  be  con- 
structed at  a  height  of  four  feet  above  Trinity  high- water 
mark.  That  would  rather  imply  that  the  defendants  were 
negligent  in  leaving  their  bank  below  four  feet.  But  against 
that  I  am  bound  to  set  this  fact,  that  from  the  end  of  the 
year  1855,  when  their  docks  were  opened,  down  to  March, 
1874,  not  a  drop  of  water  had  ever  passed  over  their  bank. 
I  should  therefore  have  had  great  difficulty  in  coming  to  the 
conclusion  that  there  was  any  common  law  liability  for  neg- 
ligence on  the  part  of  the  defendants,  subject,  however,  to 
the  question  whether  the  fact  that  water  did  flow  over  the 
bank  in  March,  1874,  created  such  a  liability.  It  has  been 
argued  for  the  plaintiffs  that  that  fact  was  in  effect  notice  to 
the  defendants  that  they  might  expect  a  tide  as  high  as  four 
feet  to  happen  again,  although  such  an  event  had  never 
been  known  to  have  happened  in  the  history  of  the  world 
before  March,  1874 ;  and  it  is  said  that,  after  the  tide  had 
once  reached  four  feet,  a  tide  which  reached  that  height 
again  could  never  be  said  to  be  so  unusual  or  unexpected  as 
to  be  deemed  an  act  of  God  in  the  legal  sense  of  the  words. 
I  do  not  think  that  view  is  correct.  I  do  not  think  that  the 
mere  fact  that  a  phenomenon  has  happened  once,  when  it 
does  not  carry  with  it  or  import  any  probability  of  a  recur- 
rence— when,  in  other  words,  it  does  not  imply  any  law 
from  which  its  recuiTence  can  be  inferred — places  that  phe- 

(')  Law  Rep.,  3  H.  L.,  330,  339. 
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nomenon  out  of  the  operation  of  the  rule  of  law  with  re- 
gard to  the  act  of  God.  In  order  that  the  phenomenon 
should  fall  within  that  rule  it  is  not,  in  my  opinion,  neces- 
sary that  *it  should  be  unique,  that  it  should  hap-  [516 
pen  for  the  first  time  ;  it  is  enough  that  it  is  extraordinary, 
and  such  as  could  not  reasonablv  be  anticipated.  That  ap- 
I)ears  to  me  to  be  the  view  whicn  has  been  taken  in  all  the 
cases,  and  notably  by  Lord  Justice  Mellish  in  the  recent 
case  of  Nichols  v.  Marsland{').  He  says,  speaking  of  the 
flood  which  had  occurred  there,  "The  jury  have  distinctly 
found,  not  only  that  there  was  no  negligence  in  the  con- 
struction or  the  maintenance  of  the  reservoirs,  but  that  the 
flood  was  so  great  that  it  could  nof  reasonably  have  been 
anticipated,  although,  if  it  had  been  anticipated,  the  effect 
might  have  been  prevented ;  and  this  seems  to  us  in  sub- 
stance a  finding  that  the  escape  of  the  water  was  owing  to 
the  act  of  God."  Pausing  there,  it  may  be  observed,  that 
to  sav  that  a  thing  could  not  reasonably  have  been  antici- 
pated is  to  say  that  it  is  the  act  of  God.  He  then  proceeds : 
''However  great  the  flood  had  been,  if  it  had  not  been 
greater  than  floods  that  had  happened  before  and  might  be 
expected  to  occur  again,  the  defendant  might  not  have  made 
out  that  she  was  free  from  fault."  Therefore,  I  think  that, 
if  the  case  had  stood  simply  on  the  common  law  liability  of 
the  defendants  for  negligence,  I  should  have  had  great  diffi- 
culty in  concluding  that  there  was  any  such  liability,  the 
flood  of  November,  1875,  being,  in  my  judgment,  what,  in 
the  contemplation  of  law,  is  called  an  act  of  God. 

But  I  do  not  think  that  this  case  is  to  be  determined  upon 
the  defendants'  common  law  liability,  and  for  this  reason  : 
The  defendants  did  not  choose  to  rely  on  their  common  law 
right  to  use  their  land  as  they  might  think  fit.  They  chose 
to  go  to  Parliament  for  powers  to  authorize  them  to  some  ex- 
tent apparently  to  do  what  they  might  have  done  without 
those  powers.  They  take  a  power  to  construct  and  to  main- 
tain a  dock  upon  their  land,  and,  taking  that  power  and  act- 
ing upon  it,  they  must,  in  my  judgment,  subject  themselves 
to  the  conditions  which  Parliament  has  imposed  upon  the 
exercise  of  that  power.  They  cannot  afterwards  fall  back 
upon  the  question  of  what  was  reasonable  care,  if  Parlia- 
ment have  in  any  particular  respect  laid  down  what  they 
are  to  do.  The  question,  therefore,  which  I  have  to  deter- 
mine comes,  in  my  opinion,  to  this.  Have  Parliament  laid 
down  anything  which  takes  *the  place  of  the  com-  [517 
mon  law  liability  to  use  reasonable  care?   have  they,  in 

Q)  2  Ex.  D.,  6 ;  19  Eng.  Rep.,  886. 
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Bhort,  defined  the  height  at  which  the  bank  of  the  dock  is 
to  be  maintained?  If  they  have,  I  do  not  think  that  the 
defendants  can  say,  We  will  be  judged  by  onr  own  common 
law  liability  or  by  our  statutory  liability,  as  we  may  think 
fit.  To  allow  them  to  do  so  would  obviously  be  unfair,  for 
this  reason,  that  if  they  perform  their  statutory  obligation 
they  are  harmless  in  all  cases,  even  if  that  liability  is  less 
than  the  common  law  liability ;  whereas,  if  they  perform 
even  less  than  the  statutory  obligation,  they  might  contend 
that,  if  the  common  law  obligation  reached  to  a  less  extent, 
they  would  be  harmless  also.  I  think  they  must  stand  or 
fall  by  their  statutory  liability.  In  some  cases  this  will 
enure  to  their  benefit,  in  other  cases  it  will  enure  to  their 
injury.  But,  whether  it  be  for  or  against  them,  it  becomes, 
in  my  opinion,  the  rule  by  which  their  negligence  or  care  is 
to  be  tried.  I  therefore  turn  to  the  act  of  1853.  [His  Lord- 
ship referred  to  the  provisions  of  the  act  and  to  the  depos- 
itea  plans  and  sections,  and  continued  :] 

I  hold,  therefore,  that  the  statute  imposed  on  the  defen- 
dant company  an  obligation  to  maintain  the  upper  surface 
of  the  bank  which  was  to  retain  the  water  in  their  dock  at 
a  level  of  four  feet  above  Trinity  high-water  mark.  It  is 
conceded  that  they  did  not  so  maintain  it.  The  result,  in 
my  opinion,  is,  that  there  has  been  negligence  on  their  part 
in  not  fulfilling  their  statutory  obligation,  and  that  they  are 
responsible  for  that  negligence. 

But  then  it  is  said,  *'  That  may  be  so  as  to  part  of  the 
overflow,  but  on  the  morning  of  the  16th  of  November  the 
water  rose  five  inches  above  the  four  feet,  and  we  claim 
the  benefit  of  the  provisions  of  the  statute,  and  say  that  we 
are  not  liable  for  that  five  inches,  and  for  aught  that  appears, 
that  five  inches  would  have  done  as  much  damage  to  the 
plaintiffs  as  the  eight  or  ten  inches,  wliich  flowed  over  by 
reason  of  our  bank  being  below  the  level  of  four  feet."  It 
must  be  borne  in  mind  that  I  cannot  ascertain  precisely 
what  the  actual  depth  of  the  water  which  rose  over  the  de- 
fendants' bank  was,  though  I  have  no  doubt  in  my  own 
mind,  from  the  evidence  before  me,  that,  of  the  entire  depth 
of  water  which  passed  over  the  defendants'  bank,  by  far 
the  greater  portion  passed  over  before  the  four  feet  was 
518]  reached  by  the  tidal  water.  *The  defendants  say, 
''  We  are  exonerated  from  the  five  inches  of  rise  above  the 
four  feet."  How  do  the  plaintiflfs  meet  that?  They  say, 
"  You  are  relying  upon  the  act  of  God,  and  no  man  who 
has  a  duty  cast  upon  him,  and  who  does  not  perform  that 
duty,  can  rely  upon  the  act  of  God  as  any  excuse  at  all. 
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It  is  a  condition  precedent  to  pleading  the  act  of  God,  or 
getting  the  benefit  of  the  act  of  God,  that  yon  who  seek  the 
benefit  of  it  shall  have  done  everything  which  it  is  your 
duty  to  do."  Now  there  is,  as  it  seems  to  me,  great  force 
in  that  contention,  and  for  this  reason,  that,  if  tlie  defend- 
unts  had  done  their  duty,  the  exact  experiment  would 
have  been  tried  which  was  requisite  in  order  to  see  what 
damage  would  have  followed  to  the  plaintiffs  from  the  act 
of  God.  Whereas  the  defendants,  by  not  doing  their  duty, 
have,  if  they  are  right,  compelled  the  court  to  try  a  much 
more  difBcult  question,  viz.,  what  would  have  been  the  re- 
sult of  the  experiment  which  they  did  not  choose  to  try. 
In  the  one  case  the  question  would  have  been.  What  has 
actually  happened?  in  the  other  case  it  is.  What  would 
have  happened  in  a  state  of  circumstances  different  from 
that  which  actually  existed  ?  and  I  need  hardly  say  that  the 
second  is  a  much  more  difficult  question  to  answer  than 
the  first. 

Furthermore,  there  is,  as  it  seems  to  me,  much  authority 
in  favor  of  the  plaintiffs'  view.  Going  back  to  KeigJiley's 
Case{^\  where  it  was  held  that  a  rate  might  be  made  upon 
the  whole  of  a  district  for  the  purpose  of  repairing  a  sea- 
wall which  the  frontager  was  liable  to  repair,  it  is  put  in 
this  way,  that  "if  one  who  is  bound  by  prescription  to 
repair  a  wall  contra  Jiuamm  maris^  and  he  keeps  the  wall 
in  good  repair,  and  of  such  height,  and  as  sufficient  as  it 
was  accustomed  ;  and  by  the  sudden  and  unusual  increase 
of  water,  salt  or  fresh,  the  walls  are  broken,  or  the  water 
overflows  the  walls,"  then  a  rate  may  be  made  on  the  whole 
district  for  the  repair  of  the  wall: — that  is  to  say,  that,  if 
the  person  who  is  under  the  obligation  does  his  duty  and 
there  is  nevertheless  an  act  of  God  which  destroys  the  wall, 
he  is  not  liable.  And  again  in  Nichols  v.  marslancH^), 
the  question  was  put  to  the  jury  whether  there  had  or  had 
not  in  fact  been  negligence  on  the  part  of  the  defendants. 
It  seems  to  me  that  that  would  have  been  *an  im-  [519 
proper  question  to  put  to  the  jury  if  it  had  been  sufficient 
for  the  defendant  to  say,  "  Whether  I  did  or  did  not  do  my 
duty  I  can  rely  on  the  act  of  God." 

However,  it  does  not  appear  to  me  necessary  to  decide 
this  point,  because  I  am  clear  that  a  defendant  cannot  avail 
himself  of  the  act  of  God  as  an  excuse  when  he  has  not  done 
his  own  duty,  except  in  cases  in  which  he  can  make  it  ap- 
parent and  plain  to  the  court  that,  if  he  had  done  his  duty, 
damage  would  still  have  followed  to  the  plaintiffs.     Now 

(«)  10  Rep.,  189  a.  («)  2  Ex.  D.,  1 ;  19  Eng.  R.,  836. 
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that  burthen  the  defendants  have,  in  my  opinion,  not  dis- 
charged in  the  present  case.  I  cannot  tell  what  the  effect  of 
the  water  was  before  the  tide  reached  four  feet,  except  that 
I  do  know  that  it  is  in  the  nature  of  running  water  to  make 
a  way  for  itself,  and,  beginning  therefore  to  flow,  it  would 
cut  its  own  channel  and  Keep  that  channel  open  as  long  as 
there  was  any  supply  of  water.  I  cannot  tell  how  far  the 
means  which  were  at  the  disposal  of  the  plaintiffs  would 
have  been  sufficient  to  keep  out  the  five  inches  of  water 
above  four  feet,  if  it  had  ever  reached  their  premises.  I 
cannot  tell  whether  it  would  have  reached  their  premises. 
Furthermore,  it  is  to  be  borne  in  mind  that  the  evidence  be- 
fore me  is  distinct  that,  during  the  last  two  or  three  inches 
of  rise  of  the  tide,  the  rise  would  have  been  much  more  slow 
and  gradual  than  during  the  earlier  portion  of  the  flow. 
Moreover,  the  flow  would  have  begun  at  a  much  later  period 
of  the  night,  and  the  gangs  of  men  in  the  plaintiffs'  service 
were  coming  in  during  that  time,  so  that  the  plaintiffs  might 
have  been  in  a  much  better  condition  to  meet  the  smaller 
influx  of  water.  Therefore,  having  attended  to  the  best  of 
my  ability  to  the  evidence,  I  cannot  say  that  the  defendants 
have  convinced  me  that,  if  they  had  done  their  duty,  any 
damage  whatever  would  have  accrued  to  the  plaintiffs. 
The  case,  therefore,  is  one  in  which,  in  my  opinion,  negli- 
gence is  brought  home  to  the  defendants,  in  which  I  cannot 
tell  whether  any  portion  of  the  damage  did  or  did  not  result 
from  the  act  of  God,  in  which  the  defendants  have  prevented 
me  from  telling  what  the  effect  of  the  act  of  God  would 
have  been  if  they  had  done  their  duty,  and  in  which  I  can- 
not distribute  the  total  amount  of  damage  between  their 
negligence  and  the  act  of  God  further  than  by  saying  that 
they  have  not  convinced  me  that  any  portion  of  the  dam- 
520]  age  which  has  accrued  would  have  accrued  if  *they 
had  done  what  they  ought  to  have  done.  I  hold,  therefore, 
that  the  plaintiffs  are  entitled  to  damages. 

It  is  not  disputed  that  the  measure  of  damages  will  be 
such  a  sum  as  is  requisite  to  restore  the  property  of  the 
plaintiffs  to  the  condition  in  which  it  was  immediately  be- 
fore the  flood.  Therefore  the  judgment  which  I  propose  to 
give  is  this — to  declare  that  the  defendants  are  liable  to  pay 
to  the  plaintiffs  the  damage  which  resulted  from  the  inun- 
dation of  the  plaintiffs'  works  on  the  morning  of  the  16th 
of  November,  1875,  and  that  the  amount  necessary  to 
restore  the  buildings  and  property  of  the  plaintiffs  to  the 
condition  in  which  they  were  immediately  before  the  inun- 
dation is  the  true  measure  of  damages.     Then  to  refer  it  to 
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the  Chief  Clerk  to  ascertain  the  amount  and  to  direct  the 
defendants  to  pay  the  amount  certified  within  a  fixed  time 
after  the  certificate.  Then  there  will  be  an  injunction  to 
restrain  the  defendants  from  permitting  the  banks  of  their 
Victoria  Dock,  and  the  tidal  basin  and  entrance  channel 
connected  therewith,  to  remain  at  a  level  lower  than  four 
feet  above  the  Trinity  high-water  mark,  so  as  thereby  to 
cause  any  future  overflow  of  water  from  their  dock,  basin, 
or  channel,  or  any  of  them,  into  the  lands  and  works  of  the 
plaintiffs.  And  of  course  the  defendants  must  pay  the 
costs  of  the  action. 


From  this  decision  the  defendants  appealed.  The  appeal 
came  on  to  be  heard  on  the  16th  of  July,  1878. 

Southgate^  Q.C.,  Benjamin^  Q.C.,  Murphy^  Q.C.,  and 
Crossley^  appeared  for  the  appellants. 

Sir  Henry  Jarnes^  Q.C.,  Meadows  White^  Q.C.,  Norths 
Q.C.,  and  Righy^  for  the  plaintiffs. 

Southgate^  in  reply. 

The  following  cases  were  cited :  Hylands  v.  Fletcher  (*) ; 
JVichols  V.  Marsland  (")  ;  Withers  v.  North  Kent  Railway 
Company  (*) ;  Paradirie  v.  Jane  (*) ;  River  Weir  Commis- 
sioners v.  A  damson  (*) ;  *  Workman  v.  Great  North-  [521 
ern  Railway  Company  (") ;  Smith  v.  Fletcher  (')  ;  Hudson 
V.  Tabor  (') ;  Attorney-General  v.  Tewkesbury  and  Great 
Malvern  Railway  Company  {*) ;  Reg.  v.  York  and  North 
Midland  Railway  Company  {'*) ;  Davis  v,  Garrett  {'');  Bis- 
coe  V.  Cheat  Eastern  Railway  Company  (") ;  Coe  v.  Wise  ("). 

At  the  conclusion  of  the  argument, 

James,  L.J.,  said:  We  are  all  of  opinion  that  Mr.  Jus- 
tice Fry's  judgment  must  be  affirmed,  with  a  variation  omit- 
ting the  declaration  that  the  whole  of  the  damage  was  due 
to  the  wrongful  act  of  the  defendants,  and  that  they  were 
liable  to  make  good  the  whole  of  it.  But  as  some  important 
questions  are  involved,  on  which  we  wish  to  give  an  opinion, 
we  will  take  time  before  we  state  the  grounds  on  which  we 
proceed. 

(»)  Law  Rep.,  3  H.  L.,  880.  (8)  2  Q.  B.  D.,  290  ;  20  Eng.  R.,  360. 

(»)  2  Ex.  D.,  1 ;  19  Eng.  R.,  336.  (•)  1  D.  J.  <fe  S.,  483. 

(»)  27  L.  J.  (Ex.),  417.  (»0)  i  E.  <b  B.,  178. 

(*)  Alleyn,  26.  (")  6  Bing.,  716. 

(»)  1  Q.  B.  D.,  546;   17  Eng.  R.,  190;  (»*)  Law  Rep.,  16  Eq.,  686;  7  Eng.  R., 

2  App.  Cas.,  743;  21  Eng.  R.,  1.  680. 

(•)  82  L.  J.  (Q.B.),  279.  (")  Ibid,  1  Q.  B.,  711. 
(1)  Law  Rep.,  9  Ex.,  64 ;  8  Eng.  R.,  610. 
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1878.  Aug.  7.  James,  L.  J.,  this  day  delivered  tbe  judg- 
ment of  the  Court  (James,  Brett,  and  Cotton,  L.JJ.),  as 
follows : 

We  intimated  at  the  close  of  the  arguments  that  the  judg- 
ment of  the  learned  judge  from  whom  this  appeal  is  brought 
would  be  affirmed  with  a  variation  not  substantially  affect- 
ing the  merits  of  the  appeal,  and  not,  therefore,  affecting 
the  rights  of  the  respondents  to  the  costs  of  the  appeal,  which 
will  be  given  to  them. 

The  works  of  the  plaintiffs  were  inundated  by  a  high  tide 
which  came  over  a  low  part  of  the  retaining  banks  of  a 
channel  leading  to  the  docks  of  the  defendants,  and  the 
learned  iudge  arrived  at  the  conclusion  that  the  inundation 
of  the  plaintiffs'  works  was  due  to  the  neglect  and  default 
of  the  defendants  in  not  having  maintained  a  proper  and 
sufficient  barrier  against  the  influx  of  the  tidal  flood. 

A  great  deal  of  the  argument  before  the  court  below  and 
in  this  court  turned  upon  the  question  whether  there  was 
522]  any  statutory  *obligation  to  make  and  maintain  the 
banks  at  any  prescribed  height.  The  acts  of  Parliament 
under  which  the  docks  were  constructed  referred  to  certain 
deposited  plans  and  sections  showing  the  position  and  levels 
of  the  worts  authorized  to  be  made.  The  first  act  referred 
to  them  as  the  plans  according  to  which  it  was  intended  to 
construct  the  docks  and  other  works,  but  did  not  contain 
any  express  enactment  that  they  should  be  made  accord- 
ingl3'^;  but  the  company  having  occasion  to  go  again  to  Par- 
liament, the  omission  (if  it  were  practically  an  omission)  was 
remedied  by  an  express  enactment  in  the  second  act  (22d 
section),  that  it  should  be  lawful  for  the  company  to  con- 
tinue, make,  complete,  and  maintain  the  dock  and  works  in 
the  situation  and  upon  the  lands,  &c.,  and  according  to  the 
levels  deflned  on  the  sections  so  deposited.  The  contention 
before  us  was  that  no  such  levels  could  be  found  so  deposited, 
and  two  witnesses  had  in  fact  deposed  that  the  plans  were 
so  inaccurate  or  defective  that  they  could  not  find  any  such 
levels.  The  learned  judge,  however,  found  no  difficulty  in 
discovering  such  levels,  and  upon  a  careful  examination  of 
the  plans  we  agree  with  him  that  such  levels  are  described 
sufficiently  and  clearly  for  any  person  really  desirous  to  find 
in  the  plans  what  the  act  of  rarliamenr  said  was  to  be  found 
there.  That  is  to  say,  there  is  on  the  plan  a  section  running 
through  the  centre  of  the  proposed  works,  which  shows  a 
line  said  to  be  a  line  corresponding  with  the  upper  surface 
of  the  banks,  and  which  shows  that  this  line  was  to  be  four 
feet  above  Trinity  high- water  mark,  and  the  cross  sections 
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show  the  banks  of  the  dock  at  a  level  really  corresponding 
with  this  line.  There  was,  therefore,  a  statutory  airection 
that  the  banks  were  to  be  four  feet  above  the  Trinity  high- 
water  mark.  It  was  not  contended  by  the  counsel  for  the 
appellants  that  if  that  was  so  there  was  not  a  statutory  ob- 
ligation to  make  and  maintain  retaining  banks  or  walls  of 
that  height.  The  words  of  the  act  are  that  it  should  be  law- 
ful for  the  company  to  make  their  works  according  to  those 
levels,  and  of  course  it  was  optional  with  them  to  make  or 
not  to  make  their  works  at  all.  But  if  they  made  them, 
and  not  to  those  levels,  they  would  be  in  this  dilemma — 
either  from  the  neglect  of  that  provision  or  condition  the 
whole  works  were  illegal,  or  the  provision  as  to  levels  ought 
to  be  construed  as  imposing  a  distinct  and  ^separate  [523 
obligation  to  that  effect,  the  breach  of  which  would  not  in- 
validate all  their  acts  and  proceedings,  but  would  have  to 
be  remedied  or  punished  like  any  other  breach  of  statutory 
obligation. 

Of  course  the  company  would  prefer  their  liability  under 
the  latter  construction  to  their  liability  to  capital  punish- 
ment, which  would  be  the  consequence  of  the  former;  and 
we  prefer  that  construction.  It  was,  however,  with  great 
energy  and  confidence,  insisted  before  us  that  the  liability 
was  destroyed  by  the  repeal  of  the  act  which  contained  that 
section.  That  act  was  repealed  under  the  following  circum- 
stances :  There  were  three  dock  companies,  the  Victoria,  the 
London,  and  the  St.  Katharine,  who  applied  to  Parliament 
to  authorize  the  two  latter  to  be  amalgamated  and  to  absorb 
the  first,  and,  to  give  effect  to  that  arrangement,  a  new  act 
was  passed  repealing  the  existing  acts  of  the  three  compa- 
nies, and  providing  for  the  creation  of  the  powers  and  lia- 
bilities of  the  new  company,  the  present  defendants.  There 
was  this  peculiarity  in  the  composition  of  the  new  act,  that 
although  it  repealed  all  the  old  acts,  it  purported  to  con- 
tinue in  a  schedule  certain  clauses,  and  among  those  clauses 
was  not  the  22d  section  of  the  act  of  1863 ;  and  it  was  very 
strongly  urged  upon  us  that  this  very  peculiar  style  of  legis- 
lation operated  as  a  very  special  and  peculiar  repeal  of 
everything  in  the  22d  section  so  as  to  preclude  the  effect  of 
the  92d  section  of  the  amalgamating  act,  which  provides 
that  the  new  company  shall  maintain,  work,  and  use  the 
three  docks  respectively  subject  to  all  statutory  duties,  obli- 
gations, and  liabilities  to  which  the  three  companies  re- 
spectively immediately  before  the  commencement  of  the 
amalgamating  act  were,  or,  but  for  it,  would  become  subject 
in  respect  of  the  three  docks  respectively.     That  contention 
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is  wholly  inadrai:5sible.  When  companies  come  to  Parlia- 
ment for  an  amalgamation  for  their  own  convenience,  it 
would  require  very  clear  words  indeed  to  induce  the  court 
to  conclude  that  they  had  contrived  to  slip  in  anything  to 
destroy  any  existing  liability  in  themselves  or  any  existing 
right  in  any  one  else.  And  the  92d  section  is,  in  fact,  what 
one  always  expects  to  find  and  does  find  in  all  these  acta 
sanctioning  private  arrangements  between  existing  compa- 
nies ;  and  there  is  really  no  doubt  whatever  as  to  the  con- 
struction of  the  provision  repealing  the  22d  section  of  the 
524]  old  act,  and  the  92d  section,  taken  *together.  The 
22d  section  is  repealed  as  to  powers,  because  the  company 
itself  is  to  go,  and  the  powers  of  the  amalgamated  or  new 
company  are  otherwise  defined ;  but  it  is  continued  as  to 
liability,  except  that  such  liability  is  transferred  to  such 
new  company.  We  agree  with  the  court  below,  therefore, 
that  the  company  was  clearly  under  a  statutory  liability  to 
maintain  their  banks  up  to  the  four  feet  level. 

But,  although  we  have  thought  it  right  to  go  fully  into 
the  whole  of  this  case  as  to  statutory  liability,  having  regard 
to  the  fact  that  it  was  made  the  foundation  of  the  judgment 
appealed  from,  and  that  it  constituted  by  far  the  greater 
part  of  the  case  argued  before  us,  yet,  in  the  view  we  take 
of  the  case,  it. is  really  immaterial,  for,  if  there  were  no  such 
statutory  liability,  there  is  another  and  more  extensive  lia- 
bility on  the  defendants.  There  is  nothing  in  the  act,  either 
expressly  or  by  implication,  to  affect  the  ordinary  liability 
of  the  company  as  riverain  proprietors  who  intermeddle  with 
an  existing  river  wall.  They  were  authorized  to  take  land 
and  make  works  on  the  banks  of  the  river,  and  what  they 
did  was  to  excavate  a  great  bell-mouthed  bay  in  the  chan- 
nel of  the  river,  and  to  make  a  channel  or  cut  from  that 
bay  into  their  dock,  which  is  some  distance  back  from  the 
river,  and  in  the  execution  of  those  works  to  destroy  the 
existing  river  wall.  They  became  landowners  frontagers 
on  the  river,  interfering  with  the  wall  rightfully  insisted 
on  by  the  Commissioners  of  Sewers,  and  as  such  they  were 
as  much  liable  to  have  and  maintain  a  proper  river  wall  as 
any  other  of  the  landowners  frontagers  there.  If  they  had 
merely  made  the  bell- mouthed  bay,  no  one  could  have 
doubted  that  it  was  their  duty  to  have  and  maintain  a  river 
wall  around  the  curve,  just  as  if  it  was  to  have  and  maintan 
one  across  the  chord  of  that  curve.  But  they  do  not  main- 
tain such  a  wall  around  the  curve  if  there  is  any  opening  in 
it.  An  inclosure  or  defence  not  continuous  is  no  inclosure 
or  defence  at  all.     They  were  bound  to  have  a  river  wall, 
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and  that  wall  a  continuoas  one ;  and,  therefore,  the  whole 
wall  or  bank,  from  the  extreme  point  at  one  end  of  the  bay, 
along  one  side  of  the  defendants'  works  round  the  docks, 
and  back  to  the  extreme  point  at  the  other  end  of  the  bay, 
was  and  is  the  river  wall  which  it  is  their  duty  to  have  and 
maintain.  If  the  gates  which  are  across  what  is  called  the 
lock  *had  been  closed  to  the  inflowing  tide,  that  [525 
would  have  completed  the  wall  at  that  place  ;  but  they  were 
constructed  so  as  to  open  to  such  tide.  In  fact,  the  defend- 
ants' works,  being  all  open  to  the  tide,  and  the  water  in 
them  at  high  tide  oeing  part  of  the  same  sheet  or  body  of 
water  as  that  of  the  mid-channel,  the  bell-mouthed  bay,  the 
lock,  the  cut,  the  docks  constitute,  in  fact,  a  bay  and  creek 
of  the  river  as  much  as  any  natural  bay,  creek,  or  other 
widening  or  opening  to  be  found  along  the  course  of  it.  The 
whole  of  this  wall  or  bank  was,  therefore,  a  river  wall  or 
bank  subject  to  the  like  liabilities  and  jurisdiction  as  any 
other  part  of  the  river  wall.  The  defendants  themselves 
called  the  oflScer  of  the  proper  commissioners  to  prove  that 
the  standard  appointed  for  the  river  wall  had  been,  in  No- 
vember, 1875,  and  for  thirty  years  previously,  to  his  certain 
knowledge,  4  ft.  2  in.  above  Trinity  high-water  mark.  And 
it  was  the  plain  duty  of  the  defendants,  as  riverain  proprie- 
tors, to  have  and  maintain  a  wall  that  height. 

But  even  if  the  defendants  had  succeeded  in  establishing 
that  they  were  not  under  any  statutory  or  special  liability, 
but  only  under  the  common  law  liability,  to  take  proper  and 
sufficient  precautions,  it  would  not,  in  our  opinion,  make 
any  substantial  distinction  in  their  favor.  In  judging  the 
question  of  fact  whether  they  had  taken  proper  and  sufficient 
precautions,  all  the  surrounding  circumstances  must  be 
taken  into  consideration,  and,  in  our  judgment,  it  would  be 
far  from  sufficient  for  them  to  show  that  they  had  taken 
the  precautions  sufficient  according  to  a  table  of  tides  for 
forty  years.  If  there  had  been  nothing  else,  that  possibly 
might  have  excused  them ;  but  they  ought  to  have  set 
against  that  the  judgment  of  the  commissioners,  based  on 
the  experience  and  tradition  of  centuries,  which  had  fixed 
4  ft.  2  in.  as  the  height.  And  we  now  know  that,  although 
up  to  1874,  for  forty-one  years,  there  had  been  no  tide  higher 
than  3  ft.  9  in.  at  the  Shadwell  Dock  (which  is  said  to  be  3 
inches  higher  than  the  Victoria),  there  were  in  1874,  1875, 
and  1877  tides  of  4  ft.  3  in.,  4  ft.  6 J  in.  (the  one  in  question), 
and  4  fe«t.  The  great  probability  is  that  the  commissioners 
had  previously  experienced  similar  tides,  and  had  fixed 
4  ft.  2  in.  accordingly;  and  if  in  a  matter  connected  with 
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the  inundation  of  a  whole  district  a  landowner  prefers  his 
own  deduction  from  the  experience  of  a  few  years  (not  even 
526]  exhausting  living  *memory)  to  the  deliberate  judg- 
ment of  the  constituted  authorities,  whose  official  experience 
and  traditions  must,  as  I  have  said,  date  from  centuries 
back,  he  does  it  at  his  peril,  and  he  cannot,  in  my  judgment, 
be  said  to  have  taken  and  used  every  precaution  and  care 
reasonably  to  be  expected  from  him  under  the  circumstances. 
To  what  1  have  said  is  to  be  added  that  the  company's  own 
engineer,  before  they  began  their  works,  had  fixed  4  feet  as 
the  limit.  And,  if  there  had  been  any  shadow  of  excuse 
for  them  before,  it  was,  in  my  judgment,  wholly  and  most 
culpably  inexcusable  in  the  defendants  not  to  have  accepted 
the  warning  of  the  tide  of  1874,  as  to  which  it  is  not  sug- 
gested that  it  was  due  to  any  earthquake  or  other  convulsion 
of  nature,  or  to  anything  else  than  a  peculiar  combination 
of  those  causes  which  make  some  tides  higher  than  others, 
and  which  might,  therefore,  be  expected  again  to  occur.  It 
would  be  difficult,  therefore,  to  fix  even  the  common  law 
liability  at  less  than  4  feet. 

The  learned  judge  was,  therefore,  clearly  right  in  holding 
that  the  defendants  had  been  guilty  of  neglect  and  breach 
of  duty,  and  making  the  consequential  decree  against  them. 
But  there  was  one  matter  which  may  possibly,  and  very 
probably,  turn  out  to  be  a  mere  matter  of  form,  on  which 
we  intimated  that  we  did  not  agree  with  him.  He  made  a 
declaration  that  the  whole  damages  sustained  by  the  plain- 
tiflFs  was  due  to  the  defendants'  wrong.  And  that  arises  in 
this  way:  Assuming  the  liability  to  be  to  maintain  the 
wall  at  4  feet,  as  the  judge  thought,  or  at  4  ft.  2  in.,  as  we 
think,  the  tide  is  said  to  have  been  4  ft.  6  in.,  although  it  is 
not  very  easy  to  reconcile  that  with  the  height  of  4  ft.  6J  in. 
at  the  Shad  well  Dock.  But  it  must,  for  the  present  purpose 
and  on  the  present  occasion,  be  assumed  to  have  been  4  ft. 
5  in.,  and,  therefore,  there  was  a  tide  considerably  higher 
than  that  which  would  have  been  kept  out  by  the  walls  of 
the  defendants  if  they  had  strictly  and  fully  done  all  that 
was  incumbent  on  them  to  do.  Upon  this,  it  was  contended 
by  the  defendants  that,  as  they  were  not  bound  to  keep  out 
a  4  ft.  6  in.  tide,  the  plaintiflfs  would  have  been  equally 
flooded  by  that  abnormal  tide;  and  therefore  no  damage 
really  arose  from  the  defendants'  neglect.  But  this  argu- 
ment does  not  seem  to  us  to  be  correct.  Suppose  that  the 
same  damage  would  have  been  done  by  the  excess  of  height 
527]  of  *tide  if  the  wall  had  been  of  due  height,  as  has 
been  done ;  yet,  if  the  damage  has  been  done  by  reason  of 
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the  wall  not  being  of  due  height,  the  defendants  are  liable  I 

for  that  damage  arising  from  that  cause,  and  are  not  ex-  I 

cased  because  they  would  not  have  been  liable  for  similar 
damage  if  it  had  been  the  result  solely  of  some  other  cause. 
And,  moreover,  long  before  the  tide  rose  even  to  4  feet,  it 
began  to  flow  over  towards  and  into  the  plaintiffs'  works ; 
and,  of  course,  the  defendants  cannot  escape  their  liability 
for  the  damage  so  occasioned  because  the  tide  afterwards 
went  on  swelling  and  swelling,  even  if  it  could  be  shown 
that  the  same  damage  would  have  been  occasioned  by  that 
additional  height  of  water  if  the  banks  of  the  defendants 
had  been  in  proper  condition.  They  had  been  guilty  of 
neglect,  and  had  done  damage  before  that  extra  height  had 
been  reached,  and  their  liability  to  the  plaintiffs  was  com- 
plete when  the  damage  was  done. 

But,  however,  it  was  further  suggested  that  the  whole 
damage  was  not  due  to  the  defendants'  neglect,  and  that,  as 
there  was  a  tide  supposed  to  be  4  ft.  6  in.,  that  tide  might 
have  occasioned,  and  it  is  contended  by  the  defendants  that 
it  did  occasion,  a  substantial  and  ascertainable  portion  of  the 
plaintiffs'  damage.  No  doubt,  if  the  court  can  see  on  the 
whole  evidence  that  there  was  a  substantial  and  ascertaina- 
ble portion  of  the  damage  fairly  to  be  attributed*  solely  to 
the  excess  of  the  tide  above  the  proper  height  which  it  was 
the  duty  of  the  defendants  to  maintain,  occurring  after  the 
excess  had  occurred,  and  which  would  have  happened  if  the 
defendants  had  done  their  duty,  then  there  ought  to  be  a 
proper  deduction  in  that  respect.  If  I  were  to  judge  upon 
the  evidence  as  it  stands,  supposing  nothing  to  be  shaken 
and  nothing  to  be  altered  or  controverted  by  new  evidence, 
I  should  have  no  hesitation  in  agreeing  with  Mr.  Justice 
Fry  as  to  this.  Having  regard  to  the  time  at  which  it  is 
alleged  that  the  water  burst  over  in  a  cataract  and  overcame 
the  efforts  of  the  plaintiffs  to  barricade  the  openings  into 
their  works,  and  to  what  they  did  in  1874,  and  what  they 
might  have  done  in  1875  if  they  had  had  more  time  to  pre- 
pare only  and  a  few  inches'  height  of  water  to  deal  with,  and 
the  immense  difference  there  is  between  the  tide  rising  equally 
over  the  whole  length  of  the  river  wall  and  distributing 
itself  impartially  over  the  whole  district,  and  the  tide  finding 
a  *very  weak  part,  a  great  depression  and  opening,  [528 
immediately  over  the  plaintiffs'  property, — I  say,  having 
regard  to  all  those  things,  the  defendants  have  a  very  diffi- 
cult task  to  show  that  any  portion  of  the  damage  was  not 
due  to  their  neglect.  But  the  difficulty  in  the  way  of  sus- 
taining the  declaration  on  that  subject  is  this — that  that 
26  Eng.  Rep.  39 
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question  does  not  appear  to  have  been  sufficiently  in  issue 
or  tried  at  the  heanng  of  the  cause.  It  was  very  early 
assumed  that  the  amount  of  damage  would  be  a  matter  of 
xeference,  and  it  does  not  appear  that  the  question  whether, 
on  any  ground  or  any  principle,  some  deduction  ought  or 
ought  not  to  be  made  from  the  damage,  was  really  gone 
into.  Indeed,  until  the  question  of  liability  was  ascertained, 
and  the  extent  of  that  liability — whether  the  limit  was  8  ft. 
8  in.,  as  the  defendants  have  contended,  and  whether  they 
had  failed  even  to  satisfy  that  limit,  as  the  plaintiffs  con- 
tended, or  4  feet  or  more  than  4  feet — it  was  practically  im- 
possible for  the  defendants  to  direct  their  cross-examination 
or  examination  in  chief  to  the  question  whether  any,  and, 
if  any,  what  damage  was  due  to  the  excess  of  the  tide  above 
that  limit.  The  judgment  and  decree  of  the  judge  will, 
therefore,  be  affirmed,  with  a  variations-omitting  the  decla- 
ration to  which  I  have  referred.  The  appellants  must  pay  the 
costs  of  the  appeal. 

Solicitors  for  plaintiffs:   Kingsford^  Dorman  &  Kings- 
ford. 

Solicitor  for  defendants :    W.  M.  Hacon. 

See  10  Eng.  Rep.,  118  note  ;  17  Eng.  and  facts  admitted  should  point  oat 

Rep.,  200  note  ;  21  Eng.  Rep.,  35  note,  the  particular  matters  complained  of. 

As  to  liability  for  injury  resulting  contract  provided  for  the  running  of 

from  an  accident,  see  26  Am.  Rep.,  83  certain  logs  at  a  certain  sum  per  tnon- 

note.  sand,  and  also  for  furnishing  water  for 

As  to  when  the  act  of  God  excuses,  certain  other  purposes  ;  held,  that  the 

see  18  Am.  Dec,  452  note;   19  Am.  contract  was  indivisible,   and  an  in- 

Law  Reg.  (N.S.),  550  note.  struction  based  upon  a  contrary  theory 

In  a  civil  action  for  assault  and  bat-  was  erroneous, 
tery  alleged  to  have  been  made  by  de-  Accident  will  not  relieve  a.  party 
fendant  by  the  discharge  of  a  loaded  from  an  obligation  to  perform  the  oon- 
pistol  at  plaintiff,  the  court  charged  tract,  though  it  is  caused  by  no  want 
that  if  defendant  did  not  assault  the  of  care  on  his  part :  Keystone  L.  and 
plaintiff,  but  the  pistol,  being  in  his  S.  Manuf'g  Co.  a.  Dole,  5  N.  W.  Ete- 
hand  for  a  lawful  purpose,  was  dis-  porter,  bottom  p.,  316. 
charged  by  careless  handling  or  by  Where  the  condition  either  of  a  bond 
accident,  there  should  be  no  recovery  or  recognizance  becomes  impossible  of 
in  the  action  ;  and  again,  that  if  plain-  performance  by  the  act  of  God,  or  of 
tiff  assaulted  defendant,  the  latter  hav-  the  law,  or  the  obligee  or  conusee,  per- 
ing  the  pistol  in  his  hand,  and  its  dis-  formance  is  excus<^.  £.g..  a  sheriff's 
charge  was  caused  by  plaintiff's  act,  recognizance  to  appear  on  an  attach- 
without  deHgn  on  defendant's  part,  ment,  where  he  is  sick  at  the  day,  and 
defendant  was  not  liable ;  held,  that  afterwards  dies :  People  v.  Manning, 
there  was  then  no  error  in  refusing  a  8  Cow. ,  297. 

further  instruction,  asked  by  defend-        Sickness  excuses  delay,  or  even  non- 

ant,  that  there  could  be  no  recovery  performance,  of  contracts  for  personal 

"  unless  the  shooting  was  wilful  and  services.     In  case  of  a  partial  non-per- 

intentional :"    Krall  v.  Lull,  5  N.  W.  formance  of  such  contract,  by  reasoa 

Reporter,  592,  bottom  p.,  Wisconsin.  of  sickness,  where  payment  was  to  be 

An  exception  to  a  charge  as  being  made,  on  its  completion  at  a  certain 

incorrect  as  to  stfitement  of  testimony,  rate  per  day,  a  recovery  for  the  work 
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done  can  be  had  only  on  a  quantum  tention  ia  the  same  as  if  the  property 

tneruUy  and  not  on  the  contract :  Green  had  been  preserved  to  abide  the  result 

V.  Gilbert,  21  Wise.,  401.  of   the  action:    Uinkson  v.   Morrison, 

The  act  of  God  that  will  excuse  the  47  Iowa,  167. 
performance  of  a  contract  must  be  one  Where  a  person  absolutely  under- 
rendering  performance  impossible.  If  takes  to  do  something  which  turns  out 
it  merely  makes  it  difficult  or  undesir-  to  be  impossible,  he  is  guilty  of  a 
able,  it  is  not  sufficient.  Thus,  where  breach,  and  liable  in  damages  if  he  do 
schools  were  suspended  on  account  of  not  perform  it,  and  the  other  party 
the  prevalence  of  small-pox,  the  teacher  may  sue,  though  he  have'  not  performed 
remaining  ready  to  perform  his  con-  all  his  portion  of  the  contract :  Kosel 
tract,  he  was  not,  by  reason  of  such  «.  Adam,  2  Victorian  Law  Rep.  (Law), 
suspension,  precluded  from  his  right  170. 

to  compensation  during  such  period :  Where  a  sub-oontractor  has  per- 
Dewey  v.  School  District,  19  Am.  Law  formed  substantially  all  the  work  his 
Keg.  (N.S.),  648,  550  note;  5  N.*  W.  contract  calls  for,  and,  before  the  en- 
Reporter,  646,  bottom  pp..  Supreme  tire  work  to  be  performed  by  the  origi- 
Court,  Mich.  nal  contractor  is  done,  the  building  is 

K.  &  N.  made  a  contract  in  writing,  destroyed  by  fire,  and  the  owner  of  the 
with  a  clause  of  forfeiture  of  $100  for  building  and  the  original  contractor 
non-performance ;  N.  agreeing  to  erect  make  a  settlement,  in  which  deduc- 
and  finish  a  house  for  fT.  before  tions  are  made  of  the  value  of  whatever 
April  1st,  1867,  and  K.  to  make  certain  remained  unperformed  under  the  sub- 
payments  to  N.  at  various  stages  of  the  contract,  the  sub-contractor  will  Ji>e  en- 
work.  On  March  29th,  1867,  when  the  titled  to  recover  from  the  original  <Son- 
work  was  completed,  "with  the  excep-  tractor  for  the  work  actually  done  by 
tion  of  plastering,  painting,  and  one-  him,  notwithstanding  some  things  of 
thirdof  the  foundation  wall,  "the  house  minor  importance  may  not  have  been 
was  blown  down.  K.  promised  to  pay  performed  in  accordance  with  the  sub- 
N.   a  certain  additional  sum  for  re-  contract. 

building,  and  after  the  completion  of  *The  rule,  that  unless  a  contract  for 

the  house,  in  June,  1867,  a  lien  was  the   erection   of  a   building   provides 

filed  for  that  amount.  against  contingencies  that  may  happen 

Held,  K'.s  promise  of  an  additional  during  the  progress  of  the  work,  the 

sum   was  without .  consideration.     N.  loss,  if  any  occurs,  will  fall  upon  him 

must  bear  the  loss,  whether  occasioned  who  has  agreed  to  do  any  ffiven  work 

by  the  act  of  God  or  his  own  careless-  that  is  possible  to  be  done,  because  his 

ness.     To  make  the  act  of  God  a  de-  agreement  is  to  that  effect,  and  he  is  not 

fence  to  performance,  it  must  amount  excused  from  performance  by  reason 

to  an  impossibility.  of  its  sudden -destruction,' can  have  no 

The  act  of  God  mi^ht  excuse  per-  lust  application  to  a  sub-contractor  who 

formance  within  the  ttme  specified,  as  has  simply  undertaken  to  do.  a  distinct 

this  is  not  of  the  essence  of  the  con-  portion  of  the  work:   Clark  v,  Pusse, 

tract,  yet  it  should  be  performed  ey  82  Ills.,  515. 

pre9 — as  soon  after  the  time  as  prac-  Plaintiffs  contracted  to  build  certain 

ticable :   Moyer  «.   Kirby,  2  Pearson  buildings  for  defendant.     The  contract 

(Pa.),  64.  price  was,  by  the  terms  of  the  contract. 

Inability  to  perform  a  contract  does  to  be  paid  in  instalments  as  the  work  pro- 

not  release  a  party  to  it  from  his  obli-  gressed,  "  provided  that,  in  each  of  said 

gation,  if  he  was  disabled  by  his  own  cases,  a  certificate  shall  be  obtained  a^d 

defaalt.  signed  by  an  architect  named."    In  an 

Where  one  contracts  to  advance  cap-  action  to  recover  a  balance  of  the  last 

ital,  his  default  in  doing  so  is  not  ex-  instalment,  plaintiffs'  evidence  showed 

cused  by  the  occurrence  of  a  financial  that  all  the  instalments,  except  the  last, 

panic:  McCreery  «.  Green,  88  Mich.,  and  the  greater  portion  of  that,  was  paid 

172.  without  requiring  the  certificate,  and 

In  replevin,  when  the  defendant  has  without  objection  or  reservation  ;  that 

given    a    delivery    bond  for  property  the  architect  had  not  in  fact  superintend- 

which  perishes  in  his  hands,  plaintiff's  ed  the  work,  and  that  severid  changes 

measure  of  damages  for  unlawful  de-  had  been  made  in  the  specifications. 
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Defendant,  after  the  work  was  finished,  VHiere  separate  and  independent  acts 

expressed  himself  satisfied  and  pleased,  of  negligence— i.e.,  two  parties  negli- 

When  the  claim  for  the  balance  was  gently    allowing    water   gathered    bjr 

presented,  defendant  made  no  objec-  them  in  pipes  to  flow  into  a  cellar — are 

tion  that  the  contract  was  not    per*  the  direct  causes  of  a  single  injury  to 

formed,   bat  threatened    that,    nnless  a  third  person,  and  it  is  impossible  to 

Elainti&  would  give  ap  a  claim  they  determine  in  what  proportion  each  Gon- 
ad against  him,  independent  of  the  tribated  to  the  injury,  either  is  respon- 
contract,  he  would  throw  the  whole  sible  for  the  whole  injury ;  and  this 
matter  into  the  architect's  hands.  The  although  his  act  alone  might  not  have 
court  dismissed  the  complaint.  Held,  caused  the  entire  injury,  and  although, 
error ;  that  the  evidence  was  sufficient  without  fault  on  his  part,  the  same 
to  justify  a  finding  of  a  waiver  of  the  damage  would  have  resulted  from  the 
condition  as  to  a  certificate,  and  re-  act  of  the  other :  Slater  «.  Mersereau, 
quired  a  submission  of  that  question  to  64  N.  Y.,  138. 

the  jury  :  that  if  the  certificate  had  been  Tb  constitute  a  liability  under  the 
previously  waived,  it  was  too  late  to  provisions  of  the  seventh  section  of  the 
insist  upon  it  when  the  balance  was  Isw  "To  provide  against  the  evils  re- 
demanded,  especially  for  a  purpose  en-  suiting  from  the  sale  of  intoxicating 
tirely  disconnected  with  the  contract:  liquors  "(2  S.  &C.,  1432),  before  the 
Haden  v,  Coleman,  73  N.  Y.,  567,  same  was  amended ;  where  the  action 
reversing  same  case,  42  N.  Y.  Superior  is  to  recover  for  injuries  resulting  from 
Ct.,  256.  habitual  intoxication  during  a  period 

In  an  action  for  flowage  of  land  by  of  years,  it  is  not  essential  to  a  reoov- 

a  dam,  the  fact  that  another  dam  con-  ery  that  the  defendant  shall  have  been 

tributes  to  some  extent  to  produce  the  the  sole  cause  of  such  habitual  intoxi- 

flowage  complained  of  is  no  defence :  cation. 

Jones  «.  U.  S.,  48  Wiac.,  886,  citing  In  such  case,  where  the  right  of  ac- 

Arimond  o.  The  G.  B.  &  M.  Canal  Co.,  tion  is  for  the  damages  to  person,  piop- 

35  Wise.,  41,  and  Pumpelly  9.  The  G.  erty,  or  means  of  support,  resulting 

B.  (3o.,  13  Wallace,  166.  from  such  habitual  intoxication,  one 

One  wrongdoer,  by  whose  fault  dam-  who  contributes  to  cause  that  condition 

age  is  caused  to  a  party  free  from  fault,  by  his  illegal  sales,  which  of  them- 

cannot  relieve  himself  from  liability  selves  tend  to,  and  are  calculated  to 

therefor  by  showing  that  some  other  produce  that  result,   is  presumed  to 

wrongdoer  contributed  to  produce  the  have  intended  it,  and  is  liable  for  the 

injury  :  Folsom  v,  Apple,  etc.,  41  Wise.,  damages  resulting,  though  others  may, 

602.  by  their  illegal  s^es,  have  contributed 

There  being  a  bridge  below  plain-  thereto,   without    his   knowledge,    or 

tiff's  land  over  the  stream  in  which  de-  without  preconcert  with  him  :  Boyd  «. 

fendant's  dam  is  maintained,   which  Watt,  27  Ohio  St.  R.,259. 

bridge  did  not  obstruct  the  water  at  iU  W^here  different    parties    pollute  a 

natural  fiaw,  there  was  no  error,  as  stream    by   the   discharge,  separately 

against  defendant,  in  charging  the  jury  and  independently  of  the  others,  one 

that,  "  if  the  defendant,  in  using  the  of  the  number  is  not  liable  for  aU  the 

water  beyond  its  natural  flate,  would  not  injury  suffered  by  another,  because  of 

have  overflowed  plaintiff's  land,  luui  the  nuisance  thus  created  ;  each  is  lia- 

there  been  no  cbstructi&n  at  the  bridge,  ble  only  to  the  extent  of  the  wrong 

that  would  not  excuse  defendant  from  committed  by  him. 

liability  to  the  plaintiff,  provided  de-  The  authorities  holding  that  where 

feodant  had  notice  of  such  obstruction  a  direct  personal  injury  is  occasioned 

and  of  the  fact  that  its  effect,  together  by  the  separate  and  concurring  negli- 

with  defendant's  use  of  the  water  be-  gence  of  two  or  more  parties,  an  action 

yond  the  natural  flow,  would  be  to  flow  against  one  or  all  will  lie,  and  those 

plaintiff's  land  ; "  and  that  if  such  ob-  holding  that  an  equitable  action  will 

struction  and  such  effect  thereof  were  lie  to  restrain  parties  who  are  sever- 

known  to  defendant's  agent  employed  ally  contributing  to  a  nuisance,  distin- 

to  manage  its  dams,  it  must  be  regaided  guished  :  Chipman  «.  Palmer,  77  N.  Y., 

as  known    to   defendant :    Folsom  i>,  51.  affirming  9  Hun,  517. 

Apple,  etc.,  41  Wise.,  602,  W^here  a  city  is  sued  for  negligence 
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in  eonstracting  a  sewer  of  insafflcient  killing  sheep,  each  owner  is  responsi- 

capacity  to  carry  off  all  the  water  dur-  ble  for  the  injury  done  by  his  own  dog, 

ing  heavy  rains,  whereby  the  plaintiff's  and  for  no  more :  Auchmuty  9.  Ham, 

lot  is  flooded,  if  it  appears  that  the  in-  1  Den.,  4d5. 

jury  was  caoised  in  part  by  the  owner  Where  cows,  belonging  to   several 

of  an  adjacent  lot  filling  up  the  same,  owners,  are  found  in  the  garden  of  an 

and  stopping  a  natural  drain,  the  city  individual,  committing  a  trespass,  each 

will  not  be  liable  for  the  entire  dam-  owner  is  liable  for  the  damage  done  by 

ages  sustained  :  Paris  «.  Crackraft,  85  his  own  cow,  and  for  no  more. 

Ills. ,  294.  And  in  the  absence  of  all  proof  as 

Where  a  party's  sewer  and  catch-  to  the  amount  of  damage  done  by  each 

basin  have  been  properly  constructed,  cow,  the  law  will  infer  that  tbe  cattle 

so  as  to  carry  off  the  water,  and  have  did  equal  damage  :    Partenhelmer  v. 

been  kept  in  repair,  he  cannot  be  held  Van  Order,  20  Barb.,  479. 

liable  for    the  damages    an  adjacent  Two  dogs,  of  unequal  size,  owned  by 

owner   of   premises   may   sustain  by  different  persons,  in  company,  killed 

water  overflowing  the  basement  of  his  sheep  of  the  value  of  (19,  and  the 

building,  and  a  judgment  holding  such  jury,  in  an  action  against  the  owner  of 

garty  liable  will  be  reversed  :   Eohl-  the  larger  dog,  found  a  verdict  against 

ammer  v.  Weisbach,  90  Ills.,  311.  him  for  $12  damages.     Held,  that  the 

Where  two  or  more  parties  act,  each  jury  had  the  right  to  say  the  larger  dog 

for  himself,  in  producing  a  result  inju-  did  more  damage  than  the  smaller  one, 

rious  to  plaintiff,  they  cannot  be  held  and  that  their  apportionment  of  the 

jointly  liable  for  the  acts  of  each  other :  damages  could  not  be  shown  to  be  in- 

Blaisdell  v.  Stephens,  14  Nevada,  17.  correct,  and  was  therefore  conclusive : 

A  joint  action  does  not  lie  against  Wilburs.  Hubbard,  85  Barb.,  803. 
separate  owners  of  dogs  by  whom  the  In  Ohio,  by  statute,  if  anv  dog  or 
sheep  of  a  third  person  have  been  wor-  dogs  shall  kill  or  injure  any  sheep,  the 
ried  and  killed  :  Van  Steenburgh  «.  owner  or  harborer  of  such  dog  or  dogs, 
Tobias,  17  Wend.,  562  ;  Russell «.  Haw-  or  any  of  them,  shall  be  liable  for  all 
kins,  2  Conn.,  206;  Adams  v.  Hall,  2  damages  that  may  be  sustained  thereby. 
Verm.,  9.  In  that  state  it  was  held,  under  this 
If  dogs,  owned  by  different  persons,  statute,  by  the  Washington  county 
jointly  injure  sheep,  trespass  on  g  9,  common  pleas,  that  where  the  dogs  of 
G.  104,  of  the  Qen.  Sts.  may  be  main-  two  or  more  persons,  together,  kill  or 
taioed  against  one  only  of  such  owners,  injure  the  sheep  of  another,  the  owners 
although  the  ether  be  known  to  the  of  the  dogs,  jointly,  or  each  owner, 
plaintiff  :  Howe  v.  Bird,  48  Verm.,  578.  severally,  is  liable  for  the  entire  dam- 
Where  dogs  belonging  to  several  own-  age:  Baldwins.  Skillington,  1  West- 
ers are  found  in  company,  engaged  in  em  Law  Monthly,  889. 
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♦Williamson  v.  Barbour.  [529 

[1872     W.     185.] 


Agenof — Commistum — Overeharffm — Knowledge  of  Principal — Opening  settled 

AocounU. 

Where  accounts  are  impeached  and  it  is  shown  that  they  contain  errors  of  con- 
siderable extent  both  in  number  and  amount,  whether  caused  by  mistake  or  fraud, 
the  court  will  order  such  accounts,  though  extending  over  a  lons^  period  of  years,  to 
be  opened,  and  will  not  merely  give  liberty  to  surcharge  and  falsify ;  and  supposing 
a  fiduciary  relation  to  exist  between  the  parties,  the  court  will  make  a  similiu'  order 
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if  such  socounU  are  shoim  to  oooUin  a  less  noiDber  of  errors^  or  if  they  oontun  sny 
frftodulent  entriesi 

8embUy  in  an  action  between  piindpals  and  agents  impeaching  the  agents'  ac- 
counts, actoal  knowledge  of  antecedent  fraud  in  the  agents  by  one  who  subsequently 
became  a  member  of  the  finn  of  the  principals  woola  not,  if  proved,  be  any  bar  to 
their  claim. 

The  plaintiffs  in  this  soit  had  for  many  years  carried  on 
business  as  merchants  and  agents  at  Calcatta,  under  the 
firm  of  "Williamson  Brothers  &  Co." 

The  defendants  had  for  many  years  carried  on  business  at 
Manchester  as  merchants  and  commission  agents. 

In  1860  an  arrangement  was  entered  into  between  Wil- 
liamson, HerriOt  &  Co.,  of  Calcutta,  in  whose  names  the 
business  of  the  Calcutta  house  was  at  that  time  carried  on, 
that  the  defendants'  firm  at  Manchester  should  act  as  agents 
for  them  for  the  purchase  and  shipment  of  Manchester  goods 
upon  the  terms  then  agreed  upon.  These  terms,  as  subse- 
quently modified,  were  agreea  upon  between  the  firms  of 
Williamson  Brothers  &  Co.  and  the  defendants,  and  were 
embodied  in  letters  between  the  parties,  and  were  the  terms 
on  which  the  agency  was  continued  for  many  years ;  and 
the  commission  allowed  by  the  terms  so  agreed  upon  was, 
as  the  plaintiffs  alleged,  to  have  covered  all  the  defendants* 
profit  in  respect  of  tne  agency. 

The  object  of  the  present  suit  was  to  open,  as  against  the 
defendants,  the  accounts  in  respect  of  their  said  agency 
from  the  year  1853  until  shortly  before  the  commencement 
530]  of  the  suit  in  1872,  *but  as  the  defendants'  books 
could  not  be  produced  previous  to  the  year  I860,  the  evi- 
dence in  the  case  was  limited  to  the  period  from  1860  to  1872. 

The  grounds  on  which  the  plaintiffs  impeached  the  de- 
fendants' account  were,  in  substance,  as  follows:  The 
plaintiffs  alleged  that  the  defendants  had,  during  the  whole 

Seriod  of  their  agency,  made  false  charges  in  their  invoices, 
ebiting  the  plaintiffs  with  large  sums  which  the  defendants 
had  never  paid,  or  which  they  nad  received  back  from  other 
persons  to  whom  they  purported  to  have  paid  them  under 
the  name  of  discounts,  and  that  they  had  also  made  other 
charges  which  in  their  position  as  agents  for  the  plaintiffs 
upon  the  terms  agreed  upon  they  were  not  entitled  to  make, 
particularly  for  profits  which  they  were  alleged  to  have 
made  in  the  purchase  on  behalf  of  the  plaintiffs  of  gray  and 
white  shirtings,  on  bleaching  the  white  goods  and  in  pack- 
ing the  goods  which  they  shipped  for  tlie  plaintiffs ;  that, 
although  the  plaintiffs  generally  sent  their  bills  to  the  de- 
fendants to  be  discounted,  the  defendants  often  discounted 
such  bills  for  themselves  and  used  the  money;  and  that. 
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when  bills  were  entered  by  the  defendants  in  the  accounts 
as  having  been  discounted  on  a  certain  day,  they  were  often 
discounted  on  a  later  day  and  at  a  lower  rate. 

The  plaintiffs  further  alleged  that,  whereas  they  had  in- 
structed the  defendants  to  insure  the  goods  in  the  best 
offices,  they  had  often  not  done  so,  but  had  sent  the  goods 
at  their  own  risk,  at  the  same  time  charging  the  plaintiffs 
with  insurance  premiums  higher  than  would  have  been 
charged  in  the  best  offices. 

The  plaintiffs  prayed  that  the  defendants  might  be  de- 
clared liable  to  pay  the  amount  of  the  alleged  overcharges 
and  the  profits  alleged  to  have  been  improperly  made  in 
connection  with  their  agency^  and  that  for  this  purpose 
proper  accounts  might  be  taken,  and  inauiries  made,  and 
directions  given.  The  defendants  denied  that  they  were 
agents  except  for  the  purpose  of  purchasing  goods  for  the 
plaintiffs:  they  allegea  that  they  acted  in  part  as  principals 
and  in  part  as  agents ;  that,  as  regards  many  of  the  charges 
complained  of,  they  were  entitled  to  a  fair  profit  on  the 
goods,  and  were  justified  by  the  course  of  dealing  between 
the  parties,  by  the  custom  of  the  trade  in  Manchester,  and 
by  tne  knowledge  of  the  *plaintiffs  in  respect  of  the  [531 
charges  complained  of.  The  defendants  also  alleged  that 
they  were  themselves  the  insurers  of  the  goods,  and  justified 
the  charges  made  in  respect  of  such  insurance. 

The  evidence  was  very  voluminous,  and  it  is  unnecessary 
to  refer  to  it  for  the  purpose  of  the  present  report. 

When  the  suit  came  on  for  hearing  the  counsel  for  the 
plaintiffs  were  requested  to  select  two  cases  of  overcharge 
under  each  head  of  complaint. 

Witnesses  were  examined  especially  with  the  view  of  es- 
tablishing on  behalf  of  the  defendants  that  the  plaintiffs  had 
actual  or  constructive  knowledge  of  the  course  of  business 
pursued  in  the  defendants'  house,  and  of  the  mode  in  which 
their  charges  were  made,  and  also  of  the  custom  of  the  trade 
in  Manchester.  The  defendants  endeavored  to  establish  that 
the  plaintiff,  W.  C.  Williamson,  had  had  conversations  many 
years  ago  with  gentlemen  connected  with  the  defendants' 
business,  especially  with  Mr.  Herriot,  who  was  for  many 
years  one  of  the  defendants'  clerks,  and  had  thus  become 
acquainted  with  the  course  of  business  pursued  by  the  de- 
fendants and  the  nature  of  their  charges.  They  also  adduced 
evidence  to  show  that  one  of  the  plaintiffs,  William  Craik, 
had  been  in  the  house  of  Mr.  William  Graham,  a  Manches- 
ter and  Indian  merchant,  and  had  the  chief  management  of 
the  department  for  buying,  preparing,  and  packing  goods 


312  CHANCERY  DIVISION.  [Vol.  IX. 

1877  Williamson  v.  Barbour.  M.R. 

in  Manchester  for  exi)ort  to  India,  and  was  therefore  convers- 
ant with  the  manner  in  which  the  charges  in  respect  of  snch 
goods  were  made  out,  and  with  the  castom  of  the  Manches- 
ter trade. 

Sir  Henry  James ^  Q.C.,  Chittpy  Q.C.,  Rcbinson^  Q.C.,  and 
Brycty  for  the  plaintiffs. 

Sir  John  Holker^  A.G.,  Benjamin^  Q.C.,  Marten^  QC, 
and  Romer^  for  the  surviving  partner  of  the  defendants' 
firm,  and  for  the  representative  of  a  deceased  partner. 

Southgate^  Q.C.,  Edwards^  Q.C.,  and  K,  M.  MacJcenziej 
for  one  of  the  defendants  who  had  retired  from  the  firm. 

Davey^  Q-C,  and  Levett^  for  one  of  the  defendants  who 
was  dismissed  from  the  suit. 

532J  * Jessel,  M.  R.  :  I  do  not  desire  to  hfear  a  reply  in 
this  case,  upon  which  I  have  for  some  considerable  time 
made  up  my  mind.  A  very  large  portion  of  the  evidence 
has  been  given  in  writing ;  I  have  therefore  had  full  oppor- 
tunity of  considering  it  during  the  long  period  which  the 
case  has  taken  in  discussion,  and  during  the  interval  which 
elapsed  between  the  opening  of  the  case  and  its  further  pros- 
ecution. I  have  also  received,  as  I  generally  receive,  a  great 
deal  of  assistance  from  counsel. 

This  is  a  bill  by  principals  against  their  agents  to  take  ac- 
counts or  rectify  accounts  which  have  been  settled.  The 
period  over  which  they  extend  is  nearly  twenty  years,  and 
the  substance  of  the  allegations  is  that  the  accounts  contain 
numerous  and  serious  errors.  The  form  of  pleading,  no 
doubt,  is  not  quite  in  accordance  with  what  the  judgment 
will  be,  because  by  the  form  of  pleading  the  court  is  asked 
to  do  that  which  no  court  can  do,  namely,  to  go  through  the 
accounts  and  to  disallow  a  large  number  of  items  in  taking 
those  accounts,  and  make  declarations  accordingly.  That 
is  a  thing  which  the  court,  so  far  as  I  know,  never  did.  The 
practice  of  the  Court  *of  Chancery,  which  of  course  is  the 
practice  of  the  High  Court  of  Justice,  is  to  consider  whether 
the  accounts  shall  be  opened,  or  whether  there  shall  be  lib- 
erty to  surcharge  and  falsify;  that  is,  if  the  court  is  of  opin- 
ion that  errors  of  sufficient  number  and  sufficient  magnitude 
are  shown,  it  is  not,  as  I  understand  it,  necessary  that  the 
errors  shown  should  amount  to  fraud.  If  they  are  sufficient 
in  number  and  importance,  whether  they  are  errors  caused 
by  mistake  or  errors  caused  by  fraud,  the  court  has  a  right 
to  open  the  accounts.  I  have  known  cases — for  instance, 
Clarke  v.  Tipping  (^)^  which  we  are  familiar  with — in  which 
the  court  abstained  purposely  from  using  the  term  ''fraud," 

(')  9  Beav.,  284. 
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althoagh  I  am  afraid  no  other  term  coald  be  properly  ap- 
plied. That  is  not  necessary.  But  there  is  this  to  be  con- 
sidered, that  when  the  account  is  between  persons  in  a 
fiduciary  relation  and  the  person  who  occupies  the  position 
of  accounting  party — that  is,  the  trustee  or  agent — ^is  the 
defendant,  it  is  easier  to  open  the  account  than  it  is  in  cases 
where  persons  do  not  occupy  that  position — that  is  to  say, 
that  a  less  amount  of  error  will  justify  the  court  in  opening 
the  account. 

*Then  I  have  one  other  observation  to  make,  which  [533 
is  that,  where  you  show  a  single  fraudulent  entry  in  the  case 
of  persons  occupying  the  position  of  principal  and  agent,  or 
trustee  and  cestui  que  trusty  the  court  has  actually  opened 
an  account  extending  over  a  greater  number  of  years  and 
closed  for  a  much  longer  period  than  the  account  I  have 
before  me ;  I  mean  in  the  case  of  Allfrey  v.  AUfrey^  before 
Lord  Cottenham(*).  We  therefore  have  this  as  a  sort  of 
guide  without  laying  down  any  general  rule,  because  every 
case  must  depend  on  its  own  circumstances,  that  where  the 
accounts  have  been  shown  to  be  erroneous  to  a  considerable 
extent  both  in  amount  and  in  the  number  of  items,  or  where 
fiduciary  relations  exist  and  a  less  considerable  number  of 
errors  are  shown,  or  where  the  fiduciary  relation  exists  and 
one  or  more  fi-audulent  omissions  or  insertions  in  the  account 
are  shown,  there  the  court  opens  the  account  and  does  not 
merely  surcharge  and  falsify. 

The  effect  of  course  is  very  different.  Where  you  open 
the  account,  the  account  is  taken  from  the  beginning,  and 
in  those  cases  where,  as  in  this  case,  the  books  are  lost  for  a 
certain  period,  the  court  does  not  now  do  what  it  formerly 
did,  namely,  insert  special  directions  in  the  judgment  which 
were  necessary  to  protect  the  person  accounting  who,  in  the 
ordinary  course  oi  business,  as  has  happened  in  this  case, 
destroved  his  books.  Up  to  1860  some  of  the  books  seem  to 
have  been  destroyed — not  improperly,  because  of  course 
merchants  do  not  keep  their  books  forever,  and  the  loss  of 
those  books  might  put  the  defendants  into  a  difiSculty. 
Formerly,  when  the  accounts  were  sent  to  the  master,  it  was 
the  custom  of  the  court  to  insert  special  directions  in  the 
decree  in  order  to  avoid  the  hardsnip  which  the  innocent 
loss  of  the  books  or  the  innocent  destruction  of  the  books 
might  subject  defendants  to.  That  is  not  necessary  now, 
because  the  same  jud^e  who  orders  the  accounts  to  be  opened 
presides  over  the  taking  of  the  accounts  in  chambers. 

The  substance  of  the  case  is  really  very  simple  indeed, 

(>)  1  Mac  <fc  6.,  87. 

26  Eng.  Rep.  40 
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although  the  details  are  enormous.  The  plaintiffs  sav  that 
they  employed  the  defendants  as  agents  to  buy  and  ship 
goods  for  them.  When  I  speak  of  the  plaintiffs  I  mean  the 
firm  for  the  time  being,  and  in  the  same  way  when  I  speak 
534]  of  the  defendants  I  mean  the  *defendants'  firm  for 
the  time  being.  They  were  not  the  same  people  throughout, 
but  for  all  substantial  purposes  I  treat  them  as  one,  though 
in  drawing  up  the  judgment  care  will  be  taken  only  to  make 
the  separate  defendants  responsible  for  what  occurred  in 
their  own  time. 

The  plaintiffs  say  that  from  the  very  beginning  of  their 
connection  they  had  two  sorts  of  engagements  or  arrange- 
ments with  the  defendants'  firm.  As  to  one  class  of  busi- 
ness they  make  no  complaint,  and  therefore  the  judgment 
will  not  relate  to  that  in  any  way.  But,  as  to  what  I  may 
call  the  commission  business,  they  say  that  thev  employed 
the  defendants  as  their  commission  agents  in  Mancnester, 
they  being  a  firm  in  Calcutta.  The  plaintiffs  employed  the 
defendants  as  agents  to  buy  and  forward  goods  to  them  at 
Calcutta,  and  the^  allege  that,  being  such  agents  and  being 
paid  on  commission,  the  defendants  throughout  the  period 
of  the  connection  made  gross  and  fraudulent  overcharges  in 
their  accounts.  That  is  the  charge.  It  is  necessary  of  course 
to  prove  the  whole  of  that  charge,  as  I  have  already  ex- 
plained. 

Some  of  the  charges  may  not  be  fraudulent ;  some  of  them 
may  not  be  such  as  would  justify  me  in  opening  the  ac- 
counts. But  if  I  once  come  to  the  conclusion  that  there 
are  a  sufficient  numt)er  of  errors  proved,  and  of  sufficient 
amount  to  entitle  me  to  open  the  accounts,  it  will  then  be  of 
course  necessary  to  consider  the  other  charges  when  we  come 
to  take  accounts  in  chambers.  If  I  arrive  at  the  conclusion 
that  one  or  more  overcharges  are  proved,  it  may  not  be  per- 
haps strictly  necessary  to  consider  so  very  nicely  the  num- 
ber or  the  amount  of  the  other  overcharges,  but  I  am  bound 
before  opening  the  account  to  show  that  there  are  sufficient 
grounds  for  opening  that  account  and  nothing  more.  I  am 
not  bound  to  decide  upon  the  propriety  of  every  item  which 
is  challenged  by  the  plaintiffs  in  the  defendants'  account. 
Were  I  to  do  so,  I  do  not  know  when  my  judgment  would  end. 

That  being  so,  the  first  question  to  be  decided  between  the 
parties  is  a  q^uestion  of  fact.  Were  the  charges  made 
against  the  plaintiffs  merely  the  prices  paid  by  the  defend- 
ants? As  to  that  there  is  no  contest.  For  all  material 
purposes  that  is  made  out  by  the  defendants'  books,  or  is 
admitted  by  the  answers.     The  defendants  justify  the  mak- 
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ing  of  the  charges  on  various  grounds,  *but  there  is  [535 
no  dispute  between  the  parties  that  on  the  items  of  invoice 
very  frequently  sums  were  charged  which  were  not  paid. 

[His  Lordship  then  went  through  in  detail  the  various 
allegations  of  overcharge  as  regarded  the  various  classes  of 
goods,  and  the  charges  for  packing,  the  allegations  in  re- 
spect to  discounts  and  insurance,  and  the  various  grounds 
of  defence  set  up  by  the  defendants,  aud  considered  that 
the  defendants  had  failed  to  rebut  the  plaintiffs'  charges. 
He  then  considered  the  defence  raised  with  respect  to  the 
additions  made  by  the  defendants  to  the  costs  of  bleaching 
the  white  goods,  as  to  which  the  defendants  said  that  such 
charges  were  fair  charges  according  to  the  custom  of  the 
Manchester  trade,  aud  that  the  plaintiffs  must  have  known 
of  it  and  be  bound  by  it.  With  reference  to  the  effect  of 
the  alleged  knowledge  of  Mr.  Craik  and  Mr.  Herriot,  his 
Lordship  observed :] 

I  should  like  to  say  a  word  or  two  as  to  the  principle 
which  I  think  ought  to  guide  the  court  in  deciding  these 
questions.  The  case  set  up  by  the  defence  appears  to  me  to 
savor  somewhat  of  novelty.  As  I  understand  the  doctrine 
of  partnership,  which  for  this  purpose  is  a  branch  of  the  law 
of  agency,  notice  to  a  partner  in  a  partnership  matter  dur- 
ing tne  continuance  of  the  partnership  is  as  a  general  rule 
notice  to  the  firm.  It  has  not,  so  far  as  I  know,  been  held 
that  notice  to  a  man  who  afterwards  becomes  a  partner  is 
notice  to  the  firm.  It  might  be  so  held.  We  have  the 
analogous  case  of  notice  to  a  solicitor  who  is  also  for  this 
j)urpo8e  an  agent.  Notice  to  a  solicitor  in  the  same  transac- 
tion, or  in  any  connected  transaction,  while  he  is  acting  for 
the  same  client,  is  notice  to  the  client,  but  notice  to  him 
even  prior  to  his  acting  for  the  client  may  be  constructive 
notice  to  the  client  where  it  is  clear  he  must  have  had  it 

E resent  to  his  mind,  that  is,  he  could  not  be  supposed  to 
ave  forgotten  it  when  he  was  transacting  the  business  of 
the  client.  It  might  well  be  that  such  an  extension  of  the 
doctrine  might  apply  in  some  cases  to  the  case  of  part- 
nership, but  I  am  not  aware  that  it  has  ever  been  so 
applied. 

When  we  come  to  a  question  of  fraud  different  considera- 
tions arise.  It  is  not  true  that  the  knowledge  of  a  fraud  by 
a  partner  is  necessarily  the  knowledge  of  the  firm.  A  very 
obvious  instance  of  the  absurd  result  that  would  follow 
from  such  a  doctrine  may  be  shown,  and  is  best  shown,  by 
an  example.     Suppose  tnere  is  a  firm  ^with  half-a-     [536 
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dozen  partners  who  have  a  clerk,  and  the  clerk  has  been  in 
the  habit  of  receiving  presents  from  one  of  the  sellers  to  the 
firm  in  order  to  pass  goods  of  short  weight,  and  further  sup- 
pose that  the  cferk,  not  having  been  found  out,  is  taken 
into  partnership  as  a  junior  partner  and  continues  the  prac- 
tice. Is  it  to  be  imagined,  under  these  circumstances,  that 
in  a  court  of  equity  the  other  partners  could  not  sue  the 
vendor  of  the  goods  for  the  fraud,  and  not  only  sue  him  but 
their  partner  also  ?  Could  it  be  said  that  the  knowledge  of 
the  partner  was  the  knowledge  of  the  firm  for  this  purpose ! 
I  emphatically  deny  that  any  such  doctrine  could  by  any 
possibility  be  laid  down  by  any  judge,  and  I  need  not  say 
It  never  has  been  laid  down. 

Of  course  fraud  must  be  an  exception.  I  put  the  case  of 
a  clerk  knowing  it  before  he  became  a  partner,  and  not  in- 
terfering with  it  afterwards.  But  it  is  immaterial  that  the 
knowledge  was  acquired  during  the  partnership.  Suppose, 
either  from  corruption,  that  is,  from  receiving  presents  or 
otherwise,  or  affection,  the  goods  being  supplied  by  a  rel- 
ative, one  of  the  partners  knows  that  the  vendor  is  defraud- 
ing the  firm.  I  am  satisfied  that,  according  to  sound  doctrine, 
that  knowledge  would  not  prevent  the  remaining  partners 
from  suing  the  parties  to  the  fraud,  and  recovering  in  a 
court  of  equity.  It  appears  to  me  that  that  kind  of  notice 
will  not  do  when  it  is  applied  to  cases  of  fraud. 

But  when  you  come  to  notice  before  the  partnership,  re- 
lating not  to  those  transactions  but  to  prior  transactions, 
there  are  some  other  considerations.  First  of  all,  if  the 
clerk  has  been  employed,  we  will  say,  in  the  house  of  the 
persons  committing  the  fraud,  and  then  goes  into  the  house 
which  has  been  defrauded,  it  by  no  means  follows  that  he 
knows  that  the  former  house  will  continue  their  course  of 
fraudulent  conduct.  He  may  think,  '^They  are  aware  that 
I  know  all  about  it,  and  they  will  not  attempt  to  go  on  now 
that  I  have  become  a  member  of  the  firm,''  or  if  he  has  the 
opinion  that  they  will  go  on,  then  you  can  only  look  upon 
him  as  an  accomplice.  He  may  be  influenced  by  gratitude 
in  the  case  of  the  former  masters  having  recommended  him 
to  the  firm  in  which  he  has  become  a  partner,  or  he  may  be 
influenced  by  that  curious  feeling  of  honor  which  is  said  to 
extend  to  a  very  low  class  as  regards  morality,  and  think 
537]  that  he  ought  not  to  betray  the  interests  *of  his 
former  masters,  but  that  he  ought  rather  to  suffer  the  small 
loss  attributable  to  his  small  share  as  junior  parter  in  the 
house  than  be  guilty  of  that  which  he  may  think  a  breach 
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of  duty.  Bat  in  no  way  that  I  can  see  is  actual  knowledge 
of  an  antecedent  fraud  to  be  carried  by  the  partner  into  the 
new  firm  of  which  he  becomes  a  partner  ana  thereby  notice 
to  be  imputed  to  them. 

But  I  am  bound  to  say  on  looking  to  the  evidence,  that  I 
do  not  think  it  comes  up  to  anything  of  the  sort. 

[His  Lordship  reviewed  the  evidence  respecting  Mr.  Her- 
riof  s  knowledge  when  a  clerk  in  the  defendants'  firm  many 
years  before  he  became  a  partner  with  Williamson,  and  con- 
sidered that  the  plaintiffs  could  not  through  him  have 
knowledge  imputed  to  them.  His  Lordship  further  reviewed 
the  evidence  of  the  ouestion  whether,  as  the  defendants 
alleged,  the  plaintiff  Uraik  was  fully  conversant  with  the 
custom  of  the  Manchester  trade  as  to  these  charges,  which 
custom,  his  Lordship  considered,  had  not  been  proved  to 
exist  (the  different  houses  in  Manchester  carrying  on  busi- 
ness in  different  ways),  and  therefore,  in  his  Lordship's 
opinion,  no  knowledge  of  it  could  be  imputed  to  Craik. 
His  Lordship  further  considered  that  the  allegation  that 
Williamson  nimself  knew  of  these  charges  was  disproved. 
His  Lordship  added :] 

It  appears  to  me  that  it  is  impossible  to  acquit  these  de- 
fendants either  of  the  knowledge  of  what  was  being  done, 
or  the  knowledge  that  what  was  being  done  was  wrongfully 
done. 

[After  a  lengthened  review  of  the  various  grounds  of  de- 
fence, his  Lordship  concluded  thus :] 

It  seems  to  me  on  all  these  points  the  defendants  fail. 
For  the  reasons  I  have  given  it  is  not  necessarv  for  me  to 
go  into  the  other  cases  oi  overcharge.  When  the  accounts 
are  taken  in  chambers  I  shall  be  able  to  do  justice  between 
the  parties  by  allowing  them  remuneration  wnere  remunera- 
tion is  due,  though  not  charged  in  that  character,  and  by 
disallowing  other  overcharges,  if  it  turns  out  that  they  are 
in  excess  of  fair  charges,  ^ut  I  do  not  make  those  other 
charges  the  grounds  of  my  present  judgment.  In  iny  opin- 
ion tne  charges  which  I  hold  to  be  proved  are  fourfold  more 
than  enough  to  induce  me  to  have  the  whole  of  the  account 
opened  from  beginning  to  end,  and  therefore  I  refrain  from 
going  into  the  other  *details.  The  judgment  will  be  [538 
to  open  the  accounts  in  the  usual  way,  with  the  limitation 
which  I  have  before  explained  as  regards  each  of  the  de- 
fendants, and  that  the  defendants  do  pay  the  costs  of  the 
action  up  to  and  including  the  trial. 

An  appeal  from  his  Lordship's  decision  was  for  a  long 
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time  pending,  bat  it  was  sabsequently  abandoned,  and  an 
arrangement  was  come  to  between  the  parties. 

Solicitors  for  plaintiffs:  PTielpSj  Sidgwick  &  BiddUy 
agents  for  Sale  &  Co.,  Manchester. 

Solicitors  for  defendants :  Milne,  Riddle  &  MeUoTy  agents 
for  Hinde,  Milne  &  Sndlow,  Manchester ;  Bower  &  Cotton^ 

See  Gething  y.  Keighley,  pott  p.  827. 


[9  Chancery  Division,  688.] 
M.R.,  March  28,  1878. 

In  re  Hall  &  Barker. 

[1878    H.     64.] 

Solieiior  and  Clieni — Separate  BUh  of  Coats  in  the  %ame  Bankruptcy — TaxaHon  after 

Tieelve  Mofithe-—^  dk  7  Viet,  e.  73,  <.  37. 

The  retainer  and  employment  of  a  solicitor  in  such  a  matter  as  a  bankruptcy,  an 
administration,  or  a  winding-up,  does  not  constitute  an  entire  contract  so  as  to  de- 
prive the  solicitor  of  his  right  to  payment,  except  for  costs  out  of  pocket,  till  the 
whole  matter  is  completed,  and  successive  bills  of  costs  in  such  a  matter  are  not 
necessarily  to  be  treated  as  one  bill  brought  down  to  the  date  of  the  latest  delivery. 

Accordingly,  where  solicitors  had  been  retained  to  act  for  a  trustee  in  bankruptcy, 
and  also  to  protect  the  interests  of  S.,  a  creditor,  who  subsequently  by  arrangement 
with  the  other  creditors  took  over  the  bankrupt's  estate,  and  they  delivered  a  bill 
of  costs  up  to  a  certain  date,  with  an  intimation  that  there  were  then  and  would  still 
be  some  further  items,  and  delivered  a  second  bill  of  costs  incurred  after  the  date  to 
which  the  first  bill  came  down,— on  an  application  by  S.  to  tax  both  bills,  more 
than  twelve  months  after  the  delivery  of  the  first : 

Held,  that  they  must  be  treated  as  separate  bills,  and  that  the  second  bill  only 
could  be  taxed. 

In  re  Street  {})  commented  on. 

This  was  a  summons  adjourned  into  court  on  the  applica- 
tion of  John  Sands,  that  it  might  be  referred  to  the  Taxing 
539]  Master  to  *tax  and  settle  the  bill  of  costs  of  F.  T. 
Hall  and  Theodore  Barker,  solicitors,  in  and  relating  to  the 
matter  of  the  bankruptcy  of  Augustus  Ahlborn,  which  bill 
it  was  alleged  by  Sands  had  been  delivered  to  him  in  part 
on  the  8th  of  September,  1876,  and  completely  on  the  16th 
of  February,  1877. 

It  appeared  that  Hall,  one  of  the  partners,  was  retained 
by  Sands,  who  was  a  creditor  of  Ahlborn  in  February,  1875, 
to  protect  his  interests  in  the  bankruptcy,  and  that  he  acted 
for  him  in  the  matter  till  the  21st  of  December,  1875,  when 
William  Edwards  was  appointed  trustee  in  bankruptcy, 
after  which  Hall  continued  to  act  as  solicitor  for  Sands, 
and  also  for  Edwards.     Ultimately  an  arrangement  was  come 

0)  Law  Rep.,  10  Eq.,  166. 
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to  in  the  bankruptcy  under  which  the  bankrupt's  effects 
were  to  be  handed  over  to  Sands,  and  he  undertook  to  pay 
the  creditors  a  composition  of  17^.  in  the  pound,  and  also  to 
pay  the  solicitors'  costs,  but  it  was  armnged  that  the  bank- 
ruptcy should  still  be  kept  alive. 

On  the  8th  of  September,  1876,  the  solicitors  sent  to  Sands 
their  bill  of  costs,  amounting  to  £796  13^.  9rf.,  down  to  the 
17th  of  June,  1876,  at  which  time  the  business  was  com- 
pleted with  the  exception  of  the  settlement  of  some  small 
outstanding  claims,  and  the  sale  of  certain  leasehold  prop- 
erty. The  following  letter  was  at  the  same  time  sent  to 
Sands  by  the  solicitors : —  ^ 

' '  He  Ahlborn. 
"Herewith  we  beg  to  hand  you  an  account  of  our  charges 
in  relation  to  this  matter,  a  portion  of  which  should  be  in 
the  ordinary  course  chargeable  against  you  personally,  and 
the  remainder  against  the  trustee  in  bankruptcy.  However, 
as  arranged  with  you  some  time  back,  we  sena  the  whole  to 
you,  and  trust  you  will  find  the  amount  satisfactory.  You 
will  observe  that  the  charges  are  brought  down  to  the  17th 
of  June,  1876.  There  have  been  further  items  since  then, 
and  before  the  matter  is  finally  closed  there  will  be  some- 
thing more  to  do,  but  not,  we  hope  or  think,  anything  of 
much  importance."  , 

Subsequently  part  of  the  bankrupt's  leasehold  estate  was 
sold,  and  the  solicitors  deducted  the  amount  of  the  bill  of 
costs  from  the  purchase- money.  This  was  done,  accord- 
ing to  Hall's  statement,  with  the  sanction  of  Sands,  bub 
Sands  denied  that  Hall  ever  *alluded  to  the  bill  of  [540 
cost^  having  been  paid  out  of  the  proceeds  of  the  sale. 

On  the  16th  of  February,  1877,  the  solicitors  sent  to  Sands 
a  further  bill  of  costs,  incurred  after  the  17th  of  June,  1876, 
amounting  to  £164  18*.  4d.j  and  wrote  as  follows : — 

^^JRe  Ahlborn. 
'*  Inclosed  we  send  you  our  further  costs  in  relation  to 
this  matter,  and  also  our  cash  account,  showing  a  balance 
in  your  favor  of  £212  12^.  2d.j  for  which  we  send  you  our 
check." 

On  the  11th  of  February,  1878,  Sands  took  out  a  summons 
for  the  taxation  of  the  bills,  which  were,  as  the  applicant 
alleged,  so  connected  together  as  to  be  treated  as  one  bill, 
though  more  than  twelve  months  had  elapsed  since  the  de- 
livery of  the  first  bill. 

Davey,  Q.C.,  and  Macnaghten^  in  support  of  the  sum- 
mons :    The  bills  of  costs  in  this  case,  delivered  respectively 


320  CHANCERY  DIVISION.  [VoL  IX 

^^■^I^MHM^^MHM^BP^H^^^I^^Ba^l^MBMa^B^iiaAA^^^^H^I^^^BI^HM^^^^^^B^    ^■^B^i^^^^^^^^B^^B^B>B>Wi^B^BV*^^^_^^^^^^^^^HB^B^^^^^^^^^^^  ^H^HB^IB^a^P^i^H^^B^H^H^^H^^^^^I^^P^B^^^^^^^^^^^^^W 

1878  In  re  Hall  A  Barker.  M.Rw 

on  the  8th  of  September,  1876,  and  the  16th  of  February, 
1877,  are  to  be  treated  as  one  bill,  and  are  together  liable  to 
be  taxed.  It  will  not  be  contended  that  the  second  bill  is 
not  taxable,  as  it  was  delivered  within  twelve  months,  bat 
the  solicitors  contend  that  the  first  bill  is  a  distinct  and  sep- 
arate bill. 

Now,  these  bills  both  relate  to  the  same  matter,  the  bank- 
ruptcy of  Ahlborn,  and  therefore  come  within  the  principle 
of  the  case  of  In  re  Peach  (*),  where  an  attorney  had  deliv- 
ered his  bill  of  costs  in  1840,  and  continued  to  act  for  his 
client  till  1843,  when  he  delivered  two  other  bills,  extending 
over  a  portion  of  the  time  included  in  the  first,  and  it  was 
held  that  they  must  be  treated  as  one  bill,  and  be  ordered  to 
be  taxed.  So  in  Stokes  v.  Trumper  ('),  it  was  held  that 
where  a  solicitor  had  been  retained  for  and  had  undertaken 
a  particular  business,  his  bill  of  costs  for  carrying  that  busi- 
ness through  to  its  termination  was  but  one  bill. 

[Jessel,  M.R.,  referred  to  Whitehead  v.  Lord{^\  where 
it  was  held,  following  Harris  v.  Oshourn  (*),  that  as  a  gen- 
eral rule  an  attorney  or  solicitor  retained  to  conduct  a  suit 
was  under  obligation  to  conduct  it  to  its  termination,  and 
541]  that  he  could  not  sue  for  *his  bill  of  costs  until  that 
period  had  arrived.  That  was  the  old  principle  at  common 
law.] 

The  same  principle  was  followed  in  the  case  of  In  re 
Street  {^\  where,  on  an  application  to  tax  three  bills  of- costs 
of  a  solicitor  in  relation  to  the  sale  of  three  estates,  one  of 
which  bills  had  been  delivered  more  than  twelve  months. 
Lord  Romilly  considered  that  the  clients  were  entitled  to 
treat  all  the  bills  as  referring  to  the  same  transaction,  and 
to  refuse  to  settle  one  without  having  the  others. 

The  question  was  considered  in  the  case  of  In  re  Cart- 
Wright  {^\  before  Lord  Sel borne,  sitting  for  the  Master  of 
the  Rolls,  where  successive  bills  having  been  delivered  re- 
lating to  the  same  matter  and  on  the  same  retainer,  a  letter 
written  by  the  solicitor  was  treated,  under  the  special  cir- 
cumstances of  the  case,  as  bringing  them  down  to  an  entire 
bill,  though  most  of  them  were  delivered  more  than  twelve 
mouths  before  the  application  for  taxation.  There  his  Lord- 
ship observed:  *'It  is  not,  therefore,  necessary  for  me  to 
say  anything  about  the  rather  important  question,  which 
was  raised  in  a  more  general  form  oy  the  arguments  of  Mr. 
Fry  and  Mr.  Yate  Lee,  namely,  that  upon  the  principle  of 

(1)  2  Dowl  <fc  L.,  83.  (<)  2  C.  A  M.,  629. 

(«)  2  K.  4  J.,  282.  (*)  Law  Rep.,  10  Eq.,  166. 

(»)  7  Ex.,  691.  (•)  Law  Rep.,  16  Eq.,  469,  474. 


Vol  IX.]  CHANCERY  DIVISION.  321 

If.R.  In  re  Hall  &  Barker.  1878 

the  cases  of  Stokes  v.  Thumper  (')  and  Whitehead  v.  Lord  (•), 
neither  of  which  was  a  case  of  taxation,  and  of  In  re  Street^ 
which  was  a  case  of  taxation,  it  is  a  correct  view  to  hold,  that, 
where  the  relation  of  solicitor  and  client  has  been  continued, 
and  the  business  of  a  particular  retainer  continues  in  a  par- 
ticular snit  with  reference  to  the  same  matter,  if  a  client  has 
a  succession  of  signed  bills  sent  in  to  him,  each  bill  so  sent 
in  is  to  be  regarded  as  an  addition  to  the  others,  and  as 
bringing  the  first  bill  down  to  the  date  of  the  latter,  so  that 
in  the  end  the  whole  are  to  be  treated  as  one  single  bill  down 
to  the  date  of  the  latest  deliverer.  The  argument  was  that 
these  cases  and  their  principle  justify  that  general  conclu- 
sion, which  has  not  been  disproved  by  any  actual  authority 
cited  on  the  other  side.  That  seems  to  me  an  important 
question,  though  not  requiring  decision  in  the  present  case. 
My  own  impression  would  be,  that  if  all  the  cases  could  be 
looked  at,  which  have  been  very  numerous  both  before  Lord 
Langdale  and  the  present  Master  *of  the  Rolls,  it  [542 
might  be  found  difficult  to  reconcile  that  proposition  with 
some  of  those  cases.  But  those  cases  have  not  been  cited  to 
me,  and  I  think  that  question  should  be  reserved  for  future 
consideration  if  it  should  ever  require  to  be  determined." 

In  the  present  case,  although  the  strictly  regular  course 
might  have  been  for  the  bill  to  be  made  out  against  the 
trustee  in  bankruptcy,  and  for  it  to  have  been  taxed  in  the 
bankruptcy,  yet,  as  the  solicitors  were  retained  by  Sands 
to  protect  his  interest  as  well  as  to  act  for  the  trustee  in 
bankruptcy,  and  as  the  costs  related  to  the  one  matter,  the 
client  was  entitled  to  treat  the  two  bills  as  one,  and  not  to 
settle  until  the  whole  business  had  been  disposed  of.  Ac- 
cording to  the  evidence  of  Sands,  he  was  not  aware  at  the 
time  that  the  solicitors  had  deducted  the  amount  of  the  first 
bill  from  the  proceeds  of  the  sale  of  the  bankrupt's  estate. 
The  solicitors  by  their  letter  show  that  they  consider  the 
bills  as  relating  to  the  one  mattec,  and  that  being  so,  we 
submit  that  they  should  be  treated  as  one  bill,  and  taxed 
accordingly. 

Roxburgh^  Q.C.,  and  W.  Bush  Cooper^  for  the  solicitors. 

Jessel,  M.R.:    I  shall  not  call  upon  you,  Mr.  Roxburgh. 

This  is  an  application  to  tax  a  bill  which  was  delivered 
more  than  twelve  months  before  the  summons  was  taken 
out,  and  the  question  is  raised  whether  or  not  the  bill  was 
actually  delivered  within  the  twelve  months,  not  as  a  ques- 
tion of  fact,  but  as  a  question  of  law,  and  that  is  raised  in 
this  way.     It  is  said  that  the  solicitors  were  engaged  to  pro- 

0)  2  K.  &  J.,  282.  (•)  7  Ex.,  691. 

26  Eng.  Rep.  41 
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feet  the  interest  of  Mr.  Sands,  in  the  matter  of  one  Ahl- 
bom,  who  had  become  a  bankrupt,  and  who,  at  that  time, 
was  heavily  indebted  to  Mr.  Sands.  It  is  sa>id  that  the  fact 
of  his  having  employed  them  as  his  general  solicitors  was 
an  employment  in  respect  of  one  matter.  It  is  said  they 
were  employed,  at  Mr.  Sands'  request,  to  protect  his  inter- 
ests personally  until  Ahlborn  became  a  bankrupt,  to  act  for 
the  tmstee  in  bankruptcy,  to  protect  his  interests  after  the 
arrangement  had  been  made  by  which  the  creditors  accepted 
from  Mr.  Sands  a  composition  of  17^.  in  the  pound,  and  to 
protect  his  interest  until  every  asset  was  got  in.  All  that  is 
543]  represented  to  me  as  protecting  his  interest  in  one  •sep- 
arate transaction,  and  as  being  a  single  retainer,  and  that 
the  solicitors  were  not  entitled  to  be  paid  anything  until 
every  individual  matter  relating  in  any  way  or  in  any  form 
to  the  interest  of  Mr.  Sands,  in  relation  to  the  estate  of 
Ahlborn,  had  been  fioally  disposed  of.  Claims  might  have 
been  made  which  would  nave  occasioned  a  lapse  of  years  to 
work  out.  Other  questions  of  diflSculty  might  have  arisen 
when  the  bankruptcy  had  been  practically  completed,  which 
might  have  taken  half  a  century  to  work  out. 

Of  course,  if  it  is  the  law,  I  am  bound  by  it,  but  I  say 
most  emphatically,  unless  it  be  the  law,  I  will  not  endeavor 
to  make  it  so,  because  I  cannot  imagine  a  state  of  law  more 
injurious.  The  theory  would  be,  that  a  solicitor,  having 
undertaken  to  dispose  of  any  matter  of  business,  however 
complicated,  for  however  many  years  it  might  possibly  last, 
would  not  be  entitled  to  get  one  single  penny  of  profit  from 
the  client  until  that  business  was  finally  disposed  of.  It 
does  not  commend  itself  as  a  doctrine  which  would  appeair 
to  me  to  be  reasonable.  It  is  not  said  to  be  founded  on  any 
statute.  If  the  doctrine  exists  it  is  a  doctrine  of  the  com- 
mon law,  and,  like  all  the  doctrines  of  the  common  law,  it 
is  to  be  found  set  forth  in  some  decided  case  or  cases.  I 
must  accordinglv  look  to  the  cases. 

It  has  undouDtedly  been  decided  that  the  retainer  of  a 
solicitor  at  common  law  to  bring  an  action  is  a  retainer  to 
do  one  single  thing,  to  bring  the  action  to  an  end.  Actions 
at  common  law  did  not,  in  former  days,  occupy  a  very  long 
time,  and  were  comparatively  simple  matters.  Common 
law  judges  were  perhaps  not  so  familiar  as  they  might  have 
been  with  equitable  proceedings,  and  there  are  instances 
where,  to  avoid,  or  to  get  rid  of  what  was  considered  an 
unjust  application  of  the  Statute  of  Limitations,  they  ex- 
tended that  doctrine  to  a  suit  in  equity.  Whether  at  that 
time  the  doctrine  had  been  generally  so  extende4  or  not,  is, 


the  common  law  cases.    A^ain,  it  might  be  very  reaso 
to  say  that  the  solicitor's  right  woald  arise  at  the  first 
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I  think,  exceedingly  doubtful.  Of  course  a  suit  in  equity 
which  might  rnlate  to  a  number  of  different  matters  might 
be  continued  to  such  a  period  of  time  that,  if  the  doctrine 
extended  to  suits  in  equity,  one  might  be  compelled,  if  the 
case  called  for  discussion  and  decision,  to  limit  its  applica- 
tion to  some  period  or  periods  during  the  suit  short  of  the 
final  disposal  of  it. 

For  instance,  in  an  administration  suit  you  may  invest  the 
*property  during  the  tenancy  for  life,  which  may  [544 
last  fifty  or  sixty  years,  and  you  could  not  finally  dispose 
of  the  property  until  the  tenant  for  life  died.  Could  you 
say,  in  a  suit  of  that  kind,  that  a  retainer  of  a  solicitor 
was  of  such  a  character  that  he  could  not  be  paid  a  single 
penny  beyond  his  out-of-pocket  costs  against  his  client  un- 
til the  final  conclusion  of  the  suit?  I  for  one  am  quite  un- 
able to  arrive  at  that  conclusion,  even  on  the  authority  of 

reasonable 
inter- 
locutory order,  that  is,  that  he  would  be  entitled  to  say, 
where  an  order  had  been  made  that  accounts  should  be 
taken,  that  he  had  then  earned  his  right  to  be  paid,  and 
was  not  bound  to  wait  until  the  accounts  were  actually 
taken. 

Why  you  should  extend  any  such  doctrine  I  am  at  a  loss 
to  see,  nor  do  I  intend  myself  to  attempt  to  extend  it.  I 
cannot  see  any  reason  for  assuming  that  a  solicitor  under- 
taking a  business  of  this  complicated  nature,  such  as  the 
administration  whether  of  a  dead  man's  estate  or  an  insol- 
vent man's  estate,  which  may  give  rise  to  a  score  of  suits, 
and  may  occupy  a  score  of  years  before  it  is  finally  wound 
up,  should  be  neld  to  do  a  single  and  entire  thing  and  not 
be  entitled  to  be  paid  any  remuneration  until  that  single 
and  entire"  thing  is  done.  I  think  it  is  reasonable  that  a 
solicitor  should  not  be  held  to  have  entered  into  such  a 
contract. 

That  being  so,  we  will  see  what  the  reason  was  which  in- 
duced Baron  Parke  to  lay  down  the  principle.  In  the  case 
of  Harris  v.  Osbourni^)  that  learned  judge  says  this: 
''The  cases  which  have  been  cited  may  be  explained  either 
upon  the  supposition  that  this  is  to  be  treated  as  a  general 
contract,  or  upon  the  supposition  that  it  is  a  special  con- 
tract, to  carry  on  the  suit  to  its  termination,  subject  to  be 
put  an  end  to  on  reasonable  notice.  In  ancient  times  it  was 
considered  as  an  entire  contract,  of  which  the  attorney 
could  not  divest  himself  by  any  means ;  but,  in  consequence 

0)  2  C.  <fc  M.,  632. 
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of  the  increased  expenses  of  suits  in  modern  times,  the  rule 
has  been  varied,  and  the  attorney  is  at  liberty  to  determine 
the  contract  on  reasonable  notice.  The  contract  of  the 
client  is  to  pay  at  the  completion  of  the  suit ;  and  unless 
the  contract  be  defeated  by  reasonable  notice,  the  attorney 
545]  has  no  cause  of  action,  and  the  Statute  of  ^Limita- 
tions  is  no  defence."  As  I  understand  it,  it  is  said  there 
that  it  is  considered  that,  when*  a  person  undertakes  to 
carry  on  a  cause,  he  enters  into  a  special  contract  to  carry 
it  to  its  termination.  I  do  not  mean  to  say  that  under  no 
circumstances  he  can  put  an  end  to  this  contract,  but  it  can- 
not be  put  an  end  to  without  notice.  If  he  discharges  him- 
self  he  cannot  get  his  costs.  If  the  client  does  not  choose 
to  advance  the  proper  funds,  then  the  solicitor  can  divest 
himself  of  it,  or  get  rid  of  it.  That  is  under  the  same  doc- 
trine. 

If  a  man  engages  to  carry  a  box  of  cigars  from  London 
to  Birmingham,  it  is  an  entire  contract,  and  he  cannot 
throw  the  cigars  out  of  the  carriage  half-way  there,  and  ask 
for  half  the  money;  or  if  a  shoemaker  agrees  to  make  a 
pair  of  shoes,  he  cannot  offer  you  one  shoe,  and  ask  you  to 
pay  one  half  the  price.  That  is  intelligible.  In  my 
opinion,  in  the  case  of  a  solicitor  there  is  not  an  implied 
contract  of  that  kind.  It  bears  no  fair  relation  to  the  doc- 
trine of  entire  contract.  It  is  a  series  of  services  which, 
though  nominally  in  relation  to  one  matter,  is  in  reality  in 
relation  to  a  succession  of  matters,  and  it  is  not  within  the 
doctrine  of  entire  contract,  because  it  is  not  within  the  mis- 
chief of  it.  It  is  not  reasonable  that  a  solicitor  should  en- 
gage to  act  on  for  an  indefinite  number  of  years,  winding 
up  estates,  without  receiving  any  payment  on  which  he  can 
maintain  himself.  In  my  opinion  it  would  be  not  only  an 
unwise  but  an  improper  extension  of  the  doctrine  of  entire 
contract  to  apply  it  to  such  a  case  as  this.  But,  even  if  it 
were  right,  there  must  be  a  break  somewhere.  In  the  case 
of  a  Chancery  suit  I  have  shown  what  sort  of  break  you 
may  have.  In  the  case  of  winding  up  there  are  all  sorts  of 
breaks.  Is  it  to  be. supposed  that,  because  a  few  matters 
are  undisposed  of,  the  solicitor  is  not  to  be  paid  until  the 
final  termination  i 

In  this  case  there  was  a  break  when  the  arrangement  was 
finally  come  to  by  which  Mr.  Sands  became  entitled  to  the 
whole  of  the  assets.  Then  it  was  that  his  solicitors  sent  in 
their  bill.  I  am  told  they  have  not  asked  for  payment,  but 
what  did  they  send  in  the  bill  of  costs  for?  Why,  pending 
the  relatioa  between  solicitor  an(|  client,  is  a  bill  sent  in? 
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He  could  only  have  understood  it  as  an  application  for  pay- 
ment, and  there  is  no  doubt  he  did  so  understand  it,  for 
they  paid  themselves  *out  of  the  moneys  in  their  [546 
Lands.  He  knew  they  wanted  payment,  and  when  they 
sent  him  their  second  account  he  knew  they  wanted  pay- 
ment. It  is  quite  true  when  they  sent  in  the  first  account 
they  said  in  effect,  '*This  is  not  a  final  bill ;  there  will  be 
some  more  business  to  be  done,  but  not  a  great  deal  more." 
I  do  not  see  anything  in  that  beyond  a  notice  to  a  client 
that  the  account  did  not  include  all  the  costs  he  would  have 
to  pay.  The  transaction  amounts  to  this,  in  my  opinion : 
*'  We  have  done  so  much  work ;  there  is  a  convenient  break 
in  the  business,  up  to  which  time  we  have  made  up  our  bill 
of  costs ;  please  to  pay  us  up  to  that  time,  and  when  the 
outstanding  matters  are  concluded,  which  we  hope  will  be 
shortly,  we  will  send  in  a  further  bill." 

As  regards  the  case  of  In  re  Street  ('),  I  cannot  find  that 
Lord  Romilly  decided  the  present  point  at  all.  I  think  he  de- 
cided the  case  upon  special  circumstances.  The  point  is  not 
mentioned  in  the  heading,  and  in  the  argument  in  the  case 
of  In  re  Cartwright  (')  that  case  does  not  appear  to  have 
been  so  treated  by  Mr.  Fry.  I  very  much  distrust  myself, 
or  any  judge,  in  endeavoring  to  find  a  reason  for  a  judg- 
ment wtiere  there  are  no  reasons  given  ;  at  the  same  time  I 
cannot  help  saying  that  the  circumstances  in  that  case  were 
very  peculiar ;  it  was  not  the  ordinary  case  of  solicitor  and 
client  at  all ;  it  was  a  case  of  a  trustee  entitled  to  sell  real 
estate,  and  entitled  to  charge  as  solicitor  as  if  he  acted  as 
solicitor  for  the  trust.  He  sold  the  real  estate  as  trustee. 
In  fact  he  was  his  own  client.  He  was  the  trustee  to  sell, 
and,  as  I  read  the  case,  he  could  not  have  charged  the  ces- 
iuis  que  trust  anything  ;  he  only  had  a  right  to  deduct  out 
of  the  trust  property  the  amount  of  his  costs;  that  was  his 
position.  But  be  did  send  copies  of  bills  of  costs  to  some 
of  his  cestuis  que  trust,  and  two  of  them  complained.  If 
he  could  not  make  them  pay,  and  it  does  not  appear  to 
me  he  could,  it  was  not,  I  think,  a  case  in  which  the  question 
of  delivery  within  the  twelve  months  was  the  only  point  to 
be  considered,  because  it  was  not  a  case  of  direct  liability 
of  the  client  to  the  solicitor;  and  it  would  seem  also  that, 
having  a  right  to  charge  the  trust  fund,  it  might  be  well 
said  that  he  could  not  pay  himself  until  he  had  realized  the 
trust  fund,  and  paid  all  his  charges.  I  do  not  say  it  was 
so,  but  it  does  *seem  to  me  to  distinguish  the  case  [547 
very  much  from  the  ordinary  case  of  a  transaction  between 

(1)  Law  Bep.,  10  £q.,  165.  (<)  Law  Rep.,  16  Eq.,  472. 
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a  solicitor  and  client  where  the  client  is  personally  liable  to 
pay.  Though  I  am  quite  unable  to  see  what  the  exact  view 
of  Lord  Bomilly  on  the  matter  was,  when  I  find  that  none 
of  these  common  law  cases  were  cited,  and  that  the  argu- 
ment did  not  proceed  on  any  such  ground,  and  that  no  no- 
tice of  any  such  ground  is  taken  in  the  judgment,  I  think 
it  was  a  judgment  not  directed  to  this  point  actually,  but 
that  it  was  one  of  the  special  circumstances  which  induced 
his  Lordship  to  come  to  the  conclusion  at  which  he  arrived. 
I  think,  therefore,  I  am  not  hindered  by  any  authority 
from  deciding  as  I  do  now.  So  far  as  I  may  cite  authority 
at  all  as  bearing  on  the  general  question,  the  opinion,  not 
final,  but  provisionally  expressed  in  In  re  Cartwriffht{') 
is  entirely  in  accordance  with  the  view  which  I  take  at  the 
present  moment.  The  summons  will  be  granted  as  to  the 
second  bill  only,  and  the  applicant  must  pay  the  costs. 

Solicitors  :    Johnsons^   Upton  &  Co, ;   Denton^  Hall  & 
Barker. 

(0  Law  Rep.,  16  £q.,  469,  474. 

The  aatboritj  of  an  attornej  em-  bj  his  retainer ;   bat  thej  were  not 

ployed  to  prosecate  or  defend  an  action,  bound  to  wait  any  space  of  time  for  the 

in  the  absence  of  special  circumstances,  pay  for  their  services  about  the  con- 

oontinues  by  virtue  of  the  original  re-  saltation  and  advice  upon  the  subjects 

tainer  until  its  final  determination  ;  the  of  the  litigation.     This  question  is  dif- 

contract  is  single ;  no  right  of  action  ferent  from  those  relating  to  charges 

accrues  to  him,  and  the  statute  of  lim-  for  services  by  counsel  in  a  suit  actuiuly 

itations  does  not  begin  to  run  against  pending,  in  which  services  were  ren- 

his  claim  for  services,  until  his  relation  dered  from  its  commencement  to  its  ter- 

as  attorney  to  the  suit  is  ended  :  Bath-  mination  ":  Adams  i?.  Mott,  44  Vt.,  259. 

fate  a.  Haskin,  59  N.  Y.,  533  ;  Lush  9.  Although  an  attorney  may,  within 

Hastings,  1  Hill,  656;  Mygalb  v.  Wil-  two  years  after  he  has  recovered  a  judg- 

oox,  45  N.  Y.,  806,  affirming  1  Lans.,  ment,  acknowledge  satisfaction  thereon, 

55  ;  Adams  v.  Fort  Plain  Bank,  36  N.  vet  upon  a  general  retainer  to  collect, 

Y. ,  255,  reversing  23  How.  Prac. ,  45  ;  he  is  not  bound  to  wait  the  two  years 

Davis  V.  Smith,  48  Verm.,  52;  Baker  before  he  can  maintain  an  action  against 

D.  Johnson  Co.,  33  Iowa,  151 ;  McNiel  his  client,  to  recover  for  his  services 

T,  Garland,   27  Ark.,  343;    Harris  i),  in  obtaining  the  judgment. 

Wilson,  2  Cromp.  &  Mees.,  629  ;  Harris  He  has  a  perfect    right   of    action 

«.  Quine,  L.  K.,  4  Q.  B.,  652;  White-  against  his  client  for  his  services  in 

head  v.  Lord,  ll  Eng.  L.  and  Eq.,  588,  prosecuting  suits  for  the  collection  of 

7  Exch.,  691 ;  Gustine  v.  Stoddard,  11  debts  and  recovering  judgments  and 

N.  Y.  Week.  Dig.,  216.  issuing  executions,  from  the  time  the 

Where  however  a  party,  expecting  services  are  rendered,  without  any  pre- 

litigation,  advised  with  counsel  relative  vious  presentment  of  his  account,  de- 

thereto,  but  were  called  upon  for  no  mand  or  notice.     And  if  an  action  is 

further  service,  though  they  considered  not  brought  within  six  years  from  that 

themselves  retained  until  the  dissolu-  time,  the  demand  will  be  barred  by  the 

tion   of   their  partnership   four  years  statute  of  limitations, 

after  :   Held,  that  the  statute  of  limita-  In  such  a  case  the  statute  begins  to 

tions  began  to  run  from  the  time  of  the  run  at  least  as  soon  as  executions  are 

consultation,  the  court  saying  "They  issued,  if  not  when  the  judgments  are 

(plaintilTs)  were   professionally  bound  perfected, 

to  the  defendant  about  that  litigaiion  The  fact  that  the  client,  within  six 
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years  before  tbe  commencement  of  a  and  execations  which  were  issued  in 
Buit  by  the  attorney  for  his  services,  1863  had  been  renewed  yearly  at  de- 
collected  several  of  the  judgments  in  fendant's  request  until  1870  : 
question,  will  not  affect  the  claim  of  Held,  that  the  plaintiffs  could  not 
tne  attorney;  it  being,  in  any  event,  a  recover  for  any  costs  incurred  before 
legal  demand  against  his  client  until  and  in  the  entry  of  the  judgments;  for 
it  is  paid,  or  l>arred  by  the  statute :  they  were  entitled  on  the  recovery  of 
Bruvn  D.  Comstock,  56  Barb.,  9.  judgment  to  sue  for  their  bill,  and  were 
The  plaintiff's  attorney  sued  in  1870  oarred  by  the  statute  when  they  began 
for  bill  of  costs  in  suits  brought  for  the  to  run  :  Lizars  v.  Dawson,  82  Upp.  &n. 
defendant,  in  which  suits  judgment  was  Q.  B.,  237,  distinguishing  Harris  t, 
entered,  respectively,  in  1860  and  1861,  Quine,  L.  R.,  4  Q.  B.,  657. 


[9  Chancery  Division,  647.J 
M.R.,  April  11,  1878. 

*Gething  V.  Keighley.  [547 

[1877    G.     104.] 

Parinenhip— Action  for  Account — SingU  Error — Liberty  to  ntrcharge  and  falaify — 

Errors  appearing  on  Books. 

Where  an  account  is  impeached,  if  a  single  important  error  is  established,  the 
court  will  not,  except  in  the  case  of  fraud,  order  tne  whole  account  to  be  opened, 
but  will  make  a  decree  that  the  plaintiff  may  be  at  liberty  to  surcharge  and  falsify. 

In  a  partnership  action,  where  one  error  of  £960  was  established  in  an  account 
long  settled : 

Held,  that  in  taking  the  accounts  the  plaintiff  should  be  at  liberty  to  surcharge 
and  falsify,  and  that  such  liberty  should  not  be  limited  to  errors  appearing  from  the 
books. 

By  articles  of  partnership  dated  the  2d  of  November,  1857, 
the  plaintiff  and  defendant  entered  into  partnership  as  soli- 
citors for  *the  term  of  fourteen  years,  and  afterwards  [548 
continued  in  business  as  partners  at  will  till  the  final  disso- 
lution. 

There  was  only  one  general  balance  sheet  between  the 
partners  which  extended  from  November,  1867,  to  the  31st 
of  December,  1864.  The  account  which  was  signed  by  both 
partners  was  in  the  handwriting  of  the  defendant,  who,  as 
the  plaintiff  alleged,  alone  balanced  and  made  up  from  time 
to  time  the  books  and  accounts  of  the  partnership. 

The  statement  of  claim  alleged  that  the  plaintiff  had  lately 
ascertained  that  the  balance-sheet  did  not  agree  with  the 
partnership  books,  and  contained  serious  errors ;  the  account 
marked  "assets"  was  alleged  to  contain  an  entry  of  the 
sum  of  £1,950  '*lent  to  Henry  Gething,"  whereas  no  such 
sum  was  advanced  to  the  plaintiff  at  any  time,  but  in  the 
month  of  January,  1865,  and  after  the  date  to  which  the  ac- 
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counts  were  brought  down  in  the  balance-sheet,  the  plaintifl 
did  receive  a  sum  of  £1,000,  part  of  £1,950,  the  balance  of 
which  was  retained  by  the  partnership. 

The  plaintiff  also  alleged  that  there  appeared  in  the  ac- 
count headed  "Henry  Sething's  loan  account,"  dated  the 
14th  of  May,  1863,  an  item,  "To  cash  to  you,  £406,"  whereas 
no  such  sum  was  debited  in  the  books  of  the  partnership  to 
the  plaintiff,  and  theplaintiff  believed  that  no  such  sum  was 
ever  paid  to  him.  The  plaintiff  submitted  that  in  taking 
the  partnership  accounts  the  balance-sheet  ought  not  to 
stand  as  a  settled  account. 

On  the  9th  of  April,  1877,  the  plaintiff  and  defendant  en- 
tered into  an  agreement  that  the  partnership  should  be  dis- 
solved by  mutual  consent  as  from  the  Ist  of  January,  1877. 

The  plaintiff  claimed  a  declaration  that  the  partnership 
was  dissolved  from  the  last- mentioned  date ;  that  an  account 
might  be  taken  of  all  partnership  dealings  and  transactions 
between  the  plaintiff  and  the  defendant ;  and  that  a  receiver 
might  be  appointed. 

The  defendant  alleged  that  the  plaintiff  signed  the  account 
as  correct,  after  full  opportunity  of  examining  the  same  ; 
that  he  (the  defendant)  had  ascertained  since  the  dissolution, 
and  admitted,  that  the  sum  of  £1,900,  stated  as  having  been 
lent  to  the  plaintiff,  was  incorrect,  and  ought  to  be  £1,000 
only;  that  the  sum  of  £406,  though  entered  erroneously  as 
54y]  a  loan,  was  in  reality  due  from  the  *plaintiff  under 
another  arrangement ;  that  the  balance-sheet  nad  long  been 
treated  as  settled,  and  claimed  that  it  should  be  so  treated. 

The  defendant  was  willing  that  the  plaintiff  should  be  at 
liberty  to  sui:eharge  and  falsify  the  same,  upon  comparison 
of  the  cash  and  other  books  and  accounts  k^pt  by  the  plain- 
tiff, but  not  otherwise. 

Davey^  Q.C.,  and  Decimus  Sturges^  for  the  plaintiff: 
The  books  of  the  partnership  show  one  clear  error  of  a  large 
amount  in  the  balance-sheet,  and  another  smaller  error, 
which,  though  accounted  for,  tends  to  show  that  the  books 
are  untrustworthy.  This  being  so,  the  plaintiff  is  entitled 
to  have  the  whole  account  opened. 

Chitty^  Q.C.,  and  RusseU  Roberts^  for  the  defendants: 
The  defendant  does  not  deny  that  there  is  one  error  of  a 
large  amount,  but  that  alone,  no  fraud  being  alleged,  is  not 
sufficient  to  entitle  the  plaintiff  to  have  the  whole  of  a  set- 
tled account  opened.  The  proper  form  in  which  the  account 
should  be  directed  is  for  the  plaintiff  to  have  liberty  to  sur- 
charge and  falsify.     This,  however,  should  be  limited  to 
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errors  appearing  on  the  partnersliip  books,  which  should  be 
taken  as  prima/acie  evidence,  as  in  Evoart  v.  Williams  (*). 

[The  following  cases  were  referred  to:  Taylor  v.  Hay- 
lin{*) ;  Allfreyv.  Allfreyi^) ;  Coleman  v.  Mel&rshi*) ;  Mil- 
lar V.  Craig  (*) ;  PriU  v.  Clay  (') ;  Williamson  v.  Barbour  (').  ] 

Jessel,  M.R.:  I  have  no  doabt  myself  as  to  the  law  on 
the  subject.  The  statement  of  claim  asks  to  open  a  settled 
account  which  has  been  settled  a  very  long  time.  It  alleges 
two  errors,  one  of  which  is  certainly  proved,  and  it  is  a  verv 
considerable  error.  It  is  an  entry  of  a  sum  of  £1,950  which 
ought  to  be  £1,000 ;  that  is,  there  is  an  error  of  £950  in  a 
single  item  of  £1,950.  The  other  error  *alleged  is  a  [550 
sum  of  £406,  which  is  really  not  an  error  in  substance,  be- 
cause it  ought  to  be  charged ;  and  £406  is  actually  charged. 
It  is  an  error  in  form.  It  charges  that  as  a  loan,  which  was 
the  result  of  another  arrangement,  which  would  have  made 
the  plaintiff  liable ;  and,  although,  being  in  substance  ri^ht 
and  m  form  wrong,  it  would  not  be  a  ground  for  opening 
the  account,  it  does  assist  in  inducing  me  to  think  that  the 
account  is  not  trustworthy.  But,  irrespective  of  that,  I 
should  have  given  the  plaintiff  relief  on  the  ground  of  the 
one  larger  item. 

I  think  the  old  case  of  Taylor  v.  Haylin  (')  shows  that  a 
single  important  error  alleged  and  proved  is  sufficient  to  en- 
title the  court  to  open  the  acQOunt  if  it  thinks  lit  to  do  so — 
especially  as  the  court  must  look  at  the  nature  of  the  ac- 
count— either  by  opening  it  altogether  or  by  surcharging 
and  falsifying.  That  is  stated  most  distinctly,  as  I  read  the 
judgment  of  Lord  Cottenham  in  Coleman  v.  Mellershi^)^ 
which  refers  to  a  single  error ;  and  the  same  point  was  act- 
ually the  foundation  for  a  decree  for  opening  the  accounts 
altogether  where  there  was  a  single  error  of  £2,000,  in  Pritt 
V.  Clayi^).  So  that  we  really  have  exact  decisions  on  the 
point  that  one  error  alleged  and  proved  will  do,  and  there 
IS  a  great  deal  of  good  sense  in  it.  The  court  sees  from  the 
nature  and  amount  of  the  error  that  the  accounts  could  not 
have  been  properly  taken,  and  therefore  that  they  cannot 
stand.  The  nature  of  the  relief  of  course  must  depend  on 
circumstances.  It  was  decided  by  Lord  Cottenham  in  All- 
frey  v.  AUfreyi^) — and  I  stated  iu  the  recent  case  of  Wil- 
liamson  v.  Barbour  {')  my  intention  of  adhering  to  that 
principle  to  its  full  extent — that  where  a  single  item  com- 

(»)  7  D.  M.  <b  G.,  68.  (»)  6  Beav.,  438. 

(«)  2  Bro.  C.  C  SIO.  (•)  Ibid,  603. 

(>)  1  Mac.  <fc  O.,  87.  O  ^nie,  p.  629. 

(«)  2  Maa  <fc  G.,  309. 

26  Eng.  Rep.  42 
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plained  of  was  a  fraudulent  item,  the  proper  order  to  make 
was  to  open  the  accounts  altogether;  but  where  the  item 
complained  of  is  not  a  fraudulent  item,  and  the  accounts  are 
of  some  years  standing,  as  these  are,  I  should  say  that  the 
proper  order  was  only  to  give  liberty  to  surcharge  and 
falsify. 

The  rule  is  clearly  laid  down  in  Davies  v.  Spurling  (*)  by 
Sir  John  Leach,  who  says  this{'):  *'In  order  to  induce  the 
551]  court  to  ^make  a  decree  that  the  plaintiffs  are  to  be 
at  liberty  to  surcharge  and  falsify  accounts,  it  is  necessary 
that  there  should  be  established  in  the  progress  of  the  suit 
some  one  mistake  with  respect  to  an  item  in  the  accounts. 
It  is  not  necessary  for  that  purpose  to  establish  more  than 
one  mistake,  it  being  in  the  view  of  the  court  a  reasonable 
inference  that  if  there  be  one  mistake  there  may  be  many 
mistakes ;  and  the  plaintiff  therefore  ought  to  have  the  lib- 
erty of  entering  fully  into  those  accounts  with  a  view  to 
proving  other  mistakes." 

The  same  point  exactly  came  before  Lord  St.  Leonards 
when  he  was  Lord  Chancellor  of  Ireland  in  the  case  of  Law- 
less v.  Mansfieldi^)^  where  he  says{*),  ''I  shall  inquire 
what  the  rule  of  the  court  is  before  I  enter  upon  the  con- 
sideration of  the  items  alleged  to  be  erroneous.  In  ordi- 
nary cases  the  rule  seems  to  be  that  the  establishment  of 
one  mistake  is  sufficient  to  induce  the  court  to  give  a  decree 
entitling  the  party  to  surcharge  and  falsify  an  account." 

But  there  may  be  cases  where  the  defendant  is  entitled  to 
sav  that  although  the  plaintiff  only  asks  to  surcharge  and 
falsify  he  would  not  have  settled  the  account  at  all  had  ha 
been  aware  of  the  mistake,  and  he  may  insist  on  the  ac- 
counts being  taken  de  novo.  There  may  be  such  a  case,  at 
the  same  time  one  cannot  help  feeling  that  where  accounts 
have  been  long  settled  it  is  fair  to  both  parties,  in  the  ab- 
sence of  fraud,  to  give  them  merely  liberty  to  surcharge  and 
falsify,  because  that  allows  the  account  to  stand,  and  only 
rectifies  it  in  instances  in  which  the  person  complaining  can 
clearly  prove  that  there  has  been  an  error.  I  think  that 
is  the  right  form  of  order  to  make  here,  and  I  make  it  ac- 
cordingly. 

The  defendant  asks  to  limit  the  right  to  surcharge  and 
falsify  to  errors  appearing  on  the  books.  I  am  very  unwill- 
ing to  make  a  new  precedent  as  to  the  form  of  taking  ac- 
counts ;  and  besides,  that  is  not  necessary  under  either  the 
general  law  or  the  terms  of  the  act  16  &  16  Vict.  c.  88,  s.  64, 

(')  Tam.,  199.  (»)  1  D.  <&  War.,  657. 

(•)  Tarn.,  211.  {*)  1  D.  &  War.,  603. 
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by  which  the  court  has  power  to  make  the  books  prima 
facie  evidence.  In  many  cases,  as  in  partnership  cases, 
they  are  evidence  by  virtue  of  the  general  law,  indepen- 
dently of  the  rules  and  power  of  the  court.  Therefore  the 
books  *are  admissible  in  evidence ;  but  why  should  [552 
I  make  entries  in  those  books  conclusive  evidence  4f  the  per- 
son complaining  of  them  can  by  clear  evidence  at  this  dis- 
tance of  time  show  that  there  is  an  error  in  the  books? 
Where  there  is  a  question  of  surcharging  and  falsifying  ac- 
counts, the  case  alleged  must  be  clearly  proved  by  the  per- 
son impeaching  them,  and  if  there  is  any  doubt  it  will  be 
determmed  against  him.  Then  it  must  be  considered  that 
now  the  judge  himself  takes  the  account,  that  is  to  sa^,  it 
is  taken  under  his  supervision,  and  that  if  any  specific  direc- 
tion is  required  from  the  nature  of  the  case  by  reason  of  the 
loss  of  documents  or  vouchers,  or  the  loss  of  memory  or  other 
special  things,  he  can  take  it  into  consideration  in  chambers, 
and  give  specific  directions.  Therefore  there  is  no  occasion 
to  incumber  the  judgment  or  decree  by  giving  this  specific 
direction.  It  is  far  better  to  give  that  when  the  occasion 
arises  than  to  run  the  risk  of  committing  injustice  by  giving 
a  general  direction,  which  may  not  be  found  fairly  applica- 
ble to  the  peculiar  circumstances  of  the  case,  which  can  only 
be  judged  of  when  the  accounts  are  taken. 

Solicitors:  H.  Oething ;  J,  N,  Keighley, 

See  Williamson  y.  Barbour,  anie,  p.  809. 
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Wilson  v.  Church. 

[1878     W.     81.] 

Parties — Offictr  of  Corporaiion,  Joinder  of,  €u  Defendant  for  Purpose  of  Discovery — 
Rules  of  Cotirl,  1878,  Order  xxxi,  r.  4;  Order  xvi,  r.  14 — Representative  Action 
on  behalf  of  Bovidholders — Dissentient  BondhiAder  joined  as  Defendant — Practice — 
Absent  Parties — Form  of  Proceeding. 

In  an  action  agaijist  a  corporation,  where  an  ofBcer  of  the  corporation  against 
whom  no  relief  was  claimed  was  made  a  defendant  fur  the  purpose  of  discovery : 

Held,  on  motion,  that,  inasmuch  as  under  Rules  of  Court,  1875,  Order  xxxi,  r.  4, 
such  discovery  could  be  obtained  by  an  order  to  deliver  to  him  interrogatories,  he 
waa  improperly  joined  as  defendant,  and  that,  under  Order  xvi,  r.  14,  his  name 
should  be  struck  out. 

In  a  representative  action  by  a  plaintiff  on  behalf  of  himself  and  all  other  bond- 
holders : 

Held,  on  motion,  that  a  dissentient  bondholder — it  not  appearing  that  there  were 
*any  others  who  dissented — should  be  added  as  a  defendant,  but  not  in  a  [553 
representative  character. 
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Such  applications  should,  iu  general,  be  by  summons  in  chambers. 

In  an  interlocutory  application  with  which  some  of  the  parties  to  the  action  who 
had  no  interest  in  such  application  were  not  served,  an  order  nm  was  made  to  be 
binding  on  the  absent  parties  three  days  after  service  unless  they  showed  cause. 

This  was  a  motion  on  behalf  of  some  of  the  deff^ndants  to 
an  action  in  which  in  the  first  instance  W.  M.  Wilson  was 
sole  plaintiff,  but  in  which  by  amendment  the  plaintiffs 
were  the  said  W.  M.  Wilson  (on  behalf  of  himself  and  all 
other  the  holders  of  the  bonds  of  the  Republic  of  Bolivia, 
issued  in  respect  of  a  certain  loan),  and  the  Bepublic  of 
Bolivia.  The  defendants  were  Colonel  Church,  and  Na- 
tional Bolivian  Navigation  Company  (of  which  Colonel 
Church  was  chairman),  the  Madeira  and  Mamore  Railway 
Company  (of  which  Colonel  Church  was  also  chairman), 
J.  H.  Lloyd  and  A.  J.  Lambert  (who  were  trustees  for  the 
said  bondholders),  and  others.  The  original  writ  claimed 
relief  against  Colonel  Church,  but  this  was  abandoned,  and 
the  amended  statement  of  claim  alleged  that  he  was  retained 
as  a  defendant  for  the  purpose  of  discovery  against  the  nav- 
igation company  and  the  railway  company. 

By  the  amended  statement  of  claim  the  plaintiffs  alleged 
that  a  certain  engagement  had  been  entered  into  between 
the  bondholders  and  the  Bolivian  Government,  and  claimed 
a  declaration  that  a  certain  trust  fund  in  the  hands  of  the 
defendants  Lloyd  and  Lambert  ought  not  to  be  applied  in 
payment  for  the  works  of  the  railway,  and  that  it  should 
be  returned  to  the  bondholders,  and  that  these  defendants 
might  be  restrained  by  injunction  from  making  any  pay- 
ment out  of  the  trust  fund  to  the  navigation  company  or  the 
railway  company,  or  otherwise  dealing  with  it. 

The  present  motion  was  made  on  behalf  of  the  first  three 
defendants,  namely.  Colonel  Church,  the  navigation  com- 

Eany,  and  the  railway  company,  and  also  on  behalf  of 
ilewellyn  Nash  a  bondholder,  to  have  the  name  of  Colonel 
Church  struck  out,  as  being  merely  a  formal  defendant, 
and  made  so  for  purposes  of  discovery,  also  to  have  the 
name  of  Llewellyn  Nash,  a  bondholder  who  had  not  adopted 
the  engagement  made  by  the  plaintiffs  with  the  Republic  of 
Bolivia,  added  as  a  defendant  to  represent  such  of  the  bond- 
554]  holders  *as  dissented  from  that  arrangement,  also  to 
have  the  record  amended  by  making  the  plaintiff  sue  only 
on  behalf  of  those  bondholders  who  had  accepted  the  ar- 
rangement. The  other  defendants  were  not  served  with  the 
notice  of  motion. 

Llewellyn  Nash  stated  in  his  affidavit,  in  support  of  the 
motion,  that  the  plaintiff  Wilson  did  not  represent  the  in- 
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terests  and  wishes  of  all  the  bondholders,  and  in  particular 
did  not  represent  his  own ;  but  the  affidavit  did  not  state 
that  any  of  the  other  bondholders  concurred  with  Nash. 

Chitiy,  Q.  C,  Davey^  Q.  C,  and  Rigby^  in  support  of  the 
motion. 

Southgate^  Q.C.,  FooJcs^  Q.C.,  and  Cozens- Hardy ^  for  the 
plaintiff^ :  The  old  practice  of  the  Court  of  Chancery,  by 
which  an  officer  of  a  company  was  made  a  defendant  for  the 
•purpose  of  discovery,  is  still  in  force.  Order  xxxi,  rule  4, 
of  the  Rules  of  Court,  1875,  is  an  additional  provision,  but 
not  inconsistent  with  the  old  practice.  The  plaintiffs  have 
a  Tight  to  keep  Colonel  Church  before  the  court. 

It  is  premature  at  the  present  stage  to  add  Mr.  Nash  as  a 
defendant,  and  moreover  it  cannot  be  done  in  the  absence  of 
the  other  defendants. 

Jessel,  M.R.:  The  point  which  has  now  been  under  dis- 
cussion I  should  have  thought  was  one  not  open  to  discus- 
sion. The  new  act  of  Parliament,  as  I  understand  it, 
abolishes  the  old  system  of  pleading  both  at  common  law 
and  equity,  and  substitutes  a  new  one  which  is  to  be  found 
set  forth  in  the  schedule  to  the  act,  and  is  therein  described 
in  a  very  full  w^ay,  but  it  is  preceded  by  the  following  note  : 
*' Where  no  other  provision  is  made  by  the  act  or  these 
rules,  the  present  procedure  and  practice  remain  in  force." 
The  only  question  I  have  to  decide,  therefore,  is,  whether 
there  is  provision  made  by  the  act  or  rules  for  obtaining  dis- 
covery from  a  corpomtion  in  defending  an  action.  If  there 
is  provision  made,  there  is  an  end  of  all  the  old  practice, 
and  that  provision  only  applies. 

*I  turn  to  Order  xxxi,  "Discovery  and  Inspec-  [555 
fion."  I  turn  to  rule  4,  and  I  find  there  is  provision  made 
for  obtaining  discovery  from  a  corporation :  "If  any  party 
to  an  action  be  a  body  corporate  or  a  joint  stock  company, 
whether  incorporated  or  not,  or  any  other  body  of  persons, 
empowered  by  law  to  sue  or  be  sued,  whether  in  its  own 
name  or  in  the  name  of  any  officer  or  other  person,  any  op- 

Eosite  party  may  apply  at  chambers  for  an  order  allowing 
im  to  deliver  interrogatories  to  any  member  or  officer  of 
such  corporation,  company,  or  body,  and  an  order  may  be 
made  accordingly."  That  appears  to  me  to  point  out 
plainly  what  the  course  to  be  pursued  under  the  new  sys- 
tem of  pleading  is,  and  the  only  course  to  be  pursued  when 
no  other  is  authorized.  Nothing  could  be  more  vexatious 
or  annoying  to  a  man  than  to  be  made  a  party  to  an  action 
in  which  he  has  no  interest,  where  he  is  a  mere  servant  of 
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another,  and  where  he  may  be  exposed  to  a  large  amount 
of  expense  in  the  shape  of  costs  wholly  without  necessity. 

When  we  come  to  look  at  the  history  of  the  legislation, 
we  shall  see  that  not  only  is  this  the  plain  meaning  of  the 
rule — which  I  should  have  held  independently  of  any  his- 
tory— but  also  how  it  arose.  The  defect  of  the  old  common 
law  system  was,  that  it  did  not  allow  yon,  in  an  ordinary 
action  at  law,  to  obtain  discovery  from  your  opponent,  and 
equity  therefore  invented  the  bill  of  discovery  in  aid  of  the 
plaintiff  in  the  action,  or  of  the  defendant  in  the  action,  and 
gave  that  discovery,  and,  of  course  following  its  own  rules 
as  applied  to  actions  at  law,  it  gave  a  similar  remedy  where 
it  was  a  suit  in  equity.  Then  came  this  difficulty,  that  a 
corporation  answering  not  on  oath,  but  under  common  seal, 
you  could  not  indict  the  corporation  for  perjury,  and  you 
could  not  therefore  have  the  usual  remedy  or  sanction  which 
enabled  you  to  rely  on  the  discovery,  and  so,  to  avoid  that, 
the  courts  of  equity  allowed  you  to  add  an  officer  of  the 
corporation  as  defendant,  to  make  him  answer  on  oath,  be- 
cause, according  to  the  then  procedure,  you  could  not  inter- 
rogate him  in  any  other  way.  You  were  therefore  compelled 
to  make  him  a  defendant.  In  process  of  time  the  Legisla- 
ture thought  fit  to  get  rid  of  the  necessity  of  resorting  to 
courts  of  equity  for  discovery,  by  empowering  the  courts 
of  law  to  give  discovery  in  common  law  actions.  Then 
556]  what^id  the  Legislature  do  ?  It  did  not  adopt  *the 
method  which  was  adopted  by  the  courts  of  equity  in  suits 
in  equity.    That  method  was  Both  cumbrous  and  expensive. 

In  the  case  of  an  officer  made  a  defendant,  he  had  to  get 
his  costs  from  the  plaintiff  if  he  could,  and  if  he  could  not, 
he  would  have  to  bring  a  separate  action  against  his  em- 
ployers for  the  purpose  of  indemnifying  him  against  the 
costs  of  his  defence.  In  the  case  of  an  ordinary  bill  of  dis- 
covery, as  we  know,  the  courts  of  equity  could  not  deal 
with  the  costs  in  any  other  way.  The  plaintiff  got  discov- 
ery, and  the  defendant  was  entitled  to  make  the  plaintiff 
pay  the  costs  of  it,  and  he  got  his  costs  whatever  was  the 
result  of  the  action.  Nothing  could  be  more  cumbrous,  and 
in  many  cases  nothing  could  be  more  unjust  than  that  the 
person  who  was  right  in  the  action  should  have  to  pay  the 
costs  of  the  discovery  which  enabled  him  to  proceed.  Then 
when  the  Legislature  interfered,  and  interfered  as  usual  in  a 
piecemeal  way,  it  merely  gave  the  right  of  discovery  in  a 
common  law  action  without  interfering  with  the  suit  for  dis- 
covery in  equity  ;  and  the  way  in  which  it  did  it  was  this — by 
enacting  the  provisions  of  the  61st  section  of  the  Common 
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Law  Procedijre  Act,  1854,  which  is  almost  in  the  words  of 
the  provisions  of  Order  xxxi,  rule  4;  tliat  is,  recognizing 
the  impropriety  of  making  the  officer  a  party  to  the  action  at 
common  law,  it  enabled  the  person  requiring  a  right  to  dis- 
covery to  get  an  order  to  examine  the  proper  omcer  on  in- 
terrogatories. Then,  of  course,  the  parties  to  the  action 
Said  all  the  costs  of  the  proceedings  and  the  officer  gave 
iscovery,  and  had  nothing  further  to  do  with  the  action. 

When  the  Legislature  inaugurated  a  totally  new  system 
of  pleading,  and  established  a  new  court  of  justice — for  that 
is  what  the  High  Court  is — the  first  question  was,  what  sys- 
tem should  they  adopt  in  it,  as  there  must  be  one  system 
for  all  kinds  of  actions  whether  common  law  actions  or 
equity  actions,  and  they  adopted  the  rule  which  had  been 
adopted  in  common  law  actions,  and  that  is  the  rule  inserted 
in  the  schedule  to  the  act.  There  is  no  other  practice  ex- 
tant applicable  to  equity  actions.  The  old  practice  has 
ceased  to  exist.  There  is  only  one  kind  of  action,  and  one 
kind  of  procedure,  and  that  is  the  procedure  pointed  out 
by  Order  xxxi,  rule  4. 

Then  it  is  said,  in  this  particular  instance  Colonel  Church 
is  *the  proper  man  to  give  discovery.  The  answer  [557 
is,  that  will  be  decided  at  chambers  if  you  ask  for  interrog- 
atories to  examine  Colonel  Church,  because  it  is  allowed  to 
deliver  interrogatories  to  any  member  or  officer  of  such  cor- 

E oration.  It  is  for  the  court  to  decide  which  member  is  to 
e  interrogated,  and  if  you  show  reasons  why  one  member 
can  give  the  information  and  not  another,  or  why  one  mem- 
ber can  give  information  on  one  set  of  questions,  and  an- 
other member  on  another  set  of  questions,  the  court  can 
direct  which  member  or  members  snail  be  examined  to  give 
information.  Therefore,  there  is  no  hardship  on  the  plain- 
tiff to  make  him  come  and  deliver  interrogatories  pursuant 
to  the  order  of  the  court.  It  appears  to  me,  therefore,  that 
Colonel  Church  is  improperly  made  a  party  where  he  is 
made  a  party  for  the  purpose  of  discovery  only. 

In  this  particular  instance,  there  is  no  question  that  he  is 
made  a  party  for  the  purpose  of  discovery  only,  for  the 
pleader  has  said  so.  There  are  cases  in  which  it  may  be  a 
matter  of  some  difficulty  to  determine.  You  will  have  to 
read  the  pleadings  and  see,  where  a  man  is  made  a  party 
against  whom  no  relief  is  claimed  in  form,  whether  he  is 
made  a  party  for  the  purpose  of  discovery,  or  whether  he  is 
made  a  party  with  a  view  to  find  out  his  interest.  But  in 
this  case  no  such  question  can  arise,  for  the  pleader  has  said 
so  in  so  many  words. 


336  CHANCERY  DIVISION.  [Vol  IX. 

ms  Wilson  V.  Church.  M.R. 

Then  having  arrived  at  the  conclusion  that  he  is  improp- 
erly joined,  what  am  I  to  do  with  him  i  I  think  again,  that 
here  the  Legislature  has  pointed  out  exactly  what  I  am  to 
do  with  him.  Order  xvi,  rule  13,  says  this:  *'The  court 
or  a  judge  may,  at  any  stage  of  the  proceedings,  either  upon 
or  without  the  application  of  either  party,  and  on  such  terms 
as  may  appear  to  the  court  or  a  judge  to  be  just,  order 
that  the  name  or  names  of  any  party  or  parties,  whether  as 
plaintiffs  or  as  defendants,  improperly  joined  be  struck 
out."  Now  there  is  no  doubt  that  the  court  may  do  so 
now  because  it  may  do  it  at  anv  stage  of  the  proceedings. 
If  you  came  to  the  trial  it  would  be  absurd  to  strike  him 
out,  because  you  would  dismiss  the  action.  But  what  it 
means  is  this,  if  at  any  stage  an  application  is  made  to  strike 
him  out,  and  it  is  proper  to  strike  him  out,  of  course  the 
court  will  strike  him  out.  In  the  same  way,  if  there  are 
558]  parties  who  ought  *to  have  been  joined,  the  court 
may  oraer  a  plaintiff  or  defendant  to  be  joined  or  added. 
Then  if  it  is  brought  before  the  court  at  the  proper  time, 
and  if  it  is  in  time,  of  course  the  court  may  do  it  if  it  thinks 
proper.  But  it  is  absurd  to  say  that  the  court  *'may"  do 
so,  if  it  did  not  mean  that  it  was  the  duty  of  the  judge  to 
add  the  party  if  the  proceedings  were  in  such  a  state  that 
the  party  could  properly  be  added.  The  Legislature  were 
obliged  to  say  '*may,"  because  it  might  be  at  any  stage  of 
the  proceedings. 

Then  that  being  so,  there  being  no  pretence  for  saying 
this  is  not  a  proper  stage,  I  order  that  the  name  of  Colonel 
Church  be  struck  out;  and  not  only  that  he  should  be 
struck  out,  but  that  the  plaintiffs  should  pay  his  costs,  be- 
cause he  was  made  a  party  improperly  from  the  beginning, 
and  as  there  has  been  an  abandonment,  that  they  should  pay 
the  costs  of  abandonment.  When  they  amended  by  saying 
he  was  made  a  party  for  discovery  only,  the  action  ought 
to  have  been  discontinued  against  him.  Therefore  I  order 
his  name  to  be  struck  out,  and  I  order  them  to  pay  his 
costs  up  to  and  including  the  date  of  the  motion. 

I  will  say  a  word  about  these  kinds  of  application.  I 
think  these  applications,  as  a  general  rule,  should  be  made 
by  summons  at  chambers.  In  this  case  it  has  been  made 
bv  motion,  but  the  motion  has  been  resisted  on  a  question 
of  pleading,  and  on  a  question  as  to  the  construction  of  the 
act  of  Parliament.  If  such  a  question  had  been  raised  at 
chambers,  I  should  have  adjourned  the  matter  into  court 
for  argument.     Therefore,  no  extra  costs  have4:)een  incurred 


Vol  IX.]  CHANCERY  DIVISION.  337 

M.R.  Wilson  v.  Church.  1878 

in  respect  of  that,  and  I  think  Colonel  Church  is  entitled  to 
his  full  costs  of  motion. 

There  is  another  part  of  the  motion,  by  which  I  am 
asked  that  Mr.  Nash  be  joined  as  a  party  under  Order  xvi. 
rule  14. 

The  matter  arises  in  this  way :  the  plaintiffs,  or  some  of 
them,  claim  to  represent  the  holders  of  the  bonds  of  the 
Bolivian  loan.  They  allege  that  they  represent  them  all, 
and  that  it  is  for  their  benefit  that  a  certain  arrangement 
should  be  carried  out.  Mr.  Nash  says  he  is  the  holder  of 
a  very  large  number  of  these  bonds,  and  he  takes  an  oppo- 
site view  to  that  of  the  plaintiffs,  and  he  says  that  they 
have  no  right  to  represent  him,  and  he  does  not  wish  to  be 
represented  by  them.  That  being  so,  he  applied  to  me  for 
an  order  that  he  be  made  a  party  as  defendant ;  and  he 
further  *applied  that  he  should  be  entitled  to  repre-  [559 
sent  all  the  dissentient  bondholders.  As  regards  the  latter 
claim,  inasmuch  as  Order  xiv,  rule  9,  requires  that  there 
shall  be  '^numerous  parties"  where  one  defends  on  behalf 
of  others,  and  as  he  has  not  proved  that  there  is  anybody 
who  dissents  but  himself,  it  is  quite  clear  that  I  cannot 
make  him  a  party  in  a  representative  way,  and  he  cannot 
be  a  representative  without  a  constituency.  That  is  not  the 
modern  practice  of  legislation  or  pleading ;  but  it  does  not 
at  all  follow  that  he  is  not  entitled  to  be  made  a  party.  He 
has  an  interest  even  as  an  individual.  He  says,  in  effect, 
*'my  rights  will  be  affected,"  and  they  certainly  will,  if 
judgment  is  given  in  favor  of  the  plaintiffs,  "and  I  insist 
that  I  should  be  here  to  dispute  the  contention  of  the  plain- 
tiffs." I  think  that  is  too  plain  for  argument.  He  not 
only  has  an  interest  but  a  substantial  interest.  As  there 
appears  at  present  to  be  only  one  bondholder  dissenting,  the 
right  course  is  to  add  him  alone  as  a  defendant,  and  then, 
as  it  appears  to  me,  the  rules  provide  what  is  to  be  done, 
and  if  any  unnecessary  delay  takes  place,  my  chambers 
are  open  to  any  application  which  may  be  made  on  that 
account. 

As  regards  the  costs  of  the  application  I  shall  make  them 
costs  in  the  action,  and  shall  do  so  as  a  general  rule,  because 
it  must  depend  on  the  result  of  the  action  whether  or  not 
the  person  who  wishes  to  be  added  is  properly  added.  If 
he  is  right  the  action  will  be  dismissed  with  costs,^  and  if  he 
is  wrong  he  will  have  to  pay  them.  The  only  difficulty  is 
that  this  motion  has  not  been  served  on  some  of  the  defend- 
ants, and  as  a  general  rule  these  applications  should  be  made 
in  the  presence  of  all  the  defendants,  and  as  regards  the 
26  Eng.  Rep.  43 
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coarse  to  be  pursued  on  these  applications,  this,  again,  as  a 
rale,  should  be  by  summons  at  chambers. 

Here,  again,  I  do  not  say  it  was  wrong  to  make  a  motion, 
because,  looking  at  the  importance  and  natare  of  the  case, 
and  the  kind  of  argument  likely  to  be  addressed  to  me,  I 
have  no  doubt  that  I  should  have  adjourned  this  summons 
into  court  also,  but,  at  the  same  time,  litigants  must  under- 
stand that  if  they  serve  notices  of  motion  in  the  first  instance 
instead  of  taking  out  a  summons,  they  take  the  risk  of  the 
court  being  of  opinion  that  it  was  not  a  proper  case  to  be 
adjourned  into  court.  And  therefore  it  is  safer  in  ail  cases 
to  proceed  by  summons  in  the  first  instance. 
560]  *As  regards  the  technicality  of  the  other  defend- 
ants not  being  served,  I  may  state  that  on  this  question  the 
other  defendants  have  no  substantial  interest,  and  would 
not  wish  to  be  heard.  That  being  so,  I  think  it  is  a  conven- 
ient mode,  instead  of  allowing  the  motion  to  stand  over  and 
add  to  the  expense  and  delay  by  serving  all  those  people 
who  have,  as  I  said  before,  no  interest  in  the  matter,  that  I 
should  make  a  conditional  order  that  it  shall  be  binding  on 
them  three  days  after  service.  If  they  show  cause  to  the 
contrary,  or  have  any  objection  to  make,  they  will  apply  to 
me,  and  then,  of  course,  I  must  consider  it. 

Solicitors:     Wilson^    Bristaws   <fe    Carpmael ;    W.    W. 
Wynne. 

See  22  Eng.  Rep.,  655  note  ;  18  Eng.  member :  Sute  v.  Florida,  etc.,  16  Flor- 

Bep.,  758  note.  ida,  690. 

A  stockholder  of  a  corporation  may  Stockholders  of  a  corporation  which 
maintain  an  action  in  his  own  name  and  is  a  defendant  in  a  suit  in  equity  can- 
in  behalf  of  all  others  similarly  situated,  not  acquire  a  standing  in  court  to  pro- 
to  recover  of  a  trustee,  property  of  the  tect  the  interests  of  the  corporation,  by 
corporation  which  the  trustee  has  con-  an  informal  petition  whicn  lacks  the 
verted  to  his  own  use,  the  corporation  essential  elementsof  a  cross-bill :  Fifth 
being  made  a  party  defendant:  Car-  National,  etc.,  v.  Pittsburgli,  etc.,  13 
penter  v.  Roberts,  56  How.  Pr.,  216;  Chic.  Leg.  News,  51,  U.  S.  District 
Graves  v,  George,  69  N.  Y.,  154,  49  Court,  Western  Dist.  Penn. 
How.  Pr.,  79.  In  an  action  to  recover  damages  for 

An  individual  stockholder  cannot  the  alleged  fraudulent  issuing  by  de- 
maintain  a  separate  action  at  law  fendant  of  a  certificate  of  fifty  shares 
against  the  directors  of  a  corporation  of  plaintiff's  stock,  he  filled  up  a  blank 
for  damages  sustained  by  reason  of  the  certificate  which  had  been  intrusted  to 
negligence  of  the  directors.  The  rem-  him  as  plaintiff's  treasurer  ;  defendant 
edy  of  the  stockholder  must  be  in  a  testified  that  the  stock  was  given  to 
form  to  protect  the  interests  of  the  cor-  him  by  bondholders  of  the  company 
poration,  as  trustee  for  all  the  stock-  who  were  entitled  thereto.  Defendant 
holders  and  the  creditors :  Craig  v.  was  also  a  director  of  the  plaintiff. 
Gregg,  83  Penn.  St.  R.,  19.  Held  that  the  jury  were  not  bound  by 

An    individual    stockholder    cannot  defendant's  testimony  although  undis- 

prosecute  an  appeal  from  a  judgment  puted,  he  being  an  interested  witness, 

against  a  corporation  of  which  he  is  a  and  it  not  appearing  that  he  disclosed 
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the   gift   to    plaintiff's    directors,    or  mittee  of  the  directors  was  not  acted 

claimed  that  he  was  equitably  entitled  upon  ;  meanwhile  the  stock  passed  into 

to  the  stock  when  disputes  arose  con-  the  hands  of  a  bona  fide  purchaser, 

ceming  the  transaction.  Held,  that  the  delay  to  prosecute  was 

Also  held,  that  even  if  the  creditors  not,  under  the  circumstances,  a  waiver 
of  the  plaintiff  were  willing  to  waive  of  the  right  of  action,  and  that  plaintiff 
their  right  of  any  of  the  stock,  he,  while  was  not  estopped  from  recovering  dam- 
acting  for  plaintiff,  must  be  held  to  ages  for  the  fraud :  Brooklyn  Cross- 
have  received  the  waiver  as  agent  for  town  R.  R.  Co.  «.  Strong,  75  N.  Y.,  591. 
it  and  not  for  his  own  benefit.  Where  one  creditor  commences  an 

Defendant  was  notified  soon  after  the  action  against  a  corporation  "  in  behalf 
transaction  that  plaintiff  would  not  ac-  of  himself  and  all  others  interested, 
quiesce  in  the  transfer  ;  he  was  a  large,  either  as  creditor  or  stockholder,"  he 
if  not  a  controlling  stockholder  as  well  may  discontinue  the  same  at  any  time 
as  director  |  while  he  remained  such  no  before  the  entry  of  judgment,  without 
action  was  taken  against  him,  and  an  the  consent  of  the  other  creditors :  Tre- 
ad veise  report  of  an  investigating  com-  main  v.  Guardian,  etc.,  11  Hun,  286. 


[9  Chancery  Division,  660.] 
M.R.,  June  29,  1878. 

Merchant  Banking  Company  of  London  v.  Mer-* 

chants'  Joint  Stock  Bank. 

[1878    M.     174.] 

LhnUed  Companin — Identity  of  Noma — RegiitraHon — InjimcUon — IntmHon  to  deceive 

—Companiea  Act,  1862,  «.  20. 

There  is  nothing  in  the  Companies  Act,  1862,  to  affect  the  right  of  a  company 
re^stered  under  a  particular  name  to  an  injunction  restraining  another  company 
which,  notwithstanding  the  prohibition  of  sect  20  a^inst  identity  of  names,  has 
been  registered  under  an  identical  or  a  similar  name,  Ttom.  carrying  on  its  business 
under  that  name,  if  it  is  proved  that  that  name  is  calculated  to  deceive ;  the  princi- 
ples applicable  to  individuals  trading  under  identical  or  similar  names  applying 
equally  to  companies. 

This  was  a  motion  on  behalf  of  the  plaintiffs,  The  Mer- 
chant Banking  Company  of  London,  Limited,  for  an  injunc- 
tion to  restrain  the  defendants,  The  Merchants'  Joint  Stock 
Bank,  Limited,  from  using  the  style  or  name  of  "The  Mer- 
chants' Joint  Stock  Bank,  Limited,"  or  any  other  style  or 
name  so  nearly  resembling  the  plaintiffs'  name  as  to  be  cal- 
culated to  deceive. 

The  plaintiff  company  was  established  in  1863,  with  its 
registered  office  and  place  of  business  in  Gannon  Street,  in 
the  city  of  London,  and,  according  to  the  evidence,  had 
since  acquired  considerable  reputation  among  the  city  mer- 
cantile community,  being  *generally  known  by  the  [561 
short  title  of  the  "Merchant  Banking  Company,"  or  "The 
Merchant  Bank." 

The  defendant  company  was  incorporated  in  March,  1878, 
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and  had  its  registered  oflSce  and  place  of  business  in  Great 
Russell  Street,  Bloomsbury.  Its  object  was  to  afford  in- 
creased banking  facilities  to  the  retail  tradesmen  of  Totten- 
ham Court  Road  and  the  neighborhood. 

In  June,  1878,  the  manager  of  the  plaintiff  company  wrote 
to  the  secretary  of  the  defendant  company,  stating  that  the 
name  of  the  latter  company  so  closely  resembled  the  name 
of  the  former  as  to  lead  to  the  certainty  of  some  confusion, 
and  requesting  that  steps  might  accordingly  be  taken  by  the 
defendants  to  alter  their  name. 

From  the  correspondence  which  then  ensued,  and  which 
was  in  evidence,  it  appeared  that  the  defendants  had  origin- 
ally applied  to  be  registered  under  the  name  of  "  The  Mer- 
cantile Joint  Stock  Company,  Limited,"  but  that  the 
Registrar  of  Joint  Stock  Companies  refused  to  register  that 
name  on  the  ground  that  there  was  already  on  the  register 
a  "  Mercantile  Bank,  Limited  ;"  and  that  tnreeor  four  other 
names  were  then  submitted  to  the  Registrar,  one  of  them 
being  the  defendants'  present  name,  which  the  Registrar 
finally  approved  and  registered. 

The  defendants  ultimately  declined  to  alter  their  name, 
and  hence  the  present  motion. 

There  was  no  evidence  that  any  person  had  been  actually 
misled  by  the  similarity  of  name,  and  the  defendants  posi- 
tively, denied  that  they  had  any  intention  of  injuring  or  in 
any  way  interfering  with  the  plaintiffs'  business. 

Davey^  Q.C.,  and  H,  B,  Buckley^  for  the  plaintiffs :  These 
names  are  substantially  identical,  and  identity  of  names  in 
companies  is  prohibited  by  the  Companies  Act,  1862,  s.  20, 
which  prescribes  the  steps  to  be  taken  where,  through  inad- 
vertence or  otherwise,  a  company  has  been  registered  by  a 
name  identical  with  that  of  a  subsisting  company. 

Dundas  Oardiner^  for  the  defendants :  This  is  not  an 
562]  application  under  the  20th  section,  which  *moreover 
does  not  make  it  obligatory  upon  a  company  to  take  steps 
for  changing  its  name  when  once  registered.  It  is  merely 
an  enabling  section.  Here  we  were  duly  registered  by  the 
Registrar  after  full  consideration :  he  must  therefore  be 
taken  to  have  thought  that  our  title  was  not  calculated  to 
deceive,  and  there  is  no  evidence  whatever  that  a  single  per- 
son has  been  in  fact  deceived. 

Applications  similar  to  this  were  refused  in  Colonial  Life 

Assurance  Company  v.   Home  and  Colonial   Assurance 

Company,  Limited  {'\  London  Assurance  v.  London  and 

Westminster  Assurance  Corporation^  Limited  ('),  and  Loa- 

(•)  88  Beav..  648.  («)  32  L.  J.  (Ch.),  664. 
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don  and  Provincial  Law  Assurance  Society  v.  London  and 
Provincial  Joint  Stock  Life  Assurance  Company  (*). 

Davey^  in  reply :  We  rely  on  the  fact  that  the  defend- 
ants are  using  a  name  similar  to  ours,  from  which  we  ask 
your  Lordship  to  infer  an  intention  to  deceive.  It  is  enough 
that  the  name  has  a  tendency  to  deceive,  according  to  the 
well-established  rule  that  a  business  must  not  be  carried  on 
under  a  name  calculated  to  mislead ;  the  right  to  a  trade 
name  standing  on  the  same  footing  as  a  trade-mark:  Bur- 
gess V.  Bti/rgess  0) ;  Croft  v.  Day  (') ;  Churton  v.  Doug- 
'la^{*).  To  entitle  us  to  an  injunction  it  is  not  necessary 
to  prove  any  instance  of  actual  deception:  Braham  v. 
Beachimi^), 

It  could  never  have  been  the  intention  of  the  act  that  the 
mere  fact  of  the  registration  of  one  company  took  away 
rights  already  existing  in  another  company. 

Here  it  is  proved  that  the  plaintiffs  are  generally  known 
as  the  ''Merchant  Banking  Company,"  or  the  "Merchant 
Bank,"  the  word  "Merchant,"  being  the  leading  or  key- 
word, which  is  common  to  both  these  companies.  In  the 
three  cases  cited  on  behalf  of  the  defendants  there  was  no 
such  key  word.  We  submit,  therefore,  that  the  use  of  the 
word  "Merchant"  by  the  defendants  is  calculated  to  de- 
ceive or  mislead,  and  should  accordingly  be  restrained. 

*Jessel,  M.R.:  I  think  that  the  act  of  Parliament  [563 
does  not  affect  the  plaintiffs'  right  to  make  this  motion. 

As  the  law  originally  stood  I  think  that  any  person  might 
use  his  own  name  for  the  purpose  of  trade,  and  might  use 
any  fancy  name  for  the  purpose  of  trade.  If  a  man's  name 
was  Brown  or  Jones,  he  was  not  compelled,  according  to  the 
common  law,  to  carry  on  trade  under  the  name  of  Brown  or 
Jones,  but  might  carry  on  trade  under  any  fancy  name  he 
chose,  and  the  mere  fact  of  somebody  else  having  the  same 
name  and  carrying  on  trade  under  that  name  does  not  prevent 
another  person  from  doing  the  same.  If  John  Brown  sells 
coals,  another  John  Brown  may  sell  potatoes,  and  there  is 
no  law  that  I  know  of  to  prevent  him  from  selling  his  pota- 
toes under  the  name  of  John  Brown  ;  the  first  John  Brown 
could  not  in  such  a  case  restrain  the  second  John  Brown 
from  carrying  on  trade  under  his  own  name. 

Again,  nothing  can  be  plainer  than  that  if  the  first  John 
Brown  carried  on  business  under  the  name,  not  of  John 
Brown,  but  of  John  Brown  &  Co.,  so  might  the  second. 

0)  17  L.  J.  (Ch.).  37.  (*)  Joh.,  174. 

(«)  3  D.  M.  A  G.,  896.  (*)  7  Ch.  D.,  848 ;  26  Eng.  R.,  66. 

(»)  7  Bear.,  84. 
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What  the  law  did  prevent  was  fraud  ;  and  it  prevented  not 
only  actnal  fraud,  that  is,  fraud  intentionally  committed, 
but  it  also  prevented  a  man  from  carrying  on  business  in 
such  a  way,  whether  he  knew  it  or  not,  as  to  represent  that 
his  business  was  the  business  of  another  man.  And  it  might 
happen  that  the  mere  using  a  well  known  fancy  name  would 
be  evidence  of  an  intention  on  the  part  of  the  person  using 
it  to  commit  a  fraud.  One  can  well  understand  a  certain 
fancy  name  being  so  attached  -to  a  business  as  to  indicate 
that  business  and  that  business  alone,  and  that  another  man 
using  the  same  fancy  name  in  carrying  on  a  similar  busirfess 
might  be  convicted  of  an  intention  to  defraud  from  that  cir- 
cumstance alone.  That  might  well  be,  but  still  after  all  it 
is  merely  a  question  of  evidence. 

Now,  we  have  had  the  question  before  the;  courts  of  equity 
over  and  over  again.  There  is  the  well  known  case  of  vroft 
V.  Dayi^) — the  case  of  Day  &  Martin,  the  blacking  makers 
in  Holborn — in  which  there  was  no  longer  either  a  Day  or  a 
Martin,  as  in  the  original  firm,  both  being  long  since  dead, 
564^]  and  the  persons  before  *the  court  who  then  carried 
on  their  business,  deriving  title  under  them,  were  held  en- 
titled to  restrain  a  real  *'I)ay"  and  a  real  *' Martin"  from 
trading  under  the  name  of  ^'Day  &  Martin"  as  makers  of 
blacking,  because  it  was  a  manufacturer  of  the  well  known 
firm  of  "Day  &  Martin;"  the  reason  for  the  injunction 
being  that  the  name  of  "  Day  &  Martin  "  had  been  adopted 
for  tne  purpose  of  representing  and  holding  out  to  the  pub- 
lic that  it  was  the  old  firm  of  "Day  &  Martin." 

There  is  another  well  known  case,  I  believe  unreported, 
that  of  Mr.  Newman,  the  colorman  of  Soho  Square.  It  was 
held,  that  he  was  entitled  to  restrain  another  "Newman,"  a 
person  who  bore  the  name  of  "Newman,"  from  setting  up 
a  shop  as  colorman  a  few  doors  off,  and  advertising  himself 
as  "Newman  &  Company."  There  the  court  held  that 
there  was  an  intention  to  appropriate  the  first  Newman^  s 
business  under  the  pretence  of  bona  fide  trading  under  that 
name. 

Now,  before  the  act  of  Parliament,  there  was  nothing  in 
the  world  to  prevent  a  man  registering,  for  instance,  the 
"London  and  Liverpool  Company,"  for  the  purpose  of 
trading  in  cheese,  and  another  man  registering  a  company 
under  the  same  name  for  the  purpose  of  trading  in  timber 
— a  different  trade — and  although  the  name  was  identical, 
there  was  no  equity  in  the  first  company  to  prevent  the  sec- 
ond carrying  on  its  business.     But  tnen  came  an  act  of  Par- 

(')  7  Beav.,  84. 
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liament  which  prohibited  the  registration  of  the  same  name 
in  the  case  of  companies,  for  by  the  act  of  1862  a  direction 
was  given  to  the  Registrar  of  Joint  Stock  Companies  that  he 
should  not  register  two  companies  under  the  same  name, 
quite  irrespective  of  the  fact  whether  the  business  carried 
on  was  the  same  or  not.  The  act  said  (sect.  20)  that  "No 
company  shall  be  registered  under  a  name  identical  with 
that  by  which  a  subsisting  company  is  already  registered, 
or  so  nearly  resembling  the  same  as  to  be  calculated  to  de- 
ceive," except  in  certain  cases.  Then  it  goes  on  thus:  "If 
any  company,  through  inadvertence  or  otherwise,"  is  so 
registered,  then  the  company  "  may,  with  the  sanction  of  the 
Registrar,  change  its  name" — it  cannot  change  its  name 
without ;  it  may  be  restrained  from  carrying  on  business,  I 
suppose,  in  a  proper  case,  still  it  cannot  change  its  name 
without  the  sanction  of  the  Registrar. 

*Now,  take  the  case  I  put  before,  of  the  cheese  com-  [565 
pany  and  the  timber  company  being  both  registered,  it  is 
quite  plain  there  could  be  no  injunction  ;  and  in  that  case, 
when  they  are  once  registered,  the  act  no  longer  applies. 
You  cannot  force  either  to  change  its  name ;  so  that  really 
the  right  after  registration  is  exactly  the  same  right  as  be- 
fore. Either  company  has  a  right  to  say,  We  are  not  pro- 
hibited by  law  carrying  on  trade  under  that  name ;  the  act 
does  not  prohibit  us. 

That  being  so,  I  must  consider  what  the  facts  of  this  case 
are,  and  they  are  very  few  and  very  simple.  There  is  an  old 
established  bank,  the  plaintiffs'.  The  Merchant  Banking 
Company  of  London,  Limited,  carrying  on  business  in  Can- 
non Street,  in  the  city  of  London.  In  the  spring  of  this 
year  a  new  bank  starts — ^a  bank  of  an  entirely  different 
description,  carrying  on  business  in  Bloomsbury,  the  one 
being  in  the  city,  having  to  do  with  merchants,  the  other 
being  at  the  West  End,  and  having  to  do  with  people  who 
may  be  called  merchants,  and  I  think,  according  to  the  dic- 
tionary and  by  common  usa^e,  they  are  entitled  to  be  called 
merchants,  but  still  not  quite  merchants  of  the  same  class 
as  the  others.  I  speak  with  some  hesitation  as  to  the  mean- 
ing of  the  word,  but  I  see  the  Imperial  Dictionary  gives  the 
meaning  of  the  word  as  ''any  dealer  or  trader,"  and  no 
doubt  that  definition  would  include  potato  merchants,  and 
coal  merchants,  and  wine  merchants,  and  all  sorts  of  people 
who  are  not  usually  called  "  merchants,"  standing  alone ; 
though  I  should  have  thought  myself  the  common  use  of 
the  word  "merchants,"  standing  alone,  meant  something 
very  different. 
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That  being  so,  these  are  certainly  both  merchants'  banks  ; 
there  is  no  frand  in  the  defendant  company  in  calling  itself 
the  "Merchants'  Bank,"  as  it  is  intended  to  accommodate 
the  traders  of  the  neighborhood,  who,  according  to  the  dic- 
tionary, are  entitled  to  be  called  or  may  call  themselves 
'*  merchants."  I  do  not  think,  therefore,  there  is  any  fraud 
on  the  part  of  the  defendants  really  shown.  The  intention 
to  commit  fraud  is  expressly  denied  by  their  affidavits,  and 
I  cannot  imagine  what  object  they  could  have  had  in  start- 
ing in  Bloomsbury  if  they  intended  to  take  away  the  busi- 
ness of  a  well-established  bank  in  Cannon  Street 

Looking  at  these  facts,  I  am  of  opinion  that  no  fraud  was 
566]  ^intended — that  it  is  a  mere  accident  that  the  names 
are  so  closely  alike.  As  regards  the  defendants,  it  appears 
from  the  evidence  that  originally  they  did  not  intend  to  call 
themselves  "merchants,"  but  "mercantile,"  and  that  the 
Registrar  refused  to  register  "mercantile,"  as  there  was  a 
"Mercantile  Bank"  already  on  the  register,  but  that  he 
selected  the  word  "merchants"  out  of  three  or  four  names 
that  were  submitted  to  him,  and  finally  registered  that.  I 
have  no  doubt  that  so  far  really  there  was  no  fraud  intended 
by  the  defendants,  and  no  desire  on  their  part  to  appropri- 
ate the  business  of  the  plaintiffs  for  themselves. 

The  sole  remaining  point  I  have  to  consider  is  this :  Is 
the  name  so  similar  that  I  must  impute  to  the  defendants 
an  intention  to  appropriate  the  plaintiffs'  business?  Now, 
what  I  conceive  would,  in  a  case  of  this  kind,  amount  to 
very  clear  evidence  indeed  of  such  an  intention,  would  be 
where  a  man,  say,  of  the  name  of  Coutts,  took  a  house  in 
the  Strand,  and  put  up  over  the  door  "Coutts  &  Co."  I 
should  have  no  hesitation,  upon  those  facts,  in  saying  that 
he  intended  to  attempt  to  appropriate  the  business  of  Messrs. 
Coutts  &  Company;  but,  as  I  said  before,  the  localities  here 
being  different,  what  are  the  names  ?  The  names  of  the  plain- 
tiffs are  "  The  Merchant  Banking  Company  of  London,  Lim- 
ited," and  the  names  of  the  defendants  are  *' The  Merchants' " 
(in  the  plural)  "Joint  Stock  Bank,  Limited."  In  my  opin- 
ion, there  is  not  sufficient  similarity  in  the  two  names  neces- 
sarily to  lead  to  the  inference  that  there  was  an  intention  to 
deceive.  As  we  know,  in  the  case  of  these  companies  there 
are  so  maay  under  similar  names  that  people  do  look  out 
for  themselves ;  and  here  there  is  no  pretence  for  saying 
any  one  has  been  deceived,  or  that  any  confusion  has  arisen 
through  the  similarity  of  name. 

Now,  when  I  come  to  look  at  the  authorities — and  there 
are  three  to  which  I  have  been  referred— I  must  say  they  do 
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not  afford  me  bo  much  assistance  as  I  should  desire ;  but 
thejr  do  give  this  remarkable  result,  that  in  every  case  where 
an  injunction  has  been  applied  for  it  has  been  refused. 

The  only  cases  that  1  will  mention  are  these.  There  is 
first  the  case  of  London  and  Provincial  Law  Assurance 
Society  v.  London  and  Provincial  Joint  Stock  Life  Assur- 
ance Company  (').  There  *the  ground  of  the  motion  [567 
was  that  inconvenience  or  damage  would  arise  to  the  plain- 
tiffs from  the  use  by  the  defendants  of  a  similar  name,  and 
they  said  in  fact  that  it  was  usual  to  designate  the  plaintiff 
society  by  the  words  "London  and  Provincial  Insurance 
Company."  There  the  Vice- Chancellor  refused  the  injunc- 
tion. 

The  next  case  is  that  of  the  London  Assurance  v.  Lon- 
don and  Westminster  Assurance  Corporation^  Limited  {^\ 
which  came  before  another  Vice-Chancellor.  There  again 
the  plaintiffs  were  an  old  corporation,  the  "London  Assur- 
ance." The  other  company  was  just  starting,  in  the  same 
business  of  course.  But  the  Vice-Chancellor  said  he  did 
not  think  it  a  case  for  an  injunction,  and  refused  to  make 
any  order. 

The  third  case  is  that  of  the  Colonial  Life  Assurance 
Company  v.  Home  and  Colonial  Assurance  Company^  Lim- 
itedi^).  The  plaintiff  company  there  was  established  in 
1846,  and  the  defendant  company  in  1864,  and  of  course  the 
application  was  made  soon  afterwards.  There  Lord  Romilly, 
considering  that  the  company  was  established  to  do  colonial 
business,  and  was  bona  fide  established  as  a  new  company, 
held  there  was  no  right  to  the  injunction,  merely  from  the 
similarity  of  the  names. 

The  only  other  case  of  which  I  am  aware  is  a  case  before 
myself  about  a  fortnight  ago,  in  which  a  similar  applica- 
tion was  mad©  by  the  London  and  County  Banking  Com- 
pany V.  Capital  and  Counties  Bank,  There,  following  the 
cases,  I  thought  that  the  mere  similarity  of  the  names  was 
not  sufficient  to  show  any  intention  to  appropriate,  or  any 
possibility  of  appropriating,  the  plaintiff's  business,  and  I 
refused  the  injunction. 

In  this  case  I  am  quite  satisfied  that  there  never  was  an 
intention  on  the  part  of  the  defendants  to  appropriate,  nor 
a  probability  of  their  appropriating  the  plaintiffs'  business  ; 
and  I  am  also  satisfied  that  there  is  not  likely  to  be  any 

(»)  17  L.  J.  (Ch.),  37.  (*)  82  L.  J.  (Ch.)  604.  (»)  88  Beav.,  648. 

26  Eng.  Rep.  44 
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damage  or  Injaiy  to  the  plaintiffs  at  all  from  the  act  of  the 

defendants ;    and   that  being  so,  I  refuse  the  injunction. 
The  costs  will  be  costs  in  the  action. 

Solicitors:  Flux  &  Co.;  O.  Rose  lanes  &  Sort. 

See  24  Eng.  Rep.,  296  note.  prior  user  of  his  gains,  the  court  wiU 

It  is  essential  to  the  idea  of  a  trade-  restrain  such  dishonest  use. 

mark,  by  which  any  particular  manu-  The  test  is,    whether   he  uses  the 

factured  article  is  designated,  that  the  name  honestly  and  fairly  in  the  ordi- 

mark  should  be  annexed  to  or  stamped,  nary  prosecution  of   his   business,  or 

printed,  carved,  or  engraved  upon,  the  dishonestly  to  palm  off  his  own  com- 

article  as  the  same  is  offered  for  sale;  modity  as  the  production  of  another: 

and,  if  the  article  has  not  been  thus  England  «.  The  New  York  Publishing 

distinguished,  its  manufacturer  cannot  Co.,  8  Daly,  375. 

be  said  to  have  appropriated  any  par-  The  doctrine  of  relief  in  equitj 
ticular  trade-mark  :  St.  Louis  Piano  against  infringement  of  trade-marks 
Manufg  Co.  v.  Merkel,  1  Mo.  App.,  rests  upon  the  principle,  that  no  one 
805.  should  be  permitted  so  to  dress  his 
One  has  a  right  to  label  his  goods  goods  for  sale  as  to  enable  him  to  in- 
with  his  own  name,  or  that  of  his  mill,  duce  purchasers  to  believe  that  they  are 
if  no  fraudulent  purpose  is  intended  :  the  goods  of  another. 
Carmichael  t).  Latimer,  11  R.  I.,  895  ;  To  sustain  an  action  in  a  state  court 
England  v.  N.  Y.,  etc.,  8  Daly,  875.  for  an  injunction  against  an  infringe- 
To  entitle  a  party  to  relief  for  an  al-  ment  or  imitation  of  trade-mark  or 
leged  infringement  of  a  trade-mark,  labels,  plaintiff,  although  his  label 
the  resemblance  of  the  simulated  to  the  contains  a  registered  trade-mark,  need 
genuine  trademark  must  be  such  as  to  not  prove  an  imitation  of  that  mark, 
amount  to  a  false  representation,  which  It  is  enough  if  the  general  effect  of  the 
is  liable  to  deceive  the  public,  and  en-  defendant's  wrapper  and  label  consti- 
able  the  imitator  to  pass  off  his  goods  tute  a  wrongful  imitation  of  those  of 
as  those  of  the  person  whose  trade-  plaintiff,  although  defendant  may  have 
mark  is  imitated.  When  ordinary  at-  replaced  the  symbol  or  ''trade-mark" 
tention  on  the  part  of  customers' will  with  a  clearly  different  device  :  Enoch 
enable  them  to  discriminate  between  Morgan's  Sons'  Co.  «.  Schwachofer,  5 
the  trade-marks  of  different  parties  the  Abb.  N.  C,  265,  55  How.  Pr.,  87; 
court  will  not  interfere  :  Popham  v.  Tallcott  v.  Moore,  6  Hun,  106  ;  Coats  v. 
Cole,  66  N.  Y.,  69.  28  Am.  Rep.,  27  Holbrook,  2  Sandf.  Chy..  587;  Osgood 
note,  affirming  88  N.  Y.  Superior  Ct.  v.  Allen,  1  Holmes,  185;  Amoekeag, 
R.,  274, 14  Abb.  (N.S.),  206  ;  Osgood t>.  etc.,  v.  Gamer,  54  How.  Pr.,  297  ;  Mo- 
Allen,  1  Holmes,  185;  Partridge  v.  Lean  v.  Fleming,  96  U.  S.  R.,  245; 
Menck,  2  Sandf.  Chy.,  622 ;  Talcott  «.  Colman  v.  Crump,  70  N.  Y.,  578  ;  Dun- 
Moore,  6  Hun,  106;  Wolfe  ©,  Hart,  4  bar  «.  Glen,  42  Wise.,  118  ;  Wolfe©. 
Victorian  Law  Rep.,  Eq.,  125  ;  Chiun  Hart,  4  Vict.  L.  R.,  Eq.,  125  ;  Chiun  c. 
«.  Thomas,  5  Victorian  L.  R.,  Eq.,  188.  Thomas,  5  Victorian  L.  R.,  Eq.,  188. 

A  person  has  the  right  to  use  his  own  The    numerical    symbol   I,   printed 

name  as  a  trade-mark  to  designate  an  in  large,  bold,  red  characters,  in  a  cer- 

article  which  he  produces  and  sells,  tain  form  and  style,  had  been  used 

although  another  person  of  the  same  since  1873  by  the  complainant  as  one 

name  has  previously  produced  and  sold  of  his  trade-marks  on  the  packages  and 

the  like  article  with  the  same  designa-  boxes  of  certain  classes  of  cigarettes 

tion,  and  has  made  use  of  the  designa-  manufactured  by  him,  and  was  regis- 

tion  as  valuable.  tered  in  the  United  States  patent  office 

Where,  however,  the  latter  use  of  in    June,    1875.      This    symbol    was 

the  designation  in  such  a  case  is  made  originally  employed    to    indicate    the 

for  the  purpose  of  leading  the  public  idea  that  the  cigarettes  were  composed 

to  believe  that  the  articles  so  desig-  of  two  kinds  of  tobacco,  in  the  propor- 

uated  are  those  of  the  prior  user  of  the  tion  of  half  and  half  ;   but  except  so 

designation,  and  thus  depriving  such  far  as  it  indiccUes  this  idea,  which  it 
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does  not  renllj  express,  it  is  a  merely  On  the  dissolation  of  a  partnership 

arbitrary  device.  which  owned  a  trade-mark,  defendants 

On  a  bill  brought  to  enjoin  against  sold  their  interest  in  the  real  and  per- 

another's  ose  of  this  symbol ;  held,  that  sonal  property  to  plaintiff,  nothing  be- 

tfae  complainant  had  not  a  right  to  the  ing  said  at  the  time  aboat  the  good- will 

exclusive  use  of  the  numerical  charac-  or  the  trade-mark  being  contained  in 

ter  k,  written  in  any  ordinary  manner  ;  the  bill  of  sale,  and  no  agreement  that 

but  that  he  bad  a  right  to  the  exclusive  defendant  would    not   engage  in  the. 

nse  of  it  in  the  particular  form,  size,  same  business  :    Held,  that  an  action 

color,  and  style  in  which  he  had  used  would  not  lie  to  restrain  defendants 

and  registered  it :   Kinney  v.  Allen,  1  from  using  the  trade-mark  ;  that  it  did 

Hughes,  106.  not  pass  as  an  incident  to  what  was 

Where  a  man  has  given  his  own  sold,  and  was  no  necessary  part  thereof, 

name  to  a  particular  manufacture,  and  and  that  either  of  the  late  partners 

sells  the  use  of  his  name  in  the  manu-  could  use  it  until  he  divested  himself 

facture  of  those  particular  goods,   a  of  the  right :  Hurver «.  Dannenhoffer, 

court  of  equity  will  restrain  him  from  11  N.    x.  Weekly  Dig.,  79,  Court  of 

advertising  goods  of  the  same  quality  Appeals. 

under  his  own  name,  though  actually  Courts  of  equity  refuse  to  interfere 
made  by  him.  in  behalf  of  persons  who  claim  prop- 
Where  one  named  "  Oakes  "  sold  the  erty  in  a  trade* mark  acquired  by  ad- 
exclusive  right  to  manufacture  and  sell  vertising  their  wares  under  represen- 
"  Oakes'  Cuidies,''  he  was  restrained  tations  that  are  false :  Seabuiy  v. 
from  manufacturing  and  selling  candies  Orosvenor,  53  How.  Pr.,  192,  XT.  S. 
made  by  him  as  "Oakes  Candies:"  Circuit  Ct.,  Southern  Dist.  N.  Y. 
Probasco  v,  Bonyou,  1  Mo.  App.,  241. 


[9  Chancery  Division,  668.] 
M.R..  July  4,  1878. 

*Talbot  V.  Prere.  [568 

[1871    T.     88.] 

Mfnigagor  a$ul  Mortgagee — Ex/eaUor — SimpU  CofUracf  Debt — Retainer — Preference — 

Jiighla  of  SpeciaUy  Creditore, 

Where  a  mortgagor  dies  insolvent,  and  the  mortgagee  then  realizes  his  security, 
and.  after  paying  himself  the  mortgage  debt  out  of  the  proceeds,  has  a  surplus  m 
his  hands,  he  cannot  retain  tliat  surplus  in  payment  of  a  simple  contract  deot  due 
to  him  from  the  mortgagor  and  so  give  himself  a  preference  over  the  other  cred- 
itors, but  must  hand  it  over  to  the  mortgagor's  legal  personal  representative  as  part 
of  his  estate ;  the  mortgagee  being  merely  in  the  position  of  a  trustee  of  the  sur- 
plus for  the  estate. 

And  if  the  mortgagee  in  such  a  case  happens  to  be  the  executor  of  the  mort- 
gagor, still  he  cannot,  under  an  executor's  general  right  of  retainer  or  preference, 
retain  the  surplus  in  payment  of  the  simple  contract  debt,  to  the  prejudice  of  a 
creditor  of  a  higher  degree,  whether  the  debt  is  due  to  himself  individually  or  tu  a 
partnership  of  which  he  happens  to  be  a  member. 

A.,  having  mortgaged  certain  life  policies  to  B.  <&  C,  a  firm  of  solicitors,  to 
secure  a  bill  of  costs,  died  insolvent.  B.  <fe  C.  then  received  the  policy  moneys,  and, 
after  paying  themselves  their  mortgage  debt  thereout,  had  a  surplus  remaining  in 
their  hands.  A.'s  widow  and  executrix  then  filed  a  bill  against  B.  <&  C.  for  accounts 
and  payment  of  the  surplus,  and  a  decree  was  made  directing  the  usual  mortgagor 
and  mortgagee  accounts  against  B.  <&  C,  under  which  a  balance  was  found  due  from 
them  as  mortgagees.  After  the  decree  A/s  executrix  died,  having  appointed  B.  her 
executor,  and  Uie  action  was  revived  against  B.  <&  C,  by  substituting  a  judgment 
creditor  of  A  as  plaintiff : 
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A  summons  by  B.  <b  C.  to  be  allowed  to  retain  the  balance  in  payment  of  a  simple 
contract  debt  due  to  them  from  A.,  was  refused,  with  costs. 

The  principle  of  retainer  or  preference  in  the  case  of  a  mortgagee  or  executor 
discussed. 

Spalding  v.  77iom/won('),  In  re  ffaaelfoofa  jBsiate(%  and  JSe  parte  National 
Bank  (*),  not  followed. 

Adjourned  summons.  By  aa  indenture  dated  the  27th 
of   July,    1868,   Captain  Talbot   assigned  (amongst   other 

f)roperty)  certain  policies  of  assn ranee  on  his  life  to  his  so- 
icitors,  Messrs.  Frere  &  Forster,  by  way  of  mortgage  (but 
subject  to  certain  prior  mortgages)  for  securing  a  sum  of 
£2,000  due  from  him  to  the  firm  for  costs  and  otherwise, 
569]  with  the  *usual  proviso  for  redemption  on  payment 
by  the  mortgagor  of  the  amount  so  secured,  with  interest. 

In  August,  1869,  Captain  Talbot  died,  having  by  his  will 
given  all  his  property  to  his  widow,  and  appointed  her  his 
sole  executrix. 

Messrs.  Frere  &  Forster  eventually  received  the  monevs 
which  upon  the  testator's  death  became  payable  upon  tne 
policies,  together  with  other  moneys  forming  part  of  the 
above-mentioned  mortgage  security,  and  out  of  these  moneys 
paid  off  all  the  mortgages,  including  their  own,  after  which 
a  considerable  balance  remained  in  their  hands. 

The  testator  was  at  his  death  indebted  to  a  great  number 
of  creditors,  both  on  special  and  simple  contract,  whose 
claims  his  estate  was  wholly  insufficient  to  satisfy,  and  ac- 
cordingly in  1871  the  bill  in  this  action  was  filed  by  his 
widow  against  Messrs.  Frere  &  Forster  at  the  instance  of 
one  Keay,  a  judgment  creditor  of  the  testator,  for  accounts 
against  the  defendants  as  mortgagees  and  for  payment  of 
the  balance  remaining  in  their  hands  as  such  mortgagees, 
which  balance  Messrs.  Frere  and  Fors.ter  claimed  to  retain 
on  the  ground  that  a  sum  of  money  exceeding  the  amount 
of  such  balance  remained  due  to  them  from  the  testator's 
estate. 

In  1872  a  decree  was  made  in  the  action  directing  accounts 
of  all  dealings  and  transactions,  generally,  between  the  de- 
fendants, and  the  testator  and  his  legal  personal  representa- 
tive, and  declaring  that  the  mortgage  of  the  27th  of  July, 
1868,  should  stand  as  a  security  only  for  what  should  be 
found  due  to  the  defendants  on  taking  such  accounts. 

In  1874  the  plaintiff,  Mrs.  Talbot,  died,  having  by  her 
will  appointed  the  defendant  Frere  her  executor,  and  he 
was  now  her  sole  legal  personal  representative. 

On  Mrs.  Talbot's  death  Keay  was  substituted  as  plaintiff 
in  the  action  by  order  of  revivor. 

(')  26  Bcav.,  637.        («)  Law  Rep.,  13  Eq.,  327.         (»)  Law  Rep.,  14  Eq.,  607. 
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Subsequently,  in  taking  the  accounts  under  the  decree, 
the  Chief  Clerk  was  directed  by  the  judge  to  limit  them  to 
transactions  between  the  testator,  Captain  Talbot,  and  the 
defendants,  as  mortgagor  and  mortgagees — all  accounts  of 
moneys  claimed  to  be  due  to  the  defendants  beyond  the 
amount  of  their  mortgage  debt  being  thus  excluded — and 
■ultimately  a  balance  of  £1,882  4s.  2a.  was  found  due  from 
the  defendants  on  that  footing ;  but  out  of  this  *bal-  [570 
ance  the  defendants,  and,  in  particular,  Mr.  Frere,  as  execu- 
tor of  Mrs.  Talbot,  the  executrix  of  the  testator,  claimed  to 
be  entitled  to  retain  the  items  so  excluded  from  the  ac- 
counts, and  which  items  consisted  of  certain  sums  of  money 
alleged  to  be  due  on  simple  contract  from  the  testator  or  his 
estate  in  respect  of  payments  pr  advances  made  by  both  de- 
fendants to  or  on  account  of  his  widow  as  his  legal  per- 
sonal representa-tive. 

This  summons  was  accordingly  taken  out  by  the  defend- 
ants to  obtain  a  declaration  that  they  were  entitled  to  retain 
the  amount  of  the  alleged  simple  contract  debts  out  of  the 
£1,882  4*.  2d.,  and  to  have  all  necessary  accounts  taken  for 
that  purpose. 

Chiltpy  Q.C.,  and  IT.  A.  Giffard,  for  the  defendants: 
This  summons  is  based  on  the  right,  first,  of  Mr.  Frere 
alone,  as  executor  of  Captain  Talbot,  and,  secondly,  of 
Messrs.  Frere  &  Forster  as  Captain  Talbot's  mortgagees,  to 
retain  out  of  the  balance  found  due  by  the  Chief  Clerk  the 
amount  alleged  to  be  due  to  us  from  Captain  Talbot  'on 
simple  contract. 

We  admit  there  is,  at  first  sight,  a  difliculty  in  maintain- 
ing our  right  as  creditors  on  simple  contract  against  the 
present  plaintiflf's  right  as  a  judgment  creditor;  but  it 
should  be  remembered  that  this  was  originally  a  suit  by  the 
mortgagor's  legal  personal  representative,  who  could  not 
lierself  have  claimed  to  be  a  creditor  of  a  higher  degree 
than  ourselves,  and  that  the  decree  was  a  decree  made  for 
the  benefit  of  the  mortgagor  or  his  legal  personal  represen- 
tative. That  decree  still  continues,  and  is  not  altered  in 
any  way  by  the  mere  fact  that  a  person  happening  to  be  a 
judgment  creditor  of  the  mortgagor  has  the  conduct  of  the 
proceedings. 

Treating,  then,  this  as  a  suit  for  the  benefit  of  the  mort- 
gagor or  his  legal  personal  representative,  who  is  now  Mr. 
Frere,  we  rely  on  the  ordinary  right  of  retainer — as  distin- 
guished from  set-oflE — to  which  an  executor  is  entitled  in 
r^pect  of  a  debt  due  to  him  from  his  testator. 
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[Jessel,  M.B.:  The  principle  is,  and  always  has  been, 
one  of  preference,  not  of  retainer.  As  tlie  law  formerly 
stood  as  regards  executors — and  it  is  the  same  still — ^an  ex- 
ecutor had  a  right  to  prefer  one  ci^editor  to  another  as 
571]    amongst  creditors  of  equal  *degree.     He  could  not 

f)refer  a  creditor  lower  in  rank  to  a  creditor  higher.  It  fol- 
owed,  therefore,  that  if  he  was  a  creditor  he  had  a  right  to 
prefer  himself  to  another  creditor  of  equal  degree ;  and 
this  was  called  '^ retainer"  because  he  had  the  money  in  bis 
own  hand3;  but  it  was,  in  reality,  the  exercise  of  the  right 
of  preference  in  his  own  favor,  and  the  proof  that  that  was 
so  was  that  he  had  no  right  of  retainer  against  a  creditor  of 
a  higher  degree.] 

Then,  upon  the  second  point,  if  the  plaintiff  comes  into 
equity  as  representing  the  testator's  estate,  he  must  do 
equity :  and  the  equity  here  is  that  the  mortgagees  of  the 
testator  having  a  balance  in  their  hands,  the  representative 
of  the  testator  must  do  what  the  testator  himself  would 
have  done,  that  is,  allow  them  to  retain  out  of  that  balance 
a  debt  due  to  them  over  and  above  the  mortgage  debt ;  for 
we,  being  mortgagees  and  having  possession  of  this  money, 
cannot,  we  submit,  be  called  upon  to  give  it  up  without 
payment  of  our  simple  contract  debt.  That  such  an  equity 
exists,  and  that  a  mortgagee  has  such  a  right  of  retainer  as 
we  now  claim,  was  decided  by  Lord  Romilly  in  In  re  Hasel- 
foots  Estate{^\  which  is  on  all  fours  with  this  case,  and  in 
which  his  Lordship  followed  his  previous  decision  in  Spald- 
ing V.  Thompson  (*).  Moreover,  both  those  decisions  have 
been  recognized  as  law  and  followed  by  Vice-Chancellor 
Malins  in  Bx  parte  National  Bank(^\  where  his  Lordship 
says(*),  '^If  A.  creates  a  mortgage  in  favor  of  B.,  and  the 
mortgage  being  realized,  he  has  the  balance  in  his  hands, 
natural  justice  would  seem  to  point  out  that  he  would  be 
entitled  to  retain  the  surplus  and  apply  it  in  payment  of  a 
general  debt  due  to  him." 

[Jessel,  M.R.:  I  must  confess  I  cannot  see  upon  what 
principle  those  cases  were  decided.  I  should  have  thought 
equity  and  natural  justice  were  exactly  the  other  way. 
There  can  be  no  natural  justice  in  allowing  one  creditor  of  a 
testator,  simply  because  he  happens  to  have  a  mortgage,  to 
retain  the  balance  in  favor  of  himself  to  the  prejudice  of  the 
other  creditors,  thus  virtually  giving  himself  another  mort- 
gage. If  a  man  has  a  mortgage  on  a  dead  man's  propertv, 
and  he  realizes  the  property  and  pays  off  the  mortgage  debt 

(»)  Law  Rep.,  18  Eq.,  827.  (»)  Law  Rep.,  14  Eq.,  507. 

O  26  Beav.,  637.  {*)  Ibid,  616. 
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and  has  a  surplus,  surely,  according  to  *natural  jus-  [572 
tice,  the  surplus  ought  to  belong  to  the  dead  man's  estate, 
to  be  divided  among  the  creditors.  He  is  only  a  bare  trus- 
tee of  the  surplus.  It  seems  to  me  that  the  correct  view  of 
the  law  is  stated  by  Mr.  Hemming  in  his  argument  in  In  re 
HaselfooV  s  Estaie  (*). ] 

It  is  laid  down  in  Fisher  on  Mortgages  ('),  that  simple 
contract  debts  due  from  the  mortgagor  may  be  tacked 
against  him,  so  as  to  avoid  the  circuity  of  action  which 
would  result  from  the  mortgagee  creditor  being  driven  to 
enforce  his  claim  as  creditor  by  a  separate  action. 

No  doubt,  if  this  were  the  case  of  a  creditor  suing  and 
seeking  to  have  a  charge  on  the  assets  of  an  insolvent  estate, 
a  simple  contract  creditor  could  not,  as  against  the  creditor 
so  suing,  maintain  a  right  to  tack  or  retain ;  but  this  is  not 
a  suit  of  that  character. 

Daveyy  Q.C.,  and  Jolliffe^  for  the  plaintiff,  were  not 
called  upon. 

[Jessel,  M.B.,  mentioned  Molfe  v.  CJiesterf^)  and  Irhy  v. 

IrbyO^ 
Jessel,  M.B.:    The  testator  in  this  case  being  entitled  to 

policies  of  assurance  on  his  life,  mortgages  them  to  certain 
persons  in  the  usual  way.  Aft^^r  the  mortgagor's  death  his 
executrix  files  a  bill  for  an  account,  the  mortgagees  having 
received  the  policy  moneys  from  the  offices.  As  I  under- 
stand the  matter,  if  in  such  a  case  there  is  more  than  suffi- 
cient to  pay — as  there  is  here — the  principal  of  the  mortgage 
debt  with  interest  and  costs,  the  mortgagee  is  a  bare  trustee 
of  the  balance  for  the  executor  of  the  mortgagor,  that  is,  for 
the  mortgagor's  estate. 

But  the  mortgagees  say,  "We  are  simple  contract  credit- 
ors of  the  testator.  We  claim  to  keep  the  balance,  or — if 
the  balance  exceeds  the  debt — a  sufficient  part  of  the  bal- 
ance in  payment  of  our  simple  contract  debt."  That  would 
be  perfectly  intelligible  if  the  estate  were  solvent,  as  it  would 
avoid  circuity  of  action  ;  but  the  executor  says  and  proves 
that  the  estate  is  heavily  insolvent ;  it  is  not  even  sufficient 
to  pay  the  specialty  creditors  who,  as  the  *law  stood  [573 
at  the  date  of  this  testator's  decease,  were  entitled  to  a  pref- 
erence :  and  the  executor  says  therefore  to  the  mortgagees, 
"This  is  not  avoiding  circuity  of  action,  but  is  an  attempt 
on  your  part  as  simple  contract  creditors  to  gain  a  preference 
over  creditors  of  superior  degree ;  but  even  if  there  were  no 
creditors  of  superior  degree,  and  there  were — as  there  are — 

(*)  Law  Rep.,  13  £q.,  827.  (*)  20  Beav.,  610. 

(»)  8d  ed.,  pp.  617,  619.  (*)  22  Beav.,  217. 
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a  great  many  creditors  of  equal  degree,  it  is  also  an  attempt 
to  take  a  preference  as  regards  that  degree ;  therefore  I  say 
it  is  not  circuity  of  action  at  all,  but  an  attempt  on  your 
part  to  get  a  preference  over  the  other  creditors.'' 

There  is  no  law,  so  far  as  I  am  aware,  which  entitles  a 
person  who  is  a  bare  trustee  for  the  testator  or  for  the  testa- 
tor's estate,  to  acquire  by  reason  of  his  position  as  trustee, 
any  charge  or  lien  on  the  trust  money  in  respect  of  a  simple 
contract  debt. 

I  asked  the  mortgagees'  counsel,  not  unnaturally,  on  what 
principle  such  a  doctrine  could  be  founded.  One  ground 
they  said  was  circuity  of  action.  That  I  have  disposed  of. 
Secondly,  it  was  said  there  is  a  doctrine  of  possession.  Ac- 
cording to  our  law,  it  is  alleged,  whoever  gets  possession  of 
property  may  keep  it  if  he*  can,  and  he  has  a  right  to  keep 
it  if  he  has  any  claim  whatever  against  its  owner.  No  doubt 
there  is  sometimes  a  general  lien  either  by  custom  of  trade, 
or  otherwise,  which  entitles  a  creditor  to  keep  the  property 
deposited  with  him  even  for  safe  custody — to  keep  it  until 
he  is  paid.  That  is  a  general  lien  given  by  law  in  tne  nature 
of  a  mortgage:  instead  of  being  special  security  it  is  a  gen- 
eral security.  There  is  not  a  pretence  for  anything  of  the 
sort  here.  What  right  has  the  mortgagee  to  keep  the  prop- 
erty ?  None  that  I  know  of,  because  even  the  right  of  set-off 
as  at  present  subsisting  is  the  creation  of  statute  (')  by 
which,  when  a  man  owed  money  to  A.,  and  was  also  the 
creditor  of  A.,  he  was  entitled  to  set-off,  but  there  could  not 
be  a  set-off  until  action  brought  and  set-off  pleaded.  In  this 
case  the  mortgagee  cannot  plead  set-off.  He  is  a  trustee 
of  money  for  the  estate,  and  his  claim  is  only  a  simple  con- 
tract debt  against  that  estate 

As  I  said  before,  the  plaintiff  is  a  specialty  creditor  and 
the  mortgagees  are  simple  contract  creditors;  their  rights, 
therefore,  are  not  rights  of  equal  degree. 
674]  *Then  a  third  ground  was  put,  that  he  who  comes 
into  equity  mugt  do  equity.  I  entirely  agree  with  that. 
The  question  is,  what  is  the  equity?  Assuming  that  there 
were  no  specialty  creditors  in  the  case,  but  that  they  were 
all  simple  contract  creditors — ^all  creditors  of  equal  degree — 
the  equity  is  to  divide  the  assets  equitably  among  them  ; 
and  that  is  what  the  plaintiff,  as  representing  the  testator's 
estate,  says  he  wants  to  do.  It  appears  to  me  he  is  willing 
to  do  equity,  but  that  the  trustees  are  not  willing  to  do 
equity.     They  want  to  get  a  preference  in  the  distribution 

(1)  2  Geo.  2,  c.  22,  s.  18,  and  d  Geo.  2,  c.  24,  as.  4,  6. 
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of  the  assets.     Therefore  there  does  not  appear  any  sub- 
stantial argument  on  the  third  ground. 

Then,  the  argument  being  exhausted — or  for  lack  of  argu- 
ment— recourse  is  had  to  authority,  and  three  cases  have 
been  cited.  All  I  can  say  is,  I  do  not  understand  them.  It 
is  no  use  my  commencing  on  them,  I  cannot  make  out  any 
principle  on  which  they  were  decided,  and  I  confess  I  do  not 
understand  them.  As  I  have  often  said,  I  cannot  follow  an 
authority  unless  I  understand  its  principle.  If  a  case  lays 
down  a  principle  it  is  a  guide  to  other  judges,  but  a  mere 
decision  where  you  cannot  nnd  out  the  principle  is  of  no 
use  at  all.  The  only  use  in  citing  an  authority  is  as  an 
illustration  of  some  principle  or  rule  of  law,  but  where  none 
is  to  be  found  and  none  to  be  extracted  from  the  case  cited, 
it  is  utterly  useless  for  the  purpose  of  a  judge,  however 
desirous  he  may  be  of  following  it. 

The  law  had  been  perfectly  well  settled  on  all  these  points 
many,  many  years  before  those  cases  were  thought  or  heard 
of,  and  I  do  not  think  the  judges  who  decided  those  cases 
intended  to  do  more  than  to  follow  the  rule  of  law  already 
laid  down  :  they  did  not  intend  to  lay  down  new  law. 

That  being  so  it  appears  to  me  that  the  notion  of  the  trus- 
tee having  either  a  lien,  or  mortgage,  or  charge,  or  right 
of  preference  is  wholly  unfounded.  No  such  right  ever 
existed. 

Reference  has  been  made  to  the  ri^ht  of  retainer  by  an 
executor.  There  is  a  right  given  by  law  to  the  executor, 
whether  as  a  reward  for  his  gratuitous  exertions  in  winding 
up  the  estate  or  not,  I  do  not  know,  but  the  Legislature  has 
not  thought  fit  to  interfere  with  it,  and  that  right  is  a  posi- 
tive preference  given  to  him  over  all  creditors  of  equal  de- 
gree, and  his  retainer  is  a  mere  *exercise  of  the  pref-  [575 
erence,  when  you  examine  it,  in  his  own  favor.  Of  course, 
if  the  mere  fact  of  a  man  being  in  possession  gave  him  that 
preference,  there  would  be  some  ground  for  the  defendants' 
contention  ;  but,  as  I  put  it  in  the  course  of  the  argument, 
I  do  not  know  that  a  preference  is  given  to  a  creditor  merely 
because  he  is  in  possession  of  assets.  It  could  not  be  al- 
leged, if  the  testator  lent  his  creditor  a  horse,  that  the  cred- 
itor could,  after  the  testator's  death,  keep  the  horse  until 
the  debt  was  paid  ;  or,  if  the  testator  put  bonds  which  are 
payable  to  bearer  in  his  creditor's  hands  for  safe  custody 
only,  the  creditor  not  being  a  banker  or  a  person  by  law 
having  a  right  of  general  lien,  that  he  could  keep  the  bonds 
because  he  was  a  creditor.  The  same  principle  would  ap- 
26  Eng.  Rep.  46 
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ply  whether  it  was  a  bag  of  sovereigns,  or  a  bond  payable 
to  bearer,  or  a  horse :  there  is  no  distinction. 

That  being  so,  thi&  claim  fails.  I  think  it  fails  on  another 
ground.  The  debt  is  a  debt  due,  not  to  Mr.  Frere,  the  ex- 
ecutor, individually,  but  to  himself  and  Mr.  Forster  on  joint 
account ;  and  this  is  an  attempt  to  carry  the  notion  of  pref- 
erence beyond  the  right  of  tne  executor  alone  to  the  right 
of  a  firm  in  which  the  executor  happens  to  be  a  partner,  on 
the  ground  of  the  executor's  right  of  preference  as  applied 
to  a  firm  of  which  the  executqr  is  a  partner.  But  the  rea- 
son for  such  a  right  of  preference  is  clear.  It  is  a  legal 
preference.    The  executor  cannot  sue  himself,  and  he  cannot 

grove  against  himself  in  anv  other  way  except  by  retainer, 
fow,  he  can  retain  on  behalf  of  himself  and  partners,  and 
that  is  the  mere  exercise  of  the  right  of  preference  at  law, 
all  partners  suing  together  as  one  man.  That  is  the  expla- 
nation of  the  right  of  the  executor  to  pay  the  joint  debt  of 
the  partnership  of  which  he  is  one  of  the  partners.  But  that 
principle  has  no  relation  whatever  to  a  person  who  by  law 
has  no  preference.  You  cannot  apply  the  doctrine  of  pref- 
erence in  the  case  of  partnership  where  it  does  not  apply  to 
individuals  ;  and,  as  1  said  before,  this  is  quite  a  fatal  objec- 
tion, independently  of  the  other  one. 
The  summons  is  therefore  refused,  with  costs. 

Solicitors  for  plaintiff :  Bower  &  Cotton. 
Solicitors  for  defendants :  Frere^  Forster  &  Frere. 


[9  Chancery  Division,  676.] 
M.R.,  July  14,  1878. 

676]  *-^^  ^^  Birkett. 

WiU-^ChariiabU  Beqtiettr—O^eet  pardy  UUgal-^Rtpair  of  Tomb^Whole  Fund  ^Vat 
to  valid  Charity — Co9t» — Executor — Trustee  Rdief  Act — Proceeding  by  Summone 
instead  of  by  Payment  into  Court, 

Bequest  to  the  incumbent  for  the  time  being  of  U.  of  £600,  the  income  to  be  ap- 
plied, when  necessary,  in  keeping  in  repair  the  grave  and  the  railing  and  tombstone 
of  A.,  and  the  remainder  of  such  income  to  be  applied  in  providing  wine  and  bread 
for  the  sick  poor  of  U.,  with  a  g^ft  of  the  residue  to  the  executor  in  trust  for  B.  The 
executor  paid  the  legacy  into  court  under  the  Trustee  Relief  Act.  On  petition  by 
tlie  incumbent : 

Held,  that  the  first  purpose  of  the  gift  being  invalid,  the  whole  of  the  income  was 
applicable  to  the  charity' ;  and  that  the  sum  should  be  paid  to  the  official  charity 
trustee  to  invest  and  pay  the  income  to  the  incumbent  of  U.  for  the  time  being  to 
be  applied  by  him  for  the  sick  poor  of  the  parish,  as  in  the  will  directed :  the  ex- 
ecutor's costo  not  to  be  allowed  out  of  the  fund,  though  he  might  take  it  out  of  the 
residue. 
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The  cases  of  Chapman  v.  Brown  Q\  Magi»irates  of  Dundee  ▼.  MorriMi^\  and  Fi»k  v. 
-4ttorfMy-^cn«ra/C),  commented  on. 

SembUf  under  the  present  practice,  when  it  is  doubtful  to  whom  a  legacy  is  pay- 
able, the  better  course  is  bot  by  payment  into  court  under  the  Trustee  Relief  Act, 
but  by  an  administration  summons,  waiving  accounts,  simplv  for  the  purpose  of  ob- 
taining the  decision  of  the  judge,  or,  after  taking  out  such  summons,  where  both 
parties  agree,  by  submitting  a  statement  of  tacts  in  the  nature  of  a  special  case  for 
the  opinion  of  the  judge. 

If  the  executor  does  pay  it  in  he  will  be  left  to  take  his  costs  out  of  the  residuary 
estate,  and  will  not  have  them  out  of  the  l^^y. 

Petition.  Margaret  Birkett,  who  died  in  1876,  by  her 
will,  dated  the  15th  of  March,  1872,  gave  the  following  be- 
quest: "To  the  incumbent  for  the  time  being  of  Unsworth 
tlie  sum  of  £600,  the  income  to  be  applied  when  necessary 
in  keeping  in  good  repair  the  crave  and  the  railing  and 
tombstone  of  my  late  father,  and  the  remainder  of  such  in- 
come to  be  applied  by  such  incumbent  for  the  time  being  in 
providing  wine  and  bread  for  the  sick  poor  of  Unsworth." 
The  testatrix  j^ve  her  residuary  estate  to  her  executor, 
William  Rawlinson,  in  trust  for  Thomas  Butterworth  on 
his  attaining  the  age  of  twent^p'-one. 

*The  legacy  of  £600  was  paid  into  court  under  the  [577 
Trustee  Kelief  Act  by  the  trustee  and  executor,  and  the 
Rev.  B.  Compton,  the  incumbent  of  Unsworth,  now  pre- 
sented his  petition  for  payment  of  the  whole  fund  to  himself 
to  be  applied  for  the  benefit  of  the  poor  of  the  parish. 

Oswald,  for  the  petitioner :  The  gift  of  a  portion  of  the 
income  for  keeping  in  repair  the  grave,  the  railing,  and  the 
tombstone  of  the  father  of  the  testatrix,  being  void,  there 
can  be  no  apportionment  of  the  fund  between  the  residuary 
legatees  and  the  charity,  but  the  whole  fund  is  applicable 
to  the  charitable  purposes  mentioned  in  the  will :  Pisk  v. 
Attarney-Oenerat {*) ;  Dawson  v.  Small  (*) ;  In  re  Wil- 
liaras  if).  The  petitioner,  therefore,  is  entitled  to  the  whole 
fund  to  be  applied  by  him  as  in  the  will  directed. 

Davey^  Q.C.,  and  Warmington,  for  the  residuary  legatee 
of  the  testatrix,  and  also  for  the  trustee  and  executor :  The 
whole  of  the  gift  is  void  ;  or  if  it  be  held  that  the  charitable 
gift  of  the  surplus  is  good,  we  contend  that  the  gift  of  so 
much  as  will  produce  the  income  necessary  to  Keep  the 
tombstone  in  repair,  which  is  an  ascertainable  amount,  as 
in  the  case  of  the  Magistrates  of  Dundee  v.  Morris  Q,  is 
void.  In  Fisk  v.  Attorney-Oeneral,  Vice-Chancellor  Wood 
seems  to  have  misapprehended  the  Magistraies  of  Dundee 
V.  Morris^  and  to  have  considered  that  it  overruled  a  de- 

(»)  6  Vea.,  404.  (*)  Law  Rep.,  18  Eq.,  114;  9  Eng.  R., 

(*)  S  Maoq.,  184.  686. 

(»)  Law  Rep.,  4  Eq..  621.  (»)  6  Ch.  D.,  785  ;  22  Eng.  R.,  487. 
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cision  of  Sir  William  Grant  in  Cliapman  v.  Brown  (') ;  but 
that  is  not  so,  for  in  Chapman  v.  Brown  it  was  impossible 
to  ascertain  the  amount  required  for  the  purpose  named  by 
the  testator,  namely,  for  the  building  of  a  chapel.  The 
principle  of  the  earlier  cases  of  CJiapman  v.  Brown  and 
Magistrates  of  Dundee  v.  Morris  is  applicable  to  the 
present  case,  and  though  there  are  later  decisions  where 
a  different  view  has  been  taken,  they  are  capable  of  expla- 
nation. 

We  submit,  therefore,  that  the  residuary  legatee  is  enti- 
tled, at  any  rate,  to  so  much  of  the  fund  as  would  be 
578]  required  to  produce  *the  income  necessary  to  keep 
in  repair  the  grave,  the  railing,  and  the  tombstone  men- 
tioned in  the  will,  supposing  that  purpose  had  been  valid. 
If  the  gift  of  the  surplus  for  the  charitable  object  takes 
effect,  the  amount  should,  we  submit,  be  paid,  not  into  the 
hands  of  the  petitioner,  but  to  the  official  charity  trustee  to 
invest  and  i)ay  the  income  to  the  incumbent  of  Unsworth  for 
the  time  being,  to  be  applied  by  him  for  the  poor  of  the 
parish,  according  to  the  directions  in  the  will. 

Jessel,  M.R.:  This  case  is  a  singular  illustration- of  the 
way  in  which  our  law  gets  altered. 

The  question  I  have  to  decide  is,  whether  this  bequest  is 
valid  or  not  valid,  as  regards  the  whole  of  the  income  of  a 
sum  of  £500,  or  as  regards  part  of  it. 

Now  I  have  no  hesitation  in  saying  that,  if  there  were  no 
authorities,  I  should  feel  very  little  difficulty  in  deciding 
quite  in  a  different  way  from  that  in  which  I  am  about  to 
decide.  If  there  were  no  authorities,  I  should  hold,  where 
there  is  a  gift  of  money  upon  trust  to  apply  a  portion  of 
the  income  for  a  definite  purpose,  and  tnen  to  apply  the 
surplus  for  another  purpose,  that,  if  the  first  purpose  were 
sufficiently  defined  to  enable  you  to  ascertain  the  amount 
of  the  income  that  would  be  required  for  it,  and  that  pur- 
pose failed  through  the  gift  being  invalid,  the  gift  of  the 
surplus  would  be  unaffected  beyond  the  amount  so  ascer- 
tained. 

If,  for  instance,  a  man  were  to  give  an  income  of  £10,000 
a  year  in  trust  in  the  first  place  to  keep  his  father's  tomb- 
stone in  repair,  which  under  no  conceivable  estimate  could 
exceed  £20  a  year,  and  directed  the  residue  of  the  £10,000  a 
year  to  go  to  charity,  I  should  assume  that  good  law,  which 
always  means  common  sense,  and  common  sense  would 
concur  in  saying  that  the  £20  gift  was  void,  and  that  the 
£9,980  was  well  given  to  charity.     I  should  have  felt  no 

(>)  6  Ves.,  404, 
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difficulty  whatever  in  saying  that  was  the  law.  I  think, 
considering  what  the  House  of  Lords  did  in  the  Scotch  case 
which  has  been  referred  to — Magistrates  of  Dundee  v.  Mor- 
ris {^) — where  they  appear  to  have  held  that  a  gift  of  a  sum 
of  money  to  found  a  nospital,  which  was  in  fact  a  school 
for  100  *boys,  was  sufficiently  definite,  inasmuch  as  [579 
the  amount  required  for  the  hospital  could  be  ascertamed, 
that  you  might  say,  in  like  manner,  that  the  amount  re- 
quired for  the  repair  of  a  tombstone  is  always  sufficiently 
definite,  especially  where  it  is  an  existing  tombstone,  the 
average  amount  required  for  the  repair  of  which  might  be 
ascertained  by  any  competent  person.  It  appears  to  me, 
therefore,  in  principle  you  would  ascertain  the  amount  re- 
quired for  the  tombstone,  and  devote  the  rest  to  the  purpose 
of  charity. 

I  quite  agree  to  this,  that  if  the  first  object  is  not  so  de- 
fined that  you  can  reasonably  ascertain  the  amount  required, 
the  whole  must  fail,  because  you  might  then  apply  the 
whole  of  the  gift  to  the  first  object ;  and  therefore,  if  you 
could  apply  the  whole  of  the  income  properly  and  fairly  to 
the  first  obiect,  there  would,  of  course,  be  no  ascertainable 
residue.  And  that  appears  to  me  to  have  been  the  case  of 
Chapman  v.  Brown  ('),  which  I  mnst  say,  with  the  greatest 
possible  deference  to  three  or  four  judges,  does  not  appear 
to  me  to  be  overruled  by  the  case  of  Magistrates  of  Dundee 
V.  Morris  {^\  In  that  case  the  House  of  Lords  thought 
there  was  sufficient  limitation  pointed  out  by  the  will  as  to 
the  charitable  object  to  enable  them  to  ascertain  the  amount 
required  to  be  applied  for  carrying  out  that  object.  But  in 
Chapman  v.  Brown^  Sir  William  want  was  of  opinion  that 
there  was  not  enough  to  enable  him  to  decide ;  and  I  must 
say,  if  it  were  not  improper  for  me  to  express  an  opinion  as 
between  Vice-Chancellor  Wood  and  Sir  William  Grant, 
that  in  my  opinion  Sir  William  Grant  was  clearly  right, 
namely,  that  there  was  not  enough. 

The  purpose  in  the  case  of  Chapman  v.  Brown  was  this. 
The  testatrix  gave  the  residue  of  her  estate  to  executors 
^^  for  the  purpose  of  building  or  purchasing  a  chapel  for  the 
service  of  Almighty  God."  Now,  could  any  liuman  being 
say  what  would  be  reasonable  for  the  purpose  of.  building 
such  a  chapel  t  You  might  have  any  kind  of  a  chapel ; 
you  might  have  something  very  much  like  a  barn,  a  kind 
of  structure  with  which  we  are  but  too  familiar  in  this 
country,  o/you  might  have  a  beautiful  chapel  resembling, 

(»)  8  Macq.,  184.  (?)  Vee.,  404. 
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for  iDStance,  La  Sainte  Chapelle  in  Paris,  or  the  Sistine 
chapel  at  Rome.  I  mean  to  say  there  is  no  possible  limi- 
tation, so  that  there  was  nothing  at  all  to  gaide  the  court, 
680]  that  I  can  find,  in  the  case  *of  Chapman  v.  Brown  (*) ; 
and  there  was  nothing  to  prevent  the  whole  of  the  residue 
from  being  applied  to  the  building  of  the  chapel.  The  ex- 
ecutors had  a  discretion.  The  testatrix  said  that  there 
might  be  an  overplus,  and  if  there  was,  they  might  devote 
it  to  something  else,  but  from  the  nature  of  the  gift  the 
whole  of  the  residue  might  well  have  been  applied  to  build- 
iug  the  chapel.  It  does  not  appear  that  there  was  more 
than  sufficient,  if  the  whole  of  the  residue  were  so  applied, 
to  build  a  decent  chapel.  It  appears  to  me,  therefore,  that 
there  is  nothing  in  the  authority  of  Magistraies  of  Dundee 
v.  Morris  (")  which  at  all  interferes  with  Cliapman  v. 
Brown,  the  principle  being,  as  I  have  said,  that  if  you  can- 
not fairly  ascertain  what  is  the  extreme  sum  required  for 
the  first  purpose,  so  that  you  may  properly  apply  the  whole 
property  given  to  the  first  purpose,  then  oi  course,,  if  the 
first  purpose  is  void,  the  contingent  surplus  cannot  be  ascer- 
tained, and  the  whole  ^ft  fails. 

That  being  my  opinion  as  to  the  case  if  it  were  untram- 
melled by  any  authorities,  what  do  I  find  as  regards  au- 
thority? It  is  of  the  utmost  importance,  as  regards  our 
law,  that  judges  of  the  first  instance  should  not  disregard  a 
series  of  decisions  by  other  judges  of  first  instance,  none  of 
which  have  been  appealed  or  have  been  otherwise  interfered 
with.  In  the  case  of  ^isk  v.  AUorney  Oeneral  ('),  in  1867, 
where  there  was  a  gift  to  an  incumbent  of  a  sura  of  stock 
upon  trust  out  of  the  dividends  to  apply  such  part  thereof 
as  should  be  required  to  keep  in  repair  a  family  grave,  and 
to  applv  the  surplus  for  charity,  Vice-Chancellor  Wood  de- 
cided that,  although  the  gift  for  the  grave  failed,  yet  the 
^ift  of  the  corpus  was  not  affected,  and  the  whole  of  the 
income  was  applicable  to  the  charity.  It  may  be  difficult 
on  principle  to  discover  how  he  arrived  at  that  conclusion, 
but  he  did  arrive  at  it.  The  gift  here  in  question  is,  to  my 
mind,  wholly  undistinguishable  from  the  gift  there.  I  can- 
not find  any  possibility  of  fairly  distinguishing  it.  That 
decision  of  the  Vice-Chancellor  was  followed  twice  bv  Vice- 
Chancellor  Bacon — once  in  the  case  of  Hunter  v.  Bullock  (*), 
in  which  he  considered  it  settled  law,  and  arain  in  the  case 
of  Dawson  v.  Small{^y    It  was  also  followed  by  Vice-Chan- 

(»)  6  Vc8..  404.  (*)  Uw  Rep.,  14  Eq:.  46. 

(«)  8  Macq.,  134.  (»)  Law  Rep.,  18  £q.,  114;   9  Eng.  K 

(')  Law  Rep.,  4  Eq.,  521.  68%. 
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cellor  *Malin8,  in  the  case  of  In  re  Williams  (*),  so  [581 
recently  as  the  2d  of  June,  1877.  Consequently  we  have 
four  decisions,  the  oldest  ten  years  old,  all  in  point,  by 
three  judges  of  co-ordinate  jurisdiction.  With  these  author- 
ities before  me,  and  sitting  here  as  a  judge  of  first  in- 
stance, I  shall  simply  follow  them,  and  decide  the  case  in  the 
same  way. 

The  result  will  therefore  be  that  the  whole  of  the  income 
will  be  applicable  to  the  charitable  purpose.  The  respon- 
dents have  very  properly  suggested  that  the  fund  should 
be  paid  over  to  the  official  charity  trustee,  and  the  income 
only  given  to  the  incumbent  of  Unsworth  for  the  time  bein^, 
to  be  applied  by  him  for  the  charitable  purpose  named  m 
the  will ;  and  that  is  the  order  I  shall  make. 

Davey  asked  for  the  executor^  s  costs. 

Jebsel,  M.B.:  The  petitioner's  costs  must  come  out  of 
the  fund,  but  I  cannot  give  the  trustee  any  costs.  He  can 
take  them  out  of  the  residue,  but  an  executor  trustee  can- 
not, by  paying  a  legacy  into  court,  relieve  the  residue  from 
its  proper  burden.  When  there  is  a  difficulty  in  determin- 
ing how  a  legacy  is  to  be  applied,  he  should  reserve  some 
part  of  the  residuary  estate  to  pay  the  costs ;  but  there  is 
no  justification,  under  the  present  practice,  for  an  executor 
paying  the  legacy  into  court,  and  so  throwing  part  of  the 
costs  upon  the  legacy.  This  course  of  proceeding  is  not  so 
cheap  under  the  present  practice  as  an  administration  sum- 
mons, waiving  the  accounts,  which  can  be  simply  adjourned 
into  court  without  any  affidavit  or  petition. 

There  is  also  another  course  which  is  cheaper  than  pay- 
ment into  court,  and  that  is,  to  take  out  an  administration 
summons,  and  for  both  parties  to  agree  upon  a  statement  of 
facts  in  the  nature  of  a  special  case  for  the  decision  of  the 
judge,  and  then,  if  the  parties  wish,  it  can  be  adjourned  into 
court. 

Solicitors:  Johnson  &  WeatheraU;  O.  B.  Wheeler. 

(1)  5  Ch.  D.,  780;  22  Eng.  R,  487. 
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582]      *MoRGAN  V.  Swansea  Urban  Sanitary 

Authority. 

[1878    M.     66.] 

Vendor  and  Furehater—Land  Tram/er  Act,  1876  (88  db  89  Viei,  &  87),  «.  48— ".Sorf 

TrwUe'*^ Unpaid  Vendor. 

A  trastee  with  a  beneficial  interest  in  the  trust  estate  is  not  a  "bare  trustee'' 
within  the  Land  Transfer  Act,  1876,  s.  48. 

Thus  a  vendor  of  freeholds  who  let  the  purchaser  into  possession  before  payment 
of  the  purchase-money  and  execution  of  the  conveyance  was,  by  reason  of  his  having 
a  lien  on  tlie  property  for  his  purchase-money  and  not  being  bound  to  convey  until 
payment,  held  not  to  be  a  "  bare  trustee  "  within  the  act,  so  that  upon  his  death,  the 
money  still  remaining  unpaid  and  the  conveyance  unexecuted,  the  legal  estate  passed 
to  his  heir-at-law. 

Quare,  Whether  a  trustee  without  a  beneficial  interest  in  the  trust  estate,  but 
having  active  duties  to  perform  in  relation  thereto,  is  a  "bare  trustee"  within 
the  act. 

ChritHe  v.  Ovinffion  (*)  considered. 

In  the  year  1875  Isaac  Morgan,  being  seised  in  fee  of  cer- 
tain lands,  contracted  to  sell  them  to  Swansea  Urban  Sani- 
tary Authority  for  £200,  and  shortly  afterwards  the  Sanitary 
Authority,  in  contemplation  of  their  intended  purchase  and 
with  Morgan's  assent,  entered  into  possession  of  the  lands 
and  had  ever  since  remained  in  possession  thereof. 

The  conveyance  was  engrossed,  but  was  never  executed 
by  Morgan,  who  died  suddenly  and  intestate  in  July,  1876. 
Tne  plaintiff,  who  was  his  widow  and  l^gal  personal  represen- 
tative, called  upon  the  Sanitary  Authority  to  accept  from 
her,  as  such  representative,  a  conveyance  of  the  property 
on  the  ground  that  inasmuch  as  at  Morgan's  death  nothing 
remained  to  be  performed  on  his  part  except  to  execute  the 
conveyance  and  receive  the  purchase- money,  he  was  at  his 
death  a  "bare  trustee"  of  the  property  within  the  meaning 
of  sect.  48  of  the  Land  Transfer  Act,  1876. 

The  Sanitary  Authority  did  not  dispute  the  validity  of 
the  contract,  but  insisted  that  Morgan  was  not  at  the  time 
of  his  death  a  ^'bare  trustee"  within  the  meaning  of  the 
583]  &ot,  and  that  ^the  legal  estate  in  the  lands  in  question 
was  vested  in  his  heir-at-law ;  and  the  heir  being  an  infant, 
they  declined  to  complete  their  purchase  until  the  contract 
was  established  by  decree  against  him. 

The  plaintiff  then  brought  this  action  against  the  Sanitary 

0)  1  Ch.  D.,  279. 
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Authoritjr,  claiming  specific  performance  of  the  contract, 
and  that  it  might  be  declared  m  whom  the  legal  estate  was 
vested,  and  who  were  the  proper  persons  to  convey. 

The  infant  heir-at-law  was  made  a  co-defendant. 

H,  Fellows^  for  the  plaintiff :  The  vendor  was  undoubt- 
edly a  trustee  for  the  purchaser :  Shaw  v.  Foster  (*) ;  Ly- 
sagM  V.  Edwards  (') ;  the  question  is  whether  he  was  a 
''bare  trustee"  within  sect.  48  of  the  Land  Transfer  Act, 
1875.  The  vendor  was  not  in  possession  at  his  death,  nor 
had  he  any  active  duties  to  perform.  A  vendor  in  pos- 
session is,  1  admit,  not  a  bare  trustee,  for  he  has  duties  to 
perform ;  as,  for  instance,  he  has  to  keep  the  property  let, 
Marl  of  Egmont  v.  Smith  (•) ;  but  here  he  had  nothing  to  do 
but  to  execute  a  deed.  In  Christie  v.  Ovington(*)  Vice- 
Cbancellor  Hall  has  expressed  his  approval  of  the  doctrine 
laid  down  in  Dart's  Vendors  and  Purchasers  (*)  to  this  ex- 
tent, that  a  person  to  whose  fiduciary  office  no  duties  were 
originally  attached,  or  who,  although  such  duties  were 
originally  attached  to  his  office,  would,  on  the  requisition 
of  his  cestuis  que  trusty  be  compellable  in  equity  to  convey 
the  estate  to  them,  or  by  their  direction,  is  a  bare  trustee 
within  the  section.  Here  the  vendor  was  not  the  less  a  bare 
trustee  because  he  had  certain  rights  by  reason  of  his  hav- 
ing a  lien  for  his  purchase-money.  If  he  had  received  his 
purchase- money  he  would  unquestionably  have  been  a  bare 
trustee,  ^nd  the  mere  fact  of  his  having  a  lien  for  his  unpaid 
purchase- money  was  not,  I  submit,  sufficient  to  take  him 
out  of  the  section. 

Daney^  Q.C.,  and  Brynmor  Jones^  for  the  defendants,  the 
Sanitary  Authority,  and  Badcocky  for  the  heir-at-law,  were 
not  called  upon. 

*Je88EL,  M.R.:  I  am  sorry  to  see  that  there  is  a  [584 
difficulty  on  the  construction  of  this  act  of  Parliament,  and  a 
difficulty  so  great  that  persons  of  great  knowledge  and  learn- 
ing, who  have  paid  particular  attention  to  the  subject,  enter- 
tain some  doubt  as  to  its  meaning.  I  find  that,  the  point 
having  been  brought  before  the  Vice- Chancellor  Hall,  he  was 
referred  to  what  Messrs.  Dart  and  Barber  say  in  their  valua- 
ble book  on  Vendors  and  Purchasers  (*),  and  they  express 
their  view  in  this  way:  "The  act  does  not  define  what  is 
meant  by  a  ^bare  trustee'  in  this  and  the  preceding  section  ; 
and  the  term  is  generally  considered  to  be  ambiguous  ;  but 
it  will  probably  be  held  to  mean  a  trustee  to  whose  office  no 

(')  Law  Rep.,  6  Ch..  604  ;  Law  Rep.,        (»)  6  Ch,  D.,  469 ;  28  Eng.  R.,  92. 
5  H.  L..  821 ;  2  Eng.  R.,  1.  (*)  1  Ch.  D.,  279. 

(«)  2Ch.  D.,  499,  606;  17  Eng.  R.,  694.         (»)  6th  eA,  p.  517. 

26  Eng.  Rep.  46 
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duties  were  originally  attached,  or  who,  although  such  du- 
ties were  originally  attached  to  his  office,  would,  on  the 
requisition  of  his  cestuis  que  trusty  be  compellable  in  equity 
to  convey  the  estate  to  them,  or  by  their  direction,  and  has 
been  requested  by  them  so  to  convey  it." 

Now  these  gentlemen  occupy  a  position  in  the  profession 
which  entitles  their  opinion  to  be  treated  with  great  respect, 
even  by  a  judge,  but  I  must  say  I  am  quite  unable  to  follow 
it.  First  of  all,  what  is  the  meaning  of  ''a  trustee  to  whose 
office  no  duties  were  originally  attached  ?"  I  cannot  im- 
agine a  trustee  who  has  no  duties.  He  must  be  a  trustee 
for  somebody.  The  very  notion  of  a  trustee  is  tlt^at  there 
are  some  duties  attached  to  the  office.  I  suppose  it  means 
'^active  duties,"  in  the  sense  of  trusts  to  sell,  or  lease,  or 
something  of  that  sort.  I  must  assume  it  does  mean  that, 
because  the  writers  go  on — "  or  who,  although  such  duties 
were  originally  attached  to  his  office,  would,  on  the  requi- 
sition of  his  cestuis  que  trusty  be  compellable  in  equity  to 
convey  the  estate  to  them,  or  by  their  direction,  and  has 
been  requested  by  them  so  to  convey  it." 

Here,  again,  I  have  great  difficulty  in  following  the 
writers'  meaning.  If  cestuis  qTie  trust  are  competent  to 
request,  and  all  request,  every  trustee  must  concur.  There 
may  be  cases,  of  course,  where  some  of  the  cestuis  qv^  trust 
are  under  disability,  but  I  should  have  thought  it  was  the 
universal  rule  that  where  cestuis  que  trust  all  agree,  and 
are,  of  course,  all  competent  to  request,  then  on  their  requi- 
585]  sition  a  trustee  must  convey.  Therefore,  one  *does 
not  quite  understand  the  definition.  I  think  it  must  mean 
where  there  are  cestuis  que  trust  all  competent,  and  there- 
fore entitled  to  call  for  a  conveyance. 

But  here,  again,  I  feel  great  difficulty.  Where  there  are 
cestuis  que  trust  all  competent,  and  who  together  are  enti- 
tled to  call  for  a  conveyance,  even  then  it  does  not  throw 
much  light  on  the  meaning  of  the  words  '^bare  trustee," 
because  the  bare  trustee  in  that  case  might  have  active  du- 
ties to  perform. 

Then  I  have  got  the  opinion  of  the  Vice-Chancellor  Hall 
in  Christie  v.  Ovington{'),  where,  after  reading  the  passage 
I  have  quoted  from  Messrs.  Dart  and  Barber's  work,  he 
says:  ''In  my  opinion  the  words  'has  been  requested  by 
them  so  to  convey  it,'  are  not  an  important  or  a  necessary 
ingredient  to  a  person  being  a  bare  trustee."  It  seems  to 
me  that  unless  you  have  those  words  vou  can  make  no 
meaning  of  the  expression  ''  bare  trustee  '  at  all,  because  if 

0)  I  Ch.  D.,  281. 
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the  tenaDt  for  life  or  the  remainderman  has  not  reauested, 
how  can  the  trastee  be  called  a  "  bare  trustee"?  What  the 
writers  mean  must,  I  think,  be  this :  Where  a  trastee  has  ac- 
tive duties  to  perform,  and  the  cestuts  que  trust  are  more  than 
one  and  have  not  requested,  then  he  is  not  a  bare  trustee ; 
but  if  they  are  all  competent  and  have  requested,  then  he  is, 
because  he  has  then  kept  the  estate,  so  to  speak,  by  wrong  ; 
that  is,  upon  request  he  ought  to  have  conveyed,  and  he  is 
thus  a  *'bare  trustee."  The  learned  Vice- Chancellor  then 
concludes  by  saying,  *' Leaving  out  these  words,  I  approve 
of  the  statement  which  I  have  read  from  their  valuable 
work."  If  you  leave  out  those  words,  I  am  utterly  at  a 
loss  to  make  out  any  meaning  of  it  at  all.  However,  both 
the  Vice- Chancellor  and  the  writers  I  have  mentioned  agree 
that  a  person  with  active  duties  is  not  a  ^'  bare  trustee"  un- 
der the  act  of  Parliament. 

I  aih  sorry  to  say  that,  unaided  by  that  assistance,  I 
should  have  come  to  a  different  conclusion.  I  should  have 
thought  that  a  "bare  trustee,"  or  a  '* naked  trustee,"  meant 
a  trustee  without  any  beneficial  interest.  We  have  this 
analogy  at  all  events,  that  under  the  Bankruptcy  Act, 
where  a  trustee  has  no  beneficial  interest,  the  legal  estate 
does  not  pass;  but  where  he  has,  it  does  pass.  Besides 
that,  I  am  utterly  at  a  loss  to  treat  a  trustee  who  *has  [586 
a  beneficial  interest  as  a  trustee  and  nothing  more.  The 
word  *'bare,"  or  ''naked,"  shows  that  he  is  nothing  more 
than  a  trustee.  Whether  or  not  persons  who  are  nothing 
more  than  trustees  with  active  duties  to  perform  are  to  be 
called  *'bare  trustees,"  I  do  not  say  ;  but  it  appears  to  me 
clear  that  trustees  who  have  a  beneficial  interest  are  not 
"naked"  or  "bare"  trustees.  It  is  not  absolutely  neces- 
sary for  me  to  decide  that  other  question,  namely,  whether 
a  trustee  who  has  active  duties  to  perform  is  a  bare  trustee  ; 
but  I  do  decide  that  a  trustee  who  has  a  beneficial  interest 
is  not  a  "bare"  or  "nabed"  trustee  under  the  act  of  Par- 
liament. 

Now  the  present  case  is  that  of  an  unpaid  vendor.  He  is 
not  bound  to  convey  until  he  is  paid  the  purchase- money. 
He  has  a  charge  or  lien  on  the  estate  for  the  purchase- 
money.  All  I  can  say  is,  according  to  mv  notion  of  the  use 
of  language,  a  man  in  that  position  could  not  be  properly 
described  as  a  "bare  trustee."  In  one  sense,  no  doubt,  he 
has  ceased  to  be  the  owner  of  the  estate  and  is  only  trustee. 
In  that  sense  he  is  liable  to  convey  when  he  is  paid  the  pur- 
chase-money, but  it  does  appear  to  me  that  he  is  not  a 
"bare  trustee." 
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I  expressly  abstain  from  giving  an  opinion,  until  I  am 
absolutely  compelled,  as  to  whether  or  not  a  trustee  without 
a  beneficial  interest,  but  who  has  active  duties  to  perform, 
is  or  is  not  a  '*bare  trustee"  under  the  act  of  Parliament. 

The  result  is,  I  hold  that  the  vendor  was  not  a  "bare 
trustee"  within  the  act.  The  plaintiff  is,  therefore,  enti- 
tled to  a  judgment  for  specific  performance,  and  there  will 
be  a  declaration  that  the  heir-at-law  is  trustee,  followed  by 
the  usual  vesting  order. 

Solicitors:     Crowder^    Anstie  &   Vizard;    Johnson    & 
WeatheraU. 

The  plaintiff,  as  the  administrator  the  plaintiff  to  call  upon  the  widow 

with  the  wiU  annexed  of  one  Adaline  for  payment  out- of  the  rents  reserved 

Brooks,  deceased,  brought  this  action  by  ttie  lease  or  out  of  the  personal  es- 

to  compel  the  specific  performance  of  tate  bequeathed  to  her  ;  the  only  relief 

a  contract  made  by  the  deceased  in  her  to  which  he  was  entitled  being  to  have 

lifetime,  for  the  sale  of  certain  land  the  mortgage  debt,  together  with  the 

owned  by  her,  to  certain  of  the  defend-  interest  on  the  sum  secored  until  it  be- 

ants  herein.     The  vendees  had  made  came  due,    raised    out  of    the   land: 

all  the  payments    that  could  be  re-  Burk  «.  Burk,  26  Grant's  Ch. ,  195. 
quired,  except  that  which  was  to  be        Where  the  vendor  of  two  quarters 

made  on  the   delivery  of   the  deed,  of  land,  upon  an  accounting  of  the 

which  the  heirs  refused  to  execute,  sum  due  and  increase  of  past  interest. 

The  heirs  and  the  vendees  were  all  made  a  deed  to  his  vendee  for  both 

made  defendants  to  this  action  :  tracts,  taking  back  a  mortgage  upon 

Held,  that  the  action  could  be  main-  one  of  the  tracts  sold  and  a  different 

tained,  and  that,  as  the  heirs  refused  piece  of  land,  and  on  the  same  date 

to  execute  a  deed,  the  plaintiff  was  not  the  purchaser  conveyed  the  quarter  not 

obliged  to  tender  one  to  the  vendees  included  in  the  mortgage,  to  another, 

before    the    commencement    thereof :  who  executed  to  the  original  vendor  a 

Wheeler  «.  Crosby,  20  Hun,  140.  writing  giving  a  lien  on  his  tract  in 

Lands  subject  to  mortgage  were  de-  case  the  purchase-money  was  not  made 

vised  "after  payment  of  debts"  to  the  under  the  mortgage,  it  all  being  a  part 

widow  for  life,  remainder  to  the  plain-  of   the  same  transaction,  the  vendor, 

tiff,  who  accepted  from  the  widow  a  after  foreclosure  and  sale  under  the 

lease  for  her  life  of  the  premises.     The  mortgage,  will  have  a  clear  right  to 

widow  having  refused  to  pay  the  inter-  recover  any  deficiency  due  him  from 

est  accruing   on    the   mortgage,    the  the  sale  of  the  mortgaged  land  from 

plaintiff  paid  the  same  and  ^so  the  such  second  purchaser :    Edwards  «. 

principal  money  thereon :  Hall,  98  Ills.,  826. 

Held,  that  these  facts  did  not  entitle 
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*DixoN  V.  Dixon.  [587 

[1877    D.    287.]  • 

ThtaUe — Breach  of  Trust — Married  Woman — Truai  /or  SeparaU   Ute — PaymaU  of 
Dividend*  to  Hn^band — Aseent  of  Wife — Jiiffht  to  recover  arrears  of  Dimdendt. 

The  trustee  of  a  snm  of  stock  for  the  separate  use  of  a  married  woman  having  im- 
properly transferred  it  into  the  joint  names  of  her  husband  and  himself,  the  husband 
for  six  years  received  the  dividends,  after  which  the  trustee  died,  and  the  husband, 
without  his  wife*s  knowledge,  sold  out  the  stock,  and  applied  the  proceeds  to  his  own 
use.    Some  time  afterward  he  left  her: 

Held^  that,  though  the  wife  might  have  been  presumed  to  have  assented  to  the 
husband's  actual  receipt  of  the  dividends  while  the  stock  remained  intact,  yet  no 
such  assent  could  be  presumed  after  it  had  been  told,  and  that  she  was  entitled  to 
recover,  as  against  her  husband  and  the  estate  of  the  deceased  trustee,  the  arrears 
of  dividends  which  had  accrued  since  that  time,  as  well  as  to  have  the  trust  fond 
replaced. 

Under  the  will  of  Maria  Brett,  a  share  of  her  property, 
amoanting  to  £2,836  16^.,  was  bequeathed  to  her  sarviving 
executor,  Francis  Moore,  upon  trust  to  pay  the  income 
thereof  to  the  plaintiff  Amelia  Dixon  during  her  life  for  her 
separate  use,  and  so  that  her  receipts  alone  should  be  suffi- 
cient discharges  for  the  same,  and  after  her  decease  upon 
trust  for  her  husband,  James  William  Dixon,  for  life,  and 
after  the  decease  of  the  survivor  of  them,  upon  trust  for 
their  children  as  therein  mentioned. 

After  the  death  of  the  testatrix,  in  1866,  Francis  Moore 
invested  the  said  trust  fund  in  Government  Stocks,  and  in 
1867,  at  the  request  of  James  William  Dixon,  he  sold  out 
the  said  stocks,  and  invested  the  pi;oceeds  in  the  purchase 
of  £2, too  East  Indian  Railway  Stock  in  the  joint  names  of 
himself  and  James  William  Dixon,  and  they  sent  a  written 
request  to  the  directors  of  the  East  Indian  Kailway  to  pa^ 
the  interest  on  the  £2,700  stock  to  J.  W.  Dixon,  taking  his 
receipt  as  his  sufficient  discharge,  and  from  that  time  the 
dividends  were  regularly  paid  to  him.  No  formal  appoint- 
ment of  J.  W.  Dixon  as  trustee  was  ever  made. 

On  the  13th  of  July,  1870,  Francis  Moore  died.  In  1873, 
J.  W.  Dixon,  without  the  knowledge  of  his  wife,  sold  out 
the  whole  *of  the  £2,700  East  Indian  Railway  [588 
Stock  and  appropriated  the  same  to  his  own  use.  Since 
that  time  no  dividends  or  interest  of  the  trust  fund  had  been 
paid  to  the  plaintiff  Amelia  Dixon,  or  to  any  person  by  her 
order,  or  for  her  use.    J.  W.  Dixon  had  now  left  his  wife, 
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and  had  ceased  to  maintain  her,  leaving  her  and  their  chil- 
dren without  any  means  of  support. 

The  present  action  was  brought  by  Amelia  Dixon  and  her 
children,  by  their  next  friend,  against  James  William  Dixon 
and  the  executors  of  Francis  Moore. 

The  plaintiffs  claimed  a  declaration  that  the  defendant 
James  William  Dixon  and  the  estate  of  Francis  Moore  were 
jointly  and  severallv  liable  to  replace  and  make  good  the 
original  sum  of  stock  and  the  dividends  which  would  have 
accrued  thereon  if  the  fund  had  not  been  wronef ully  in- 
vested. The  claim  to  the  arrears  of  dividends  was  limited  at 
the  bar  to  the  arrears  which  had  accrued  since  the  sale  of 
the  East  Indian  Railway  Stock  in  1873.  The  defendant 
Dixon  had  disappeared,  and  the  plaintiffs  were  unable  to 
serve  him. 

Xhe  liability  of  the  defendants  to  replace  the  trust  fund 
was  not  disputed,  and  the  onlv  point  raised  in  argument  was 
as  to  the  right  of  the  plaintiff  Amelia  Dixon  to  recover  the 
arrears  of  dividends  from  the  time  when  her  husband  sold 
the  East  Indian  Railway  Stock. 

Ohittyy  Q.C.,  and  G.  Browne,  for  the  plaintiffs:  The  de- 
fendants the  executors  of  Francis  Moore  are  liable,  as  well 
as  J.  W.  Dixon,  who  has  absconded,  to  make  good  the 
amount  of  the  trust  fund,  the  transfer  of  which  into  the 
name  of  Dixon  jointly  with  Moore  was  a  breach  of  trust. 
They  are  also  liable  to  pay  to  the  plaintiff  Amelia  Dixon 
the  arrears  of  the  dividends  from  the  time  when  the  East 
Indian  Railway  Stock  was  sold  without  her  knowledge  by 
the  husband.     JNTo  assent  on  her  part  can  be  presumed. 

Davey,  Q.C.,  and  Pope^  for  the  executors  of  Francis 
Moore  :  The  only  question  is  as  to  the  liability  of  the  es- 
tate of  the  deceased  trustee  to  make  good  to  the  plaintiff 
Amelia  Dixon  the  arrears  of  the  dividends  from  October, 
1873,  when  the  East  Indian  Railway  Stock  was  sold  by  her 
589]  husband.  The  right  of  a  married  *woman  to  recover 
the  arrears  of  income  to  which  she  is  entitled  for  her  sepa- 
rate use,  and  which  has  been  paid  to  her  husband,  depends 
on  her  assent,  express  or  implied,  to  the  husband  receiving 
it.  There  is  no  doubt  that  in  this  case  the  plaintiff's  assent 
would  be  presumed  so  long  as  the  husband  actually  re- 
ceived the  dividends.  There  is  nothing  to  show  that  she 
made  any  inquiry  about  them,  or  made  any  objection  to 
their  being  paid  to  him,  nor  is  there  anything  to  show  that 
she  made  any  inquiry  afterwards.  She  cannot  claim  as 
against  him  any  arrears  during  the  time  that  he  was  living 
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with  her,  nor  can  she  claim  them  as  against  the  representa- 
tives of  the  deceased  trustee. 

In  Caton  v.  Rideouti^)  it  was  held  that,  where  a  husband 
and  wife  had  so  dealt  with  the  wife's  separate  income  as  to 
show  that  they  must  have  agreed  that  it  should  come  into 
the  husband's  hands  for  their  joint  use,  it  would  amount  to 
a  direction  on  her  part  that  he  should  receive  it.  The  same 
principle  was  recognized  in  the  case  of  Payne  v.  Little  (*), 
and  is  applicable  here.  The  plaintiff's  assent  must  be  pre- 
sumed to  the  husband  receiving  the  dividends  so  long  as  he 
lived  with  her  and  maintained  her,  notwithstanding  his 
misappropriation  of  the  trust  fund,  and  the  representatives 
of  the  deceased  trustee  cannot  now  be  made  liable  to  recoup 
them. 

Jessel,  M.R.:  As  I  understand  the  law,  the  wife  is  en- 
titled to  recover  the  arrears  of  her  separate  income.  It  is 
not  like  pin-money.  In  the  case  of  separate  estate  she  is 
entitled  to  recover  the  arrears  of  it,  but  if  she  consents  to 
her  husband  receiving  her  income,  and  they  have  lived 
together,  then  she  is  not  entitled  to  any  account  of  it,  either 
as  against  the  trustee  who  may  pay  it  to  the  husband,  or  as 
against  the  husband  himself.  The  whole  of  that  depends 
upon  her  consent. 

In  order  to  show  this,  I  will  refer  to  the  argument  of  the 
Solicitor-General,  afterwards  Lord  Gottenham,  in  the  well- 
known  case  of  Howard  v.  Digbyi^).  After  referring  to 
some  cases  upon  pin-money — that  being  a  case  of  pin-money 
— he  speaks  of  ''these  cases,  and  all  the  cases  on  the  sub- 
ject of  pin  money  or  other  ^separate  estate"  (for  no  [590 
distinction  was  made  between  them),  ''  being  decided  on  the 
ground  of  consent  or  no  consent  on  the  part  of  the  wife." 

In  the  case  of  Caion  v.  Itide(nU{*),  where  the  husband 
himself  was  one  of  the  trustees,  and  Messrs.  Gurrie,  the 
bankers  who  received  the  dividends  for  the  trustees,  paid 
them,  with  the  sanction  of  the  wife,  Mrs.  Rideout,  to  the 
account  of  the  husband  at  Messrs.  Ghild's,  Lord  Gottenham 
says  this(*) :  "A  wife  having  property  settled  for  her  sep- 
arate use  is  entitled  to  deal  with  tne  money  as  she  pleases. 
If  she  directly  authorizes  the  money  to  be  paid  to  her  hus- 
band he  is  entitle<i  to  receive  it,  and  she  can  never  recall  it. 
No  direct  authority  has  been  produced  which  affects  the 
case  before  me.  If  the  husband  and  wife,  living  together, 
have  for  a  long  time  so  dealt  with  the  separate  income  of  the 
wife,  as  to  show  that  they  must  have  agreed  that  it  should 

(»)  1  Mac  A  G.,  699.  (»)  2  CL  A  F.,  684. 

(*)  25  Beav.,  1.  (<)  1  Mac.  A  O.,  601. 
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come  to  the  hands  of  the  husband  to  be  used  by  him  (of  coarse 
for  their  joint  purposes),  that  would  amount  to  evidence  of 
a  direction  on  her  part  that  the  separate  income,  which  she 
otherwise  would  be  entitled  to,  should  be  received  by  him." 
Then,  further  on  he  says  (*) :  '*The  question  then  is,  was  the 
money  at  Messrs.  Child^s  in  the  hands  of  the  husband,  as 
husband,  or  as  trustee?  In  the  first  place,  it  ought  not  to 
have  got  into  his  single  hands  as  trustee  at  all ;  but  it  ought 
to  have  been  under  the  control  of  himself  and  the  other 
trustee.  Messrs.  Currie  received  it  for  the  trustees,  and 
then,  with  the  joint  concurrence  of  both  husband  and  wife, 
paid  it  to  the  husband's  separate  account  with  Messrs.  Child, 
the  wife  knowing  it,  and  for  years  permitting  them  so  to 
deal  with  it,  without  any  interruption  on  her  part.  It  ap- 
pears then  to  me,  as  the  evidence  stands,  that  this  payment 
was  made  to  the  husband,  as  husband,  and  not  as  trustee." 
The  other  case  to  which  I  was  referred,  was  that  of  Payne 
y.  Little  (').  In  that  case  the  husband  was  liable  to  pay  the 
trustees  some  interest,  and  out  of  the  interest  the  wife  was 
entitled  to  an  annuity;  so  that  in  substance,  although  not 
in  form,  the  husband  was  liable  to  pay  the  annuity.  The 
wife  and  the  husband  lived  together,  and  Lord  Komilly 
came  to  the  conclusion  that  there  was  no  suflScient  evidence 
591]  for  him  to  interfere  on  the  part  of  the  wife.  *I  have 
nothing  to  do  with  the  point  whether  the  evidence  was  suffi- 
cient or  not,  I  am  dealing  with  the  law,  but  that  he  came  to 
the  same  conclusion  as  to  the  law  is  plain,  because  he  says  ('), 
"If  Mr.  Payne  had  received  his  wife's  annuity,  he  would 
be  entitled  to  the  benefit  of  every  fair  inference,  from  which 
a  contract,  or  an  acquiescence  on  her  part  might  be  assumed, 
in  case  of  an  account  being  taken  between  them."  Of  course 
it  must  be  contract  or  nothing.  But  by  acquiescence  he 
means  consent,  which  in  that  case  was  equivalent  to  acqui- 
escence. He  adds,  ''I  am  of  opinion  that  Mr.  Little  is  en- 
titled to  the  same  benefit  in  any  account  to  be  taken  between 
him  and  Mrs.  Payne.  If  money  has  been  bo7ia  fide  and 
properly  employed,  it  is  wholly  indifferent,  in  this  court, 
whether  it  has  gone  through  the  proper  channels  and  the 
various  stages  and  steps  to  arrive  at  tiiat  result ;  if  the  hand 
which  was  entitled  to  receive  the  benefit  has  really  received 
it,  the  persons  who  ought  to  have  first  received  it  and  then 
paid  it  over,  cannot  be  made  liable  for  it.  I  am  tiierefore 
of  opinion,  that  to  the  extent  of  any  arrears  of  the  wife's 
annuity  accruing,  while  living  with  her  husband,  she  must 
be  treated  as  having  allowed  her  husband  to  receive  and 

(')  1  Mac.  A  G.,  608.  («)  26  Beav.,  1.  (»)  26  Beav.,  8. 
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apply  it  for  their  common  benefit,  and  as  if  their  separate 
incomes  had  been,  by  arrangement,  applied  by  the  hasband 
for  their  mutual  benefit,  instead  of  the  wife's  income  having, 
in  the  first  instance,  been  receiv-ed  by  her  and  then  handed 
over  to  her  husband  for  that  purpose."  So  that  he  decided 
upon  evidence  which  convinced  him  that  there  had  been 
such  an  arrangement.  It  is  therefore  also  an  authority  show- 
ing that  the  consent  of  the  wife  was  necessary. 

There  is  very  little  other  authority  on  the  point.  There 
is  an  earlier  case  of  DarTcin  v.  DarkinQy  which  was  before 
the  same  judge,  where  he  says  this:  ''They" — that  is,  the 
shares — ''were  transferred  to  the  husband  with  the  assent 
of  the  wife ;  and  if  he  had  continued  to  receive  the  divi- 
dends, then,  according  to  Caton  v.  Hideovi^  it  might  be  in- 
ferred^ that  the  wife  knew  of  the  manner  in  which  they  were 
applied,  and  had  agreed  that  her  husband  should  receive 
them  for  his  own  use  and  benefit."  Then  he  says,  that  ob- 
jection is  met  by  contradictory  evidence,  but  he  puts  it  there 
according  to  his  view  of  Caton  v.  Hideout  {*) ;  and  I  am 
^showing,  therefore,  that  the  same  judge  does  not  and  [592 
cannot  intend  to  take  a  different  view  from  that  taken  in 
Payne  v.  Little  ('),  where  he  considered  that  the  wife  had 
agreed. 

The  only  other  authority  that  I  need  mention  is  ParJcer 
V.  Brookel*),  before  Sir  William  Grant,  which  was  a  singular 
case.  I  think  there  was  pretty  strong  evidence  that  the 
wife  did  not  assent.  The  wife  was  entitlra,  under  her  father' s 
will,  to  a  lease.  As  there  was  no  trustee,  the  husband  be- 
came trustee  of  it,  but  it  was  for  her  separate  use.  The 
hasband  renewed  the  term  in  his  own  name,  apparently  not 
knowing  anything  of  the  rule  of  equity  whicn  made  him 
a  trustee,  and  after  his  death  his  representative  was  sued  for 
an  account  of  the  rent,  both  of  the  original  and  the  renewed 
term,  and  an  attempt  was  made  to  limit  the  account  to  the 
time  of  the  husband's  death,  the  husband  and  wife  living 
together;  and  we  find  this^:  "As  to  the  account  prayed 
against  the  representative  of  the  husband,  it  was  compared 
to  the  case  of  pin  money;  the  account  which  is  not  carried 
back  farther  than  a  year.  On  the  other  side  it  was  insisted, 
that  the  husband,  having  received  property,  settled,  to  the 
separate  use  of  his  wife,  clearly  must  account  for  it;  apd 
the  Master  of  the  Rolls  said,  there  could  not  be  any  doubt 
in  giving  the  account."    There  are  no  reasons  given  there, 


i 


«)  17  Beay.,  678,  581.  {*)  9  Ves..  588. 

•)  1  Mac  A  G.,  599.  (»)  9  Vea.,  688. 

(»)  26  Beav.,  1. 
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but  when  you  look  at  the  facts  you  will  see  that  the  wife 
could  not  be  presumed  to  have  assented.  Neither  husband 
nor  wife  apparently  knew  of  the  rule  of  equity  that  made 
the  renewed  lease  the  wife's  property;  and  therefore  there 
could  not  have  been  the  presumption  of  assent,  she  not 
knowing  the  facts.  So  far  as  it  goes,  it  is  an  authority, 
therefore,  that,  without  knowledge,  you  must  not  presume 
assent. 

The  only  other  book  which  I  intend  to  refer  to  is  the  last 
edition  of  Mr.  Macqueen's  book  on  Husband  and  Wife,  and 
he  states  his  view  of  the  law(*).  I  only  cite  this  as  being  a 
well  known  text-book,  and  it  is  as  well  to  see  how  it  is  stated. 
"If  the  wife  see  her  husband  receive  her  separate  property 
and  do  not  make  a  claim  to  it,  she  will  in  general,  and,  unless 
there  be  circumstances  suggesting  an  opposite  construction, 
be  held  to  have  made  a  gift  of  it.  But  if  the  circumstances 
593]  do  not  warrant  the  inference  *that  the  wife  has  as- 
sented to"  (now  he  is  using  the  words  of  Lord  Romilly)  "or 
acquiesced  in  the  husband's  receiving  her  income,  or  in  his 
mode  of  applying  it,  she  will  be  entitled  to  reimbursement 
out  of  his  estate."     He  puts  it  on  the  ground  of  assent. 

Now,  the  case  before  me  is  this.  The  property  in  question 
was  improperly  invested  by  the  trustee  in  the  purchase  of 
East  Indian  Railway  stock  in  the  names  of  the  husband  and 
himself.  The  trustee  died,  and  some  time  after  the  husband 
sold  out  the  proceeds  and  pocketed  the  money — a  trans- 
action which,  of  course,  speaks  for  itself.  The  wife  did  not 
know  of  it.  The  husband  would,  of  course,  be  liable  to  re- 
place the  money,  or  replace  the  stock  which  was  sold  out, 
and  the  representatives  of  the  trustee  are  also  liable.  But 
the  defendants  say,  that  from  the  date  of  the  sale  by  the 
husband  until,  as  I  understand,  the  husband  went  away,  or 
they  ceased  to  live  together,  the  wife  loses  the  income,  be 
cause  prior  to  that  time  she  allowed  her  husband  to  receive 
the  dividends  and  retain  them,  and  he  maintained  her. 

That  does  not  appear  to  me  to  be  so.  I  cannot  presume 
an  assent  by  the  wife  to  his  retaining  for  himself  the  interest 
he  was  liable  to  pay  upon  the  money  which  was  received  by 
the  sale  of  the  stock,  or  the  dividends  he  was  liable  to  make 
good  on  the  stock  if  not  sold  out.  She  did  not  know  that 
ne  had  got  the  money.  She  did  not  know,  therefore,  that 
he  was  putting  this  sura  into  his  own  pocket.  She  might 
have  been  presumed  to  go  on  assenting  to  his  doing  what 
had  been  done  before,  namely,  receiving  the  actual  income  ; 
but  I  cannot  presume  an  assent  to  his  receiving  that  which 

(»)*Page  882, 
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she  did  not  know  that  he  was  receiving  at  all,  and  the  whole 
foundation  of  the  doctrine  depends  upon  her  consent,  either 
express,  which  is  actual  consent,  or  implied,  which  is  some- 
times called  acquiescence — very  properly  so,  if  she  knew  of 
the  fact  of  his  receiving  the  income,  and  if  she  allowed  him 
to  retain  it.  It  appears  to  me  that  this  defence  cannot  be 
sustained,  and  I  am  of  opinion  that  the  dividends  which  the 
trust  fund,  if  it  had  remained  in  the  stock,  would  have  pro- 
duced, should  be  pafd  to  the  wife  from  the  time  when  the 
East  Indian  Railway  Stock  was  sold  out  by  the  husband. 

Solicitors  :  Harrisons ;  Henley  Ordse  Smith. 

See  22  Eng.  Bep.,  670  note  ;  25  Eng.  tion  as  upon  a  contract  or  purchase, 

Bep.,  820  note.  have  long  since  ceased  to  operate  in 

Where  property  conveyed  to  the  the  case  of  his  voluntary  transfer  of  it 
wife  under  a  valid  settlement  made  by  as  a  settlement  upon  her. 
the  husband  was,  by  their  joint  act,  8.  The  intervention  of  trustees  in 
afterwards  appropriated  to  the  pay-  order  that  the  property  may  be  held  as 
ment  of  one  of  his  creditors,  held  that  her  separate  estate  beyond  his  control 
subsequent  creditors  and  his  assignee  or  interference,  though  formerly  held 
in  bankruptcy  could  not  rightfully  to  be  indispensable,  is  no  longer  re- 
complain  :  Stewart «.  Piatt,  101  U.  S.  quired. 
R,  781.  4.   His   reservation .  of   a  power  of 

A  wife  furnished  part  of  the  money  revocation  or  appointment  to  other 
to  buy  a  piece  of  property  purchased  uses  does  not  impair  the  validity  or 
by  her  husband.  He  afterwards  sold  efficiency  of  the  conveyance  in  trans- 
it for  a  greatly  increased  sui^,  repaid  f erring  the  property  to  her,  to  hold 
her  money,  and  also  gave  her  a  con-  until  such  power  shall  be  executed, 
siderable  portion  of  the  price.  ,With  nor  does  it  tend  to  create  an  imputa- 
this  money  she  purchased  other  prop-  tion  upon  his  good  faith  and  honesty 
erty.  Held,  that  this  transaction  was  in  th^  transaction, 
not  fraudulent,  as  to  the  husband's  5.  Such  a  power  does  not,  in  the 
creditors,  and  they  had  no  claim  upon  event  of  his  bankruptcy,  pass  to  the 
the  property  bought  by  the  wife,  as  aU  assignee  :  Jones  «.  Clifton,  101  U.  S. 
the  money  paid  by  her  husband  was  B:ep.,  225. 

due  to  her  on  account  of  her  advance  One  B.,  when  in  prosperous  circum- 

and  the  increase  in  the  value  of  the  stances,  purchased  a  house  and  lot,  the 

land  sold.  conveyance  being  taken  in  his  wife's 

When  a  married  man  is  not  in  debt  name,  and  afterwards  paid  all  his  debts 

or  about  to  enter  a  hazardous  business  and  continued  prosperous  and  in  good 

he  can  give  his  wife  all  or  any  part  of  credit  in  his  business  for  three  years 

his  property,  and  such  gift  would  be  thereafter.     It  did  not  appear  that  his 

Rood  agp&inst  his  subsequent  creditors :  subsequent  inability  to  pay  his  debts 

Mumma  «.  Weaver,  2  Pearson  (Penn.)  could  reasonably  have  been  within  his 

172,  distinguishing  Coates  v.  Gerlach,  knowledge  at  the  time  of  the  convey- 

44  Penn.  St.,  48,  and  Parvin  «.  Cape-  ance.     Held,  that  these  facts  were  suf- 

well,  45  Penn.  St.,  89.  ficient  to  rebut  the    presumption   of 

1.  Unless  existing  claims  of  cred-  fraud  arising  from  a  want  of  consid- 
itors  are  thereby  impaired,  a  volun-  oration  for  the  conveyance,  and  that  the 
tary  settlement  of  property  made  by  a  conveyance  was  valid  as  against  subse- 
hdsband  upon  his  wife  is  not  invalid,  quent    creditors.      B.    retained    about 

2.  The  technical  reasons  of  the  com-  half  his  property,  after  deducting  the 
roon  law  arising  from  the  unity  of  amount  transferred  to  his  wife  ;  neld, 
husband  and  wife,  which  would  pre-  that  the  settlement  was  not  unreason- 
vent  his  conveying  the  property  di-  able  nor  utterly  disproportionate  to  his 
rectly  to  her  for  a  valuable  considera-  means :     Carr    v,   Breese,    10   N.   Y. 
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Weekly  Dig.,  518,  Court  of  Appeals,  the  grantor  in  the  marriage  settlement 

reversing  18  Han,  184.  is  not  necessary  to  avoid  the  deed.     A 

To  make  an  ante-nuptial  settlement  knowledge  of  facts  sufficient  to  excite 

void  as  a  fraud  on  creditors,  both  par-  the  suspicions  of  a  prudent  person  and 

ties  to  the  settlement  should  concur  in,  put  her  on  inquiry  amounts  to  notice, 

or  have  notice  of,  the  intended  fraud.  and  is  equivalent  to  actual  knowledge : 

The  husband    and  wife,  parties  to  Wilson  «.  Prewett,  8  Woods,  831. 

such  a  settlement,  are  deemed,  in  the  Where  parties  cohabit  as  husband 

highest  sense,  purchasers  for  a  valu-  and  wife,  the  man's  liabilities  are,  to 

able  consideration.     But  if  the  settle-  the  world,  as  if  they  are  married ;  as 

ment  is  not  honafide^  the  fact  that  it  is  between  themselves,    their    rights  of 

made  for  a  valuable  consideration  will  property  should,  in  the  absence  of  evi- 

not  save  it.  dence,  be  as  near  as  may  be  those  of 

A   marriage    settlement    cannot   be  married  persons.      Property  resulting 

made  a  cover  for  fraud.     If  the  pur-  from  the  man's  basiness  uninvested 

pose  is  to  delay  or  defraud  creditors,  would  belong  to  him  ;   but  where  the 

and  both  parties  are  cognizant  of  it,  property  was  invested  in  land,  pur- 

the  consideration  of  marriage  will  not  chased  with  the  man's  knowledge  in 

support  the  settlement.     If  the  amount  the  woman's  name  upon  which  build- 

of  property  settled  is  extravagant,  or  ings  were  erected,  with  his  knowledge, 

grossly  out  of  proportion  to  the  sta-  by  money,  the  proceeds  of  his  busi- 

tion  or  circumstances  of  the  husband,  ness,   she  having  the  legal  estate  it 

and  he  is  embarrassed  by  debt,  and  the  will,   as  between  her   and  the  bene- 

other  party  knows  it,  this  of  itself  is  ficiaries  under  his  will,  be  held  to  be 

sufficient  notice  of  fraud.  hers.    But  semble,  alUer  as  to  creditors. 

To  ascertain  the  purpose  of  the  Property  acquired  on  an  illegal  con- 
grantor  in  a  marriage  settlement,  evi-  sideration  cannot  be  recovered  by  vol- 
dence  of  fraudulent  transfers  by  him  unteers  under  one  party  to  the  ille- 
to  other  persons  at  or  about  the  time  of  gality  from  the  other  party  ;  the  posi- 
the  settlement  is  admissible.  Actual  tion  of  the  possessor  as  between  them 
knowledge,  on  the  part  of  the  prospec-  being  lost :  Murdock  «.  Aheme,  4  Vict, 
tive  wife,  of  the  fraudulent  purpose  of  Law  Bep.,  244. 


[9  Chancery  Division,  595.J 
M.R.,  July  27,  1878. 

595]  *^^  ^«  Whitehouse  &  Co. 

Company — Voluntary  LiqwdaHon — ContribtUory — D^tdtiefrom  Company — Righiof 
8et-off  agaiiut  CalU— Companies  Act,  1862,  m.  88,  101,  138. 

Where  a  limited  company  is  in  voluntary  liquidation,  a  contribatory  cannot  set 
off  a  debt  dae  to  him  from  the  company  against  calls  made  against  him  either  by 
the  company  before  or  by  the  liquidator  after  the  resolution  to  wind  up. 

Brighion  Arcade  Company  v.  Dowlit^  {})  disapproved  of. 

Whitehouse  &  Co.,  Limited,  was  a  company  duly  regis- 
tered under  the  Companies  Act,  1862. 

At  a  meeting  of  the  company  held  on  the  7th  of  Decem- 
ber, 1877,  a  resolution  was  passed  for  a  vcAuntary  winding- 
up,  and  a  liquidator  was  appointed. 

This  was  a  summons  taken  out  by  the  liquidator,  asking 
that  David  Rose  and  Henry  Fulwood  Rose,  who  had  both 
been  settled  on  the  list  of  contributories,  might  be  ordered 
to  pay  respectively  the  sums  of  £289  2^.  9d.  and  £142  7s. 

Q)  Law  Rep.,  S  C.  P.,  175. 
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alleged  to  be  doe  from  them  in  respect  of  calls  made,  as  to 
part,  by  the  directors  of  the  company  shortly  before  the 
date  of  the  resolution  to  wind  up,  and  as  to  the  remainder, 
by  the  liquidator  since  that  date. 

Against  his  call  David  Rose  claimed  to  set  off  the  sum  of 
£272  17s.  Bd.  due  to  him  from  the  company  on  two  promis- 
sory notes ;  and  Henry  Fulwood  Rose,  being  a  creditor  of 
the  company  for  £2,600  advanced  by  him  on  mortgage,  re- 
fused to  maKe  any  payment  whatever  on  account  of  his  call, 
contending  that  he  was  entitled  to  set  off  the  same  against 
the  mortgage  debt. 

Both  contributories  were  admitted  by  the  liquidator  to  be 
creditors  of  the  company  for  the  amounts  claimed. 

The  summons  was  argued  before  his  Lordship  in  cham- 
bers, but  was,  by  his  Lordship's  direction,  adjourned  into 
court  for  judgment. 

Millar,  for  the  liquidator,  contended  that  there  was  no 
right  in  a  shareholder  to  set  off  a  debt  due  to  him  from  the 
company  *against  calls  in  a  voluntary  winding-up;  [596 
and  cited  OrisseWs  Case  (*) ;  Black  &  Uo.^8  Case  ('),  in  which 
the  contrary  decision  of  the  Court  of  Common  Pleas  in 
Brighton  Arcade  Company  v.  Dowling  (*)  was  disapproved 
of;  Oibbs  and  West's  Case{^)\  and  Stone  v.  City  and 
County  'Bank  (*). 

Bverittj  for  Messrs.  Rose,  relied  on  Brighton  Arcade  Com- 
pany V.  Dowling  as  an  authority  precisely  in  point;  and 
also  cited  BarnetVs  Case{*)y  in  which  Calisher^s  Case{') 
was  discussed. 

Jesskl,  M.R.:  This  case  was  argued  before  me  in  cham- 
bers, but  as  it  raised  a  question  of  very  great  general  im- 
portance, and  as  to  which  the  authorities  are  conflicting,  I 
said  I  would  give  my  judgment  in  court,  and  I  now  give 
judgment  accordingly. 

The  application  was  an  application  under  the  188th  section 
of  the  Companies  Act,  1862,  by  the  liquidator  under  a  vol- 
untary winoing-up  of  this  company,  that  two  contributories 
of  the  name  of  David  Rose  and  Henry  Fulwood  Rose  might 
pay  sums  respectively  of  £289  2^.  Qd.  and  £142  Is.  which 
were  due  from  them  partly  in  respect  of  a  call  made  by  the 
company  before  the  winding-up,  and  partly  in  respect  of  a 
call  made  by  the  liquidator  in  the  course  of  the  voluntary 
winding-up. 

(»)  Law  Rep.,  1  Ch.,  628.  (»)  8  C.  P.  D.,  382. 

(<)  Law  Rep.,  8  Ch.,  264;  4  £ng.  R.,        (*)  Law  Rep.,  19  £q.,449;  lOEog.  R., 
880  819. 

(>)  Law  Rep.,  8  C.  P.,  176.  (')  Law  Rep.,  5  Eq.,  214. 

I*)  Law  Rep.,  10  Eq.,  312. 
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The  amounts  due  on  the  calls  were  not  disputed,  but  the 
contributories  claimed  to  be  allowed  as  set-off,  as  regards 
David  Rose,  nearly  the  whole  amount  of  the  claim,  and  as 
regards  Henry  Ful wood  Rose,  the  whole  amount,  because 
he  said  he  was  a  creditor  for  a  larger  sum.  The  liquidator 
admitted  that  the  two  contributories  were  creditors  for  those 
respective  amounts,  and  therefore  the  only  question  that  I 
have  to  decide  is  whether,  under  those  circumstances,  they 
were  liable  to  pay  the  calls,  or  whether  they  were  entitled 
to  the  benefit  of  the  sets-off  claimed. 

Now  the  question  as  regards  set-off  has  been  the  subject 
of  judicial  decision,  and  no  doubt  is  a  matter  of  the  greatest 
597]  importance.  *0n  the  one  side  there  is  an  authority, 
which  I  must  consider  in  point,  cited  on  behalf  of  the  con- 
tributories ;  and  on  the  other  side  there  are  certain  authori- 
ties cited — ^and  to  which  I  shall  refer — questioning  the 
soundness  of  that  authority. 

The  case  cited  on  behalf  of  the  contributories  was  the  case 
of  the  Brighton  Arcade  Company  v.  Bowling  {').  The 
chief  cases  cited  on  behalf  of  the  liquidator  were  the  well- 
known  case  of  Orissell  (*)  and  the  case  of  Black  &  Co,  (*), 
which  certainly  throw  very  great  doubt  on  the  decision  of 
the  Court  of  Common  Pleas. 

On  considering  the  matter,  I  came  to  the  conclusion  that 
it  was  open  to  me  to  decide  the  case,  notwithstanding  the 
case  in  point  decided  by  the  Court  of  Common  Pleas,  and 
notwithstanding  that  the  case  was  decided  ten  years  ago, 
and  was  a  decision  of  the  full  Court  of  Common  fleas. 

Now  the  real  point,  I  think,  should  be  first  considered  on 
principle ;  then  I  will  consider  one  or  two  sections  of  the 
act  of  rarliament,  and  then  the  authorities. 

First  of  all,  it  must  be  remembered  that  at  common  law 
there  was  originally  no  right  of  set-off  at  all,  and  it  was  not 
till  the  statutes  of  set-off  in  the  beginning  of  the  reign  of 
George  II,  that  there  was  any  such  right  established ;  and 
when  we  look  at  the  terms  of  those  acts  of  Parliament — 
there  were  two  of  them  (*) — it  is  plain  they  only  applied  to 
what  was  then  an  action  at  common  law — and  so  it  has  been 
held — and  that  they  only  applied  to  the  case  of  mutual 
debts,  whatever  they  might  be.  That  was  followed  by  the 
courts  of  equity  and  extended ;  that  is  to  say,  certain  cases 
were  held  to  be  within  the  equity  of  the  statutes,  although 
not  within  their  actual  words.     Courts  of  equity  allowed 

(«)  Law  Rep.,  3  C.  P.,  176.  (<)  2  Geo.  2,  c.  22,  a.  IS,  and  8 

(«)  Law  Rep.,  1  Ch.,  628.  Geo.  2,  c  24,  as.  4,  6. 

(»)  Law  Rep.,  8  Ch.,  264;  4  Eng.  R.,  880. 
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setoff,  but  the  Court  of  Equity,  following  the  spirit  of  the 
statutes,  would  not  allow  a  man  to  set  oflf,  even  at  law, 
where  there  was  an  equity  to  prevent  his  doing  so ;  that  is 
to  say,  where  the  rights,  although  legally  mutual,  were  not 
equitably  mutual. 

That  being  the  state  of  the  law,  it  is  obvious  that  when 
you  have  a  demand  at  law  to  set  off  against  a  plaintiff,  it 
must  be  *a  demand  of  something  due  from  the  plain-  [598 
tiff  to  the  defendant,  otherwise  there  would  be  nothing  to 
set  off.  If  the  claim  against  the  plaintiff  were  assigned  or 
otherwise  disposed  of  for  value,  the  set-off  would  not  arise 
at  all ;  and  \he  same  principle  applies  in  other  cases  where 
the  legal  demand  is  transferred  or  assigned.  We  have  often 
had  the  well-known  illustration  of  a  bill  of  exchange  in- 
dorsed over  for  value  before  it  is  due,  so  as  no  longer  to  be 
in  the  hands  of  the  defendant  at  the  time  of  action  brought. 
That  being  so,  a  question  would  immediately  arise,  if  one 
of  the  parties  became  bankrupt,  as  to  whether  there  was 
any  set-off  or  ndl.  In  the  case  of  bankruptcy  the  moneys 
due  to  the  bankrupt  before  the  bankruptcy  would  be  dis- 
tributable amongst  the  creditors  and  no  longer  payable  to 
the  bankrupt ;  and  inasmuch  as  the  Bankruptcy  Acts  en- 
abled the  assignee,  who  is  now  called  a  trustee,  to  sue  in  his 
own  name — for  he  took  under  a  legal  assignment — of  course, 
if  he  sued  a  defendant,  there  was  no  debt  due  from  him  to 
the  defendant,  although  there  might  be  a  debt  due  from  the 
bankrupt  to  the  defendant,  and  consequently,  in  terms,  this 
form  of  set-off  would  not  apply.  It  was  to  avoid  that  in- 
justice that  in  the  Bankruptcy  Acts  clauses  of  set-off  were 
inserted,  and  which  clauses  are  in  fact  rather  wider  than  the 
Statutes  of  Setoff.  I  only  observe  upon  that  to  show  that, 
in  disposing  of  the  bankrupt's  rights  as  against  his  debtors, 
the  legislature  found  it  necessary,  in  order  to  ascertain 
what  should  be  included  in  the  assets  for  the  payment  of 
creditors  generally,  to  insert  special  provisions  for  set-off, 
otherwise  there  might  be  none. 

So  the  law  stood  as  regards  individuals ;  and  as  regards 
companies  there  were  several  acts  of  Parliament  for  winding 
them  up,  and  finally  the  act  of  1862.  Before  going  into  the 
details  of  that  act,  I  may  state  the  scheme  of  the  act  as  re- 
gards winding-up — which  was  this,  that  the  assets  of  the 
company  were  to  be  collected  by  the  liquidator  and  dis- 
tributed among  the  creditors ;  and  in  the  case  of  an  insolvent 
company  it  was  very  like  bankruptcy ;  but  if  the  assets 
were  to  be  so  distributed,  of  course,  if  the  liquidator  sued 
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in  his  own  name,  be  would  not  be  indebted  at  all  to  the 
man  to  whom  the  company  was  indebted,  and  there  would 
be  no  strict  right  of  set-orf.  Whether  that  was  affected  or 
not  by  the  provisions  of  the  act  that  enabled  him  to  sue  in 
599]  the  name  of  the  company,  *I  will  consider  further 
on.  If  he  comes  under  those  sections — notably  the  138th 
section — in  a  voluntary  winding-up,  he  comes  in  his  own 
name  as  liquidator  to  enforce  a  call,  and  strictly  speaking, 
there  is  no  actual  set-off,  because  he  is  not  indebted. 

If,  therefore,  ^ou  want  a  set-off  at  all,  you  must  show 
some  provision  m  the  act  itself  giving  the  right  of  set-off, 
because  in  principle  there  is  no  such  right,  ^e  debt  due 
to  the  liquidator  is  distributable  among  the  creditors,  and 
the  debt  due  to  the  individual  from  the  company  would 
only  rank  with  the  view  of  obtaining  a  dividend  for  the 
creditor  for'  the  amount  due.  The  two  debts  are  not  appli- 
cable to  the  same  purposes,  and  could  not  properly  be  made 
the  subject  of  set<off.  Therefore  it  appears  to  me  that  the 
onus  lies  upon  the  man  who  says  that  there  is  this  right  of 
set-off  to  point  out  the  provisions  in  the  act  of  Parliament 
giving  that  right. 

Now,  when  we  look  at  the  act  of  Parliament,  which  is  the 
next  thing  I  have  to  consider,  it  is  plain  there  is  no  such 
right.  First  of  all,  it  must  be  remembered  that  the  38th 
section  of  the  act,  which  directs  what  is  to  be  paid  in  the 
case  of  a  winding-up  by  the  shareholders  of  a  limited  com- 
pany, creates  new  rights,  and  rights  which  did  not  exist 
before  the  passing  of  the  Companies  Act,  1862,  and  rights 
which  do  not  exist  till  there  is  a  winding-up.  That  point 
was  decided  by  the  House  of  Lords  in  the  case  of  Webb  v. 
WhiMn  ('),  that  it  was  in  fact  a  new  right,  or  rather  a  new 
liability  as  regards  the  shareholders ;  and  that  section  alone, 
for  this  purpose,  regulates  their  liability. 

When  you  come  to  look  at  the  section  you  find  that  it 
applies  to  all  kinds  of  winding-up;  thai  is  to  say,  to  a 
winding-up  by  an  order  of  the  court,  to  a  winding-up 
voluntarily,  and  to  a  voluntary  liquidation  under  the 
supervision  of  the  court;  there  is  no  distinction.  The 
section  says:  "In  the  event  of  a  company  formed  un- 
der this  act  being  wound  up,  every  present  and  past  mem- 
ber of  such  company  shall  be  liable  to  contribute  to  the 
assets  of  the  company  to  an  amount  sufficient  for  payment 
of  the  debts  and  liabilities  of  the  company."  That  is  a  new 
liability  ;  he  is  to  contribute ;  it  is  a  new  contribution.  It 
is  a  mistake  to  call  that  a  debt  due  to  the  company.     It  is 

O  Law  Rep.,  6  H.  L.,  711. 
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no  such  thing.  It  is  not,  *as  has  been  supposed,  in  [600 
any  shape  or  way  a  debt  due  to  the  company,  but  it  is  a 
liability  to  contribute  to  the  assets  of  the  company ;  and 
when  we  look  further  into  the  act,  it  will  be  seen  that  it  is 
a  liability  to  contribution  to  be  enforced  by  the  liquidator. 
It  is  quite  true  that  a  call  made  before  the  winding-up — and 
in  the  case  before  me  a  call  was  made  before  the  winding- 
up — ^is  a  debt  due  to  the  company,  but  that  does  not  affect 
this  new  liability  to  contribution. 

But  there  are  certain  limits  to  the  liability.  This  being  a 
limited  company,  the  only  limit  which  it  is  necessary  to 
refer  to  is  that  stated  in  the  4th  sub-section  of  the  38th  sec- 
tion :  "In  the  case  of  a  company  limited  by  shares,  no  con- 
tribution shall  be  required  from  any  memtJer  exceeding  the 
amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member."  Now,  first  of  all, 
as  regards  the  calls  made  in  the  winding-up,  they  being 
calls  for  something  unpaid  on  the  shares,  that  is  a  contri- 
bution due  by  the  member  under  the  act,  and  is  not  a  debt 
due  to  the  company.  The  contribution  also  under  this  sec- 
tion applies  to  the  unpaid  calls  made  before  the  winding-u]) ; 
because,  though  that'  is  a  debt  due  to  the  company,  it  is 
not  the  less  an  amount  unpaid  on  the  shares  in  respect  of 
which  he  is  liable,  and  therefore  he  must  be  liable  to  con- 
tribute all  that  is  unpaid  on  his  shares.  As  I  said  before, 
it  is  as  much  unpaid  if  he  had  not  paid  the  calls  made  be- 
fore the  winding-up,  as  it  is  in  respect  of  the  amount  unpaid 
on  the  shares  in  respect  of  whicn  no  call  has  been  made 
before  the  winding-up.  It  seems  to  me  that  the  contribu- 
tories'  liability  created  by  the  38th  section  being  only  lim- 
ited to  the  amount  unpaid,  it  is  immaterial,  for  the  purpose 
of  this  section,  whether  the  call  was  made  before  or  after  the 
winding-up  provided  the  amount  is  unpaid.  That  being  so, 
it  is  a  liability  to  contribute  which,  in  the  case  of  an  ordi- 
nary winding-up,  is  of  course  enforceable  by  the  court ;  but 
so  it  is  in  a  voluntary  winding-up 

Then  the  138th  section  of  the  act  says  that  the  liquidator 
may  apply  to  the  court  "  to  exercise,  as  respects  the  enforc- 
ing of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of 
the  powers  which  the  court  might  exercise  if  the  company 
were  being  wound  up  by  the  court ;"  and  this  summons  is 
taken  out  under  that  section.  *There  is,  therefore,  [601 
no  difference  whatever;  the  liquidator  may  come  to  the 
court  in  a  voluntary  winding-up,  and  say  '^Enforce  the 
payment  of  the  contributions  due  from  the  contributories 
under  the  38th  section." 

26  Eng.  Rep.  48 


378  CHANCERY  DIVISION.  [VoL  IX. 

1878  In  re  Whitehouse  dc  Co.  M.R. 

It  appears  to  me  there  is  no  possible  distinction  when  you 
look  at  those  two  sections  between  the  duty  of  the  court 
when  applied  to  by  a  voluntary  liquidator,  and  the  duty 
of  the  court  when  applied  to  by  an  official  liquidator.  If 
there  is  no  debt  due  from  the  contributory  to  the  company, 
how  can  he  set  off  a  debt  due  from  the  company  to  him 
against  the  contribution  i  It  is  a  contribution  to  the  assets 
enforceable  by  the  liquidator,  and  not  at  all  a  debt.  When 
you  look  at  the  act  there  is  really  no  question  of  set-off  as 
between  calls — that  is,  the  amount  unpaid  on  the  shares — 
and  a  debt  due  by  the  company  to  the  contributory. 

Then  there  is  one  other  section  which  I  may  refer  to  in 
addition  to  the  sections  that  enable  the  liquidator  to  sue  in 
the  name  of  the  company  if  he  thinks  lit.  The  lOlst  sec- 
tion— and  I  think  it  is  the  only  section  which  deals  in  terms 
with  this  right  of  set-off — has  an  application  to  debts  ;  but 
it  does  not  at  all  interfere  with  the  38th  section  as  to  liabil- 
ity to  contribution.  The  lOlst  section  is  this:  "The  court 
Uiay,  at  any  time  after  an  order  for  winding  up  the  com- 
pany, make  an  order  on  any  contributory  for  the  time 
being  settled  on  the  list  of  contributories,  directing  payment 
to  be  made,  in  manner  in  the  said  order  mentioned,  of  any 
moneys  due  from  him  or  from  the  estate  of  the  person 
whom  he  represents  to  the  company,  exclusive  of  any 
moneys  which  he  or  the  estate  of  the  person  whom  he  rep- 
resents may  be  liable  to  contribute  by  virtue  of  any  call 
made  or  to  be  made  by  the  court  in  pursuance  of  this  part 
of  this  act."  That  excludes  calls  in  the  winding-up.  It 
would  include  a  call  made  before  the  winding-up.  Then  it 
goes  on,  "And  it  may,  in  making  such  order,  when  the 
company  is  not  limited,  allow  to  such  contributory  by  way 
of  set-off  any  moneys  due  to  him  or  the  estate  which  he  rep- 
resents from  the  company  on  any  independent  dealing  or 
contract  with  the  company,  but  not  any  moneys  due  to  him 
as  a  member  of  the  company  in  respect  of  any  dividend  or 
profit:  Provided  that  when  all  the  creditors  of  any  com- 
pany, whether  limited  or  unlimited,  are  paid  in  full,  any 
6p2J  moneys  due  on  any  account  whatever  to  any  *con- 
tributory  from  the  company  may  be  allowed  to  him  by  way 
of  set-off  against  any  subsequent  call  or  calls." 

Therefore  this  section  empowers  the  court  to  direct  pay- 
ment of  any  debt  of  the  company,  and  it  may  allow,  where 
the  company  is  not  limited,  a  set-off.  Surely  that  does  not 
allow  the  court  to  do  it  where  the  company  is  limited.  If 
there  is  any  implication  to  be  drawn  from  the  section  at  all, 
it  is  that  set-off  is  not  to  be  allowed  when  the  company  is 
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limited,  though  I  do  not  think  that  is  wanted,  because,  as  I 
said  before,  I  can  see  no  ground  on  principle,  on  looking  at 
the  sections  of  the  statute,  for  saying  that  there  is  a  debt 
due  from  the  contributory  to  the  company,  it  being  in  fact 
the  amount  of  his  contribution  to  the  assets  for  the  benefit 
of  the  creditors. 

So  that  when  you  look  at  the  101st  section,  so  far  as  it 
goes  it  strengthens — if  that  was  wanted — the  proposition 
that  there  is  no  set-off  to  be  allowed  in  the  case  of  a  limited 
company,  for  a  sum  of  money  due  from  the  company  to  a 
person  liable  to  the  company.  The  proviso  shows  that 
when  all  the  creditors  are  paid  you  may  set  off  whether  the 
company  is  limited  or  unlimited.  Here,  again,  the  infer- 
ence is  that  you  cannot  do  it  before  the  creditors  are  paid. 
So  that  when  you  look  at  the  wording  of  the  101st  section, 
it  is  quite  plain,  as  it  appears  to  me,  that,  having  regard  to 
that  section  as  well  as  the  other  sections  of  the  act,  there  is 
no  ground  for  such  a  set-off  as  between  the  contribution  un- 
der the  38th  section,  which  includes  calls  made  either  before 
or  after  the  winding-up — that  is,  anything  unpaid  on  shares 
— and  a  debt  due  by  tne  company  to  the  contributory. 

That  being  so  on  principle  and  on  the  construction  of  the 
act,  I  must  now  look  at  the  authorities,  because  they  are 
somewhat  difficult  to  deal  with. 

Now  in  the  first  case  cited  on  behalf  of  the  liquidator, 
OrisselVs  Case{')^  in  which  the  company  was  being  wound 
up  under  a  supervision  order — I  cannot  find  any  such  dis- 
tinction taken  as  was  afterwards  taken  by  the  Court  of  Com- 
mon Pleas  between  a  winding-up  under  an  order  of  the 
court  and  a  voluntary  winding-up.  It  is*  laid  down  gener- 
ally, that  the  shareholder  who  is  also  a  creditor  is  not  enti- 
tled to  set  off  the  debt  due  to  him  against  the  *call8  [603 
made  in  the  winding-up ;  but  I  cannot  find  in  Lord  Chelms- 
ford's judgment  any  notion  that  a  distinction  should  be 
made  between  a  voluntary  winding-up  and  a  compulsory 
winding-up. 

Of  course  the  question  before  the  court  being  a  question 
of  contribution,  was  treated  by  Lord  Chelmsford  as  one  of 
contribution.  He  says('),  "  The  75th  section  of  the  act  en- 
acts, that  the  liability  of  any  person  to  contribute  to  the 
assets  of  a  company,  in  the  event  of  its  being  wound  up, 
'shall  be  deemed  to  create  a  debt  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced,  but  paya- 
ble at  the  time  or  respective  times  when  calls  are  made  as 
hereinafter  mentioned  for  enforcing  such  liability.'    Until  the 

(»)  Law  Rep.,  1  Ch.,  628  («)  Law  Rep.,  1  Ch.,  686. 
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tbe  call  is  made  there  is  nothing  more  than  a  liability  to  con- 
tribute. This,  indeed,  creates  a  debt,  but  the  debt  does  not 
accrue  due  till  a  call  is  made.  The  power  to  make  calls  is 
only  to  satisfy  the  debts  and  liabilities  of  the  company,  and 
tile  costs,  charges,  and  expenses  of  winding  it  up,  and  for 
the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves.  But  if  the  whole  of  the  amount  unpaid  upon 
the  shares  were  required  to  be  paid  up,  more  might  be  raised 
than  would  be  requisite  for  these  purposes."  That  shows 
the  limit.  The  principle  in  GrisseWs  Ciw^  appears  to  me  to 
cover  the  case  of  a  voluntary  wihding-up  as  much  as  that  of 
a  compulsory  winding-up. 

The  next  case  in  order  of  date  was  Calishefs  Case{*) 
which  was  decided  a  few  days  before  the  case  before  the 
Court  of  Common  Pleas,  and  there  Lord  Romilly  decided 
that  you  could  not  set  off  a  debt  due  from  the  company  to 
the  contributory  in  the  absence  of  special  agreement.  That 
latter  part  of  the  decision  has  been  overruled,  and  it  has 
been  held  that  you  cannot  do  so  even  by  special  agreement. 
But,  subject  to  that,  so  far  as  the  case  before  the  court  went, 
Lord  Romilly  decided  most  distinctly  that  the  court  could 
not,  having  regard  to  the  terms  of  the  101st  section  and  the 
decision  of  Lord  Chelmsford  in  OrisselVs  Case^  allow  a  con- 
tributory to  set  off  a  debt  against  a  call. 

The  next  case  is  the  one  which  raises  the  whole  difficulty; 
it  is  the  case  of  the  Brighton  Arcade  Company  v.  Dowl- 
inff{*).  The  liquidator  there  brought  an  action  for  calls, 
604]  and  the  full  *Court  of  Common  Pleas  held  that  the 
debt  due  to  the  contributory  from  the  company  was  to  be 
set  off  against  the  call.  '  The  way  in  which  it  was 
put  by  the  court  was  this.  Lord  Chief  Justice  Bovill 
saysC) :  "  Prima  facie  there  is  good  debt  disclosed  by  the 
declaration,  and  a  good  answer  thereto  by  the  fourth  plea 
(of  set-off).  It  lies  therefore  on  the  plaintiffs  to  show  some 
law  which  prevents  the  application  of  the  set-off.'* 

Inasmuch  as  it  appeared  on  the  face  of  the  action  that  it 
was  a  suit  by  the  liquidator  in  the  name  of  the  company, 
it  was  not,  as  it  appears  to  me,  to  be  treated  as  if  it  was  an 
action  by  the  company  whilst  a  going  concern,  and  there- 
fore the  ground  taken  by  the  Court  of  Common  Pleas  fails, 
and  under  the  provisions  of  the  act  of  1862  there  is  no  set-off 
— in  other  words,  the  obligation  of.  proof  is  the  other  way. 
They  assumed  there  was,  under  the  statute,  a  right  of  set-off 
after  the  winding-up,  unless  you  could  show  it  was  taken 
away.     There  is  no  such  right  of  set  off  under  the  statute, 

(>)  Law  Rep.,  6  Eq.,  214.    («)  Law  Rep.,  3  G.  P.,  176.    (»)  Law  Rep.,  8  C.  P.,  179. 
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where  there  is  a  contribution  of  this  kind  due  to  the  assets 
of  the  company,  and  it  is  for  those  who  allege  set-off  to  show 
it  His  Lordship  then  proceeds  to  show  that  there  is  an 
implication,  if  not  an  express  prohibition,  against  such  a 
plea,  for  he  says,  "If  this  had  been  the  case  of  a  com- 
pany which  was  in  course  of  being  wound  up  by  the  court 
or  under  the  supervision  of  the  court,  I  should  have  had  no 
hesitation  in  saying  that  the  set-off  could  not  be  allowed." 
Therefore  he  does  take  the  same  view  of  the  act  as  I  do,  with 
one  exception— that  he  thinks  there  is  a  difference  in  the 
case  of  a  voluntary  winding-up ;  but  his  attention  was  not 
called  to  the  fact  that  you  would  then  get  this  absurd  con- 
sequence, namely,  that  under  the  138th  section  the  volun- 
tary liquidator  could  applv  for  payment  to  the  court  and 
the  court  could  exercise  all  the  powers  it  could  exercise 
under  the  winding-up ;  but  the  liquidator  could  not  get  the 
benefit  of  the  act,  as  regards  payment  by  the  contributory, 
in  an  action  ;  and  this  extraordinary  result  would  then  fol- 
low, that  he  would  get  his  dem'and,  minus  the  set-off,  in  the 
action,  and  then  come  to  the  court  under  the  138th  section 
for  the  balance,  namely,  for  that  sum  which  the  Court  of 
Common  Pleas  say  should  be  allowed  by  way  of  set-off — 
which  would  certainly  be  remarkable. 

*It  was  never  intended  by  the  Legislature  that  the  [605 
liquidator  should,  if  he  chose  to  proceed  by  action,  amend 
his  action  by  an  order  under  the  138th  section,  nor  could 
it  be  argued  that,  there  being  the  right  under  the  38th  sec- 
tion to  get  the  whole  amount  of  contribution  without  set-off, 
there  could  be  a  less  right  in  an  action. 

That  being  so,  all  the  argument  of  the  Court  of  Common 
Pleas  appears  to  me  fallacious.  The  powers  of  the  act  of 
Parliament  are  enforceable  on  the  application  of  a  liquidator. 
If  a  company  is  insolvent  a  voluntar  winding-up  is  more 
likely  to  take  place  than  where  a  company  is  solvent ;  and 
can  there  be  any  reason  for  such  a  distinction  as  is  alleged  I 
If  there  were,  you  would  have  this  consequence,  that  every 
case  would  have  to  be  brought  into  court  as  to  a  right  of 
set-off.  .  That  is  a  consideration  which  it  seems  to  me  was 
not  dealt  with  by  the  Court  of  Common  Pleas.  The  whole 
of  the  judgments  of  the  judges  of  the  full  Court  of  Common 
Pleas  proceed,  as  I  said  before,  on  the  assumption  that  the 
Statute  of  Setoff  applies  unless  the  other  side  can  show  a 
negative.  I  think  ii  you  examine  the  act  you  can  show 
the  negative,  but  I  do  not  think  it  is  necessary  to  show  the 
negative. 

I  should  have  gone  into  this  matter  more  fully  had  it  not 
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been  for  the  elaborate  dicussion  which  the  matter  received 
from  Lord  Selborne  in  Bldck  <fe  Go,^s  Case  (*).  That  was  the 
case  in  which  the  court  overruled  the  distinction  which  Lord 
Romilly  thought  might  exist  of  a  special  contract,  but  in 
the  course  of  it  there  is  an  elaborate  discussion  by  Lord  Sel- 
borne of  the  case  of  ih.^  Brighton  Arcade  Company  v.  Bowl- 
ing (*),  and  he  so  clearly  points  out  his  reasons  that  it  would 
be  a  work  of  supererogation  on  my  part  to  repeat  what  he 
has  indicated ;  and  I  need  hardly  say  I  entirely  agree  with 
what  he  says  on  the  subject. 

I  have  only  one  other  case  to  notice,  which  is  Oibbs  and 
WesVs  Case{*\  before  Vice-Chancellor  Malins;  and  there 
is  only  one  observation  of  the  Vice-Chancellor  in  that  case 
to  which  it  is  necessary  for  me  to  refer.  After  discussing  (*) 
the  decision  in  OrisselVs  Case^  he  refers  (*)to  the  Brighton 
606]  Arcade  Company  v.  *  Bowling  (^).  He  says,  "  I  have 
been  referred  to  the  case  of  the  Brighton  Arcade  Company 
V.  Bowling^  with  regard  to  which  I  confess,  after  all  that 
has  been  said  upon  it,  and  after  all  that  learned  judges 
have  said,  I  am  unable  to  see  that  it  is  not  in  conflict  with 
Ch'isselVs  Case^  which  has  settled  that,  where  the  liability  is 
limited,  the  right  to  set-off  cannot  exist." 

I  merely  cite  that  to  show  that  at  least  one  other  judge 
has  considered  that  there  is  a  direct  conflict  between  the 
authorities  ;  but  I  am  not  by  citing  that  case  to  be  supposed 
to  agree  with  the  decision  in  other  respects.  Indeed,  the 
observations  I  have  made  show  that  I  could  not  agree  with 
it.     I  cite  it  merely  with  reference  to  that  observation. 

That  being  so,  1  am  in  this  position,  that  there  is  a  deci- 
sion of  the  Court  of  Common  rleas  ten  years  old  which  is 
directly  in  point,  and  that  decision,  as  I  read  it,  is  in  con- 
flict with  a  prior  decision  of  the  Lord  Chancellor  in  OrisseWs 
Case{*)y  and  emphatically  disapproved  of  by  another  Lord 
Chancellor  in  Black  &  Co.^s  Case{^\  and  in  conflict  with  the 
true  interpretation  of  the  act  of  Parliament.  It  appears  to 
me  that,  having  regard  to  the  rules  by  which  courts  ai-e 
bound,  I  am  entitled  to  say  that  I  am  not  bound  by  the 
decision  of  the  Court  of  Common  Pleas,  and  that  I  have  a 
right  to  decide  the  case  according  to  my  own  view  of  the  act 
of  Parliament,  confirmed  as  it  is  by  the 'high  authority  of 
the  two  Lord  Chancellors  in  the  cases  I  have  cited,  and  also 
by  the  opinion  of  Vice-Chancellor  Malins  as  to  the  conflict 
of  the  case  in  the  Common  Pleas  with  the  case  of  Orissell, 

(«)  Law  Rep.,  8  Ch.,  264;  4  Eng.  Rep.,  880.   (*)  Law  Rep.,  827. 

(«)  Law  Rep.,  8  C.  P.,  1 76.  (»)  Law  Rep.,  10  Eq.,  880. 

(»)  Law  Rep.,  10  Eq.,  812.  (•)  Law  Rep.,  1  Ch..  628. 
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That  being  so,  I  think  that  no  set-off  exists  in  the  present 
case,  and  there  will  therefore  be  an  order  against  the  contrib- 
utories  for  payment  of  the  call,  and  they  must  pay  costs  of 
the  application. 

Solicitors  for  all  parties :  Duignan  &  Smiles^  agents  for 
Duignan  &  Co.,  Walsall. 

The  owner  of  a  paid-up  policy  of  life  of  a  receiver  of  their  assets,  to  have 

insurance  cannot  set  it  off  against  a  such  loss  set  ofE  against  the  claim  of 

mortgage,   against  him,   held  by  the  such  policy. 

company,    if    insolvent  :    Waring    9.  A  loss  incurred  by  a  solvent  assured 

Oueill,  15  Hun,  105.  under  a  policy  issued  by  insolvent  un- 

A  savings  bank,  under  a  special  char-  derwriters,  before  the  insolvency  of  the 

ter,  wai9  authorized  to  receive  and  in-  latter  occurs,  is  a ''mutual  debt  or  cred- 

vest  deposits  for  the  benefit  of  the  depos-  it "  within  the  meaning  of  the  statutes 

itors,  the  income  or  profit  to  be  divided  relative  to  trustees  of  insolvent  debtors, 

among  them  after  reasonable  deduc-  capable  of  being  set  ofE  against  the 

tions  for  necessary  expenses  ;  the  prin-  premium  upon  such  policy;  although, 

cipal  to  be  repaid  to  the  depositors  at  by  the  terms  of  the  policy,  the  loss  be 

such  times  and  with  such  interest  and  not  payable  until  a  certain  time  after 

under  such  regulations  as  the  board  of  proof  of  it  and  interest,  and  no  such 

managers  should  from   time  to  time  proof  was  presented  to  the  receivers 

prescribe.    Under  their  regulations  they  before  such  insolvency, 

not  only  received  deposits,  participating  In  such  a  case  the  loss  is  to  be  deemed 

in  the  profits  and  not  payable  except  to  have  occurred  at  the  time  of  the  in- 

on  thirty  days'  notice,  but  also  another  jury  to  the  vessel  by  the  peril  insured 

kind  of  deposits  (called  bythem"spe-  against.     The  making  of  the  repairs 

clal  deposits*')  which  were  not  to  parti-  out  of  which  the  claim  arises,  and  the 

cipate  in  the  profits,  and  were  to  be  adjustment  of  such  claim,  only  fix  the 

repaid  (not  redelivered)  to  the  depos-  amount  of  damages.     The  right  to  in- 

ixors  without  any  preliminary  notice,  demnity  is  fixed  at  the  time  of  the  in- 

Both  kinds  of  deposits  were  intermin-  jury:   Pardo  «.  Osgood,  5  Robt.,  348, 

gled  in  the  funds  of  the  bank  undis-  reversing^  2  Abb.  (N.S.),  865. 

tinguishably.  A  stockholder  in  a  building  company 

Under  insolvent   proceedings  a  re-  formed  under  chap.  122  of  the  Laws  of 

ceiver  was  appointed.  1851,  who  has  made  advances  or  incur- 

Held  (1.)  That  such  an  institution  is  red  liabilities  for  the  benefit  of  the  cor- 

a  mere  trustee  for  the  benefit  of  the  poration,   may,  when  called  upon  to 

depositors.  respond  to  his  statutory  liability,  set 

(2.)  That  a  depositor  who  borrowed  off  such  advances  or  liabilities  in  ex 

money  from  the  bank,  secured  by  his  tinguishment  thereof :    Remington  v, 

note  or  mortgage,  cannot  offset  his  debt  King,  11  Abb.  Pr.,  278. 

against  the  amount  of  his  deposit  at  In  a  suit  by  an  executrix  to  foreclose 

the  time  when  the  decree  of  insolvency  a  mortgage  which  became  payable  after 

was  made  :  Stockton  v.  Mechanics,  etc.,  the  death  of  the  testator,  the  defendant 

32  N.  J.  £k].,  163.  cannot  set  off  a  claim  against  the  latter 

Contra  :  New,  etc.,  v.  Tarlter,  4  Abb.  though  due  at  the  time  of  his  decease  : 

N.  C,  215, "54  How.  Pr.,  885.  Patterson  v.  Patterson,  59  N.  Y..  574, 

See  Second,  etc.,  «.  Hemingray,  34  47  How.  Pr.,  242,  modifying  1  Hun,  328. 

Ohio  St.  R.,  381.  See  Knecht  v.  U.  S.  Savings,  etc.,  3 

The  assured,  by  a  time  policy  upon  a  Mo.  App.  Rep.,  563. 

vessel,  which  provides  that  the  loss.  So  if  not  due  till  after  his  decease : 

if  any,  shall  be  pavable  at  a  certain  Jordan  v.  Shoe,  etc.,  12  Hun,  512,  74 

time  after  proof  of  loss  and  the  inter-  N.  Y.,  467. 

est,  and  that  the  premium  shall  be  de-  Otherwise  as  to  money  advanced  to 
ducted  from  the  loss,  are  entitled,  in  pay  the  funeral  expenses  of  the  testa- 
case  of  a  genera]  average  loss,  insolven-  tor :  Patterson  v.  Patterson,  59  N.  Y., 
cy  of  the  insurers,  aud  an  appointmeut  574,  47  How.  Pr.,  242. 
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[9  Chancery  DiylBion,  607.] 
M.R.,  Aug.  S,  1878. 

607]  *J^^  "re  Thompson's  Trusts. 

WWr^BequeU  to  "the  ffeira  or  Next  of  Kin  of  A.,  d^toMd^^—Oifi  to  one  QatM,  noi 

alternative  Oifi — Statutory  Next  of  Kin. 

Bequest  of  personalty  to  the  heirs  or  next  of  kin  of  A.,  deceased  : 
Held  to  be  a  gift  to  one  class,  namely,  the  next  of  kin  of  A.,  according  to  the 
statute. 

This  was  a  petition  for  the  payment  out  of  court  of  a  trust 
fund  paid  in  under  the  Trustee  Kelief  Act  by  the  executors 
of  Ann  Thompson,  deceased. 

The  testatrix  by  her  will,  dated  the  23d  of  April,  1869, 
devised  and  bequeathed  her  leasehold  houses  and  all  other 
her  real  and  personal  estate  to  her  executors,  in  trust  for 
her  nephew  William  Lodge  for  his  life,  and  after  his  decease 
she  directed  the  trustees  to  sell  the  same  and  stand  pos- 
sessed of  the  proceeds  in  trust  to  pay  certain  legacies,  and 
as  to  the  residue  '4n  trust  to  divide  the  same  into  three  equal 
parts,  and  pay  the  same  as  follows,  namely,  one  third  part 
to  the  heirs  or  next  of  kin  of  Thomas  Lodge,  deceased  ;  one 
third  part  to  the  heirs  or  next  of  kin  of  John  Lodge,  deceased  ; 
one  third  part  to  the  heirs  or  next  of  kin  of  Milburn  Lodge, 
deceased. 

The  testatrix  died  in  1870,  the  said  Thomas  Lodge,  John 
Lodge,  and  Milburn  Lodge,  having  all  predeceased  her. 

William  Lodge  died  in  1874,  and  the  proceeds  of  the  sale 
of  the  ]Droperty,  after  the  other  purposes  of  the  will  had 
been  satisfied,  were  paid  into  court. 

The  present  petitioners  were  John  Sampson  Lodge  and 
Margaret  Hannah  Lodge. 

Jonn  Sampson  Lodge  claimed  to  be  entitled  to  one  third  of 
the  fund  as  heir-at-law  of  John  Lodge,  and  also  as  his  near- 
est of  kin  and  his  sole  next  of  kin  according  to  the  statute. 

Margaret  Hannah  Lodge  claimed  to  be  entitled  to  one 
other  third  as  heiress-at-law  of  Thomas  Lodge,  and  also  as 
his  nearest  of  kin  ;  also  she  and  her  mother  (since  deceased) 
were  his  sole  next  of  kin  according  to  the  statute. 

"The  petition  praved  that  one  third  of  the  fund  might  be 
608]  paid  to  *John  Sampson  Lodge,  that  one  other  third 
might  be  paid  to  Margaret  Hannah  Lodge,  and  that  the  re- 
maining third  might  be  carried  over  to  the  account  of  the 
share  of  the  next  of  kin  of  Milburn  Lodge. 

Crdcknall,  for  the  petitioners. 
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Herbert  Percival^  for  Henry  William  Lodge,  one  of  the 
next  of  kin  of  the  testatrix :  The  gift  is  void  for  uncertainty. 
A  bequest  of  personalty  to  the  *'  heirs"  of  an  individual  goes 
to  such  heirs  aspersonce  designatce^  or  to  the  statutory  next 
of  kin,  as  in  the  case  of  In  re  ^eoens*  Trusts  (*).  A  gift 
to  the  *'.next  of  kin"  of  an  individual  without  more  goes 
to  the  nearest  blood  relations  as  joint  tenants.  Whichever 
construction  is  put  on  the  word  "heirs"  in  this  gift,  the 
persons  taking  under  it  are  distinct  from  those  taking  under 
the  words  "  next  of  kin."  In  Lowndes  v.  Stone {*),  a  gift  to 
a  testator's  ''next  of  kin  or  heir-at-law"  was  held  to  be 
void  for  uncertainty. 

[Jessel,  M.R. :  In  that  case  the  word  was  *'  heir-at-law." 
Here  she  speaks  of  "  heirs"  as  a  class  which  seems  to  show 
that  she  looked  upon  the  heirs  and  next  of  kin  as  being 
the  same  class.] 

I  submit  that  the  principle  of  that  case  is  applicable  here, 
and  that  the  next  of  kin  of  the  testatrix  are  entitled  to  the 
fund. 

PhilpottSy  for  the  executors  of  the  heir-at-law  of  Milbum 
Lodge,  who  was  also  one  of  his  two  nearest  of  kin  as  well 
as  one  of  his  three  statutory  next  of  kin  :  I  contend,  first, 
that  the  heir-at-law  took  as  being  the  person  to  whom  the 
whole  description  of  "heirs  and  next  of  kin"  applied. 
There  is  no  one  else  who  answers  the  whole  description.  If 
that  contention  fails,  then  I  contend  that  the  only  w<ay  to 
avoid  uncertaintv  is  to  read  "or"  as  "and"  on  the  prin- 
ciple on  which  mxard  v.  Brooke  (')  was  decided,  where  in  a 
gilt  "to  A.  or  her  children,"  "or"  was  read  "and"  to  pre- 
vent the  gift  from  being  void  for  uncertainty. 

*0.  A.  Saunders^  for  another  of  the  three  statutory  [609 
next  of  kin  of  Milbum  Lodge. 

W.  D.  Rawlins^  for  the  trustees. 

Jessel,  M.R.:  I  think  that  the  rational  construction  to 
put  on  this  will  is  this,  that  the  testatrix  meant,  not  to  make 
an  alternative  gift,  but  that  both  the  terms  "next  of  kin" 
and  "heirs"  should  apply  to  one  class.  That  being  so, 
the  next  question  is,  what  is  the  class  designated  t  She 
gives  her  real  and  personal  estate  to  trustees  in  trust  for 
her  nephew  for  life,  and  after  his  death  in  trust  for  sale,  and 
after  payment  of  legacies,  as  to  the  residue,  to  pay  "one 
third  to  the  heirs  or  next  of  kin  of  Thomas  Lodge,  deceased ; 
one  third  to  the  heirs  or  next  of  kin  of  John  Lod^e,  de- 
ceased ;  and  one  third  to  the  heirs  or  next  of  kin  of  Milburn 

0)  Law  Rep.,  15  Eq.,  110;  5  Eng.  R.,        (•)  4  Ves.,  649. 
746.  (»)  2  Cox,  213. 

26  Eng.  Rep.  49 
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Lodge,  deceased."  She  describes  these  persons  as  '*  de- 
ceased," showing  that  she  knows  they  are  all  dead,  and  she 
gives  to  a  class  described  as  "  the  heirs  or  next  of  kin"  of 
each.  Is  there  such  a  class  as  this  who,  in  a  gift  of  per- 
sonal estate,  can  be  thus  described  ?  There  is  sacb  a  class, 
for  as  regards  personal  estate  the  word  "  heirs"  is  used  for 
statutory  next  of  kin,  and  as  the  testatrix  meant  both  de- 
scriptions to  apply  to  the  same  class,  it  follows  that  the  gift 
is  in  favor  of  the  statutory  next  of  kin  of  the  three  persons 
named.  The  petitioner  John  Sampson  Lodge  is  entitled  to 
one  third ;  the  petitioner  Margaret  Hannah  Lodge  to  an- 
other third  ;  and  the  next  of  kin  of  Milburn  Lodge,  accord- 
ing to  the  statute,  to  the  remaining  third. 

Solicitors :  Clarke,  Rawlins  &  Clarice,  agents  for  Moore, 
South  Shields. 


[9  Chancery  Division,  610.] 
M.R.,  Aug.  6,  1878. 

610]    *PuLBR00K  V.  Richmond  Consolidated  Mining 

Company. 

[1878    P.     166.] 

Company — Director,  Exclusion  of — Injunction — Qualification — Trtut  Sharat — Shares 

held  "  in  his  own  riaht." 

A  director  of  a  company  can,  if  qualified,  sustain  an  action  in  his  own  name 
against  the  other  directors,  on  the  ground  of  individual  injury  to  himself,  for  an  in- 
junction to  restrain  them  from  wrongfully  excluding  him  from  acting  as  a  director. 

Where  the  articles  of  association  of  a  company  provided  tliat  no  person  should 
be  eligible  as  a  director  unless  he  held  "  as  registered  member  in  his  own  right 
capital  of  the  nominal  value  of  £500  at  least ": 

Held^  that  beneficial  ownership  was  not  necessary  for  a  qualification,  and  that  a 
registered  holder  of  the  required  capital,  though  he  had  transferred  his  shares  to 
another,  was  properly  eligible. 

This  was  a  motion  to  restrain  the  directors  of  the  defend- 
ant companjr  from  restraining  or  in  any  way  interfering  with 
the  plaintifrs  acting  as  a  director  of  the  company. 

The  articles  of  association  of  the  company  provided  as 
follows : 

Art.  64.  ''No  person  shall  be  eligible  as  a  director  unless 
he  holds  as  registered  member  in  his  own  right  capital  of 
the  nominal  value  of  £500  at  least." 

Art.  65.  "A  director  is  to  vacate  his  ofBce  if  at  any  time 
he  holds  less  than  the  nominal  amount  of  capital  required 
as  his  qualification  for  election." 

On  the  23d  of  August,  1877,  the  plaintiflF,  whose  name  ap- 
peared on  the  register  of  the  company  as  the  holder  of  100 
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shares  in  the  capital  of  the  company  of  the  nominal  value 
of  £500,  was  elected  a  director. 

Prior  to  his  election,  in  January,  1877,  the  plaintiff  had 
executed  a  deed  of  transfer  of  his  shares  to  William  Cuth- 
bert,  as  he  alleged,  by  way  of  mortgage  as  a  security  for 
money  borrowed  on  his  shares,  and  it  was  agreed  between 
them  that  the  transfer  should  not  be  registered. 

On  the  18th  of  January,  1878,  Cuthbert,  through  mistake 
as  the  plaintiff  alleged,  took  the  transfer  to  the  secretary  of 
the  company,  who  registered  the  same  and  inserted  Cuth- 
bert's  name  as  holder  of  the  shares  transferred  to  him  by 
the  plaintiff. 

*Notice  of  this  entry  on  the  register  having  been    [611 

fiven  to  the  directors,  the  plaintiff  was  not  allowed  to  take 
is  seat  at  the  board.  The  plaintiff  thereupon  took  out  a 
summons  in  the  Common  Pleas  Division  to  rectify  the  regis- 
ter, and  by  an  order  of  Mr.  Justice  Field  of  the  1st  of  March, 
1878,  the  name  of  Cuthbert  was  ordered  to  be  struck  out  as 
the  transferee  of  the  said  shares  and  the  name  of  Pulbrook 
inserted  as  the  holder  of  the  same.  On  the  20th  of  June, 
1878,  this  order  was  affirmed  on  appeal  by  the  Divisional 
Court,  the  plaintiff  undertaking  not  to  question  any  of  the 
prior  acts  of  the  directors. 

On  the  25th  of  June,  1878,  the  plaintiff  took  his  seat  at 
the  board  and  produced  the  order,  but  the  other  directors 
refused  to  permit  him  to  act,  whereupon  he  brought  his 
action  against  the  company  and  the  other  directors.  The 
present  motion  was  made  to  restrain  the  directors  by  injunc- 
tion from  thus  interfering  with  his  rights. 

Chitty^  Q.C.,  Brooksbank^  and  Boome^  in  support  of  the 
motion :  The  plaintiff  in  this  case  was  duly  elected  a  direc- 
tor, and  was  qualified  under  clause  64  of  the  articles  of  associ- 
ation. The  fact  of  his  having  mortgaged  his  shares  does  not 
affect  his  qualification,  as  the  provision  that  ^^  no  person  shall 
be  eligible  unless  he  holds  in  his  own  right  capital  of  the 
nominal  value  of  £500"  does  not  mean  that  he  shall  be 
necessarily  beneficial  owner  of  the  shares.  The  court  will 
not  look  behind  the  register.  By  sect.  30  of  the  Companies 
Act  it  is  provided  that  '*no  notice  of  any  trust,  expressed, 
implied,  or  constructive,  shall  be  entered  on  the  register." 
The  transfer  to  Cuthbert  was  registered  by  mistake,  and 
the  plaintiffs  name  having  been  restored  by  the  order  of 
Mr.  Justice  Field,  affirmed  by  the  Divisional  Court,  he  can- 
not be  held  to  have  vacated  his  seat  under  clause  65.  The 
plaintiff  has  sustained  an  individual  wrong  by  being  now 
excluded  from  the  board,  and  is  entitled  to  maintain  his 
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action  and  to  restrain  the  other  directors  from  preventing 
him  from  acting. 

Davey^  Q.C.,  and  W.  Barber,  for  the  other  directors: 
This  action  is  not  properly  brought.  An  individual  direc- 
tor cannot  thus  sue  the  other  directors.  If  a  wrongful  act 
612]  has  been  ^committed  the  action  should  be  brotght 
in  the  name  of  the  company.  When  the  company  is  injured 
by  the  improper  exclusion  of  a  director  from  the  board  the 
company  is  the  proper  party  to  sue.  Besides,  the  plaintiff 
was  not  at  the  time  of  his  election  the  holder  in  his  own 
right  of  capital  of  the  value  of  £600.  He  had  previously 
transferred  his  shares,  and,  though  it  is  alleged  that  he  only 
transferred  them  by  way  of  mortgage,  there  is  nothing  to 
show  that  he  had  not  transferred  them  out  and  out.  When 
that  transfer  was  registered  he  ceased  even  to  be  the  osten- 
sible holder  of  the  shares,  and  under  clause  66  he  was  bound 
to  vacate  his  office.  The  fact  of  his  name  being  restored  to 
the  register  bv  the  order  of  the  Court  of  Common  Pleas 
does  not  entitle  him  to  take  his  seat  as  a  director,  and  the 
other  directors  cannot  be  restrained  from  excluding  him 
from  the  board. 

[Pender  v.  Lushington  C)  and  MdcDougaU  v.  Oar  diner  (•) 
were  referred  to.] 

Jessel,  M.R.:  This  is  a  motion  which  raises  some  points 
of  great  importance. 

The  first  question  is,  whether  a  director  who  is  improperly 
and  without  cause  excluded  by  his  brother  directors  from 
the  board  from  which  they  claim  the  right  to  exclude  him, 
is  entitled  to  an  order  restraining  his  brother  directors  from 
so  excluding  him. 

In  this  case  a  man  is  necessarily  a  shareholder  in  order  to 
be  a  director,  and  as  a  director  he  is  entitled  to  fees  and 
remuneration  for  his  services,  and  it  might  be  a  question 
whether  he  would  be  entitled  to  the  fees  if  he  did  not  attend 
meetings  of  the  board.  He  has  been  excluded.  Now,  it 
appears  to  me  that  this  is  an  individual  wrong,  or  a  wrong 
that  has  been  done  to  an  individual.  It  is  a  deprivation  of 
his  legal  rights  for  which  the  directors  are  personally  and 
individually  liable.  He  has  a  right  by  the  constitution  of 
the  company  to  take  a  part  in  its  management,  to  be  pres- 
ent, and  to  vote  at  the  meetings  of  the  board  of  directors. 
He  has  a  perfect  right  to  know  what  is  going  on  at  these 
meetings.  It  may  affect  his  individual  interest  as  a  share- 
holder as  well  as  his  liability  as  a  director,  because  it  has 
been  sometimes  held  that  even  a  director  who  does  not  at- 

(>)  6  Cb.  D.,  70;  22  Eng.  R,,  640,  («)  1  Ch.  D.,  18;  16  Eng.  R.,  624, 
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tend  board  meetings  is  bound  to  know  what  is  done  in  his 
absence. 

•Besides  that,  he  is  in  the  position  of  a  share-  [613 
holder,  of  a  managing  partner  in  the  affairs  of  tbe  company, 
and  he  has  a  right  to  remain  managing  partner,  and  to  re- 
ceive remuneration  for  his  services.  It  appears  to  me  that 
for  the  injury  or  wrong  done  to  him  by  preventing  him  from 
attending  board  meetings  by  force,  he  has  a  right  to  sue. 
He  has  what  is  commonly  called  a  right  of  action,  and  those 
decisions  which  say  that,  where  a  wrong  is  done  to  the  com- 
pany by  the  exclusion  of  a  director  from  board  meetings, 
the  company  may  sue  and  must  sue  for  that  wrong,  do  not 
apply  to  the  case  of  wrong  done  simply  to  an  inaividual. 
There  may  be  cases  where,  by  preventing  a  director  from 
exercising  his  functions  in  addition  to  its  being  a  wrong 
done  to  tne  individual,  a  wrong  is  also  done  to  the  com- 

Eany,  and  there  the  company  have  a  right  to  complain, 
lut  in  a  case  of  an  individual  wrong,  another  shareholder 
cannot  on  behalf  of  himself  and  others,  not  being  the  indi- 
viduals  to  whom  the  wrong  is  done,  maintain  an  action  for 
that  wrong.  That  being  so,  in  my  opinion,  the  plaintiff  in 
this  case  has  a  right  of  action. 

In  the  next  place,  assuming  him  to  have  a  right  of  action, 
has  he  a  right  to  restrain  his  brother  directors  from  acting 
without  him  1  That  must  depend  on  the  question  whether 
he  is  a  director  properly  elected. 

Now,  it  does  not  appear  to  me  in  this  case  that  the  com- 
pany has  any  power  to  remove  him.  They  certainly  have 
not  exercised  it.  Therefore  if  he  were  elected  a  director, 
and  has  remained  a  director,  he  ought  to  be  allowed  to  ex- 
ercise his  functions  as  a  director.  That  he  was  validly 
elected  in  August,  1877,  is  not  disputed  :  his  period  of  office 
has  not  expired,  and  at  the  time  he  was  elected  he  had  the 
qualification  of  holding  capital  of  the  nominal  value  of 
£500.  But  it  is  said  that  before  his  election  he  had  executed 
a  deed  of  transfer  to  one  Cuthbert  of  these  shares.  On  the 
one  side  it  is  said  that  the  transfer  was  executed. by  way  of 
mortgage,  and  on  the  other  side  it  is  said  that  there  is  noth- 
ing to  snow  that  it  was  so. 

The  words  of  the  64th  clause  in  the  articles  of  association 
are:  ^'No  person  shall  be  eligible  as  a  director  unless  he 
holds  as  registered  member  in  his  own  right  capital  of  the 
company  or  the  nominal  value  of  £500  at  least.'*  When  it 
says,  " ifo  person  shall  *be  eligible,  that  does  not  [614 
necessarily  vacate  the  election  if  it  takes  place,  for  although 
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improperly  elected  he  might  still  be  de  facto  a  director, 
though  not  de  jure  a  director. 

Then  the  65th  clause  says,  "A  director  shall  vacate  his 
office  if  he  at  any  time  hold  less  than  the  nominal  amount  of 
capital  required  as  his  qualification  of  election."  It  does  not 
repeat  the  words  in  the  54th  clause,  "in  his  own  right,"  so 
that  that  does  not  in  form  make  him  vacate  his  office.  But 
it  maybe  that  the  election  was  void  when  you  take  the  two 
clauses  together,  and  that,  upon  this  being  discovered,  you 
might  put  somebody  else  in  his  place.  Then  it  comes  to 
this :  what  is  the  meaning  of  the  words  "in  his  own  right"? 
He  is  to  hold  "as  registered  member  in  his  own  right;" 
what  then  is  the  meaning  of  "  registered  member  "?  Under 
the  terms  of  the  act  of  25  &  26  Vict.  c.  89,  s.  30,  I  find  these 
words,  "No  notice  of  any  trust,  expressed,  implied,  or  con- 
structive, shall  be  entered  on  the  register,  or  be  receivable 
by  the  Registrar,  in  the  case  of  companies  under  this  act." 
So  that  it  cannot  appear  on  the  register  itself  that  he  holds 
the  shares  in  trust,  but  he  is  to  hold  as  a  "  registered  mem- 
ber." Therefore,  when  you  come  to  see  those  words,  that 
it  cannot  appear  on  the  register,  and  that  you  are  to  find 
out  on  the  register  whether  he  is  a  "registered  member  in 
his  own  right,"  it  cannot  mean  that  he  is  to  be  beneficial 
owner.     It  must  have  some  meaning.     What  does  it  mean  ? 

There  are  provisions  in  the  act  of  Parliament,  and  indeed 
in  these  articles  of  association,  for  persons  who  do  not  hold 
in  their  own  right  being  registered  members.  I  will  read 
one  of  them,  the  17th,  which  is  this,  "Any  person  becoming 
entitled  to  a  registered  share  in  consequence  of  the  death  or 
bankruptcy  of  any  member,  or  in  consequence  of  the  mar- 
riage of  any  female,  may  be  registered  a  member  in  respect 
of  such  shares,  or  without  being  so  registered,  may  transfer 
the  share;"  and  the  16th  clause  says,  "The  executors  or 
administrators  of  a  deceased  member  shall  be  the  only  per- 
sons recognized  by  the  company  as  having  any  title  to  a 
share  registered  in  the  name  of  such  member."  Therefore, 
under  the  combined  effect  of  these  two  clauses,  a  man  may 
be  registered  as  executor  or  as  administrator,  or  as  trustee 
in  bankruptcy,  or  as  the  husband  of  a  lady  herself  a  share- 
holder. 

615]  *Therefore  there  are  at  least  three  separate  classes 
of  persons  who  may  be  registered,  and  who  will  not  be  regis- 
tered as  members  in  their  own  right,  but  in  the  right  of 
other  persons.  Others  might  so  hold  shares,  such  as  com- 
mittees, and  guardians  of  infants  and  of  persons  of  unsound 
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mind.  The  company  cannot  look  behind  the  register  as  to 
the.  beneficial  interest,  but  must  take  the  register  as  conclu- 
sive, and  cannot  inquire,  either  for  this  purpose,  or  indeed 
for  any  other,  into  the  trusts  affecting  the  shares.  That 
being  so,  in  my  opinion,  whether  or  not  there  was  an  abso- 
lute trust,  or  whether  Mr.  CutUbert  was  only  the  mortga- 
gee, is  not  material ;  M.  Pulbrook  was  well  elected,  and  if 
nothing  else  had  occurred  he  would  undoubtedly  have  con- 
tinned  a  director.     But  something  else  occurred. 

After  Mr.  Pulbrook  had  been  some  time  a  director,  Mr. 
Cuthbert,  through  some  mistake  took  the  transfer  to  the 
secretary  of  the  company,  who  duly  registered  it.  It  seems 
the  fact  was  brought  before  the  directors.  That  being  so, 
an  application  was  made  to  Mr.  Justice  Field  at  chambers, 
under  the  35th  section  of  the  Companies  Act,  to  rectify  the 
register.  It  would  ill  become  me  to  make  any  observation 
upon  that  decision  of  Mr.  Justice  Field.  It  is  not  for  me  to 
say  whether  I  should  have  come  to  the  same  decision  or 
not.  I  am  bound  by  it.  I  shall  not  comment  upon  it  fur- 
ther than  to  say  I  am  bound  by  it.  The  order  was :  **That 
the  Richmond  Consolidation  Mining  Company,  Limited,  do 
rectify  the  register  of  members  of  the  said  company  by 
striking  out  the  name  of  William  Cuthbert  therefrom,  as 
the  transferee  of  100  shares  from  Anthony  Pulbrook." 
That  order  was  appealed  from  to  the  Divisional  Court  and 
affirmed.  So  there  are  two  decisions  of  two  courts  on  the 
same  point  in  the  same  matter.  The  result  is  that,  rightly 
or  wrongly,  but  I  am  bound  for  this  purpose  to  assume 
rightly,  the  name  of  Mr.  Cuthbert  has  been  struck  out  of 
the  register  and  the  register  rectified.  The  effect  of  that  is 
exactly  the  same  as  if  it  had  never  been  put  in.  That  is  the 
meaning  of  "rectified."  You  strike  it  out  by  way  of  rec- 
tification, and  the  court  has  therefore  declared  that  it  ought 
never  to  have  been  entered  at  all.  They  have  struck  it  out 
from  the  beginning. 

The  result  is,  so  far  as  regards  registration  of  that  trans- 
fer, there  is  no  registration,  and  never  was  for  this  purpose, 
and  conseauently  *Mr.  Pulbrook  remains  rightly  a  [616 
director.  I  see  that  the  Divisional  Court  took  an  under- 
taking from  him  not  to  question  the  interim  acts  of  the 
directors.  Therefore  he  cannot  complain  of  anything  that 
was  done  in  his  absence  not  having  been  duly  done. 
Whether  he  could  have  complained  is  quite  another  ques- 
tion. It  appears  to  me  that  Mr.  Pulbrook  is  a  director, 
lawfully  elected,  and  that  he  has  not  vacated  his  office. 


^ 
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Therefore  I  think  he  is  entitled  to  an  injunction  to  restrain 
the  directors  as  asked. 

Solicitors:   A.  Pulbrook;  H.  W.  Vallance. 

In  the  case  of  a  private  corporation  Whenever  the  act  sought  to  be  en- 

a  director,  who  is  a  stockholder,  has  a  forced  requires  the  exercise  of  discre- 

personal  interest  in  being  allowed  to  tion,  the  remedy  by  mandamus  will  not 

grotect  himself  and  his  associate  stock-  lie.  The  power  of  a  city  council  to 
olders.  In  the  case  of  a  public  officer  judge  of  the  election  and  qualifications 
he  has  no  individual,  personal,  interest;  of  its  members,  involves  the  exercise  of 
DO  greater  interest  than  any  other  citi-  judgment  and  discretion,  and  their  do- 
zen, and  there  is  some  apparent  conflict  termination  in  that  respect  cannot  be 
as  to  his  right  to  compel  associate  offi-  reviewed  by  mandamus  :  Hildreth  v. 
cers  to  allow  him  to  act  with  them  :  Heath,  1  Brad  well  (Ills.),  82. 
See  High  on  Inj.,  §§  774,  798.  In  other  cases,  however,  where  the 

In  Colin  v.  Aldrich  (98  Mass.,  557),  common  council  were  made  the  judges 

it  was  held  that  mandamus  lies  to  en-  of  the   qualifications  and  election  of 

force  the  right  of  a  member  of  a  school  members  of  their  bodies,  it  has  been 

committee  to  act  as  a  member  of  the  held  the  courts  were  not  ousted  of  juris- 

board  to  the  exclusion  of  a  person  whom  diction  to  pass  upon  the  question.     The 

the  other  members  wrongfully  recog-  power  of  the  common  council  is  concur- 

nize  and  permit  to  act  in  his  stead.  rent  but  not  exclusive  :  Com.  «.  Allen, 

In  the  matter  of  Gardner  (68  N.  Y.,  70  Penn.    St.    R..  465;   McVeaney  «. 

467),  it  was  held  that  a  writ  of  man-  Mayor,  59  How.  Pr.,  106,  Court  of  Ap- 

damus,  upon  the  application  of  one  peals,  reversing  1  Hun,  35,  3  Thomp. 

claiming  title  to  an  office,  will  not  be  ei  Cooke,  131 ;   State  v.  McKinnon,  8 

granted  for  the  purpose  of  determining  Oregon,  493. 

the  validity  of  his  claim,  where  there  is  But  see  Sellick  «.  Com.  Council,  40 

a  question  in  regard  thereto,  and  another  Conn.,  359;   Kerr  9.  Trego,  5  Phila. 

person  is  holding  and  exercising  the  R«p.,  224,  Id.,  229. 

functions  of  the  office,  and  this,  al-  An  injunction  will  not  issue  to  re- 

though  the  attorney -general  refuses  to  strain  a  party  from  taking  possession 

bring  an  action  in  the  nature  of  a  quo  of  an  office  and  its  books  and  papers 

warranto.  under  color  of  title  thereto  :  Coulter  v. 

The  clerk  of  a  board  of  supervisors  Murray,  15  Abb.  (N.S.),  129  ;  Camp 

has  no  authority  to  direct  or  control  any  bell  t.  Taggart,  10  Phila.  Rep.,  443 

of  its  proceedings,  and  a  mandamus  Updegraif  «.  Crans,  47  Penn.  St.  R. 

will  not  be  granted,  directed  to  and  re-  103  ;  People  «.  Draper,  24  Barb.,  265 

quiring  him  to  recognize  the  relator  as  New  York,  etc,  v.  Rosevelt,  7  Daly,  188, 

a  member  of  the  board,  and  to  record  See  Tappan  v.  Gray,  9  Paige,  507,  re 

his  vote  as  such  :  In  the  matter  of  Gard-  versing  3  £dw.  Chy.,  450;   Ewing  t. 

ner,  68  N.  Y.,  467.  Thompson,  43  Penn.  St.  R.,  372  ;  Kerr 

This  case,  however,  seems  to  have  v.  Trego,  47  id.,  292. 
been  put  upon  the  ground  Uiat  there  In  Jones  v.  Commissioners  of  Gran- 
was  serioas  doubt  as  to  the  relator's  ville  (77  N.  C,  280),  it  was  held  that 
being  de  jvre  an  officer,  and  that  the  an  injunction  would  not  lie  to  restrain 
court  would  not,  on  mandamus,  try  the  officers  from  inducting  another  person 
title  to  the  office.  into  office,  on  the  ground  that  he  was 

See  People  t?.  Treasurer,  86  Mich.,  not  legally  elected  thereto. 

416.  See  also  Patterson  «.  Hubbs,  65  N.  C, 

It  is  not  the  proper  office  of  a  writ  of  119. 
mandamus  to  restrain  a  party  claiming  I'his  action  was  brought  by  the  plain- 
to  be  a  public  officer  from  exercising  tiff  as  a  member  of  the  society  of  Tam- 
his  office,  or  to  enjoin  one  claiming  to  many,  to  restrain  it,  its  agents,  officers, 
have  been  elected  or  appointed  to  an  etc.,  from  initiating  certain  persons 
office  from  qualifying :  People  v.  Fer-  alleged  to  have  been  elected  members 
ris,  76  N.  Y.,  826,  affirming  16  Hun,  thereof  at  a  meeting  held  on  December 
219.  31,  1878,  and  from  doing  anything  to 
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eomplete  or  cany  into  effect  sach  pre-  to  eject  him  :  Bradshaw  v.  City  Coon- 
tended  election,  on  the  ground  that  the  cil,  39  N.  J.  Law,  416. 
meeting  at  which  sach  persons  were  The  charter  of  the  city  of  New  York 
elected  was  irregularly  and    fraada-  of  1873  prescribes  the  powers  and  du- 
lently  held.  ties  of  the  board  of  health,  and  of  the 

The  complaint  alleged  that  the  socie-  police  board.  The  provisions  made  for 
ty,  unless  restrained  from  so  doing,  this  law  for  one  department  are  not  in 
would  initiate  such  persons  as  mem-  any  way  subject  to  the  control  of  an- 
bers,  which  would  injure  and  deprive  other  co-ordinate  department,  nor  can 
the  plaintiff  of  his  legal  rights,  privi-  one  be  dispossessed  from  the  posses- 
leges  and  powers  as  a  member,  and  of  sion  of  premises  belonging  to  the  city 
his  rightful  voice  in  the  management  of  New  Vork,  by  another  in  possession 
and  disposition  of  the  property  and  of  other  premises  so  belonging  to  the 
affairs  of  the  society.  It  was  not  city,  by  force  and  without  warrant  of 
claimed  that  plaintiff    would    be  de-  law. 

prived  of  any  pecuniary  benefit  by  the  Where  such  dispossession  is  attempt- 
admission  of  such  members.  ed  and  it  is  shown  that  irreparable 

The  defendant  was  incorporated  by  injury  may  ensue  if  carried  out,  a  court 

chapter  115  of  1805,  as  amended  by  of  equity  will  stay  such  proceedings 

chapter  598  of  1867,  for  the  purpose  of  by  injunction  :  Health  Dept.  of  N.  Y. 

affording  relief  to  the  indigent  and  dis-  v.  Police  Dept.  of  N.  Y.,  51  How.  Pr., 

tressed  members  of  the  society,  and  to  481. 

their  widows  and  orphans.  The  defendant,   under  an   appoint- 

Held,  that  a  temporary  injunction  ment  by  the  city  comptroller  to  the 
was  improperly  granted,  and  should  be  office  of  deputy  chamberlain,  under- 
vacated  :  took,  by  threats,  etc.,  to  intrude  into 

That  if  the  election  was  irregular,  and  to  take  possession  of  that  office, 
the  plaintiff's  proper  remedy  was  by  a  and  to  oust  the  deputy  in  posses- 
summary  application  to  the  court  un-  sion,  and  doing  the  duties  of  the  office 
der  1  R.  S. ,  608,  §  5 :  Thompson  d,  under  the  appointment  of  the  cham- 
Society  of  Tammany,  17  Hun,  805.  berlain,  the  plaintiff : 

The  judge  below  erred  in  granting  Held,  that  the  process  by  injunction 

an  injunction  by  which  the  persons  in  was  the  proper  remedy  of  the  plaintiff, 

possession  of  the  offices  of  mayor  and  and  should  be  sustained  upon  the  prin- 

alderman  of  a  city,  and  actually  per-  ciple  that  it  is  a  proper  substitute  for 

forming  the  duties  of  those  offices,  are  another  remedy,  which,  had  it  been 

restrained  from  all  official  acts.     It  is  adopted,  might  have  produced  conf u- 

not  sufficient  to  allege  that  the  persons  sion  and  disorder  in  a  public  office,  and 

filling  the  offices  were  not  regularly  or  perhaps  serious  loss  to  the  city,  if  not 

rightfully  elected,  but  it  must  also  ap-  to  the  immediate  parties  concerned, 

pear  that  they  are  abusing,  or  about  to  For  the  plaintiff,  until  the  title  to 

abuse,  their  possession  of  official  power  the  disputed  office  should  be  tried  and 

to  the  public  injury,  and  that  the  pub-  established  by  due  course  of  law,  as 

lie  will  sustain  no  damage  by  the  sus-  the  responsible  custodian  of  the  treas- 

pension   for  an  indefinite  time  of  all  ury  of  the  city,  and  of  the  office  iu 

city  government :    State  v.  Wolfenden,  which  his  official   business  is   trans- 

74  N.  C,  103.  acted,  and  of  the  books  and    papers 

Where  a  person  is  in  possession  of  connected   therewith,   could    properly 

an    office,   and    the    common    council  exclude  the  defendant  therefrom,  and 

unlawfully  elects  his    successor,  and  with  force,  if  necessary,  to  prevent  the 

thereby  threatens  to  disturb  him  in  the  usurpation  of   the  office  ;  or  that  he 

enjoyment  of  his  term,  certiorari  is  the  could  demand  the  aid  of  the  civil  au- 

appropriate    remedy  to    review    such  thority  to  protect  the  office  from  any 

action.      The  object  of  prosecuting  a  unwarrantable  intrusion  ;   but  instead 

quo  warranto  is  to  have  one  in  posses-  of  asserting  his  right  thus  to  exclude 

Hon  adjudged   guilty  of    usurpation,  the  defendant,  has  adopt<ed  a  measure 

The  relator  in  this  case  sues  for  no  more  conformable  to  peace  and  order, 

such  end  ;  his  only  purpose  is  to  re-  .The  object  of  the  process  of  injunc- 

luuve  from  his  way  a  proceeding  which  tion  is  both  preventive  and  protective, 

he  apprehends  may  be  used  unlawfully  It  seeks  to  prevent  a  meditated  wrong, 

.  26  Eng.  Rep.  50 
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and  not  to  redress  an  injury  which  can  Court  Rep.,  14,  modifying  44  How., 

usually  be  done  only  at  law,  and  then  808. 

to  protect  a  party  against  any  unlawful  To  same  effect,  Ewingi).  Thompson, 

invasion  of  his  rights  :    Palmer  v.  Fo-  43  Penn.  St.  R.,  872  ;   Kerr  «.  Trego, 

ley,  45  How.,  110,  36  N.  Y.  Superior  47  id.,  292. 


[9  Chancery  Division,  616.] 
M.R.,  Aug.  7,  1878. 

Harbord  v.  Monk. 

[1870    H.    .160.] 

Practice — IHseovery — Delivery  of  Interroffoiories  by  Plaintiff  before  Staiement  of  De- 
fence— Btdes  of  CoHrtt  1876,  Order  xxxi,  r.  6. 

In  an  action  in  the  Chancery  Diyision  interrogatories  may  be  delivered  before  the 
statement  of  defence. 

Mercier  v.  Cotton  {})  applies  only  to  actions  in  the  nature  of  common  law  actions. 

(>)  1  Q.  B.  D.,  442. 


[9  Chancery  Division,  628.] 
V.C.M.,  July  8,  9,  10,  16,  1878. 


623]    *NoRTON  V.  London  and  North  Western 

Railway  Company. 

[1876     N.     13a.] 

Railway  Company — Adjoining  Zandotnier — EoMmeni  over  Railway — Superjtwnu 

Land — A  bandonmetU. 

A  railway  company  purchasing  land  for  the  railway  acquires  an  absolute  fee 
simple,  but  such  fee  simple  is  acquired  solely  for  the  purposes  of  constructing  and 
using  the  railway. 

A  railway  company  has  no  right  to  erect  hoardings  to  prevent  prescriptive  rights 
being  acquired  for  windows  looking  across  the  line  of  railway. 

A  railway  company  is  liable  to  an  action  for  nuisance  for  using  their  rights  so  as 
to  injure  the  neighboring  landowner  where  they  might  use  them  without  such  injury. 

A  railway  company  may  by  their  conduct  abandon  land  outside  their  fence  which 
was  formerl}'^  theirs,  so  as  to  permit  the  adjoining  owner  to  acquire  such  land  by 
adverse  possession. 

The  London  and  Birmingham  Railway  (which  had  been 
taken  over  by  the  defendants,  the  London  and  North  West- 
ern Railway  Company)  was  made  under  an  act  which  con- 
tained provisions  similar  to  those  afterwards  embodied  in 
the  Lands  Clauses  Acts. 

In  1833  the  London  and  Birmingham  Railway  took  from 
Sir  Charles  Adderley  land  at  Saltley,  near  Birmingham,  for 
the  purposes  of  their  railway,  and  the  land  was  conveyed 
to  the  company  in  fee  simple  by  a  deed  containing  the  fol- 
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lowing  general  words:  ** Together  with  all  coal,  and  other 
mines  and  minerals,  and  all  easements  connected  therewith, 
and  all  right  or  title  in  me  or  any  persons  whom  I  can 
bind  or  aflEect,  to  cnt  or  make  anjr  airways,  headways,  gate- 
ways, or  water  levels  through  or  m  any  of  the  hereditaments 
or  strata  hereby  conveyed,  together  with  all  ways,  rights, 
and  appurtenances  thereto  belonging." 

In  1860  Sir  Charles  Adderley  granted  a  lease  to  the  plain- 
tiff, Thomas  Norton,  of  a  piece  of  land  on  the  northern  side 
of  the  railway,  where  it  ran  through  Sir  Charles's  land,  for 
a  term  of  ninety-nine  years ;  and  the  land  demised  was  de- 
scribed as  "adjoining  on  the  southern  side  thereof  to  the 
London  and  North  Western  Railway." 

*0n  this  land  so  demised  to  him  the  plaintiff  at  [624 
once  proceeded  to  erect  an  inn  or  public  house  called  the  Sta- 
tion Hotel.  The  front  of  the  house  opened  upon  a  road, 
but  the  back  part  looked  over  the  line  of  railway,  and  the 
seven  windows  at  the  back  derived  their  light  and  air  from 
over  the  railway.  The  plaintiff  had  full  enjoyment  of  his 
house  unquestioned  by  the  railway  company  till  the  year 
1874,  when  the  company  erected  a  signal  box,  which  was 
used  for  the  purpose  of  working  the  line  of  rails.  The 
smoke  from  the  cnimney  belonging  to  the  signal-box  was 
blown  into  the  plaintiff's  windows,  and  one  object  of  this 
action  was  to  obtain  damages  for  this  nuisance.  The  plain- 
tiff made  a  complaint  to  the  authorities  of  the  railway 
company  respecting  the  smoke,  and  subsequently  the  sig- 
nal-box was  removed.  The  railway  company  shortly  after- 
wards claimed  a  rent  from  Mr.  Norton  for  tne  privilege  of 
uninterrupted  light  and  air  across  their  railway.  This 
claim  was  refused,  and  thereupon  the  company  erected  a 
large  hoarding  directly  in  front  of  the  plaintiff's  house  and 
within  one  foot  of  hia  windows,  whereby  the  light  and  air 
were  almost  entirely  excluded.  The  company  persisted  in 
retaining  the  boarding  for  a  period  of  six  months,  until,  in 
December,  1876,  it  was  accidently  blown  down  by  the  wind, 
but  the  company  still  claimed  the  right  to  shut  out  the  light 
from  the  plaintiff's  windows  on  the  ground  that  they  were 
justified  in  preventing  adjoining  landowners  from  acquiring 
easements  over  the  line  or  railway  which  might  prevent  the 
railway  company  from  afterwards  erecting  a  building  or  sta- 
tion for  the  purpose  of  the  railway. 

The  railway  company,  by  way  of  counter-claim,  con- 
tended that  they  were  entitled  to  a  small  strip  of  land 
immediately  outside  the  hedge  bounding  the  company's 
railway.     As  to  this,  it  appeared  by  evidence  that  it  is  the 
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practice  of  railway  companies  first  to  erect  a  post  and  rail 
fence  at  the  extreme  outside  of  the  land  taken  for  their  line, 
then  to  plant  and  rear  a  quick-fence  at  a  convenient  dis- 
tance within  their  boundary  as  a  permanent  fence,  and  to 
occupy  the  distance  intervening  between  the  outside  post 
and  rail  fence  and  the  quick-fence  with  a  ditch  for  the  pro- 
tection of  the  quick-fence. 

The  railway  company  contended  that  a  strip  of  land  in 
the  plain tifi^s  occupation  outside  their  present  quick-fence, 
625]  had  *formerly  been  the  ditch  of  the  company,  and 
was  still  the  company's  property.  But  the  plaintiff  pro- 
duced evidence  (which  the  court  believed)  that  there  had 
never  been  any  such  ditch,  and  also  contended  that  if  there 
ever  had  been  one,  the  strip  of  land  had  been  abandoned  hy 
the  company,  and  the  plaintiff's  lessor  was  entitled  to  it 
either  as  supeiiiuous  land,  or,  under  thd  Statute  of  Limita- 
tions, by  reason  of  adverse  possession. 

J.  Pearson^  Q.C.,  and  Jiomer,  for  the  plaintiff:  A  rail- 
way company  has  no  right  to  block  up  the  lights  of  an  ad- 
joining landowner,  so  as  to  prevent  him  from  acquiring  an 
easement  over  the  railway. 

The  ownership  which  the  railway  company  has  of  its  lands 
is  a  limited  fee  simple  confined  to  the  public  objects  of  the 
railway :  United  Land  Company  v.  Oreat  Eastern  Hail- 
way  Company  (') ;  BostocJc  v.  North  Staffordshire  Railway 
Company  (•).  The  adjoining  landowners  do  not  receive  com- 
pensation calculated  on  the  assumption  that  they  can  be 
Duilt  out  and  their  light  and  air  obstructed  by  the  railway 
company. 

As  to  the  smoke,  the  company  ought  to  have  used  the  cabin 
in  such  a  way  as  not  to  annoy  tne  plaintiff:  Fenwickv. 
East  London  Railway  Company  i^).  As  to  the  piece  of 
land  claimed  by  the  company,  we  say  they  abandoned  it 
under  sect.  127  of  the  Lands  Clauses  Act.  It  is  implied  that 
all  the  land  which  is  left  outside  the  company's  fence  be- 
longs to  the  adjoining  landowner  under  6  &  6  Vict  c.  65, 
s.  10,  and  sect.  16  of  the  Railways  Act,  1846,  which  provide 
for  the  fencing  of  the  railway. 

Glasse^  Q.C.,  Speedy  and  Dugdale^  for  the  railway  com- 
pany :  A  conveyance  of  property  to  a  company  passes  to 
the  company  all  the  rights  and  incidents  belonging  to  that 
property:  Swindon  Waterworks  Company  v.  WiUs  and 
Berks  Navigation  Company  (*).     Is  the  company  to  be  de- 

(>)  Law  Rep.,  17  Eq.,  1 58 ;  ll>id,  10  Ch.,  586.        (»)  Law  Rep.,  20  Eq.,  644. 
(«)  6  I)e  G.  <k  Sni.,  584  ;  4  E.  <fc  B.,  798;  8        (*)  Law  Rep.,  7  H.  L.,  697,  706. 
Sm.  (b  Gitf.,  2^3. 
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prived  of  their  right  to  erect  a  station  at  a  given  place 
because  somebodjr  may  have  built  a  small  cottage  there- 
overlooking  the  railway  ? 

*The  presumption  is  that  the  ditch  was  upon  the  [626 
company's  land:  VowUs  v.  Miller {^)\  Doe  v.  Pearseyi*). 
We  nave  a  right  to  prevent  the  plaintiff  acquiring  an  ease- 
ment against  us :  Blanchard  v.  jBridges  ("). 

The  company  mav  prevent  adjoining  owners  from  acquir- 
ing prescriptive  rights  which  will  prevent  them  from  build- 
ing where  they  are  likely  to  want  to  build. 

The  court  must  assume  that  the  company  will  act  reason- 
ably :  Odessa  Tramways  Company  v.  Mendel  (*). 

As  to  the  strip  of  land,  we  prove  it  was  once  a  ditch  be- 
longing to  the  company,  and  the  right  of  the  company  to 
the  strip  of  land  is  not  barred  by  lapse  of  time :  Searby  v.  Tot- 
ieriham  Railway  Company  i^).  This  is  not  superfluous 
land :  Betts  v.  (Preat  Eastern  Railway  Company  ("). 

The  plaintiff  has  not  acquired  any  title  under  the  Statute 
of  Limitations.  There  have  been  no  acts  of  adverse  posses- 
sion :  Searby  v.  Tottenham  Railway  Company,  The  title 
which  the  plaintiff  sets  up  can  be  referred  to  a  lawful  title 
under  his  lease :  Thomas  v.  Thomas  ('). 

Land  of  this  description  cannot  be  treated  as  superfluous 
land :  Betts  v.  Oreat  ka^tern  Railway  Company  (*).  There 
Chief  Baron  Kelly  says  that  mere  nonuser  or  land  for  a 
considerable  time  does  not  make  the  land  superfluous: 
Hooper  v.  Bourne  (*). 

Malins,  V.C:  The  questions  raised  in  this  case  are  of 
the  greatest  possible  importance  to  the  public,  and,  if  the 
claim  could  be  sustained,  would,  in  my  opinion,  put  the 
public  in  a  most  unfortunate  position  with  regard  to  the 
exercise  of  rights  of  ownership  over  the  lands  adjoining 
railways. 

^ After  stating  the  facts  of  the  case  his  Lordship  continued.] 
The  railway  company  demanded  a  rent  from  the  plaintiff 
because,  they  said,  twelve  years  have  elapsed  since  these 
windows  *were  opened,  and  if  we  allow  it  to  go  on  [627 
for  eight  years  longer,  an  adverse  right  will  be  acquired  of 
looking  across  the  railway;  we  must  protect  ourselves. 
And  they  still  claim  the  right,  and  continue  to  demand  a 
rent  for  the  use  of  thos'e  windows  looking  across  the  railway. 
I  hope  the  result  of  this  case  will  be  to  teach  the  railway 

(»)  8  Taunt,  187.  (•)  8  Ex.  D.,  182. 

(«)  7  B.  <k  C.  804,  807.  (')  2  K.  A  J.,  79,  88. 

(«)  4  A.  A  E.,  176.  (8)  Law  Rep.,  8  Ex.,  294. 

(«)  8  Ch.  D.,  286,  247.  (»)  3  Q.  B.  D.,  258,  274. 
(*)  Law  Rep.,  5  Eq.,  409. 
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company  that  they  have  no  right  to  claim  sach  rents,  for  I 
am  of  opinion  that  such  rents  are  utterly  illegal  and  uncalled 
for,  and  that  the  company  has  no  such  right  to  darken  win- 
dows which  overlook  their  line. 

It  has  not  been  disputed,  that  if  a  person  build  upon  land 
contiguous  to  the  land  of  another,  and  opens  windows  over- 
looking that  land,  the  proprietor  of  the  auljoining  land  may, 
at  any  time  within  twenty  years  from  the  opening  of  the 
,  windows  looking  over  his  land,  put  a  hoarding  before  it  so 
as  to  stop  those  windows.  If  a  man  erects  a  building  look- 
ing over  my  land  or  my  house  I  have  an  immediate  right  to 
say.  This  is  not  an  ancient  window,  I  cannot  prevent  the 
making  of  the  window,  but  I  will,  as  close  as  possible  with- 
out touching  it,  put  a  hoarding  so  that  the  window  may  not 
look  into  my  garden,  or  over  my  land. 

If  this  railway  company  had  been  the  absolute  owners  of 
this  property,  they  might  have  demanded  a  rent  from  Mr. 
Norton  for  the  privilege  of  looking  over  the  land,  and  if  he 
refused  to  pay  them,  they  would  l^  entitled  by  law  to  erect 
a  hoarding  as  they  did ;  but  the  question  is  whether  they 
being  a  railway  company  have  any  such  rights,  and  I  am 
clearly  of  opinion  that  they  have  no  such  right. 

It  is  necessary  to  consider  what  are  the  rights  which  rail- 
.  way  companies  acquire  in  land  which  they  take  for  the  pur- 
pose of  constructing  their  railway.  That  they  acquire  the 
absolute  fee  simple  of  the  land  is  not  in  dispute.  I  am 
clearly  of  opinion  that  every  railway  company  taking  land 
for  the  purpose  of  constructing,  maintaining,  and  using  their 
railway,  have  the  fee  simple  of  all  the  land  which  they  Are 
authorized  to  take,  and  they  have  a  right  -to  exclude  all 
other  persons  entering  upon  that  land  without  permission ; 
but  they  have  it  in  that  (qualified  manner  in  which  land  taken 
for  particular  purposes  is  taken. 

Now  this  has  been  the  subiect  of  adjudication,  particu- 
larly in  a  case  which  I  decided,  and  which  I  should  refer  to 
628]  with  much  *more  diflSdence  than  I  do  if  it  had  not 
been  that  everything  I  decided  was  affirmed  by  the  Court  of 
Appeal.  I  refer  to  the  case  of  United  Land  Company  v. 
Cfreat  Eastern  Railway  Company  (*).  There  a  railway  com- 
pany acquired  land  and  took  it,  subject  to  three  level  cross- 
ings. The  land  at  that  time  on  one  side  of  the  railway  was 
mud  land.  It  was  very  improbable  that  it  could  ever  be 
applicable  for  building  purposes,  but  afterwards  the  plain- 
tiffs, the  United  Land  Company,  erected  many  houses  there, 
and  in  order  to  get  to  the  houses  it  was  necessary  to  use  the 

0)  Law  Rep.,  17  Eq.,  168. 
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railway,  and  they  could  only  use  it  as  the  law  had  provided 
them  the  means  of  using  it  by  these  level  crossings.  Now, 
this  was  very  disagreeable  to  the  railway  company.  They 
did  not  like  to  have  so  much  traffic  over  their  railway,  and 
therefore  they  raised  this  contention,  that  although  you  may 
use  these  level  crossings,  you  can  only  use  them  for  the  pur- 
poses to  which  the  land  was  applied  when  the  right  to  cross 
was  given.  But  I  had  occasion  then  to  go  into  the  question 
what  was  the  position  of  the  railway  company  with  regard 
to  land  acquired  for  the  purpose  of  the  railway,  and  what 
was  the  position  of  the  landowner  with  regard  to  that  which 
he  had  parted  with  under  the  compulsory  power,  and  which 
the  railway  company  had  taken.  All  that  1  said  in  that  case 
was  affirmed  by  the  Court  of  Appeal.  It  appears  to  me  that 
this  case  has  a  most  precise  bearing  upon  the  question,  and 
in  fact  decides  the  question  that  is  now  before  me.  I  said 
in  that  case('),  '^Bnt  at  the  same  time  that  the  Legislature 
throws  upon  individuals  the  obligation  of  parting  with  their 
land  it  protects  them  as  far  as  possible  by  obliging  the  com- 
pany taking  it  for  the  purpose  of  constructing  the  railway  to 
make  such  communication  as  shall  either  be  agreed  upon,  or 
be  prescribed  by  the  particular  act  of  Parliament,  or  be  set- 
tled by  the  tribunal  appointed  for  the  purpose.  Therefore, 
when  one  part  of  an  estate  is  severed  from  another  by  a  rail- 
way, it  is  always  a  condition  that  sufficient  communication 
shall  be  made  either  over  the  railway  by  a  bridge,  under  the 
railway  by  an  arch,  or  across  it  by  a  level  crossing.  But  I 
apprenend  that,  whatever  be  the  mode  of  communication, 
the  object  is  that  the  rights  of  the  landowner  shall  be  in  no 
way  prejudiced,  except  so  far  as  is  required  for  the  actual 
construction  of  the  railway.  He  is  to  have  as  much  enjov- 
ment  *and  as  free  use  of  his  land  after  the  railway  is  [629 
constructed  as  he  had  before,  so  far  as  the  exercise  of  those 
riglits  does  not  interfere  with  the  rights  of  the  railway  com- 
pany, and  the  rights  of  the  public  in  running  over  the  lands 
upon  the  railway." 

Now,  that  I  am  right  in  the  rule  which  I  laid  down  there 
is  shown  by  the  confirmation  of  it  by  the  Court  of  Appeal ; 
therefore  the  law  is  correctly  stated  that  the  owner  of  the 
adjoining  land  has  the  same  rights  in  the  estate  which  is  not 
taken,  that  he  would  have  had  if  the  railway  had  not  been 
constructed,  and  surely  among  those  rights  must  be  the 
right  of  erecting  a  building  with  windows  in  it  looking  over 
the  railway,  just  as  he  would  have  had  the  right  to  erect  a 
building  on  the  same  spot  looking  over  his  own  estate ;  this 

(>)  Law  Rep.,  17  %,  165. 
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part  ceasing  to  be  his  own  estate  only  for  the  purpose  for 
which  it  was  acquired,  namely,  for  the  purpose  of  making, 
constructing,  and  using  the  railway. 

In  the  Court  of  Appeal  Lord  Justice  James  says  this  (*) : 
"I  am  of  opinion  that  the  decree  of  the  Vice-Chancellor 
in  this  case  is  perfectly  right  The  land  belonged  to  the 
Crown,  and  a  clause  was  inserted  in  an  act  of  Parliament 
that  the  railway  company  were  to  make  such  communica- 
tions for  the  convenient  enjoyment  of  the  land  as  the  Com- 
missioners of  Woods  and  Forests  should  in  their  judgment 
think  necessary.  It  seems  to  me  impossible  to  say  that  that 
clause  involves  a  restriction  that  the  communication  is  to  be 
only  such  as  they  shall  think  necessary  for  the  convenient 
enjoyment  and  occupation  of  the  lands  exactly  in  their 
present  state,  and  for  their  present  purposes,  and  for  no 
others.  The  object  was,  of  course,  that  the  severance  of  the 
land  by  the  railroad" — now  this  is  the  passage  which  is 
very  important,  and  is  entirely  in  accordance  with  what  I 
said — "the  object  was,  of  course,  that  the  severance  of  the 
land  by  the  railroad  should  leave  the  owner  of  the  land  as 
fully  master  of  the  land  for  all  purposes  as  he  was  before, 
so  that  he  did  not  interfere  with  tne  working  of  the  line, 
exactly  as  in  the  usual  reservation  of  minerals."  Therefore 
it  leaves  the  owner  of  the  adjoining  land  just  as  he  was  be- 
fore, as  if  the  line  had  not  been  made,  so  that  he  did  not 
interfere  with  the  working  of  the  line.  Would  any  man 
venture  to  say  that  these  seven  windows  looking  over  the 
630]  railway  in  any  way  *interfered  with  the  working  of 
the  line,  or  could  be  of  the  slightest  disadvantage  to  the 
proprietors  of  the  line  ?  "  The  object "  (he  says)  "  is  simply 
to  give  to  the  railway  company  an  uninterrupted  right  of 
way  for  themselves  across  the  land,  but  not  to  take  away 
from  the  owner  anything  that  is  not  absolutely  necessary 
for  the  purpose  of  the  railway."  Now,  is  it  at  all  necessary 
for  the  purposes  of  this  railway  that  these  windows  should 
be  prevented  from  looking  over  it?  Does  it  interfere  with 
theiT  working,  or  interfere  with  any  right  whatever  which 
they  had  1  It  is  impossible  for  any  one  to  say  that  it  does. 
Bostock  V.  North  Staffordshire  Railway  Company  (')  is  a 
much  earlier  case,  but  it  completely  bears  out  the  decision 
laid  down  by  the  Court  of  Appeal  and  myself  in  the  case  I 
have  referred  to.  There  the  railway  company  had  acquired 
a  reservoir  in  a  beautiful  part  of  Staffordshire,  and  it  was 
very  attractive,  and  the  company  thought  they  could  turn 
it  to  account,  and  they  did  so  by  advertising,  on  any  great 

Q)  Law  Rep.,  10  Ch.,  689.  (*)  6  De  G.  <&  Sm.,  684. 
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holiday,  regattas  on  this  great  sheet  of  water.  Mrs.  Bos- 
tock,  who  was  a  widow  lady  living  in  the  neighborhood,  had 
a  very  beautiful  place  and  grounds  close  by,  and  she  com- 
plained that  the  result  of  this  was  to  collect  disorderly 
crowds  of  people,  who  broke  down  her  fences  and  trod 
down  her  grasa,  to  her  great  injury,  and  she  said  it  was  not 
the  right  of  the  railway  company,  and  it  was  not  within  the 
business  of  a  railway  company,  to  collect  crowds  of  people 
and  to  permit  this  kind  of  disorder.  The  railway  company 
said.  We  are  owners  of  this  land,  the  fee  simple  is  conferred 
upon  us,  the  owner  of  the  fee  simple  can  do  as  he  likes ;  but 
Sir  James  Parker,  before  whom  the  case  came  in  the  first 
instance,  considered  it  was  a  nuisance,  and,  according  to 
the  then  practice  of  the  court,  gave  liberty  to  Mrs.  Bostock 
to  bring  such  an  action  as  she  might  be  advised.  She 
brought  an  action,  which  resulted  in  the  opinion  of  the 
Court  of  Queen's  Bench  being  taken,  and  three  judges 
against  one  (that  being  Mr.  Justice  Erie)  came  to  the  con- 
clusion that,  although  they  were  the  owners  of  the  railway 
and  reservoir  in  fee  simple,  they  had  only  a  qualified  own- 
ership, and  were  only  entitled  to  use  it  for  the  purposes  for 
which  they  acquired  it,  that  to  use  it  for  this  purpose  was 
not  within  the  object  of  the  act,  and  they  were  restrained 
perpetually  *from  using  it  for  any  other  purpose  [631 
than  as  a  railway  and  canal.  Sir  John  Stuart,  who  ulti- 
mately disposed  of  the  case,  says  (*),  "  Indeed,  it  is  the  set- 
tled doctrine  of  this  court  that  the  rights  of  ownership  in 
fee  conferred  on  public  companies  must  be  restricted  and 
qualified  by  the  terms  of  the  legislative  contract.  In 
Blakemore  v.  Olamorganshire  Canal  Company  Lord  El- 
don  said  (') :  '  When  I  look  upon  these  acts  of  rarliament 
I  regard  them  all  in  the  light  of  contracts  made  by  the 
Legislature  on  behalf  of  every  person  interested  in  anything 
to  be  done  under  them  ;  and  I  have  no  hesitation  in  asserting 
that  unless  that  principle  is  applied  in  construing  statutes  of 
this  description  they  become  instruments  of  greater  oppres- 
sion than  anything  in  the  whole  system  of  administration 
under  our  constitution.'"  Then  Sir  John  Stuart  adds  ('): 
^'  It  has  been  said  that  the  purpose  of  letting  pleasure  boats 
for  hire  is  an  innocent  purpose,  and  ought  not  to  be  objected 
to.  But  it  is  enough  that  the  purpose  is  not  contemplated 
or  authorized  by  tne  act  of  Parliament ;  for,  if  it  be  objec- 
tionable to  the  landowner,  if  he  conceives  it  to  be  injurious 
to  him  as  interfering  with  his  comfort,  or  even  as  distaste- 

(»)  8  Sm.  &  Giff.,  291.         («)  1  My.  <fe  K.,  162.  (»)  S  Sm.  &  Giff.,  292. 
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ful,  he  has  a  right  to  confine  the  enjoyment  within  the  essen- 
tial terms  of  the  contract." 

Now  this  railway  company,  I  think,  knowing  perfectly 
well  they  had  only  a  right  to  the  fee  simple  of  the  land  for 
the  purpose  for  which  they  acquired  it,  namely,  the  con- 
struction and  perpetual  working  of  the  railway,  set  up  this 
sort  of  defence:  It  is  within  a  mile  of  Birmingham;  the 
station  accommodation  is  defective  there ;  we  may  have  to 
build  a  station ;  and  because  we  may  have  to  build  a  sta- 
tion, therefore  we  have  a  right  to  prevent  anybody  look- 
ing over  the  railway ;  if  we  allow  them  to  acquire  an  adverse 
right,  it  may  lead  to  our  being  prevented  from  building  this 
station.  Now  Mr.  Glasse's  argument  on  the  subject  is  that 
the  company  have  a  right  to  stop  the  windows  of  any  per- 
son who  overlooks  the  railway  at  a  place  where  the  com- 
pany may  want  a  station,  or,  to  use  his  own  words,  No 
man,  by  erecting  his  house  on  this  spot,  ought  to  be  allowed 
to  acquire  a  prescriptive  right  to  prevent  the  company 
632]  doing  that  which  they  are  entitled  to  do  at  *the  spot, 
namely,  erect  a-  station.  If  that  is  so,  then,  according  to 
that,  any  railway  company  at  any  spot  on  their  road,  and 
this  railway  company  at  any  place  between  London  and 
Birmingham,  if  a  man  erects  a  liouse  looking  over  the  rail- 
way, may  immediately  come  and  block  up  his  windows, 
and  say,  ''  We  do  not  know  but  that  hereafter  we  may  have 
to  build  a  station  here."  They  have  no  such  right,  nor 
(unless  authority  is  cited  to  the  contrary)  do  I  believe  that 
a  railway  company  whose  stations  are  usually  found  in  the 
deposited  plan  have  a  right  to  go  and  erect  stations  wherever 
they  think  fit. 

I  will  further  illustrate  what  I  have  said  in  reference  to 
this  case  with  regard  to  the  limited  power  of  railway  com- 

f)anies.  I  have  pointed  out  that,  though  they  have  an  abso- 
ute  and  unqualified  fee  simple,  they  can  only  use  the  land 
for  the  purpose  for  which  they  acquired  the  land,  but  not, 
as  against  the  adjoining  proprietor,  from  whom  they  have 
taken  it,  in  a  manner  which  will  prevent  his  using  the  land 
for  any  purpose  for  which  he  could  have  used  it  if  this  land 
had  not  been  taken  from  him.  Then,  as  they  have  not  the 
unqualified  right  of  using  the  land,  so  they  could  only  use 
it  for  the  purposes  for  which  the  capital  is  raised.  They 
cannot  embark  in  an  extraneous  trade,  as  was  decided  in 
Attorney- General  v.  Or  eat  Northern  Railway  Company  {'\ 
following  the  decision  of  Colman  v.  South  Eastern  Railway 
Company  ^\  which  decided  that  the  South  Eastern  Rail- 
ed) 1  Dr.  &  Sm.,  154.  («)  10  Beav.,  1. 
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way  Company,  having  raised  capital  for  the  purpose  of 
making  a  line  to  Dover  or  Folkestone,  could  not  emoark  in 
or  carry  on  the  business  of  steamboats  between  those  ports 
and  the  coast  of  France.  Their  property  and  their  purposes 
are  altogether  of  a  limited  character.  Therefore,  on  those 
grounds,  being  most  distinctly  and  clearly  of  opinion  that 
the  company  had  no  right  whatever  to  interfere  with  the 
plaintiflf's  enjoyment  of  these  windows,  I  hold  that  their 
proceeding  is  wholly  illegal  and  improper,  and  I  decide  that 
the  plaintiff  is  entitled  to  a  perpetual  injunction  to  prevent 
the  future  blocking-up  of  his  windows,  and  he  is  also,  in 
my  opinion,  entitled  to  damages  for  the  injury  he  sus- 
tained during  the  period  they  were  blocked  up.  I  am  also 
of  opinion  that  the  plaintin  is  entitled  to  compensation 
*for  the  damages  which  he  sustained  by  the  smoke  [633 
nuisance.  In  the  case  of  Fenwick  v.  East  London  Mail- 
way  Company  (*),  the  Master  of  the  Rolls  decided  that 
where  a  thing  may  be  done  in  one  of  two  ways — one  of 
which  is  injurious,  and  one  of  which  is  not — the  railway 
company  are  bound  to  do  the  thing  in  a  manner  which  will 
not  be  injurious.  These  defendants  are  bound  by  the  act  of 
Parliament — (not  the  Lands  Clauses  Act,  which  does  not 
provide  for  this  case,  but  by  their  own  act  of  Parliament, 
which  I  have  looked  to) — to  do  as  little  injury  as  may  be  in 
the  construction  of  their  works.  And  as  they  had  two 
modes  of  using  their  cabin,  one  by  burning  a  gas  fire,  and 
the  other  by  burning  a  coal  tire,  and  chose  to  do  it  in  a 
manner  injurious  to  the  plaintiff,  he  is  entitled  to  be  com- 
pensated for  that  wrongful  act. 

These  points  are  comparatively  simple.  But  the  railway 
company  say  that  the  plaintiff  is  not  entitled  to  the  land 
which  he  has  taken  from  Sir  Charles  Adderley  up  to  the 
boundary  fence ;  but  that  the  railway  coihpany  are  entitled 
to  4  ft.  6  in.  on  the  other  side  of  their  boundary  fence. 
Now  this  raises  a  very  important  question.  It  appears  by 
the  evidence  on  both  sides  that  the  uniform  practice  of  rail- 
way companies  when  they  acquire  land  by  their  compulsory 
powers,  is  first  to  erect  at  their  extreme  boundary  rails  and 
posts,  so  that  all  within  the  rails  and  posts  belong  to  the 
railway  company,  and  all  without  belongs  to  the  owners  of 
the  adjoining  land.  But  inasmuch  as  posts  and  rails  are 
not  a  perpetual  barrier,  because  they  decay  and  require  re- 
pairing, and  are  liable  to  be  broken  down,  the  general  prac- 
tice is,  that  within  a  certain  distance,  which  I  tnink  may  be 
taken  to  be  four  feet  within  the  boundary,  they  make  a 

Q)  Law  Rep.,  20  Eq.,  544. 
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quickset  hedge.     During  that  time  the  boundary  posts  and 
rails  are  still  retained ;  but  when  that  hedge  has  sufficientiv 

fjrown  up,  the  posts  and  rails  are  either  taken  away,  or  al- 
owed  to  go  to  decay,  or  they  are  disregarded.  But  in  certain 
cases  they  not  only  plant  the  quickset  hedge,  which  is  allowed 
to  grow  up,  but  tney  make  a  ditch  on  the  outer  side  of  the 
quickset,  between  that  and  the  posts  and  rails.  Then  they 
say  the  ditch  belongs  to  the  railway  company.  Now  I  do 
not  think  it  necessary  for  me  in  the  present  case  to  give  any 
opinion  whether  a  railway  company  may  or  may  not  be 
634]  necessarily  *owners  of  such  ditch  as  above  described, 
because,  although  where  it  can  be  conclusively  and  advan- 
tageously done  it  is  the  practice  outside  the  quickset  hedge 
to  have  a  ditch,  it  evidently  is  not  a  uniform  practice,  but 
depends  upon  circumstances,  and  I  come  to  the  conclusion 
from  the  evidence  that  on  this  particular  spot  it  was  found 
not  necessary  to  have  a  ditch. 

This  strip  of  land,  therefore,  is  abandoned,  in  ray  opinion, 
and  it  is  not  necessary  for  me  to  go  into  the  question 
whether  upon  the  cases  a  railway  company  not  using  land 
for  ten  years  abandons  it  so  as  to  vest  it  in  the  owner  of  the 
adjoining  land ;  because  I  am  thoroughly  of  opinion  in  this 
case  that  there  never  was  a  ditch,  and,  if  there  had  been 
one,  their  own  conduct  amounts  to  a  deliberate  abandon- 
ment of  it,  in  allowing  it  to  be  taken  possession  of  by  the 
owner  of  the  adjoining  land,  v^ho  has  ploughed  it  up  to  the 
very  hedge. 

It  was  the  deliberate  intention  of  the  railway  company, 
acted  on  for  more  than  twenty  years  before  this  dispute 
arose,  that  the  hedge  should  be  the  natural  and  visible 
boundary  of  their  railway.  All  within  that  hedge  was  theirs, 
and  all  without  it  was  Sir  Charles  Adderley's,  and  he  has 
demised  it  to  the  plaintiff. 

Therefore  on  this  point  also  I  come  to  the  conclusion  that 
the  counter-claim  set  up  by  the  defendants  to  have  this  4  ft. 
6  in.  of  land  has  entirely  failed,  and  the  counter-claim, 
therefore,  must  be  dismissed  with  costs. 

Solicitors  for  plaintiffs:   ClarJce^  Woodcock  <6  Ryland^ 
agents  for  B.  Chesshire,  Birmingham. 
Solicitor  for  defendants :  R.  P,  Roberts, 

When  a  railroad  oompanj  is  author-  owner  is  entitled  to  resume  possession  : 

ized  to  acquire  by  legal  proceedings  Heard  v.  Brooklyn,  60  N.  V.,  243,  68 

onlj  the  use  of  lands  for  the  purpose  N.  Y.,  1 ;  Taylor  o.  New  York,  etc.,  88 

of  operating  its  road,  the  fee  remains  N.  J.  Law,  30 ;   Heath  v.  Barman,  40 

in  the  owner,  subject  to  that  use,  and  Barb. ,   496  ;   Hasson  v.  OU   Creek,   8 

on  the  discontinuance  of  the  use  the  Phila.   Kep.,   656 ;  Washington,  etc., 
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V.  Prosp^t  Park,  etc.,  68  N.  Y.,  591,  227 ;  Yates  «.  Vande  Bogert,  66  N.  Y.. 

affirming  7  Hon,  655  ;  Alabama,  etc.,  1 ;  Boston,  etc.,  d.   President,  etc.,  5 

V.  Burkett,  42  Alabama,  83.  Lans.,  464-5  ;  Nicoll  v.  N.  Y.,  etc.,  12 

See  Redfield  on  RaUw.  (5th  ed.),  264-  N.  Y.,    121;    Kilmer   v.   Wilson,    49 

271 ;  5  Wait's  Actions  and  Defences,  Barb.,    88  ;    De  Varaigne  v.    Fox,   2 

288  ;  Cooley's  Const.  Law,  4th  ed. ,  697 ;  Blatchf . ,  95  ;  Matter  of  Boston,  etc. ,  58 

Belfast,  etc.,  «.  Chamberlain,  82  N.  Y.,  N.  Y.,  574;   Brooklyn,  etc.,  v.  Arm- 

651;  Duffee  17.  Boston,  etc.,  114  Mass.,  strong,   45  N.  Y.,  284;   Williams  «. 

87;    Taylor  ©.  N.  Y.,  etc.,  88  N.  J.  N.  Y.,  etc.,  16  N.  Y.,  97;   Hatch  v. 

Law,  28 ;  Kip  v.  N.  Y.,  etc.,  67  N.  Y.,  Cincinnati,  etc,  18  Ohio  St.  R.,  92. 


[9  Chancery  Division,  68^.] 
V.C.M.,  May  10,  17;  July  19,  1878. 

*/;i  re  British  Alliancb  Assurance  Corporation.  [635 

Life  Aimranee  Companies  Act,  1870  (88  A  84  Viet  e.  61),  «.  2\^Primafaci£  Caee-^ 
Security  fw  CosU — Windinff-up — Demurrer  to  Petition — Creditors  for  less  than  £50 
— Policy-holders — Allegation  of  Insolvency — Secretary  appointed  Liguidator — Prac- 
Oce  as  to  opening  Demurrer, 

A  petition  was  presented  by  two  policy-holders  to  wind  up  compulsorily  an 
insurance  company  which  was  being  wound  up  voluntarily,  containing  charges  of 
false  representations  and  insolvency : 

Held,  upon  a  preliminary  objection,  that  where  a  company  was  being  wound  up 
voluntarily  it  was  unnecessary  to  consider  whether  a  prima  facie  case  was  statea, 
nor  to  order  security  for  costs  under  the  Assurance  Companies  Act,  1870  : 

Held,  upon  demurrer  to  the  petition,  that  policy-holders  might  present  a  petition 
under  tlie  act  of  1870,  although  their  debts  did  not  amount  to  £50;  that  a  state- 
ment— ^tbat  under  the  circumstances  the  company  was  "admittedly  insolvent" — 
was  a  sufficient  statement  that  they  could  not  pay  their  debts ;  and  tiiat  the  allega- 
tions of  false  representations,  and  the  appointment  of  the  secretary  as  provisional 
liquidator,  were  sufficient  to  render  it  just  and  equitable  to  make  a  winding-up 
order : 

Held,  also,  that  upon  demurrer  to  a  petition,  the  counsel  for  the  petitioner  must 
open  his  case. 


[9  Chancery  Division,  648.] 
V.C.M.,  Aug.  8,  1878. 

♦Berkeley  v.  Standard  Discount  Company.     [643 

[1877    B.     504.] 

Praetiee — Interrogatories — Rules  of  Court,  1875,  Order  xzzi,  rr.  4,  6,  8. 

Upon  an  application  for  leave  to  serve  interrogatories  on  a  member  of  a  company 
which  is  a  party  to  an  action,  leave  will  be  given  where  the  judge  is  satisfied  that 
the  member  sought  to  be  interrogated  is  likely  to  be  able  to  give  discovery ;  and 
the  judge  is  not  bound  at  this  stage  of  the  proceedings  to  consider  the  propriety 
of  the  proposed  interrogatories. 
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[9  Chancery  Division,  646.] 
V.C.B..  May  20,  26,  1878. 

646]  *Olivant  V.  Wright. 

[1878    0.     18.] 
EttaU  in  Fee  Simple — lAmiiaiwn  <yver  on  Death  "  tnUumt  leaving  htue.^ 

By  settlement  made  in  1817  freehold  and  leasehold  property  was  conveyed  to 
trustees  upon  trust  to  apply  the  rents  and  profits  in  the  maintenance  and  education 
of  the  two  children  of  A.,  deceased,  until  the  youngest  of  them  should  attain  twenty- 
one,  and  from  and  after  that  event  to  pay  the  rents  unto  and  equally  between  the 
two  children  of  A.,  their  heirs,  executors,  administrators,  and  assigns  respectively, 
**  provided  nevertheless  that  in  case  either  of  the  children  of  A.  should  die  without 
leaving  lawful  issue,"  then  on  trust  to  pay  the  share  or  shares  of  him,  her,  or  them 
so  dying  unto  and  equally  between  persons  named. 

A.  hful  two  children,  one  of  whom,  B.,  died  intestate  and  unmarried,  the  other,  C.» 
intestate  as  to  his  share,  but  leaving  a  daughter,  D. : 

Uddj  that  the  interest  taken  by  D.  under  ihe  settlement  was  an  interest  in  fee 
simple,  and  that  an  estate  tail  was  not  created  by  the  proviso  as  to  failure  of  issue. 

By  a  marriage  settlement  dated  the  24th  of  Jane,  1817, 
certain  freehold  and  leasehold  and  other  personal  property 
was  conveyed  and  assigned  to  trustees  as  to  four-fifths  upon 
the  trasts  therein  mentioned,  and  as  to  one-fifth  part  of  the 
rents,  issues,  interests,  and  profits  of  the  said  trust,  heredit- 
aments, moneys,  and  premises,  upon  trust  to  pay  and  ap- 
ply the  same  m  the  maintenance,  education  and  support  of 
the  two  children  of  the  late  James  Morris,  deceased,  until 
the  youngest  of  them  should  attain  the  age  of  twenty-one 
years,  in  such  shares  as  the  trustees  or  the  survivor  of  them 
should  think  proper;  and  from  and  after  the  youngest  of 
the  children  of  the  said  James  Morris  should  have  attained 
the  said  age  of  twenty-one  years  should  pay  the  last  men- 
tioned fifth  part  of  the  said  rents,  issues,  interest,  and 
profits  unto  and  equally  between  the  two  children  of  the 
said  James  Morris,  their  heirs,  executors,  administrators, 
and  assigns  respectively:  provided  nevertheless  and  upon 
further  trust  in  case  either  of  the  children  of  the  said  James 
Morris  should  depart  this  life  without  leaving  lawful  issue, 
that  the  trustees  should  pay  the  share  or  shares  of  him,  her, 
647J  or  them  so  dying  of  and  in  the  said  *rents  and  profits 
unto  and  equally  amongst  all  and  every  the  children  of  cer- 
tain persons  therein  named. 

James  Morris  had  two  children  only,  John  and  Mary. 

Mary  Morris  died  in  June,  1861,  intestate  and  unmarried. 

John  Morris  died  in  January,  1820,  having  had  one  child 
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onlv,  namely,  Ann,  and  intestate  as  regarded  bis  interest 
under  the  deed  of  Jane,  1817. 

In  August,  1841,  Ann  Morris  married  George  Potts,  and 
by  him  she  had  two  children,  John  Michael  Potts  and  Mary 
Ann  Potts.  Mary  Ann  Potts  died  in  infancy  unmarried, 
and  John  Michael  Potts  was  still  living.  The  said  George 
Potts  died  on  the  22d  of  Februarj'^,  1845,  leaving  his  said 
wife  bitn  surviving. 

After  the  death  of  her  first  husband,  Ann  Potts,  in  De- 
cember, 1847,  married  Samuel  Shenton,  and  a  post-nuptial 
settlement,  dated  the  22d  of  January,  1859,  was  executed, 
by  which,  with  her  husband  Samuel  Shenton,  she  settled 
upon  the  trusts  therein  mentioned  all  her  moiety  or  share 
of  the  one-tifth  part  of  the  freehold,  leasehold,  and  personal 
estate  comprised  in  the  settlement  of  June,  1*817,  to  which, 
as  heiress  of  John  Morris,  she  was  entitled. 

Ann  Shenton  die4  on  the  25th  of  January,  1867,  without 
having  exercised  a  power  of  appointment  reserved  to  her 
under  the  post-nuptial  settlement  of  January,  1859. 

On  the  14th  of  March,  1877,  John  Michael  Potts,  in  the 
belief  that  the  interest  comprised  in  the  settlement  of  1859 
was  an  estate  tail,  and  that  from  that  settlement  not  having 
been  inrolled  as  a  disentailing  assurance  the  interest  had 
devolved  upon  him  unaffected  by  the  settlement,  executed 
a  disentailing  assurance  (duly  inrolled),  by  which  he  con- 
veyed tlie  property  to  Samuel  Shenton  in  fee.  '  Subsequently 
to  this  deed  Samuel  Shenton,  dealing  with  the  property  as 
owner  in  fee,  mortgaged  it  to  one  Willcock. 

The  question  which  now  arose  upon  adjourned  summons 
was,  whether  the  interest  which  John  Morris  took  in  one 
moiety  of  the  property  was  an  estate  tail,  which,  havinjj  de- 
volved upon  John  Michael  Potts,  was  barred  by  the  disen- 
tailing assurance  executed  by  him  in  March,  1877,  by  which 
he  purported  to  convey  the  property  to  Samuel  Shenton  in 
fee ;  or  whether  the  interest  taken  *by  John  Morris  [648 
was  an  estate  in  fee  simple  which  had  descended  upon  Ann 
Potts,  and  was  therefore  bound  by  the  post- nuptial  settle- 
ment of  1859. 

Sir  H.  Jackson^  Q.C.,  and  A.  T.  Watson^  for  Samuel 
Shenton,  and  persons  claiming  under  him :  The  limitation 
in  the  settlement  of  June,  1817,  by  which  an  estate  in  fee  is 
given  to  John  Morris,  as  one  of  the  two  children  of  James 
Morris,  is  cut  down  by  the  words  of  limitation  over,  and  he 
took  an  estate  tail  only.  Before  the  Wills  Act  (1  Vict.  c.  26) 
it  was  clearly  established  that  a  devise  of  lands  to  A., 
and  if  A.  died  without  leaving  issue,  then  to  B.,  imported 
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an  indefinite  failure  of  issue,  and  therefore  created  an  estate 
tail,  Forth  v.  Chapman  {^)\  Doe  v.  Duesbury{^)\  Doe  v. 
Ewarti^) ;  and  this  settled  rule  of  construction  is  not  altered 
by  the  circumstance  of  the  gift  comprising  leaseholds  as 
well  as  freeholds :  Barnford  v.  Lord  (*).  The  rule  of  con- 
struction is  the  same  in  deeds  and  wills :  Bamfield  v.  Pop- 
ham  (') ;  Fisher  v.  Wigg  (•).  Although,  according  to  Idle 
V.  Cook{^\  the  estate  originally  limited,  in  a  surrender  of 
copyholds,  to  the  use  of  A.  and  B.  his  wife,  for  their  lives, 
and  of  the  heirs  and  assigns  of  A.  and  B.,  and  for  default 
of  such  issue  to  the  right  heirs  of  the  surrenderor,  was  held 
to  be  a  fee  simple — though  '*in  a  will  such  words  would 
make  an  estate  tail;  purely  upon  the  intent  of  the  devi- 
sor;" that  case  has  not  been  followed:  Morgan  v.  Mor- 
gan (•). 

Hemming^  Q.C.,  and  Hamilton  Humphreys^  for  persons 
interested  under  the  post-nuptial  settlement  of  1869 :  The 
forced  rule  of  construction  adopted  in  Forth  v.  Chapman^ 
that  the  words  '*die  without  leaving  issue"  in  a  devise  of 
real  estate  meant  an  indefinite  failure  of  issue,  worked  so 
much  injustice  and  was  so  much  quarrelled  with  bv  judges 
that  the  Legislature  at  length  interposed,  and  by  tne  WUls 
Act  (1  Vict.  c.  26),  s.  29,  enacted  that  *'die  without  issue" 
649]  means  a  failure  of  issue  at  *the  death  of  the  person 
whose  issue  are  spoken  of,  unless  an  intention  appear  to  the 
contrary.  In  some  of  the  older  cases  about  the  same  period 
as  Forth  v.  ChapTnan  (*),  expressions,  no  doubt,  fell  from 
some  of  the  judges  (as  in  Fisher  v.  WiggC)  and  Bamfield 
V.  Popham () )  that  the  rule  in  Forth  v.  Chapman  applied 
to  deeds  as  well  as  to  wills.  But  the  judges  in  subsequent 
cases  were  unwilling  to  extend  it,  and  small  circumstances 
have  been  relied  on  to  take  the  case  out  of  the  rule  :  Porter 
V.  Bradley  (*) ;  Roe  v.  Jeffrey  (*•).  The  cases  cited  do  not 
support  the  contention  that  the  same  rule  applies  in  con- 
struing a  settlement  as  in  construing  a  will.  In  a  will  the 
intent  of  the  devisor  is  to  be  regarded,  whereas  a  settlement 
must  be  construed  upon  the  strict  legal  meaning  of  the 
words  used.  Idle  v.  Cook  (") ;  and  the  expressions  to  the 
contrary  in  Fisher  v.  Wigg{^^\  Bamfield  v.  Popham  {'*), 
are  mere  obiter  dicta  and  opposed  to  the  opinion  of  Chief 

(')  1  P.  Wms.,  668  (»)  Law  Rep.,  10  Eq.,  99. 

(«)  8  M.  A  W.,  614.  (»)  8  T.  R.,  148,  146. 

(»)  7  A.  A  E.,  686.  (">)  7  T.  R.,  689. 

(*)  14  C.  B.,  708.  (")  1  P.  Wms.,  70,  76. 

(»)  1  P.  Wms.,  64.  (>«)  1  P.  Wms.,  14,  16. 

(«)  1  P.  Wms.,  14.  ('»)  1  P.  Wms.,  64,  67,  and  note. 

0)  1  P.  Wms.,  70. 
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Justice  Holt.  Morgan  v.  Morgan  {^)  was  decided  upon 
different  words,  the  limitation  over  there  being  on  death 
*' without  issue,"  whereas  here  the  limitation  over  is  on 
death  "  without  leaving  issue."  We  submit  that  the  estate 
in  fee  which  was  given  to  John  Morris  as  one  of  the  children 
of  James  Morris,  cannot  be  cut  down  to  an  estate  tail  by 
ambiguous  words  :  Cruise's  Dig.  ('). 

Sir  H.  Jackson^  in  reply :  The  same  construction  will  be 
applied  in  a  deed  as  in  a  will ;  and  though  judges  in  former 
times  stood  out  stiffly  against  the  doctrine,  there  is  no  doubt 
that  where  conveyancing  words  have  been  used  in  a  deed 
together  with  popular  words,  you  may  look  at  the  whole 
intention  of  the  deed,  so  that  it  be  not  inconsistent  with  the 
rules  of  law.  Both  before  and  since  the  Wills  Act  '*  dying 
without  leaving  issue"  is  a  convertible  term  with  *' dying 
without  issue,"  so  that  Morgan  v.  Morgan  governs  this 
case,  and  although  *' dying  without  issue"  now  implies  a 
failure  of  issue  at  the  death  of  the  person  whose  issue  are 
spoken  of,  these  words  were  in  1817  strictly  construed  as 
implying  an  indefinite  failure  of  issue. 

*Baoon,  V.C:  No  doubt  the  distinction  between  [650 
a  deed  and  a  will  is  a  very  palpable  one.  A  deed  is  a  con- 
tract by  which  the  owner  of  property  gives  a  certain  des- 
tination to  it  then  and  thenceforth  forever,  and  he  parts 
with  all  his  power  over  it.  A  will  is  an  instrument  which 
is  not  to  take  effect  till  the  death  of  the  testator.  The  court 
has  gone  ^reat  lengths  rn  endeavoring  to  ascertain  what  was 
the  intention  of  the  testator  in  construing  his  will.  In  con- 
struing a  deed,  you  must  also  ascertain  what  was  the  inten- 
tion of  the  party.  The  intention  here  is  perfectly  obvious 
and  distinct,  and  I  do  not  believe  that  any  man  alive,  law- 
yer or  layman,  could  read  this  instrument  and  doubt  what 
the  meaning  of  the  words  there  contained  ought  to  be  held 
to  be.  A  man  having  to  dispose  of  his  property  divides  it 
into  fifths ;  as  to  one  fifth,  he  leaves  it  to  the  children  of  a 
man  named,  and  they  being  children  at  the  time,  he  pro- 
vides for  the  application  of  the  income  to  their  maintenance 
and  education,  and  upon  their  attaining  twenty-one  he  gives 
it  them  absolutely.  The  deed  is  then  complete,  and  has  ac- 
complished that  entire  object.  Then  it  is  suggested,  or  it 
occurs  to  somebody,  that  these  children,  now  infants,  whose 
maintenance  is  provided  for,  may  die  without  leaving  issue  ; 
and  in  that  event  he  gives  it  over  to  somebody  else.  Then 
the  contention  before  me  is  that  I  must  read  the  intention  of 
the  settlor  to  be  cut  down  by  means  of  words  contained 

(')  Law  Rep.,  10  Eq.,  »9.  («)  Vol.  iv,  p.  281,  pL  19. 

2Q  Eno.  Rep.  62 
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in  the  proviso  that  absolute  interest  which  he  has  given  in 
the  preceding  trust  declared  of  the  one-fifth.  There  is  no 
principle  of  construction  which  would  justify  me  in  doing 
so.  There  is  no  authority,  and  there  has  been  no  case 
cited  to  me  which  would  at  all  incline  me  to  do  so.  The  au- 
thority of  Forth  V.  Chapman  (*)  need  not  be  adverted  to. 
This  is  not  a  will — it  is  enough  to  dispose  of  that  part  of 
the  case  by  saying  that.  But  the  other  cases  in  which  there 
liave  been  under  the  consideration  of  the  court  deeds,  or 
something  equivalent  to  deeds,  do  not  seem  to  me  to  favor 
the  construction  that  this  testator,  who  gave  an  absolute 
'  interest  to  two  children,  providing  for  their  maintenance 
during  their  minority,  and  giving  them  the  fee  simple  when 
they  attained  twenty-one  years — meant  in  the  case  men- 
tioned in  the  proviso  to  do  more  than  to  provide  for  the 
651]  *circumstance  of  the  absolute  gift  of  the  fee  simple 
made  by  him  to  the  two  children  becoming  abortive  and  in- 
operative because  they  or  either  of  them  might  die  in  their 
infancy.  That  is  the  way  I  read  the  deed.  In  my  opinion, 
that  is  the  only  construction  to  be  properly  put  on  it.  The 
only  difficulty  I  have  among  all  the  cases  which  have  been 
cited,  is  that  presented  by  the  case  of  Morgan  v.  Morgan^y 
But  at  the  same  time  I  cannot  disregard  the  case  of  Idle  v. 
Gooki^)^  where  the  decision  plainly  was,  that,  there  being  a 
gift  to  the  husband  and  wife  for  their  lives  and  afterwards 
to  their  issue,  and  a  gift  over  in  default  of  such  issue,  that 
had  not  the  effect  of  cutting  down  the  absolute  unqualified 
fee  simple  which  was  given  by  the  previous  trust  contained 
in  the  surrender.  I  do  not  find  that  that  case  engaged  the 
attention  of  Lord  Romilly  in  the  case  of  Morgan  v.  Mor- 
gan, The  only  observation  I  can  find  in  it  is  ''notwith- 
standing Idle  V.  Cook?^  That,  in  my  opinion,  can  be 
answered  and  disposed  of  by  recollecting  that  the  words 
are  different,  that  the  words  in  this  case  are  "without  leav- 
ing issue,"  and  in  Morgan  v.  Morgan  they  were  "without 
issue." 

Adopting  all  that  has  been  said  about  these  cases — keep- 
ing in  my  mind  the  distinction  between  a  will  and  a  deed, 
which  is  that  which  I  have  already  expressed,  the  intention 
being,  notwithstanding,  the  governing  principle  in  both 
cases — I  read  in  this  deed  an  intention,  expressed  and  exe- 
cuted, that  an  interest  in  fee  simple  shall  be  given  to  each 
of  these  children  as  soon  as  they  shall  respectively  attain 
the  age  of  twenty-one  years,  and  if  before  that  time — I  do 
not  mean  that  there  are  any  such  words  in  the  deed,  but  as 

(')  1  P.  Wms.,  668.  («)  Law  Rep.,  10  Eq.,  99.  (»)  1  P.  Wms.,  70,  75. 
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I  construe  the  deed  it  means  this — if  before  that  time  the 
provision  he  had  made  for  these  children  should  cease  to 
be  effectual,  he  gives  it  over  to  somebody  else.     That  is  the 

{)lain  meaning  of  the  deed.  That,  in  my  opinion,  is  the 
egal  construction  of  the  deed,  and  I  think  the  only  child  of 
John  Morris  ultimately  took  on  her  father's  death  intestate 
an  estate  in  fee  simple,  and  that  that  is  bound  by  the  settle- 
ment of  1859,  afterwards  executed,  and  that  no  estate  tail 
was  created. 

Solicitors  :  Miller  &  Wiggins ;  Johnson  &  Weatherall. 


[9  Chancery  Division,  662.] 
V.C.H.,  Jan.  12,  18,  1878. 

*In  re  Farncombe's  Trusts.  [652 

Appoinlment  —  Exeeasive  JSSzercUe  —  CwiHngeni  Clcum —  Objects — Non-  OhjecU — Atcer- 

tainment  at  Future  Period. 

The  donee  of  a  power  to  appoint  a  fund  in  favor  of  her  own  issne,  "  such  issue  to 
be  bom  before  any  such  appointment,"  by  deed,  after  reciting  the  power  and  her 
desire  .to  exercise  it,  and  the  state  of  her  family,  appointed  the  fond  to  her  daughter 
for  life,  and  after  the  daughter's  death  to  the  daughter's  children  in  equal  shares  on 
their  respectively  attaining  twenty-one,  but  if  any  of  such  children  should  die 
under  twenty-one  leaving  issue,  the  share  of  the  child  so  dying  was  to  go  to  such 
issue,  to  vest  at  twenty-one. 

At  the  date  of  tlie  appointment  the  daughter  had  three  children  living  (including 
one  en  venire  m  mire),  and  she  had  three  born  afterwards.  One  of  the  children  had 
attained  twenty-one,  and  the  rest  were  minors  : 

Held,  first,  that  issue  in  existence  at  the  date  of  the  deed  of  appointment  were  the 
only  objects  of  the  power.  Secondly,  that  upon  the  construction  of  the  deed  the 
intention  of  the  appointor  was  to  include  uon- objects,  Le.,  issue  born  after  that  date. 
Thirdly,  that  the  appointment  was  not  thereby  bad  in  toto;  but  that,  fourthly,  the 
share  of  each  object  would  be  determined  by  the  total  number  of  objects  and  non- 
objects  who  should  fall  within  the  class  in  whose  favor  the  appointment  purported 
to  be  made. 

Under  the  circumstances,  one-sixth  of  the  fund  in  court  directed  to  be  at  once 
paid  out  to  the  child  who  had  attained  twenty -one,  ai^  the  remainder  to  remain  in 
court,  and  the  dividends  thereon  to  be  accumulated. 

Petition.  Philadelphia  Parncombe  the  elder,  by  her 
will,  dated  in  January,  1826,  devised  certain  lands  in  trust 
for  sale,  and  directed  the  trustees  to  invest  the  net  proceeds 
thereof  and  to  stand  possessed  of  the  trust  funds  to  be 
produced  thereby  upon  trust  to  pay  the  income  to  her 
granddaughter,  Philadelphia  Tanner,  during  her  life,  and 
after  her  death  to  hold  the  trust  fund  "in  trust  for  the 
child,  grandchild,  or  other  issue,  or  all  or  any  one  or  more 
of  the  children,  grandchildren,  or  other  issue  of  the  said  P. 
Tanner,  or  of  any  of  the  testatrix's  daughters,  Mary  Hodson, 
Sarah  Hard  wick,  and  Harriet  Gale,  such  grandchildren  and 
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issue  respectively  to  be  born  before  any  such  appointment 
as  thereinafter  mentioned  should  be  made  to  them  respect- 
ively, in  such  manner  and  form,  and  if  more  than  one  in 
such  parts,  shares,  and  proportions,  and  at  snch  times, 
with  such  limitations  over  or  substituted  in  favor  of  all  or 
653]  any  one  or  more  of  *the  other  of  the  said  children, 
grandchildren,  and  issue  respectively,  and  either  by  way  of 
legacy,  portion,  present  or  remote  interest,  or  otherwise, 
and  to  vest  and  be  payable  at  such  time  or  times,  and  upon 
such  contingencies,  and  subject  to  such  directions  and  regu- 
lations for  maintenance,  education,  and  advancement  in 
life,  and  such  conditions  and  restrictions  as  the  said  Phila- 
delphia Tanner,"  notwithstanding  coverture,  should  by 
deed  or  will  appoint ;  and  in  default  of  and  subject  to  any 
such  appointment,  then  on  trust  for  the  issue  of  the  said  r. 
Tanner  who  should  be  living  at  her  death,  if  more  than  one 
as  tenants  in  common,  and  the  executors,  administrators 
and  assigns  of  the  same  respectively,  and  so  that  such  issue, 
if  more  than  one,  might  take  j!?^  stirpes  and  not^^  capites, 
and  that  no  person  should  take  under  the  description  of 
issue  unless  tne  same  issue  should  have  died  in  the  lifetime 
of  the  said  P.  Tanner,  the  shares  of  males  to  be  payable  at 
twenty- one,  and  of  females  at  twenty -one  or  marriage. 
And  in  case  there  should  be  no  issue  of  the  said  P.  Tanner 
at  her  death,  then  upon  the  trusts  therein  mentioned*  And 
the  testatrix  thereby  gave  the  residue  of  her  personal  estate 
to  the  trustees  upon  trust  to  convert,  invest,  and  pay  the 
income  to  her  said  three  daughters  and  granddaughters 
equally  between  them  during  their  respective  lives,  with 
trusts  upon  the  death  of  each  of  her  said  daughters  and 
granddaughters  respectively  in  favor  of  her  children,  grand- 
children, or  other  issue  as  such  daughter  or  granddaughter 
should  appoint,  in  terms  similar  to  the  aforesaid  powers 
limited  to  the  said  P.  Tanner  with  respect  to  the  proceeds 
of  the  real  estate. 

Philadelphia  Farncombe  the  elder  died  on  the  3d  of 
January,  1832. 

Philadelphia  Tanner,  the  donee  of  the  power,  had  three 
children,  Philadelphia,  born  in  1830,  who  intermarried  with 
William  Farncombe,  and  two  other  daughters,  born  re- 
spectively in  February,  1832,  and  February,  1839.  By  deed 
dated  the  29th  of  December,  1869,  Mrs.  Tanner,  after  recit- 
ing the  said  will,  that  she  had  three  children  as  aforesaid, 
and  that  she  was  desirous  of  executing  the  powers  of  ap- 
pointment given  to  her  by  the  said  will,  in  exercise  of  the 
said  powers  appointed  that  the  whole  trust  premises  over 
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which  she  had  power  of  appointment  should  after  her  de- 
cease be  *held  as  to  one-third  part  thereof  upon  trust  [654 
for  her  daughter,  Philadelphia  Parncombe,  for  life,  and 
after  her  decease  upon  trust  ''  to  divide  the  same  between 
the  children  of  the  said  Philadelphia  Parncombe  in  equal 
shares  as  tenants  in  common  on  their  respectively  attaining 
the  age  of  twenty-one  years,  and  their  respective  executors, 
administrators  and  assigns.  But  if  any  of  such  children 
should  die  under  the  age  of  twenty-one  years  leaving  issue, 
then  the  share  of  such  of  them  so  dying  should  go  to  such 
issue  to  vest  in  such  issue  on  their  respectively  attaining  the 
age  of  twenty-one  years ;  and  if  there  should  be  but  one 
child  of  the  said  Philadelphia  Parncombe  who  should  at- 
tain the  age  of  twenty-one,  then  for  such  one  child  abso- 
lutely. But  in  case  the  said  Philadelphia  Parncombe 
should  die  without  leaving  any  child,  children,  or  issue  who 
should  take  a  vested  share  in  the  said  trust  premises,"  then 
the  aforesaid  third  part  of  the  fund  was  to  go  in  moieties 
upon  the  trusts  therein  declared  concerning  the  other  two- 
thirds;  which  were  trusts  in  favor  of  Mrs.  Tanner's  other 
two  daughters  and  their  respective  children ;  one  of  those 
daughters  being  unmarried,  and  the  other  having  had  no 
children. 

Philadelphia  Parncombe  the  younger  had  six  children,  of 
whom  two  were  born  before,  and  one  was  en  ventre  $a  mere 
at,  the  date  of  the  appointment,  and  the  other  three  were 
born  subsequently.  She  died  in  April,  1874  ;  one-third  of 
the  funds  subject  to  the  trusts  of  the  will  of  Philadelphia 
Parncombe  the  elder  was  afterwards  paid  into  court  by  the 
trustees  of  the  will  and  carried  to  the  account  of  "the 
share  appointed  to  Philadelphia  Parncombe  for  life  ;"  and 
a  petition  was  now  presented  by  parties  claiming  as  in  de- 
fault of  appointment  for  distribution  of  the  fund  in  court 
accordingly. 

One  of  the  children  of  P.  Parncombe  the  younger  had  at- 
tained the  age  of  twenty-one  years  in  June,  1877,  and  the 
others  were  still  under  that  age. 

Dickinson,  Q.C.,  and  Hadley,  for  the  petitioners:  Chil- 
dren not  born  at  the  date  of  the  deed  purporting  to  exer- 
cise the  power  of  appointment  are  not  within  the  power. 
The  appointment  is  accordingly  void,  and  altogether  fails, 
and  the  fund  *must  be  distributed  as  in  default  of  [655 
appointment:  Alexander  v.  Alexander(^)  \  In  re  Kerfs 
Trusts  (■) ;  Humphrey  v.  Tayleur  ('). 

Morgan^  Q.C.,  and  Langley,  for  the  three  younger  chil- 

(')  2  Vea.  Sen.,  640.  («)  4  Ch.  D.,  600.  (»)  1  Amb.,  186. 


414  CHANCERY  DIVISION.  [Vol.  IX. 

1878  In  re  Farncombe'e  Trusts.  V.C.H. 

dren  of  P.  Farncombe  the  younger:  These  children, 
although  begotten  and  born  after  the  date  of  the  appoint- 
ment, are  within  the  power  because  the  appointment  was 
made  to  them  at  twenty-one,  and,  there  being  no  appoint- 
ment to  them  until  they  attain  twenty-one,  it  is  enough  if 
they  are  in  existence  at  the  time  when  the  appointment  to 
them  is  made.  Until  they  attain  twenty-one  the  appoint- 
ment is  suspended.  If  no  child  attains  twenty-one,  there  is 
no  appointment ;  if  one  child  attains  twenty-one,  then  that 
child  takes:  Packer  v.  Scott {') ;  Andrews  v.  Partington^). 
But  if  this  is  not  so,  then  the  whole  appointment  is  void, 
for  where  there  is  a  general  gift  to  a  class,  some  members  of 
which  are  objects  of  the  power  and  some  are  strangers,  you 
cannot  divide  that  gift  so  as  to  make  it  good  as  to  some  of 
the  appointees  and  bad  as  to  the  others;  and  if  void  in  part 
it  is  void  in  toto.  Routledge  v.  DorriU  (");  Harvey  v.  Strch- 
cey{*) ;  In  re  Brown's  7V2ist{^). 

Hall,  V.C,  referred  to  Evers  v.  Challis{^)  and  Mony- 
penny  v.  Bering  {^Y 

W.  Pearson^  Q.C.,  and  Eve^ntt^  for  the  three  elder  chil- 
dren :  This  appointment  is  by  deed,  reciting  the  power  and 
the  state  of  tne  appointor's  family.  Upon  the  true  con- 
struction of  the  deed  those  children  only  who  were  in  exist- 
ence at  the  date  of  the  appointment  (amongst  whom  must 
be  included  the  child  then  en  ventre  sa  mere)  were  intended, 
and  those  children  take  the  whole  :  Trower  v.  BtUts{*). 

Renshaw^  for  other  parties. 
656]  *Hall,  V.C:  The  first  question  is,  who  are  the 
objects  of  the  power  ?  This  part  of  the  case  is  in  a  very 
cloudy  state,  and  the  construction  has  been  very  much  left  to 
the  court ;  but  it  appears  to  me  that  no  person  was  an  ob- 
ject who  was  not  born  before  the  making  of  the  appoint- 
ment, that  is,  before  the  execution  of  the  deed.  It  is  plain 
that  the  appointees  of  the  interest  first  given  must  be  so 
born  ;  but  it  was,  no  doubt,  worthy  of  consideration,  whether 
an  interest  after  a  life  interest  might  be  given  to  persons  un- 
born. I  think  not.  The  power  provides  for  appointments 
with  limitations  over  in  favor  of  *'the  said  children,  grand- 
children, and  issue."  Those  words  appear  to  me  to  refer  to 
iflsue  born  before  the  appointment.  If  nothing  had  been 
given  to  the  parents,  then,  beyond  dispute,  nothing  could 
have  been  given  directly  to  unborn  issue ;  and  it  is  not  a  rea- 

(')  38  Beav.,  611.  («)  Law  Rep.,  1  Eq.,  74. 

(«)  8  Bro.  C.  C,  401.  (•)  7  H.  L.  C,  681. 

(3)  2  Ves.,  867.  O  2  D.  M.  A  G..  145,  180. 

O  1  Drew.,  73,  117.  {^)  1  S.  A  S.,  171. 
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Bonable  construction,  that  merely  making  an  appointment  to 
parents  would  let  in  as  appointees  issue  who  would  other- 
wise not  be  objects.  The  words  of  the  power,  I  think,  in- 
clude as  part  of  the  description  of  the  objects,  whether  to 
take  in  jyrceseJiti  or  in  remainder,  that  they  shall  be  living  at 
the  time  of  appointment.  It  follows  that  the  only  persons 
capable  of  taking  under  an  appointment  of  this  particular 
share  were  the  three  children  of  Philadelphia  Parncombe, 
who  were  in  existence  at  the  date  of  the  deed  of  appointment. 

As  regards  the  appointment,  it  was  contended  by  Mr. 
Pearson  that,  having  regard  to  the  facts,  the  deed  must  be 
construed  as  in  favor  of  these  three  children  only.  That 
construction  would  confine  the  appointment  to  persons  who 
were  objects.  His  argument  was,  that  the  deed  recites  the 
power,  that  it  may  be  assumed  that  the  grandmother  knew 
what  children  her  daughter  had,  that  she  states  her  desire 
to  execute  the  recited  power :  and  that,  therefore,  it  is  rea- 
sonable to  limit  the  appointment,  if  possible,  to  objects. 
The  appointment  in  terms  directs  a  division  between  the 
children  on  attaining  twenty-one;  but  I  was  asked  to  read 
that  as  ^Hhe  children  now  living,"  because  these  were  the 
only  objects.  In  the  first  place,  however,  that  construction 
would  cut  down  the  ordinary  meaning  of  the  words.  I  can- 
not but  take  the  words  according  to  their  ordinary  accep- 
tation, notwithstanding  that  the  appointment  thus  becomes 
one  not  authorized  by  the  power.  And  *further,  it  [657 
is  to  be  observed,  that  throughout  the  instrument  the  lady 
was  not  taking  a  correct  view  of  her  power.  She  provides 
for  the  event  of  children  dying  under  twenty-one  leaving 
issue,  which  shows  that  she  was  not  meaning  to  keep  within 
the  true  limits  of  the  power.  Again,  she  provides  for  the 
fund  going  over  in  moieties  like  the  other  two-thirds,  one  of 
which  at  least  was  given  to  children  of  whom  not  one  was 
actually  born  or  en  ventre  sa  mere.  All  the  limitations, 
therefore,  being  framed  upon  the  same  principle,  I  must 
give  to  the  words  in  question  their  ordinary  meaning,  and 
hold  that  the  appointment  in  terms  includes  children 
whether  objects  or  not. 

Under  these  circumstances,  the  question  arises,  what  is 
the  effect  of  the  appointment?  There  appears  to  be  no 
a nestion  of  remoteness.  On  the  death  of  tue  tenant  for  life, 
the  minimum  of  the  share  of  each  child  is  ascertained.  The 
appointment  is  in  such  a  form  that  the  mode  of  distribution 
18  not  to  be  ascertained  till  they  attain  twenty-one ;  but  if 
there  should  be  only  one  who  attains  twenty-one,  I  do  not 
see  why  that  one,  being  an  object,  should  not  take  the  wliole. 
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So  with  two  or  three  being  objects  ;  but  so  long  as  any  re- 
main under  twenty-one  there  is  a  suspense  as  to  the  share  or 
shares  appointed.  There  is  no  illegality  in  that.  But  the 
appointment  being  to  six,  you  cannot  let  objects  who  attain 
twenty-one  take  more  than  the  appointor  meant  them  to  take. 
The  residue  must  go  as  in  default  of  appointment.  As  to 
authority,  I  think  the  law  is  beyond  doubt.  The  matter  is 
elaborately  worked  out  by  Vice-Chancellor  Kindersley  in 
Harvey  v.  Stracey{^\  a  case  which  was  similar  to  this,  ex- 
cept as  to  the  attaining  twenty-one;  there  the  fund  was 
given  immediately.  The  Vice-Chancellor,  however,  works 
out  the  principle  in  his  judgment  ('),  and  puts  cases  which 
show  how  he  would  deal  with  the  present  case.  Therefore, 
upon  that  case  and  the  case  therein  referred  to,  of  Sadler  v. 
Pratt  {^\  it  seems  to  me  that  authority  as  well  as  principle 
show  that  effect  is  to  be  given  to  this  appointment  in  favor 
of  such  of  the  three  then  living  children  as  attain  twenty- 
one,  the  other  shares  appointed  being  liable,  if  the  appointees 
thereof  die  under  twenty-one  to  go  to  increase  in  part  or 
658]  *wholly,  according  to  circumstances,  the  shares  well 
appointed.  Accordingly,  at  present  none  of  the  three  can 
take  more  than  one-sixtn  ;  and  that  proportion  will  be  paid 
to  the  one  of  Mr.  Pearson's  clients  who  has  attained  twenty- 
one.  The  other  live- sixths  will  remain  standing  to  the  present 
account,  an  accumulation  being  directed  of  the  interest  until 
further  order.  The  costs  of  all  parties  will  be  out  of  the 
fund  as  between  solicitor  and  client. 

Solicitors  for  petitioners :  Gregory^  RowcUffes  &  Rawle. 
Solicitors  for  other  parties :  Clarke  &  CalkiUy  agents  for 
Clarke  &  Howlett,  Brighton. 

(»)  1  Drew.,  7»,  117.  («)  1  Drew.,  131.  (»)  6  Sim.,  682. 


[9  Chancery  Division,  668.] 
V.C.H.,  May  10, 18.  22,  1878. 

WlNGFIELD   V.    WlNGFIELD. 
[1877    W.     426.] 

Will — Construction — Blended  Realty  and  Peritonaliy — Oifl  of^  in  Remainder — 
** Brothers  and  Sisters  then  Living^  or  their  Heirs  " — Heir-at-Law — Next  of  Kin — 
Period  of  Ascertainment. 

A  testatrix  by  her  will  gave  all  her  personal  and  also  all  her  real  property  to 
trastees  in  trust  for  payment  of  her  debts  and  legacies,  and  subject  thereto  between 
her  five  sisters,  nominatim^  and  the  survivor  of  them,  in  equal  shares  during  their 
lives  and  spinsterhood,  "  and  upon  the  death  or  marriage  of  all  her  said  sisters,**  slie 
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willed  that  "  her  eaid  property  should  be  divided  in  equal  proportions  between  her 
brothers  and  sisters  then  living  or  their  heirs.'* 

The  testatrix  had  six  brothers  and  six  sisters.  Of  these,  one  brother  died  before 
the  testatrix  was  born,  one  sister  died  in  the  lifetime  of  the  testatrix,  but  before  the 
date  of  the  will ;  two  brothers  and  one  sister  died  in  her  lifetime  and  after  the  date 
of  the  will,  and  the  rest  survived  her,  the  last  survivor  of  them  being  a  sister : 

Held^  first,  that  the  word  ''or "  in  the  gift  in  remainder  could  not  be  read  '*  and/* 
and  therefore  that  there  was  no  intestacy : 

Secondly,  that  as  to  the  personal  estate  comprised  in  the  g^ft,  the  word  **  heirs  '* 
must  be  construed  statutory  next  of  kin  (which  would  include  widows),  and  as  to  the 
real  estate,  heirs-at-law : 

Thirdly,  that  such  heirs-at-law  and  statutory  next  of  kin  of  the  brothers  and  sisters 
of  the  testatrix  were  to  be  respectively  ascertained,  as  to  the  brothers  and  sisters 
who  predeceased  the  testatrix,  at  the  death  of  the  testatrix,  and  as  to  those  who  sur- 
vived her,  at  their  respective  deaths : 

Fourthly,  that  the  heir-at-law  and  next  of  kin  of  the  brother  who  died  before  the 
testatrix  was  born  were  not  entitled  to  share :  and, 

Fifthly,  that  the  heir-at-law  and  next  of  kin  of  the  sister  who  died  before  the 
*date  of  the  will,  as  well  as  the  heir-at-law  and  next  of  kin  of  the  two  [659 
brothers  and  sister  who  died  in  the  lifetime  of  the  testatrix  and  after  the  date  of  the 
will,  were  so  entitled. 

I}e  Btauvoir  v.  Dt  Beauvoiri})  distinguished. 

Elizabeth  Emily  Wingfield,  who  died  in  July,  1860, 
made  her  will,  dated  the  5th  of  April,  1836,  as  follows : 

'*  I  give  and  bequeath  all  my  personal  property  of  every 
description  and  also  all  my  real  property,  in  trust  to  my 
brothers  Thomas  Henry  Wingfield  and  Charles  William 
Wingfield,  for  the  purposes  hereinafter  declared  (that  is  to 
say),  that  they  the  said  Thomas  Henry  Win^eld  and 
Charles  William  Wingfield  shall  pay  thereout  my  just  debts, 
funeral  and  testamentory  expenses,  and  the  following  lega- 
cies :  I  give  and  bequeath  unto  my  said  brothers  Thomas 
Henry  Wingfield  and  Charles  William  Wingfield  the  sum  of 
£100  each,  and  subject  thereto  I  give  and  bequeath  all  my 
personal  and  real  property  as  aforesaid,  and  all  interest  and 
profit  arising  therefrom,  between  my  sisters  Mary  Anne 
Wingfield,  Sarah  Wingfield,  Caroline  Wingfield,  Henrietta 
Wingfield,  and  Louisa  Wingfield,  in  equal  shares  and  pro- 

{)ortions  for  and  during  their  natural  lives  if  they  shall  so 
ong  continue  single  and  unmarried,  and  in  case  either  of 
them  shall  die  or  marry,  I  will  and  direct  that  my  said  prop- 
erty devolve  to  the  survivors  or  survivor  as  long  as  they  re- 
main single  and  unmarried,  and  upon  the  death  or  marriage 
of  all  my  said  sisters  I  will  and  direct  that  my  said  prop- 
erty be  divided  in  equal  proportions  or  shares  between  my 
brothers  and  sisters  then  ftving,  or  their  heirs." 

The  estate  of  the  testatrix  comprised  both  realty  and  per- 
sonalty, and  she  had  had  six  brothers,  viz.,  John  the  elaer, 

(>)  8  H.  L.  C,  624. 

26  Eng.  Rep.  53 
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John  the  j^ounger,  Edward,  Thomas,  Charles,  and  George  ; 
and  also  SIX  sisters,  viz.,  Mary  Anne,  Sarah,  Caroline,  Ellen, 
Henrietta,  and  Louisa.  Of  these  John  the  elder  died  in  in- 
fancy before  the  birth  of  the  testatrix ;  Ellen  died  in  the  life- 
time of  the  testatrix,  and  before  the  date  of  the  will ;  Edward, 
Thomas,  and  Louisa  died  in  the  lifetime  of  the  testatrix  and 
after  the  date  of  the  will ;  and  all  the  others  died  after  the 
death  of  the  testatrix,  the  last  survivor  of  them  being  Henri- 
etta, who  died  a  spinster  in  July,  1877. 
660]  *The  plaintiff  in  this  action,  John  Harry  Lee  Wingfield, 
was  the  eldest  son  of  John  Wingfield  the  younger,  and  was 
heir-at-law  and  customary  heir  of  all  the  testatrix's  brothers 
and  sisters,  except  George,  whose  heir-at-law  and  customary 
heir  was  his  son  George  Arthur,  one  of  the  defendants.  The 
other  defendants  were  the  various  legal  personal  representa- 
tives and  next  of  kin,  or  legal  personal  representatives  of 
next  of  kin  of  the  brothers  and  sisters  of  the  testatrix; 
and  the  trustees  and  executors  of  the  will ;  and  the  object 
of  the  action  was  to  have  the  rights  of  all  parties  interested 
in  the  real  and  personal  estate  of  the  testatrix  ascertained 
and  declared  by  the  court. 

W.  Pearson^  Q.C.,  and  Alfred  Bailey^  for  the  plaintiff: 
It  was  the  manifest  intention  of  the  testatrix  to  provide  for  her 
sisters  d/wm  soUb^  and  subject  thereto  to  provide  for  all  her 
brothers  and  sisters,  and  their  heirs ;  and  the  gift  is  a  good 
gift  to  the  brothers  and  sisters  of  the  testatrix  who  were  liv- 
ing at  the  death  of  the  surviving  sister,  or,  by  way  of  sub- 
stitution, the  heirs  of  such  of  them  as  were  then  dead.  The 
heirs  of  the  brothers  and  sisters  who  died  before  the  testatrix 
are  entitled,  as  well  as  the  heirs  of  those  who  survived  her, 
and  the  heirs  of  the  former  must  be  ascertained  as  at  the 

• 

death  of  the  testatrix,  and  of  the  latter  at  the  time  of  their 
respective  deaths :  King  v.  Cleveland  (') ;  In  re  Philps* 
Will  (') ;  Orey  v.  Pearson  ('). 

[Hall,  V.C:  The  marginal  note  in  King  v.  Cleveland 
leaves  out  the  words  '*  share  and  share  alike,"  on  which  the 
question  turned.] 

Secondly,  the  word  ''or"  must  be  read  in  its  ordinary 
sense,  and  not  as  *'and,"  and  all  the  brothers  and  sisters 
being  dead,  the  persons  described  as  "heirs"  take  on  an 
alternative  iform  of  original  gift  aspersonce  designatce. 

Thirdly,  as  to  the  meaning  of  the  word  '*  heirs."  Where 
the  gift  is  of  real  estate  only,  the  word  clearly  has  its  ordi- 

(')  4  Pe  G.  «fe  J„  477.  O  Law  Rep.,  7  Eq.,  161.  (»)  6  H.  L.  C,  61. 
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meaning.  Where  the  gift  is  of  personal  estate  only,  it  may 
mean  statutory  next  of  kin ;  and  where  there  is  a  blended 
fund  *corapri8ing  both  real  and  personal  estate,  [661 
then,  all  being  given  in  one  mass,  there  is  no  ground  for 
severing  the  meaning  of  the  Mrord,  or  preferring  one  sort  of 
heir  to  another ;  and  as  the  heir-at-law  must  take  the  realty, 
and  the  same  person  is  to  take  both,  he  takes  both  the  realty 
and  the  personalty :  De  Beauvoiry.  De  Beauvoir  (*) ;  South- 
gate  V.  Clinch  (*) ;  Jarman  on  Wills  ('). 

There  were  here  ten  brothers  and  sisters  living  at  the  date 
of  the  will.  If,  therefore,  the  heirs  of  these  only  are  held  en- 
titled, we  take  nine-tenths;  but  if  the  heirs  of  those  who 
died  before  the  date  of  the  will  are  included,  we  take  eleven- 
twelfths  of  the  whole  property. 

Norman  Pearson^  for  the  defendant  George  Arthur  Wing- 
field,  the  heir-at-law  of  the  testatrix's  brother,  George  Wing- 
field,  who  survived  the  testatrix :  This  is  a  gift  to  a  class 
followed  by  a  substitutional  gift  to  the  heirs  of  such  mem- 
bers of  the  class  as  were  dead  at  the  time  of  distribution, 
and  the  heirs  of  the  brothers  and  sisters  who  died  before  the 
testatrix  cannot  take  an  vthing  under  the  gift :  Ive  v.  King  (*) ; 
In  re  Sibley^  s  Trusts  ( ).  All  the  cases  in  conflict  with  this . 
contention  contain  words  which  would  include  members  of 
the  original  class  who  were  dead  at  the  date  of  the  will.  In 
Loving  v.  Thomas {*)  the  words  *' shall  die"  were  held 
equivalent  to  *' shall  be  dead  ;"  and  in  Bebb  v.  BeckwithiJ) 
the  expression  ^'incase  of  death"  was  held  to  mean  '4n 
case  of  death  at  any  time." 

Morgan^  Q.C.,  and  W.  B.  Heaih^  for  next  of  kin  or  legal 
personal  representatives  of  next  of  kin  of  several  of  the 
brothers  and  sisters  who  survived  the  testatrix :  The  word 
"or"  must  be  read  as.*' and,"  and  accordingly  there  is  an 
intestacy :  Read  v.  Saell  (') ;  Lachlan  v.  Reynolds  (*) ;  Re 
WaltorCs  Estate  (*•). 

Secondly.  Where  there  is  a  substantive  gift  to  the  *'  heir" 
of  a  *person,  there  the  heir  takes  as  persona  desig-  [662 
nMa;  but  where  the  gift  is  to  the  heir  by  way  of  substitu- 
tion, the  word  "heir"  must  be  construed  to  mean  the  per- 
son who  would  legally  succeed  to  the  property  according  to 
its  nature  or  quality :  Mounsey  v.  Blamifei^^) ;  Hamilton  v. 

(»)  8  H.  L.  C.  624.  f )  2  Beav.,  808. 

(«)  27  L.  J.  (Ch.).  661.  («)  2  Atk.,  642. 

(»)  8d  ed..  vol.  ii,  p.  72.  (»)  9  Hare.  796. 

{*)  16  Beav..  46.  (")  8  D.  M.  A  G.,  178. 

(*)  6  Ch.  D..  494.  ('»)  4  Ruse.,  884. 
(•)  1  Dr.  A  Sm.,  497. 


420  CHAKCERY  DIVISION.  [VoL  IX. 

1878  Wingfield  v.  Wingfield  V.C.H. 

Mills  {');  Mnlason  v.  Tatlock{*)]  Boody  v.  Higginsi^)\ 
Gittings  v.  M^  Dermott{*). 

And  the  rule  will  apply  although  the  property  consists  of 
a  blended  fund  of  realty  and  personalty.  Low  v.  8mitJi(^\ 
where  the  words  were  "legal  heirs,"  is  a  direct  authority 
on  this  point ;  and  De  Beauvoir  v.  De  Beauvoir  (*)  is  not 
inconsistent,  for  the  gift  in  that  case  was  an  original  gift, 
and  it  appears  from  the  will  that  the  testator's  intention  was 
to  found  a  family  estate ;  that  all  the  property,  both  real 
and  personal,  should  have  the  character  of  real  estate,  and 
that  it  should  go  to  the  "  right  heirs  "  as  personcB  designates. 
De  Beauvoir  v.  De  Beauvoir^  and  the  authorities  relied 
upon  bv  Lord  St.  Leonards  in  that  case,  were  not  cases 
where  the. heirs  took  by  substitution  or  to  prevent  a  lapse, 
but  where  the  heir-at-law  took  as  persona  designata;  and 
in  De  Beauvoir  v.  De  Beauvoir^  Oittings  v.  M^  Dermoit 
was  distinctly  recognized  as  an  authority.  It  is  true  that  in 
several  cases  the  heir-at-law  has  been  held  to  take  as  per- 
sona designata  a  mixed  property,  but  it  has  never  been  de- 
cided that  the  mere  circumstance  of  realty  being  blended 
with  personalty  is  sufficient  to  entitle  the  heir-at-law  to  take 
the  whole.  No  doubt  there  is  a  dictum  of  Lord  Eldon's  in 
Wright  v.  Atkyns  ('),  as  to  the  difficulty  of  giving  different 
meanings  to  the  same  words  in  the  same  place,  but  there 
are  also  dicta  on  the  other  side  in  the  cases  before  mentioned. 

The  word  "heirs,"  then,  in  this  case  must,  with  respect 
to  the  personalty,  bo  read  as  "statutory  next  of  kin." 

[They  also  referred  to  Hawkins  on  Wills  (*).] 
Willis  Bund^  for  persons  in  the  same  interest,  referred  to 
In  re  Steeoens^  Trusts  (•). 

663]  *^'  Comyns,  for  the  widow  of  C.  W.  Wingfield,  a  de- 
ceased brother  of  the  testatrix,  who  survived  her :  There  is 
an  intestacy,  and  the  next  of  kin  are  entitled,  because  this  is 
a  gift  to  a  class,  with  a  substitutional  gift  to  children,  and  the 
children  cannot  take  unless  the  parent  could  likewise  take : 
Coulthurst  V.  Carter  ('•) ;  Waugh  v.  Waugh  (") ;  Christo- 
pher son  V.  Naylor  (") ;  In  re  Porter'*  s  Trust  (").  If  there  be 
not  an  intestacy  then  the  next  of  kin  take  the  personalty 

(»)  t9  Beav.,  193.  0)  Coop.  G.,  Ill,  128. 

(»)  Law  Rep.,  9  Eq.,  258.  (»)  Page  91. 

(«)  9  Hare,  App.  xxxii;  2  K.  A   J.,         {^)  Law  Rep.,  16  Eq..  110. 

729.  ('*)  15  Beav..  421. 

(*)  2  Mv.  A  K,  69.  (>')  2  My.  &  K.,  41. 

(»)  26  L.  J.  (Ch.),  608  ;  2  Jur.  (N.S.),       (")  1  Mer.,  820. 

844.  ('»)  4  K.  A  J.,  188. 

(•)  3  H.  L.  C,  624. 
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under  the  word  "heirs":  White  v.  Briggs{')  and  BUon  v. 
£lason  (*). 

MerivcUe^  for  other  next  of  kin  :  The  word  "  heirs"  may 
be  construed  differently  as  regards  realty  and  personalty, 
although  both  properties  are  comprised  in  the  same  gift: 
Herrick  v.  Franklin  ("). 

Wingfleld^  for  the  trustees. 

TT.  Pearson^  in  reply,  referred  to  Re.Rootes  (*) ;  Oompertz 
V.  Oompertz  (*) ;  Fcyiik  v.  Chapman  (•) ;  Owynne  v.  Mud- 
dock  ('). 

Hall,  V.C,  referred  to  Congre^e  v.  Palmer  (^). 

May  22.  Hall,  V.C:  Several  questions  have  to  be  de- 
termined by  me  in  this  case.  It  has  been  contended  that  the 
words  "or  their  heirs"  are  to  be  read  "and  their  heirs." 
Three  cases  were  cited  in  support  of  this.  The  first  was 
Head  V.  8fiell{*),  in  which  Lord  Hardwicke  said,  "It  was 
admitted  by  the  defendant's  counsel  that  the  word  *  or'  maj 
be  construed  'and,'  as  suppose  a  devise  of  land  to  A.  or  his 
heirs,  it  would  be  a  devise  in  fee."  In  the  supposed  case 
there  were  no  words  to  pass  the  fee,  and  this  might  perhaps 
have  been  considered  a  sufficient  ground  for  such  reading. 
That  is  not  the<5ase  here,  *for  although  the  will  was  [664 
made  before  the  late  Wills  Act,  the  words  of  devise  are  suf- 
ficient to  pass  the  fee  without  such  an  altered  reading ;  and 
it  is  clear  that  the  word  "property"  was  intended  to  pass 
the  fee  in  the  devise  to  the  trustees.  Another  of  the  cases 
was  La^hlan  v.  Sepnolds {'*).  In  that  case  "or"  was  read 
"and,"  but  this  reading  was  warranted  by  the  previous  and 
subsequent  parts  of  the  will,  particularly  the  clause  where 
the  words  "and  their  heirs"  occurred.  The.  third  of  the 
cases  was  In  re  WaltorCs  Estate  (").  In  that  case  the  words 
"and  assigns"  occurred.  Several  of  the  cases  cited  in  the 
argument  on  the  other  questions  which  I  have  to  determine 
are  authorities  against  tne  alteration  of  the  word  "or"  into 
"and." 

The  next  question  I  shall  consider  is,  whether  this  case  is, 
as  has  been  contended,  governed  by  De  Beauvoir  v.  De 
Beauwir{'*).    In  Low  v.  Smith  ("),  Vice-Chancellor  Kinders- 

(')  2  Ph..  688,  690.  (0  16  Bear.,  485. 

(«)  19  Ves.,  78.  (»)  2  Atk..  646. 

(»)  Law  Rep.,  6  Eq.,  698.  (••)  9  Haro,  796. 

{*)  1  Dr.  A  Sm.,  228.  (")  8  D.  M.  A  G.,  173. 

(»)  2  Ph..  107.  (")  8  a  L.  C.  624. 

(•)  1  P.  Wma..  668.  (»»)  26  L,  J.  (Ch.),  602;  2  Jur.  (N.S.), 

C)  14  Ves.,  488.  844. 
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ley  says  of  that  case(*):  "It  was  there  held  that  the  power 
to  trustees  to  convert  personalty  into  realty  did  not  operate 
as  an  absolute  conversion ;  but,  secondly,  that  on  the  face 
of  the  will  it  was  the  intention  of  the  testator  to  make  the 
two  funds  a  blended  property,  and  to  give  them  the  char- 
acter of  real  estate,  and  to  make  both  properties  go  together, 
and  to  give  both  to  persons  expressly  designated,  and  that 
such  intention  did  not  cease  with  the  failure  of  issue  male 
under  the  limitations,  so  as  to  make  the  real  estate  after- 
wards go  in  one  way  and  the  personal  estate  in  another." 
That  seems  to  me  to  be  a  correct  exposition  of  that  case,  and 
having  read  the  whole  of  the  judgment  of  Lord  St.  Leonards 
in  De  Beauvoir  v.  De  Beauvoir,  I  do  not  consider  that  he 
lays  down  expressly  or  otherwise,  that  in  all  cases  where 
there  is  a  trust  of  real  and  personal  estate  for  ''right  heirs" 
the  property,  real  and  personal,  is  to  go  to  the  heir-at-law 
taking  real  estate.  \n  Wright  v.  AtkpnsQ  Lord  Eldon 
said  It  was  very  difficult  to  give  a  divided  construction 
of  the  word  *' family."  Lord  St.  Leonards  says,  referring 
to  that  case  in  De  Beaicvoir  v.  De  Beauvair {*) :  "In  that 
665]  case,  therefore,  which  was  a  simple  *devise  of  all 
the  property  *to  my  family,'  Lord  Eldon  thought  it  was 
very  difficult  to  collect  a  different  intention  and  to  at- 
tribute to  the  testator  an  intent  to  give  the  real  estate  one 
way  and  the  personal  estate  another."  Lord  Eldon' s  obser- 
vation in  Wright  v.  Atkpns  (')  was  commented  upon  by 
Lord  Cottenham  in  White  v.  Briggs  (*),  and  by  Vice-Chan- 
cellor GilBfard  in  Herrick  v.  FrankUn  (*).  Each  of  those 
learned  judges  did  not  feel  the  same  difficulty  as  Lord  El- 
don seems  to  have  felt.  In  Elton  v.  Eason  if)  Sir  William 
Grant  said :  ."There  is  no  reason  why  the  same  words  may 
not  be  dilBferently  construed  when  they  apply  to  diflft^rent 
descriptions  of  property  governed  by  different  rules."  It 
seems  to  me  that  cases  like  Wright  v.  Atkyns  and  De 
Beauvoir  v.  De  Beauvoir  ('),  and  the  other  similar  cases, 
are,  in  reference  to  this  difficulty,  distinguishable  from  the 
case  before  the  court.  Where,  as  in  the  present  case,  the 
trust  or  limitation  is  such  that  the  heirs  take  as  substitutes 
for,  and  as  representing  persons  who  would  have  taken  if 
living,  but  who  never  could  themselves  take,  the  words 
'^ then  living"  excluding  such  persons  from  the  class  first 
described,  the  trust  or  limitation  contains  within  itself  that 

(»)  26  L.  J.  (Ch.),  604.  (*)  2  Ph.,  688. 

(*)  17  Ves..  266;  19  Ves.,  299;  Coop.         (*)  Law  Rep.,  6  Eq.,  693. 
G.,  Ill  ;  T.  A  R.,  148.  (•)  19  Ves.,  77. 

(»)  8  H.  L.  C,  669.  (')  3  H.  L.  C,  524. 
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which  requires  that  the  property  shall  go  to  heirs  upon 
whom  the  property  would  devolve  by  law,  and  that  although 
such  beirs  do  not  actually  take  by  legal  succession.  Con- 
sistently with  this,  although  substitutes  or  representatives 
take,  the  words  "or  their  heirs"  are  not  substitutional,  so 
as  to  render  applicable  the  cases  in  which  the  question  has 
been  whether  the  gift  was  substitutional  as  distinguished 
from  original :  as  appears  from  Martin  v.  Holgate  (*)  and 
cases  there  cited,  and  many  other  cases  where  that  question 
came  under  consideration.  The  word  "or"  in  the  gift  is, 
as  observed  by  Sir  George  Turner  in  King  v.  Cleveland  ^\ 
put  in  opposition  to  the  words  "then  living."  It  was  con- 
tended that  Lorn  v.  Smith  (')  was  a  gift  of  real  and  personal 
estate.  The  reports  are  not  sufficiently  full  to  show  that 
that  case  is  directly  applicable  to  the  present.  I  think  that 
that  case  may  have  been,  and  probably  was,  one  in  which 
the  realty  *was  by  the  will  converted  into  person-  [666 
alty,  or  that  the  two  properties  were  not  given  together 
except  in  the  disposition  which  had  to  be  construed.  I 
therefore  rest  my  decision  on  the  ground  I  have  already 
mentioned,  viz.,  that  the  proper  construction  of  the  words 
is  that  of  heirs  as  regards  the  characters  of  the  properties 
comprised  in  the  gift,  such  reading  involving  a  division  of 
the  properties  between  the  heirs  of  realty  taking  the  real 
estate  and  the  heirs  of  personalty  taking  the  personalty. 
The  authorities  are  numerous  that,  as  to  personalty,  the 
next  of  kin,  according  to  the  Statute  of  Distributions  (in- 
cluding widows),  are  the  persons  to  take  when  there  is  a 
trust  of  personalty  onljr  for  "heirs."  Many  of  those  au- 
thorities were  cited  during  the  argument. 

The  next  question  to  be  considered  is,  when  are  the  next 
of  kin  to  be  ascertained  ?  As  to  this  it  is  clear,  upon  the 
authorities,  that  as  to  any  who  predeceased  the  testatrix 
they  must  be  ascertained  at  her  death,  and  as  to  those  who 
survived  her,  at  the  respective  deaths  of  the  persons  dying. 

The  next  question  is,  whether  the  heirs  and  next  of  km 
respectively  of  a  brother  and  sister  of  the  testatrix  who 
were  dead  at  the  date  of  the  will,  take  ?  The  brother  was 
dead  before  the  testatrix  was  born,  and  I  think  that  one  is 
not  included  in  the  class  of  "my  brothers  and  sisters." 
As  to  the  sister,  I  think  that  the  heir  and  next  of  kin  re- 
spectively do  take :  according  to  In  re  Philps^  Will  (*), 
which,  if  it  is  in  conflict  with  the  earlier  case  of  Congreve  v. 

(')  Law  Rep.,  1  H.  L.,  176.  («)  26  L.  J.  (Ch.),  602;    2  Jur.  (N.8.), 

(«)  4  De  G.  <fe  J.,  477.  844. 

(*)  Law  Rep.,  7  Eq.,  161. 
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Palmer  (*),  I  think  to  be  more  in  accordance  with  the  current 
of  authority. 

Solicitor:    Joseph  Mote^    agent    for   John   Torkington, 
Stamford. 

{})  16  Beftv.,  485. 

In  the  following   cases  the  words  Estate    of    Woodworth,    1    Oldright, 

"  heirs  and  next  of  kin  "  were  held  to  Nova  Scotia,  101 ;  Unfried  «.  Hebner, 

include  the  testator's  widow  :  Lace  «.  68  Ind. ,  68 ;  Jacobs  9.  Jacobs,  42  Iowa, 

Dunham,  7  Han,  202.  600;  Gauch  a.  St.  Louis,  etc.,  88  Ills., 

In  the  following,  "  next  of  kin ''  did  251 ;   Jones  v.  Lloyd,  33  Ohio  St.  K., 

not :  Murdock  «.  Ward,  67  N.  Y.,  887,  672. 

reversing  18  Han,  9,  and  distinguishing  In  the  following,  to  include   her: 

Merchants,  etc.,  9.  Hinman,  15  How.  Eisman  v.  Poindexter,   52  Ind.,  402; 

Pr.,  182;  Knickerbocker  'o.  Sejmour,  Eby's  Appeal,  84  Penn.  St.,  241. 

46  Barb.,   198',   and  Dewey  v.  Good-  As  to  who  are  not  included  under 

enough,  56  Barb.,  54.  the  term  "descendants:"   Hamlin  «. 

In  the  following  the  widow  was  held  Osgood,  1  Redfield's  Surr.  Rep.,  409. 
not  to  be  included  in  the  word  "  heirs  :" 


[9  Chancery  Division,  667.] 
V.C.H.,  June  20,  1878. 

667]  *^-^i  ^^  Ord,  Deceased. 

Dickinson  v.  Dickinson. 

[1876     O.     42.] 

WlU-^Bequetft  of  Leateholds  at  C.^Afler-aeouired  I^oAehMs  at  C—  WiUg  Ad,  m.  24— 
Contrary  Intention — Bequett  of  Share  of  Rent*  and  ProfUtr  to  Son^  whether  for  Life 
or  a  Longer  Period. 

J.  O.,  who  died  in  1860,  by  will  made  in  1859  gave  to  trustees  all  his  estates 
of  which  be  should  be  seised  or  possessed  at  th«  time  of  his  decease,  upon  trusts  as 
to  the  residue  of  his  personal  estate  to  convert  into  money,  pay  debts  (except  such 
mortgage  debt  as  should  be  charged  on  the  leasehold  estate  at  C.  [occupied  as  a 
farmj  bequeathed  to  his  son),  invest  and  pay  the  income,  and  the  rents  of  the  estates 
to  his  wife  for  life  or  widowhood,  she  maintaining  his  children,  provided  that  if  his 
son  should  attain  the  age  of  twenty-one  before  he  should  become  entitled  in  posses- 
sion to  the  estate  at  C,  he  should  be  paid  by  the  trustees,  as  his  share  of  the  income, 
£40  annually  from  his  majority  to  the  death  or  marriage  of  his  wife,  and  after  either 
event  they  were  to  assign  his  leasehold  property  at  C.  (charged  with  the  payment 
of  mortgage  debts  charged  thereon,  and  also  with  an  annuity  of  £9  charged  thereon) 
unto  his  son.  The  wife  was  to  be  allowed  to  occupy  the  farm  at  C.  until  her  death 
or  marriage,  for  the  benefit  of  herself  and  children.  J.  O.  was,  at  the  date  of  his 
will,  possessed  of  two  leaseholds  at  C,  one  charged  with  an  annuity  and  the  other 
with  a  mortgage  debt,  and  he  was  the  owner  of  real  estate  at  B.  In  October,  1859, 
he  purchased  another  leasehold  adjoining  his  leaseholds  at  C,  and  in  November, 
1859,  he  sold  his  estate  at  B.  and  received  the  purchase-money,  but  died  suddenly 
before  the  completion  of  the  purchase  of  the  leasehold  at  C. 
The  son  attained  the  age  of  twenty -one  and  died  before  his  mother  : 
Jleld^  that  the  legal  personal  representative  of  the  son  was  entitled  to  be  paid  £40 
a  year  until  the  death  of  the  testator's  widow  or  marriage ;  and  that  the  after-ac- 
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quired  leasehold  at  C,  there  being  no  contrary  intention  shown,  within  the  meaning 
of  the  Wills  Act  (1  Vict  c.  26),  s.  24,  formed  part  of  the  leaseholds  at  C.  which  the 
testator  possessed  at  his  death,  and  which  he  specifically  bequeathed  to  the  son. 

This  was  a  creditors'  suit  for  the  administration  of  the 
estate  of  James  Matthew  Ord,  who  died  in  December,  1876, 
intestate,  leaving  two  infant  children  surviving.  Upon  the 
Chief  Clerk's  certificate,  questions  arose  as  to  the  construc- 
tion of  the  will  of  the  intestate's  father,  James  Ord,  who 
died  on  the  16th  of  May,  1860,  and  who  by  his  will,  dated 
the  28th  of  March,  1859,  after  appointing  two  trustees  and 
executors,  gave  unto  them,  their  *heirs,  executors,  [668 
and  administrators,  all  his  freehold  and  leasehold,  and  all 
his  personal  estates,  of  which  he  should  be  seised  or  pos- 
sessed at  the  time  of  his  decease,  upon  trust  to  permit  his 
wife  to  have  the  use  of  his  furniture  and  effects  which 
should  be  in  his  dwelling  house  at  the  time  of  his  decease, 
for  the  joint  benefit  of  herself  and  his  children  during  her 
life  and  widowhood,  and  as  to  all  the  residue  of  his  per- 
sonal estate,  to  convert  the  same  into  money,  and  after 
payment  of  debts  and  funeral  and  testamentary  expenses 
(except  such  mortgage  debt  as  should  be  charged  on  his 
leasehold  estate  at  Chesterwood,  thereinafter  bequeathed  to 
his  son  James  Matthew  Ord),  to  invest  the  same  as  therein 
mentioned,  and  pay  the  interest,  dividends,  and  annual  pro- 
ceeds of  the  personal  estate,  and  the  rents  and  profits  of  the 
real  and  leasehold  estate,  unto  his  wife  for  her  life  if  she 
should  continue  his  widow,  she  thereout  maintaining  his 
children  living  at  his  death,  provided  that  if  his  son  should 
attain  the  age  of  twenty  one  years  before  he  should  become 
entitled  in  possession  to  his  (the  testator's)  estate  at  Ches- 
terwood, thereinafter  bequeathed  to  him,  he  should  be  paid 
by  the  trustees,  as  his  share  of  the  same  income,  £40  annu- 
ally from  the  period  of  his  majority  to  the  death  or  second 
marriage  of  his  wife,  and  after  her  decease  or  future  mar- 
riage, in  trust  to  assign  all  his  leasehold  houses,  lands  and 
premises,  situate  at  Chesterwood  (charged,  nevertheless, 
with  the  payment  of  all  mortgage  debts  charged  thereon, 
and  ''also  with  the  payment  of  the  annuitv  of  £9  now 
charged  thereon  in  favor  of  my  sister"),  unto  his  son  J.  M. 
Ord,  his  executors,  administrators,  and  assigns,  for  his  and 
their  own  use  and  benefit.  There  was  a  gift  over  of  this 
property  in  case  the  son  should  die  under  twenty- one  years 
of  age  without  leaving  children,  and  then  the  testator  di- 
rected his  trustees  to  sell  all  his  real  and  leasehold  estates 
(''except  my  leasehold  property  hereby  bequeathed  to  my 
said  son"),  as  therein  mentioned,  and  stand  possessed  of  the 

26  Eng.  Rep.  54 
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proceeds  of  those  estates  and  of  his  personal  estate  upon 
trust  for  all  his  children  (exclusive  of  nis  said  son)  living  at 
the  time  of  his  decease  who  should  attain  the  age  of  twenty- 
one  years,  equally.  The  testator  declared  that  if  his  wife 
should  desire  to  carry  on  his  business  of  a  farmer  on  his 
estate  at  Chesterwood  for  the  joint  benefit  of  herself  and  his 
<;hildren,  she  should  be  at  liberty  to  do  so  until  her  death 
669]  or  *future  marriage,  and  the  trustees  were  to  allow 
her  to  occupy  the  farm  and  to  take  all  the  stock,  live  and 
dead,  which  should  be  upon  it  at  the  time  of  his  decease, 
and  upon  her  death  or  second  marriage  the  trustees  were  to 
sell  such  stock  for  the  benefit  of  his  children  (exclusive  of 
his  said  son). 

James  Ord  had  at  the  date  of  his  will  one  son  and  three 
daughters,  and  was  at  that  time  possessed,  1,  of  a  leasehold 
property  at  Chesterwood,  held  under  a  lease  dated  the  2d 
of  October,  1654,  for  a  term  of  600  years,  which  he  derived 
from  his  grandfather,  and  which  was  subject  to  the  pay- 
ment of  the  annuity  of  £9  above  mentioned  ;  2,  of  another 
leasehold  property  at  Chesterwood,  adjoining  the  former, 
held  under  a  lease  dated  the  second  of  October,  1654,  for  a 
term  of  500  years,  and  which  he  purchased  on  the  8th  of 
November,  1858,  and  afterwards  mortgaged  to  secure  the 
payment  of  £180 ;  3,  of  an  estate  of  freehold  and  copyhold 
called  Barker  House,  situate  at  Hexham  ;  4,  of  some  free- 
hold and  leasehold  houses  at  Haydon  Bridge;  and,  5,  of 
farming  stock,  furniture,  and  household  effects  at  Chester- 
wood.  After  the  execution  of  his  will,  James  Ord,  on  the 
12th  of  October,  1859,  entered  into  a  contract  for  the  pur- 
chase, at  the  price  of  £1,900  (£200  of  which  he  paid  as  a  de- 
posit), of  another  leasehold  property,  which  was  also  situate 
at  Chesterwood,  and  adjacent  to  the  leaseholds  to  which  he 
was  entitled  at  the  date  of  his  will.  The  purchase  was  to 
be  completed  on  the  13th  of  May,  1860.  In  November, 
1859,  the  testator  sold  his  property  called  Barker  House 
(the  principal  property  devised  by  him  in  favor  of  his 
younger  children)  for  £2,150,  and  on  the  12th  of  May,  1860, 
that  sale  was  completed  and  purchase-money  received.  The 
13th  of  May,  the  day  originally  fixed  for  the  completion  of 
his  own  purchase,  was  a  Sunday,  and  consequently  the  15th 
of  May  was  afterwards  fixed,  but  on  the  14th  the  testator 
was  suddenly  stricken  with  apoplexy,  and  died  on  the  16th. 
The  purchase  was  subsequently  completed  by  the  trustees 
and  executors,  and  the  property  was  assigned  to  them. 

The  testator  left  his  widow,  and  son,  and  three  daughters 
(who  had  attained  twenty-one  years  of  age)  surviving.    The 
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questions  were  whether  the  leasehold  property  purchased 
after  the  execution  of  the  will  passed  to  the  son  under  the 
specific  bequest,  or  to  *the  daughters  under  the  resid-  [670 
nary  bequest,  and  whether  the  annuity  of  £40  ceased  on  the 
son^s  death,  or  whether  the  administrator  6f  his  estate  was 
entitled  to  it. 

W.  Brodricky  for  the  plaintiff,  stated  the  facts  of  the 
case. 

Dickinson^  Q.C.,  and  Armstrong^  for  the  defendant  the 
administrator,  after  referring  to  the  cases  of  Cole  v.  Scott  {') 
and  Castle  v.  If'ox  ('),  submitted  that  in  construing  the  will 
of  James  Ord  it  must  be  read  as  if  the  word  "  now"  in  the 
description  of  the  annuity  as  "now  charged  thereon"  did 
not  refer  to  the  date  of  the  will,  but  to  the  date  of  its  com- 
ing into  operation — the  death  of  the  testator,  and  therefore, 
under  the  circumstances  which  had  happened,  the  son  or 
his  estate  was  entitled  to  £40  a  year  until  the  death  of  the 
widow ;  and  also  to  all  the  leasehold  property  at  Chester- 
wood  which  the  testator  was  possessed  of  at  the  time  of  his 
death. 

Eddis^  Q.C.,  and  Oswald^  for  the  defendant  the  widow: 
That  the  after-acquired  leasehold  property  did  not  pass  un- 
der the  specific  bequest  of  leasehold  property  to  the  son. 
The  24th  section  of  the  Wills  Act  (1  Vict.  c.  26)  enacted 
that  every  will  should  be  construed  with  reference  to 
estates  comprised  in  it  to  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  should  appear  by  the  will.  The  ques- 
tion is  whether  it  can  be  gathered  from  all  the  circumstances 
existing  at  the  time  when  the  testator  made  his  will  that 
there  was  not  an  intention  on  his  part  that  any  after-ac- 
quired property  should  pass  to  the  son.  That  is  the  prin- 
ciple laid  down  by  Lord  Cottenham  in  Cole  v.  Scott  {*). 
What  the  conrt  must  look  at  is  the  general  intention,  and 
consider  whether  it  is  sufficient  to  show  a  contrary  inten- 
tion, though  not  so  expressed  within  the  meaning  of  the 
section.  On  a  point  of  this  kind  parol  evidence  is  admissi- 
ble. The  leasenolds  at  Chesterwood  which  were  referred  to 
at  the  date  of  the  will,  and  bequeathed  to  the  son,  were  sub- 
ject to  an  annuity  and  to  a  mortgage.  The  testator  was 
occupying  that  property  as  a  farm,  and  he  gave  power  to 
*the  trustees  to  allow  his  wife  to  occupy  it,  and  to  [671 
carry  on  the  business  of  a  farmer  after  his  decease  for  the 
joint  benefit  of  herself  and  all  the  children.     The  after-ac- 

(1)  1  Mac.  <b  G.,  518,  522.  (')  Law  Rep.,  11  Eq.,  542. 

O  1  a  <fe  T.,  477,  624. 
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quired  property  he  never  occupied,  and  there  is  no  indica- 
tion of  intention  in  the  will,  or  evidence,  that  he  would  add 
it  to  his  farm,  though  it  was  quit«  true  that  the  lands  ad- 
joined. That  is  the  great  distinction  between  this  and  other 
cases.  The  testator  gave  his  leaseholds  to  his  son  "now" 
charged  with  the  annuity  and  also  charged  with  the  mort- 
gage, and  did  not  intend  to  give  the  other  leasehold  to  him. 
There  is  in  the  use  of  the  word  "now"  and  the  other  cir- 
cumstances quite  enough  to  enable  the  court  to  hold  that 
there  was  a  contrary  intention :  Webb  v.  Byng  (').  Cole  v. 
Scott (^)  is  an  authority  clearly  in  favor  of  the  widow's 
claim ;  and  the  24th  section  should  receive  a  liberal  inter- 
pretation to  support  it.  It  cannot  be  contended  that  when 
a  testator  referred  to  particular  leaseholds  he  meant  to  give 
the  property  which  he  had  at  the  date  of  his  will,  or  should 
have  at  the  time  of  his  death.  The  testator  by  his  will  made 
a  fair  apportionment  of  the  whole  of  his  proj>erty  amongst 
all  his  children,  and  that  also  showed  that  he  could  not  in- 
tend to  give  this  after-acquired  leasehold  to  his  son. 

As  to  the  annuity,  that  was  a  gift  to  the  son  for  his  per- 
sonal advantage,  and  it  could  not  be  made  to  extend  to  a 
period  beyond  his  life :  Savory  v.  Dyer  ("). 

There  is  no  authority  to  support  the  view  that  if  the  son 
predeceased  his  mother  the  annuity  ought  to  be  continued 
to  his  legal  personal  representative.  An  annuity  given  to 
A.  B.  is  only  for  his  life,  and  if  it  were  intended  to  extend  it 
beyond,  there  must  be  words  used  other  than  executors  and 
administrators,  to  do  so. 

g^'he  cases  of  Hutchinson  v.  Barron  (*) ;  Lady  Langdale 
riggs  (*) ;  In  re  Midland  Railway  Company  (") ;  Doe  v. 
Walker  (') ;  Strevens  v.  Bayley  (') ;  BothamUy  v.  Sherson  (*), 
were  also  referred  to  and  commented  upon  during  the  ar- 
gument.] 

672]  *Hall,  V.C:  I  am  of  opinion  that  the  sum  of  £40 
was  not  given  to  the  son  as  from  his  attaining  the  age  of 
twenty-one  years  as  an  annuity  at  all,  but  as  his  share,  as 
from  that  age,  of  the  rents  and  profits  of  the  estates,  and 
from  that  time  until  he  became  possessed  of  the  estate  be- 
queathed to  him  that  share  was  to  be  his  absolutely.  It  was 
an  acceleration  of  his  interest  in  the  estate.  Upon  the  whole, 
I  think  that  is  a  sounder  construction  of  the  will  than  giv- 
ing him  an  interest  limited  to  his  life  as  an  annuity.     I  do 

(»)  1  K.  <k  J.,  680.  («)  34  Beav.,  526. 

(»)  1  Mac.  <&  G.,  618,  622.  (')  12  M.  &  W..  591. 

(8)  Dick.,  162.  («>  8  Ir.  C.  L.  Rep.,  410. 

(<)  9  W.  R.,  538 ;  6  H.  A  N.,  583.  (•)  Law  Rep.,  20  Eq.,  804;  13  Eng.  R., 

O  8  D.  M.  tk  G.,  391.  814. 
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not  forget  that  there  is  a  provision  in  the  will  for  the  main- 
tenance by  the  wife,  out  of  the  rents  and  profits  of  all  the  chil- 
dren. Then  as  to  whether  the  leasehold  property,  after 
acquired,  is  included  in  the  specific  bequest  to  the  son,  I  am 
of  opinion  that  there  is  not  enough  to  enable  me  to  say  judi- 
cially that  there  is  a  contrary  intention  shown.  In  the  origi- 
nal, gift  the  words  are  all  freehold  and  leasehold  and  all 
personal  estates  of  which  the  testator  was  seised  or  possessed 
at  the  time  of  his  decease  upon  the  trusts  mentioned,  and  then 
there  is  a  direction  to  assign  all  his  leasehold  houses,  lands, 
and  premises  situate  at  Chesterwood,  unto  his  son  abso- 
lutely. There  are  no  words  in  the  trust  to  assign  the  lease- 
hold property  at  Chesterwood  which  limit  the  property  there 
to  that  which  he  possessed  at  the  date  of  his  will.  That 
being  so,  I  must  see  whether  there  is  anvthing  elsewhere 
that  does  so  ;  and  what  is  relied  upon  is,  tnat  the  son's  leg- 
acy is  charged  with  an  annuity  of  £9  and  a  mortgage — that 
the  property  is  divided  into  two  parts,  the  one  part  charged 
with  the  annuity  and  the  other  with  the  mortgage;  but  I 
cannot  collect  from  the  language  of  the  will,  which  is  not 
perfectly  accurate,  that  the  charges  do  not  affect  the  whole 
of  the  property,  nor  can  I  collect  that  the  words  **all  my 
leasehold  houses,  lands,  and  premises,"  are  to  be  read  as 
"such  of  my  leasehold  houses,  lands,  and  premises  situate 
at  Chesterwood  as  I  am  at  the  date  of  this  my  will  possessed 
of."  It  is  quite  true  that  these  are  the  charges  which  are 
mentioned,  but  I  could  not  by  reason  of  their  existence  nar- 
row the  disposition,  even  if  there  were  a  greater  inaccuracy 
in  the  language  of  the  will.  It  is  no  doubt  in  evidence  that 
the  mortgage  debt  affects  only  a  part  of  the  property,  but  I 
must  give  the  words  describing  the  bequest  of  the  property 
their  proper  interpretation.  Then  it  was  suggested  that  the 
gift  might  be  *cut  down  because  the  testator  gave  [673 
power  to  the  trustees  to  allow  the  widow  to  carry  on  the 
business  of  the  farm  until  her  death  or  future  marriage,  but 
I  cannot  include  in  that  power  only  that  property  which  the 
testator  farmed  at  the  time  of  his  death.  I  must  give  full 
effect  to  the  language  of  the  will,  and  I  hold  that  the  annual 
payment  £40  was  to  continue  until  the  intestate  became  en- 
titled in  possession  to  his  share  of  the  testator's  estate,  and 
that  it  is  now  payable  to  his  legal  personal  representative 
during  the  life  of  the  widow  or  her  widowhood ;  and  also 
that  the  after-acquired  leasehold  property  at  Chesterwood, 
which  was  purchased  by  the  testator  after  the  date  of  his 
will,  forms  part  of  the  specific  gift  to  the  son  freed  from  any 
liability  for  the  unpaid  purchase-money  in  respect  of  such 
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leasehold  property.  As  the  interests  of  the  defendants  are 
in  conflict,  each  of  them  must  have  the  costs  of  appearing 
on  farther  consideration. 

Solicitors  :  BeU^  BrodericJc  <fe  Oray^  agents  for  L.  C.  Lock- 
hart,  Hexham. 

See  23  Eng.  Rep.,  659  note  ;  25  Eng.  16  Hun,   507  ;    Wade  on  the  Law  of 

Rep.,  173  note ;  2  Weekly  Jar.,  555.  Notice,  g§  121&-1219. 

In  an  action  brought  by  executors  Where  such  adverse  defendants  are 
for  the  construction  of  the  will  of  the  not  served  with  notice  of  appeal,  etc., 
testator,  where  several  heirs  and  devi-  to  effectuate  the  appeal  as  to  them,  but 
sees  claiming  under  the  will  are  made  their  attorney  is  served  with  copies  of 
defendants,  and  a  decree  or  judgment  the  case  and  notice  of  argument,  on 
of  the  court  is  pronounced  allowing  the  bringing  the  appeal  to  a  hearing,  the 
claims  of  some  of  the  defendants  as  attorney  thus  served  may,  on  motion, 
against  the  others,  the  latter  defend-  have  the  cause  stricken  from  the  cal- 
ants,  on  bringing  an  appeal  from  the  endar  as  respects  the  defendants  he  ap- 
judgment,  in  order  to  effect  their  ap-  pears  for,  with  costs:  Ck>tes  «.  Carroll, 
peal,  must  not  only  serve  their  notice  28  How.  Pr. ,  436,  81  How. ,  146. 
of  appeal  and  other  papers  upon  the  See  5  Russell's  Chy.,  63-4,  note  to 
plaintiffs,  but  also  upon  the  defendants  Banks  &  Co.'s  ed.  ;  McCullough  v, 
who  have  established  their  claims  un-  Colby,  4  Bosw.,  608. 
der  the  will,  as  these  defendants  are  an  A  complaint  in  foreclosure  alleged 
"  adverse  party  "  within  the  meaning  of  that  certain  defendants  had  liens  on  the 
the  Code  :  Cotes 9.  Carroll,  28  How.  Pr.,  mortgaged  premises  which  were  subse- 
436;  Woodv.  Bailey,  21  Wall.,  640;  His-  quent  to  the  lien  of  the  mortgage, 
cock  V.  Phelps,  2  Lans.,  106,  49  N.  Y.,  The  defendant  Q.,  a  subsequent  judg- 
97 ;  Barnes  «.  Stoughton,  6  Hun,  254,  ment  creditor,  did  not  answer.  The 
255;  Brown  «.  Evans,  34  Barb.,  594,  other  defendants  served  answers  alleg- 
604  ;  Thompson  9.  Ellsworth.  1  Barb,  ing  that  their  liens  were  prior  to  that  of 
Chy.,  624 ;  Gilchrist  t).  Rose.  9  Paige,  66  ;  the  mortgage.  A  judgment  was  en- 
Potter  0.  Barker,  4  Paige,  290  ;  Kellett  tered  so  declaring,  and  a  sale  was  made 
«.  Rathbun,  Id.,  102  ;  Wilcox  9.  Smith,  subject  to  these  liens.  Held,  that  such 
28  Barb.,  328-9  ;  Pittsburgh,  etc.,  9.  a  judgment  was  unauthorized,  and 
St.  Louis,  etc. ,  38  lud. ,  153  ;  Wickham  that  plaintiff  had  no  right  in  this  ac- 
9.  Hess,  Id.,  184  ;  McClure  9.  Taylor,  tion  to  establish  these  liens  as  against 
Id.,  427  ;  Teackle  9.  Crosby,  14  Md.,  G.,  who  had  no  knowledge  of  this 
14  ;  Masterson  9.  Hindon,  10  Wall.,  clause  in  the  judgment,  and  was  not 
416;  Pierson  9.  Hall,  64  Ind.,  254.  served  with  the  answers  under  sec- 
See  Pickersgill  9.  Read,  7  Hun.  636  ;  tion  521  of  the  Code  of  Civil  Procedure : 
Oamsey  9.  Knights,  1  Thomp.  &  Cooke,  Payn  9.  Grant,  11  N.  Y.  Weekly  Dig., 
259,  60  N.  Y.,  646  ;  Morgan  9.  Smith,  197,  Supreme  Court,  3d  department. 
70  N.  Y.,  537;  Morrison  9,  Morrison, 
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[9  Chancery  Division,  678.] 
V.C.H.,  July  24,  1878. 

In  re  Hodgson,  Deceased. 
Hodgson  v.  Fox. 

[1876     H.     119.] 
Legacy  to  Bankrupt  Debtor — Set-off — Betainer — Dividend, 

A  week  before  the  death  of  a  testatrix,  a  debtor  to  her,  who  was  one  of  the  resid- 
uary legatees  under  her  will,  dated  several  years  previously,  became  bankrupt. 
The  debt  was  never  proved  by  the  testatrix  in  her  lifetime  or  by  her  executors  after 
her  death,  nor  had  any  dividend  been  declared  in  the  bankruptcy. 

Held  (following  Cherry  v.  BouUbeeQ)),  that  the  executors  of  the  testatrix  were 
not  entitled  to  set  off  or  retain  the  amount  of  the  debt  due  to  the  testatrix  a^inst 
the  share  of  the  bankrupt ;  nor,  under  the  circumstances,  any  amount  in  respect  of 
dividend  on  such  debt. 

Further  consideration-.  The  testatrix,  Mrs.  Emily 
Catherine  Hodgson,  by  her  will,  dated  the  29th  of  Decem- 
ber, 1862,  gave  all  her  residuary  real  and  personal  estate  to 
trustees,  whom  she  also  appointed  her  executors,  upon 
*trust  for  sale  and  conversion,  and  to  divide  the  pro-  [674 
ceeds  equally  among  her  children. 

In  the  year  1869,  she  lent  one  of  her  sons,  E.  H.  Hodgson, 
who  was  one  of  the  trustees  and  executors  of  her  will,  the 
sum  of  £600.  She  died  in  February,  1875 ;  no  acknowledg- 
ment had  been  made  of  the  debt  since  January,  1869,  when 
E.  H.  Hodgson  had  given  her  a  receipt  for  the  loan  as  bear- 
ing interest  at  £5  per  cent.,  and  as  payable  by  ten  half- 
yearly  payments,  the  last  of  which  was  payable  in  January, 
1874 ;  but  nothing  had  ever  been  paid  by  him  either  on  ac- 
count of  principal  or  interest.  The  testatrix  left  eight  chil- 
dren, two  of  whom  were  lunatics.  E.  H.  Hodgson  had  been 
adjudicated  bankrupt  in  1876,  a  week  before  the  death  of 
the  testatrix,  but  the  debt  had  never  been  proved  nor  had 
any  dividend  been  declared  in  the  bankruptcy ;  and  the 
question  was,  whether  the  trustees  and  executors  of  the  tes- 
tatrix were  entitled  to  retain  out  of  the  bankrupt's  one- 
eighth  share  of  her  estate  the  moneys  due  in  respect  of  the 
debt,  or  anything  in  respect  of  any  dividend  in  the  bank- 
ruptcy. 

Dickinson,  Q.C.,  and  Mander,  for  the  plaintiff. 

Matey,  for  one  of  the  residuary  legatees :  The  general 
rule  is,  that  when  a  legatee  is  indebted  to  the  testator,  the 
executor  may  retain  the  legacy  in  whole  or  in  part,  by  way 

0)  2  Keen,  819;  4  My.  <b  Cr.,  442. 
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of  set-off,  Jeffs  V.  Wood  (*) ;  and  this  holds  good,  notwith- 
standing that  the  legatee  may  have  become  bankrupt :  Lee 
V.  Egremont(^\  and  Bousfield  v.  Lawfordi^) ;  Williams  on 
Executors  (*).  Cherry  y,  BouUbeei^)  vf'iW  hid  relied  upon  as 
an  authority  that  the  rule  does  not  apply  as  against  the 
assignee  of  a  legatee  who  becomes  bankrupt  in  the  lifetime 
of  tne  testator,  but  in  that  case  Lord  Langdale  overruled  Sir 
John  Leach  in  Ex  parte  Man  (*),  and  doubts  have  been 
thrown  upon  the  soundness  of  the  decision  :  Freeman  v. 
Lomas  (^) ;  Williams  on  Executors  (").  Moreover,  in  Cherry 
V.  Boultbee  the  bankruptcy  of  the  legatee  preceded  the  date 
675]  *of  the  will,  and  the  will  showed  an  express  intention 
to  benefit  the  bankrupt. 

H,  B.  Buckley^  for  the  committees  in  lunacy  of  two  other 
residuary  legatees :  Notwithstanding  the  Statute  of  Limi- 
tations of  21  Jac.  1,  c.  16  (the  statute  which  is  applicable  to 
the  present  case),  an  executor  may  retain  so  much  of  a  legacy 
as  is  sufficient  to  satisfy  a  debt  due  from  the  legatee  to  the 
testator,  for  that  statute  only  bars  the  remedy  and  leaves 
the  right  untouched :  Courtenay  v.  Williams  (*) ;  Coates 
v.  Coates  {'"^y 

The  soundness  of  the  decision  in  Cherry  v.  BovUhee  (*) 
has  been  questioned  ;  but  even  if  that  case  is  an  authority 
that  the  entire  debt  cannot  be  set  off  in  case  of  the  bank- 
ruptcy of  the  legatee,  there  is  no  authority  against  a  set-off 
in  respect  of  the  dividends  under  the  bankruptcy,  and  to 
this,  at  all  events,  we  are  entitled. 

Plucknett^  for  other  parties. 

W.  Pearson^  Q.C.,  and  Oswald^  for  the  trustee  in  bank- 
ruptcy of  E.  H.  Hodgson :  Cherry  v.  Boultbee  was  affirmed 
on  appeal,  and  Ex  parte  Man  disapproved  by  Lord  Cotten- 
ham  (").  It  was  followed  in  Bell  v.  Bell{**)^  and  is  undoubt- 
edly good  law :  Robson  on  Bankruptcy  ("). 

The  right  of  the  executor  of  a  creditor  is  not  a  right  of  set- 
off, but  rather  a  right  to  pay  out  of  a  fund  in  hand,  and  in 
this  case  the  testatrix  died  a  week  after  the  bankruptcy  of 
E.  H.  Hodgson,  so  that  there  was  not  at  the  time  of  the 
bankruptcy  any  right  or  claim  on  the  part  of  the  bankrupt's 
estate  against  her,  nor  any  legacy  or  fund  payable  by  her 
or  her  executor  to  thi^  debtor. 

(»)  2  P.  Wms.,  128.  (8)  7th  ed.,  1307. 

(»)  6  De  G.  A  Sm.,  848.  (•)  3  Hare,  639. 

(»)  1  D.  J.  &  S.,  459.  (><>)  33  Boav..  249,  252. 

(*)  7th  ed.,  1804.  (")  4  My.  A  Cr.,  442,  448. 

(*)  2  Keen,  819 ;  4  My.  &  Cr.,  442.  (")  17  Sim.,  127. 

(•)  Mont.  &  Man.,  210.  ('»)  Pages  339,  840. 

O  9  Hare,  109,  113. 
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While  as  to  a  dividend  under  the  bankruptcy,  neither  the 
testatrix  nor  her  executors  have  ever  proved  the  debt,  nor 
lias  any  dividend  ever  been  declared  in  the  bankruptcy;  so 
that  the  court  is  not  in  a  position  to  make  any  order  to  re- 
tain or  set  oflE  any  sum  (which  must  be  a  speculative  one)  in 
respect  of  any  possible  dividend. 

*Hall,  V.C.  :  I  consider  that  this  case  is  governed  [676 
by  Cherry  v.  BouUbee.  As  regards  the  retainer  of  anything 
in  respect  of  a  dividend  under  the  bankruptcy,  what  ap- 
pears from  the  two  reports  of  Cherry  v.  BouUbee  {')  does 
not  satify  me  that  It  would  be  proper  for  the  court,  in  every 
case  of  a  bankrupt  legatee,  to  direct,  in  making  its  order, 
that  some  sum  should  be  deducted  by  the  executors  of  the 
creditor  on  account  of  a  dividend.  It  may  well  be  that  in 
Cherry  v.  BouUbee^  where  the  bankruptcy  had  occurred  a 
year  and  a  quarter  before  the  death  of  the  testatrix,  the 
creditors  claiming  the  amount  of  the  assets,  the  costs  of  the 
bankruptcy,  and  the  amount  of  the  dividend  had  been  ascer- 
tained, so  that  the  amount  to  be  deducted  or  allowed  could 
also  be  ascertained  or  was  known.  But  in  the  absence  of 
any  such  materials  I  am  not  able  to  make  any  working  order 
as  to  the  deduction  of  any  sum  whatever  in  respect  of  a  div- 
idend upon  this  debt. 

The  whole  of  the  bankrupt's  share  must  accordingly  be 
paid  to  his  trustee  without  any  deductions. 

Solicitors :  J  S.  Ward ;  J.  B.  Hocombe ;  Crook  &  Smith. 

(0  2  Keen,  819 ;  i  My.  <fe  Cr.,  442. 
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♦Masters  v.  Pontypool  Local  Government  [677 

Board. 

[1876    M.     868.]  - 

Public  Heahh  Act,  1876  (38  db  39  Viet  e.  65),  *s.  165,  U^— Local  Government  Board 
— Rebnildinff — Depotiting  Flawt — Approval — AUowinff  Work  to  proceed — PuUing 
down — Notice, 

The  owner  of  a  house  after  having,  in  accordance  with  a  by-law  of  the  Local  Gov- 
ernment Board,  left,  on  the  16th  of  October,  a  plan  of  an  intended  new  building,  the 
local  board  passed  a  resolution  that  the  plan  was  approved  of,  and  that  he  should  be 
offered  £40  for  certain  land  of  his  thrown  into  the  street.  He  refused  to  accept  the 
£40  bat  proceeded  with  his  works,  and  by  the  26th  of  October  had  pulled  down  tlie 
front  wall  of  his  house.  On  the  27th  of  October  the  board  passed  a  resolution 
almndonini^  the  terms  before  offered,  and  requiring  him  to  set  his  frontage  further 
back.  This  notice  was  given  under  sect.  155  of  the  Public  Health  Act,  1875,  as  on 
the  front  of  a  house  having  been  pulled  down.     On  the  27th  of  November  the  owner 

26  Eng.  Rep.  65 
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of  the  house  proceeded  with  his  building,  and  on  the  2lBt  of  December  he  was 
served  with  notice  to  pull  down  his  new  building  : 

Held,  that  the  local  board  having  approved  of  a  plan,  and  having  allowed  a  house 
owner  to  proceed  and  pull  down  the  front  wall  of  his  house,  could  not  afterwards 
avail  itself  of  the  powers  acquired  when  the  front  of  a  house  has  been  taken  down : 

Held,  that  where  a  local  board  has  not,  during  the  mouth  prescribed  by  the  Pub- 
lic Health  Act,  s.  158,  signified  its  disapproval  of  plans  laid  before  it,  it  cannot  after- 
wards object  to  the  building  according  to  the  plan. 

A  local  board  cannot,  under  sect.  168,  pull  down  a  building  without  giving  the 
owner  an  opportunity  of  showing  cause  why  it  should  not  be  pulled  down. 

George  Masters,  the  plaintiff  in  this  case,  was  the  owner 
in  fee  simple  of  an  inn  at  Pontypool,  called  the  Greyhound 
Inn,  built  upwards  of  lifty  years  ago.  In  June  and  July, 
1876,  he  had  made  alterations  in  one  part  of  his  inn,  when 
negotiations  as  to  throwing  a  part  of  it  into  the  road  were 
carried  on  between  him  and  the  Pontypool  Local  Govern- 
ment Board,  and  an  offer  was  made  to  him  which  he  refused. 

In  September,  1876,  he  began  to  pull  down  the  rest  of  the 
inn,  and  on  the  29th  of  September  the  local  board  served 
him  with  the  following  notice,  signed  by  the  clerk  to  the 
board : 

"I  am  instructed  by  the  Pontypool  Local  Board  to  re- 
quest you  to  forward  me  for  their  inspection  a  detailed 
678]  plan  and  section  of  *the  premises  now  in  course  of 
erection  at  the  Greyhound  Inn,  and  also  request  you  to  dis- 
continue building  until  the  plan  has  received  their  seal  and 
sanction." 

This  notice  appeared  to  have  been  given  under  the  26th 
by-law  of  the  local  board,  requiring  every  person  who 
should  intend  to  erect  any  new  building  to  give  notice  in 
writing  at  the  office  of  the  local  board  of  their  intention,  and 
at  the  same  time  leave  at  the  said  office  plans  and  sections 
of  the  intended  new  building,  and  also  leave  a  block  plan 
showing  the  levels  and  certain  other  things  specified.  The 
155th,  158th,  and  169th  sections  of  the  Public  Health  Act, 
1876,  were  relied  on  (*). 

(^)  88  &  d9  Vict.  c.  55,  s.  155 :  other  person  immediately  interested  in 
"  Wlien  any  liouse  or  building  situated  sucli  bouse  or  building  for  any  loss  or 
in  any  street  in  an  urban  district  or  damage  he  may  sustain  in  consequence 
the  front  thereof  has  been  taken  down  of  his  house  or  building  being  set 
in  order  to  be  rebuilt  or  altered,  the  back  or  forward,  the  amount  of  such 
urban  authority  may  prescribe  the  line  compensation  in  case  of  dispute  to  be 
in  which  any  house  or  building  or  the  settled  by  arbitration  in  manner  pro- 
front  thereof  to  be  built  or  rebuilt  in  Tided  by  this  act." 
the  same  situation  shall  be  erected,  Sect.  158:  **  Where  a  notice,  plan, 
and  such  house  or  building  or  the  front  or  description  of  any  work  is  required 
thereof  shall  be  erected  in  accordance  by  any  by-law  made  by  an  urbaii  au- 
therewith.  thority  to  be  laid  before  that  authority, 

"  The  urban  authority  shall  pay  or  the  urban  authority  shall,  within  one 

ten46r  compensation  to  the  owner  or  month  after  the  same  has  been  deliv- 
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*There  was  a  conflict  of  evidence  whether  the  front  [679 
wall  of  the  hotel  was  at  this  time  pulled  down,  and  in  the 
opinion  of  the  court  the  front  wall  was  then  standing  up  to 
the  first  floor  except  a  space  left  for  a  cart,  so  that  the  case 
did  not  then  come  within  the  terms  of  sect.  159.  On  the 
16th  of  October,  1876,  Masters  sent  to  the  clerk  of  the  local 
board  a  plan  showing  the  new  building  as  set  back  a  certain 
distance.  On  the  17th  of  October  the  local  board,  at  a 
meeting,  passed  a  resolution  that  the  line  of  building  should 
be  erected  as  shown  in  the  plan  sent  in,  and  that  the  local 
board  should  offer  Masters  £40  for  compensation  for  the 
land  given  up  for  street  improvement.  Some  of  the  mem- 
bers of  the  local  board  then  waited  upon  Masters  and  tried 
to  induce  him  to  accept  the  £40  for  the  piece  of  land,  but 
he  refused. 

According  to  the  statements  on  behalf  of  the  local  board, 
Masters  was  not  informed  that  this  resolution  had  been 

gassed ;  but  he  appeared  to  have  received,  on  the  19th  of 
►ctober,  from  the  office  of  the  local  board,  a  letter  author- 
izing him  to  proceed  with  the  building  according  to  his  own 
plans.  He,  in  fact,  did  proceed  and  pulled  down  the  rest 
of  the  front  wall  of  the  hotel  and  began  to  rebuild.  This 
had  been  done  before  the  27th  of  October,  when  the  local 
board  held  a  meeting  and  passed  a  resolution:  "That  Mr. 
Masters  not  having  accepted  the  £40  offered  by  the  board 

ered  or  sent  to  their  surveyor  or  clerk,  the  beginning  or  the  execution  of  the 
signify  in  writing  their  approval  or  work  is  an  offence  in  respect  whereof 
disapproval  of  the  intended  work  to  the  offender  is  liable  in  respect  of  anj 
the  person  proposing  to  execute  the  bj-law  to  a  penalty,  the  existence  of 
same ;  and  if  the  work  is  commenced  the  work  during  its  continuance  4n 
after  such  notice  of  disapproval  or  be-  such  a  form  and  state  as  to  be  in  con- 
fore  the  expiration  of  such  month  travention  of  the  by-law  shall  be 
without  such  approval,  and  is  in  any  deemed  to  be  a  continuing  offence,  but 
respect  not  in  conformity  with  any  by-  a  penalty  shall  not  be  incurred  in  re- 
law  of  the  urban  authority,  the  urban  spect  thereof  after  the  expiration  of 
authority  may  cause  so  much  of  tlie  one  year  from  the  day  when  the  of- 
work  as  has  been  executed  to  be  pulled  fence  was  committed  or  the  by-law 
down  or  removed.  was  broken." 

**  Where  an  urban  authority  incur  Sect.    159 :     **  For  the  purposes  of 

expenses  in  or  about  the  removal  of  this  act  the  re-erecting  of  any  building 

any  work  executed  contrary  to  any  by-  pulled  down  to  or  below  the  ground 

law,  such  authority  may  recover  in  a  floor,  or  of  any  frame  building  of  which 

summary  manner  the  amount  of  such  only  the  frame  work  is  left  down  to 

expenses  either  from  the  person  exe-  tlie  ground  floor,   or    the   conversion 

cuttng  the  works  removed  or  from  the  into  a  dwelling  house  of  any  building 

person  causing  the  works  to  be  ex»-  not  originally  constructed  for  human 

cuted,  at  their  discretion.  habitation,  or  the  conversion  into  more 

"  Where  an  urban  authority  may,  than  one  dwelling  house  of  a  building 

under   this  section,   pull   down  or  re-  originally  constructed  as  one  dwelling 

move  any  work  begun  or  executed  in  house  only,  shall   be   considered   the 

contravention  of  any  by-law,  or  where  erection  of  a  new  building." 
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-  -  — 

as  compensation  for  the  land  given  up  for  street  improve- 
ment (as  shown  in  the  plan),  those  terms  are  now  aban- 
doned, and  thkt  the  line  of  frontage  will  now  be  from  Mr. 
Masters'  present  building  to  the  main  building  of  the  George 
Inn."  This  would  set  back  the  building  further  than  as 
shown  in  his  plan.  Another  interview  then  took  place,  and 
on  the  same  day  the  local  board  gave  Masters  the  notice 
following : 

"That  the  board,  under  sect.  155  of  the  Public  Health  Act, 
1875,  require  you  to  keep  back  in  a  line  with  the  buildings 
on  either  side,  namely,  your  existing  buildings  and  the  main 
680]  building  of  the  *George  Inn.  And  they  are  prepared 
to  enter  into  negotiations  for  the  land  given  up." 

Masters  thereupon  ceased  building,  and  on  the  4th  of 
November  he  received  a  letter  from  the  local  board  requir- 
ing him  to  name  an  arbitrator  for  the  purpose  of  fixing  the 
price  of  the  strip  of  land  which  the  local  board  proposed  to 
take,  but  Masters,  being  of  opinion  that  the  local  board 
could  not  take  the  strip  of  land,  refused  to  appoint  an  ar- 
bitrator. On  the  27th  of  November  Masters  recommenced 
building  in  conformity  with  the  plans  which  he  had  sub- 
mitted to  the  local  board.  On  the  19th  of  December  work- 
men were  sent  by  the  local  board  to  remove  the  new  building, 
but  nothing  appeared  to  have  been  done  by  them,  and  on 
the  21st  of  December  the  local  board  served  on  Masters  a 
notice  to  remove  his  building,  and  that  if  he  did  not  they 
should  proceed  to  do  so. 

Masters  thereupon  brought  this  action  to  restrain  them, 
and  for  damages. 

The  local  board  brought  a  counter  claim  for  a  declaration 
that  Masters  had  erected  his  building  in  contravention  of 
the  Public  Health  Act  and  of  the  by-laws,  and  for  an  in- 
junction restraining  Masters  from  permitting  the  buildings 
erected  by  him  to  stand.  One  of  tlie  points  relied  upon  by 
the  local  board  was  that  Masters  was,  in  violation  of  one  of 
the  by-laws,  going  to  build  over  a  small  triangular  space 
left  between  his  property  and^  that  of  the  George  Inn,  and 
another  point  was,  that  he  had  not  left  sufficient  space  at 
the  back  of  his  building  as  required  by  one  of  their  by-laws. 

The  action  now  came  on  for  hearing  ;  the  evidence  being 
by  affidavit. 

Norths  Q.C.,  Pritchard,  and  Slmmonds,  for  the  plaintiff: 
The  plans  were  approved  on  the  17th  of  October,  and  the 
board  could  not  after  that  disapprove  merely  because  the 
plaintiff  would  not  take  £40  for  compensation.     The  first 
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disapproval  was  on  the  27th  of  October,  at  which  time  the 
board  was  precluded  from  disapproving  by  their  previous 
conduct.  The  pulling  down  has  not  brought  the  plaintiff 
within  section  155:  Slee  v.  Corporation  of  Bradford  {^). 
Moreover,  the  board  has  no  right  to  pull  down  a  building 
*without  hearing  the  owner.  Cooper  v.  Wandsworth  [681 
Board  of  Works  (') ;  and  the  board  must  approve  or  disap- 
prove within  a  reasonable  time :  Hall  v.  Nixon  (') ;  Baker 
V.  Mayor  of  Portsmoiith  (*)  Most  of  these  defences  are 
mere  afterthoughts,  and  ou^ht  not  to  be  allowed  to  prevail. 

Kekewich^  Q.C.,  and  A.  T,  Lawrence^  for  the-defendants : 
The  right  to  fix  a  line  depends  on  sect.  155  of  the  Public 
Health  Act,  and  does  not  arise  until  the  building  has  been 
pulled  down  within  the  terms  of  sect.  159,  and  therefore  the 
objection  as  to  delay  falls  to  the  ground.  The  statutes  are 
for  the  benefit  of  the  public,  and  must  be  construed  accord- 
ingly :  Kerr  v.  Corporation  of  Preston  (*).  The  board  did 
disapprove  within  a  month,  which  was  the  proper  time. 

[Fry,  J.:  You  are  asking  me  to  prescribe  a  line,  and  you 
have  not  offered  compensation.] 

That  is  not  necessary  in  order  to  enable  the  board  to  pre- 
scribe a  line,  and  the  compensation  may  be  recovered  at  any 
time.  As  to  any  damages,  the  plaintiff  has  altered  his  plans 
and  created  the  difficulty. 

Norths  in  reply  as  to  the  damages. 

Fry,  J.:  This  is  an  action  brought  by  the  plaintiff  to 
restrain  the  defendants  from  pulling  down  his  house  and 
for  damages.  The  question  I  have  to  decide  is,  whether  the 
defendants  had  a  right  to  require  the  plaintiff  to  observe  the 
line  of  building  prescribed  by  them  on  the  27th  of  October, 
1876.  Many  objections  to  that  right  have  been  taken  by  the 
plaintiff. 

[His  Lordship  then  stated  the  facts  of  the  case,  and  said 
that  upon  the  evidence  he  found  that  on  the  16th  of  October, 
when  the  plan  was  sent  in,  the  front  wall  was  not  pulled 
down,  but  was  left  standing  (except  a  space  left  for  a  cart) 
up  to  the  first  floor.] 

That  was  the  position  which  continued  from  the  end  of 
September  to  the  16th  of  October,  when  the  plan  was  sub- 
mitted by  *the  plaintiff  to  the  board.  On  the  17th  of  [682 
October,  the  plan  was  laid  before  the  board,  and  it  becomes 
a  question  what  they  did  in  regard?  to  the  plan  ;  but  I  think 
they  must  be  supposed  to  have  done  their  duty,  and  a  reso- 

(•)  4  Giff.,  262.  ■    (8)  Law  Rep.,  10  Q.  B.,  162 ;  12  Eng.  R.,  218. 

(•)  14  C  B.  (Ef.S.),  180.  (4)  3  Ex.  D.,  4. 

(*)  6  Ch.  D.,  468;  28  Eng.  Rep.,  86. 
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lution  was  passed  on  the  17th  of  October,  as  follows :  "  That 
the  line  of  building  be  erected  as  shown  in  the  plan  drawn 
by  Mr.  J.  P.  Williams,  and  that  the  board  offer  Mr.  Masters 
£40  for  compensation  for  the  land  given  up  for  street  im- 
provement." Now  the  provisions  contained  in  sect.  165  of 
the  Public  Health  Act,  1^76,  are  as  follows. 

[His  Lordship  then  read  sect.  155  of  the  Public  Healtli 
Act,  and  continued :]  Prom  my  finding,  in  regard  to  the 
position  of  the  building  on  the  16th  of  October,  I  am  of  opin- 
ion that  circumstances  had  not  arisen  which  entitled  the 
board  at  that  time  to  prescribe  the  line.  Then  on  the  19th 
of  October,  Mr.  Stephens,  the  clerk,  wrote  to  the  plaintiff  a 
letter  authorizing  him  to  proceed  with  his  building  in  con- 
formity with  the  plans  submitted  to  the  board  on  the  17th 
of  October.  It  has  been  suggested  that  this  letter  was  writ- 
ten in  mistake  by  a  friend  of  Stephens,  but  it  seems  to  me 
very  diflScult  to  give  much  weight  to  that  statement,  and  it 
appears  to  me  that  the  line  was  prescribed  by  the  board,  and 
was  communicated  by  letter  to  the  plaintiff.  That  being  so, 
the  plaintiff  resumed  his  work  and  caused  the  remainder  of 
his  front  wall  to  be  pulled  down,  and  began  to  rebuild.  The 
wall  was  down,  and  the  foundations  were  put  in  by  the  27th 
of  October,  on  which  day  the  board  again  met,  and  they 
then  passed  the  following  resolutions : — [His  Lordship  read 
them.J  The  qustion  is,  whether  the  board  had  power  to 
pass  these  resolutions,  which  purport  to  alter  the  line  previ- 
ously prescribed  by  them. 

The  ground  for  abandoning  the  previous  resolution  is 
placed  upon  the  refusal  by  the  plaintiff  of  the  £40,  and  the 
question  again  is,  whether  the  board  could  on  that  account 
alter  the  line  they  had  prescribed.  The  jurisdiction  of  the 
board  on  the  27th  of  October  could  only  arise  from  the  pull- 
ing down  by  the  plaintiff  of  his  front  wall,  and  in  my  judg- 
ment that  pulling  down  was  induced  by  the  resdfution  of 
the  17th  of  October,  and  I  think  that  such  a  course  of  con- 
duct is  contrary  to  common  fairness.  The  case  of  Slee  v. 
Corporation  of  Bradford  (*)  shows,  that  where  a  local  board 
68o]  *has  b^  means  of  plans  approved  of,  or  otherwise 
prescribed,  a  line  of  street,  and  has  allowed  a  landowner  to 
act  upon  the  line  so  prescribed  by  them,  they  cannot  after- 
wards prescribe  another  line.  On  that  ground  alone,  I  think 
the  plaintiff  entitled  to  rrtief. 

There  are  numerous  other  objections  raised  by  the  plain- 
tiff. Pirst,  that  under  the  165th  section  the  urban  author- 
ities must  make  a  tender  of  compensation  at  the  same 

(»)  4  Giff.,  262. 
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time,  and  that  none  was  made,  though  negotiations  took 
place  between  the  board  and  the  plaintiff ;  but  I  do  not  go 
the  length  of  saying  that  the  tender  must  be  made  at  the 
same  time.  Secondly,  that  the  board  was  on  the  27th  o£ 
October  unable  to  prescribe  a  line  of  street,  because  the  re- 
building had  gone  too  far ;  but  I  doubt  if  the  evidence  would 
justify  that  conclusion.  I  do  not,  however,  determine  the 
case  on  either  of  these  grounds,  but  because,  upon  weighing 
the  whole  facts  of  the  case,  the  result,  as  it  appears  to  me, 
is  that  the  prescription  of  the  27th  of  October  was  invalid. 

Then  as  to  the  defence  set  up.  The  defendants  say  that 
the  plaintiflf  had  not  submitted  plans,  and  they  could  there- 
fore proceed  to  pull  down  his  building.  This  power  is 
claimed  by  them  under  sect.  168  of  the  Public  Health  Act, 
1875 : — [His  Lordship  read  the  section.]  The  plaintiff  de- 
posited his  plan  on  the  16th  of  October.  The  letter  of  the 
19th  of  October  is  not  in  itself  very  distinct  as  to  plans  ;  but 
in  my  opinion  it  permits  a  building  to  be  erected  in  accord- 
ance with  the  plan.  Now,  a  man  who  has  been  told  that  he 
may  proceed  with  his  building  in  accordance  with  the  plan 
which  he  has  submitted,  may  well  say  that  his  plan  nas  been 
approved  of.  But  further  than  that,  the  board  did  not  act- 
ually object.  They  were  bound  to  approve  or  disapprove 
within  a  month,  and  they  are  consequently  in  this  dilemma. 
Either  they  have  by  the  resolution  of  the  17th  of  October 
signified  their  approval  of  the  plan  submitted  to  them,  or 
they  have  not  signified  their  objection  within  one  month.  In 
either  alternative  they  cannot  now  succeed.  Then  as  to  the 
block  plan,  no  doubt  the  by-laws  require  a  block  plan  to  be 
deposited  ;  but  this  objection  was  not  taken  until  after  the 
suit  was  commenced,  and  a  letter  of  the  13th  of  December, 
written  by  the  board  to  the  plaintiff,  did  not  require  a  block 
plan.  It  would  be  unfair  to  allow  an  objection  of  that  kind 
to  prevail,  and  that  defence  also  fails. 

*Then  as  to  the  plaintiff's  deviation  from  the  plan.  [684 
The  plan  deposited  showed  a  small  triangular  space  left  be- 
tween the  Greyhound  and  the  George ;  but  in  November  an 
arrangement  was  made  between  the  plaintiff  and  the  owner 
of  the  George  Inn,  by  which  that  space  was  to  be  built  over, 
thereby  getting  rid  of  a  damp  useless  corner,  and  giving 
support  to  the  George.  The  building  in  December  showed 
that  this  was  to  be  done,  but  the  notice  of  the  21st  of  Decem- 
ber does  not  point  this  out,  and  the  objection  was  never 
made  until  after  this  action  was  brought.  In  my  opinion, 
such  an  objection  cannot  be  allowed  to  prevail.  But  it  is 
further  to  be  observed,  as  to  the  last  two  heads  of  defence, 
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that  the  board  ought,  before  proceeding  to  pull  down  the 
building,  to  have  called  on  the  plaintiff  to  show  cause  why 
it  should  not  be  pulled  down.  A  local  board  has  not  au- 
thority at  once  to  pull  down  buildings  on  the  ground  of 
plans  not  having  been  deposited,  or  the  deposited  plans 
not  having  been  complied  with,  and  before  taking  any  such 
step  the  board  must  call  on  the  owner  of  the  house  to  show 
cause.  Cooper  v.  Wandsworth  Board  of  Works  (')  shows 
that  the  board  is  not  to  exercise  its  summary  powers  with- 
out giving  the  landowner  an  opportunity  of  snowing  that 
they  are  not  required. 

.In  my  opinion  the  plaintiff  is  right  in  coming  here,  and 
the  only  remaining  question  is  as  to  the  damages.  The  plain- 
tiff himself  at  first  put  them  at  £5  ;  he  has  since  sought  to 
recover  more  as  damages  consequent  on  the  delay  in  com- 
pleting his  building.  1  should  be  sorry  to  encourage  people 
in  conducting  operations  in  opposition  to  the  local  ooard, 
but  I  think  that  the  plaintiff  might  have  gone  on  with  his 
building,  and  that  there  was  only  a  trifling  damage.  I  can- 
not giva  him  more  than  £5.  The  form  of  the  injunction  will 
be  according  to  the  prayer  of  the  claim. 

It  remains  to  deal  with  the  counter-claims.  In  support  of 
them,  two  points  were  raised;  first,  the  plaintiff's  building 
over  the  wedge-shaped  space  lying  between  his  building  and 
the  George  Inn.  But  my  previous  observations  dispose  of 
that  objection.  Moreover,  I  think  that  the  board  could  not 
proceed  to  pull  down  on  this  ground  without  first  giving  the 
plaintiff  the  opportunity  of  being  heard ;  and  if  I  am  to  be 
the  judge,  I  find  that  the  building  over  that  wedge-shaped 
space  was  proper. 

685]  *The  next  point  raised  is  want  of  space  in  the  rear 
of  the  building.  This  objection  is  raised  under  one  of  the 
by-laws,  and  was  not  taken  until  after  the  action  was  begun, 
nor  has  the  board  ever  given  the  plaintiff  an  opportunity  of 
showing  cause.  The  objection  was  merely  an  afterthought, 
and  I  snail  not  attend  to  it. 

The  counter-claim  will  be  dismissed  with  costs,  and  the 
plaintiff  must  have  the  costs  of  the  action. 

Solicitor  for  plaintiff :  J.  F,  JRaw,  agent  for  R.  Graham, 
Newport,  Mon. 

Solicitors  for  defendants:  Few  &  Co.y  agents  for  Green- 
way  &  By  the  way,  Pontypool. 

0)  14  C.  B.  (N.S.),  180. 


Vol.  IX.]  CHANCERY  DIVISION.  441 

Fry,  J.  Lord  Rokeby  v.  ElUot.  1878 


[9  Chancery  Division,  686.] 
Fry,  J.,  JuDe  18,  19,  20,  21,  1878. 

Lord  Rokeby  v.  Elliot. 

[1872     R.     21.] 
Mining —  Wtnmng —  Working — Expenses — Profits — Allowances — Bad  Debts. 

By  a  deed  of  grant  and  license  the  licensee  was  empowered  to  work  and  win  the 
coal  mines  under  certain  lands,  and,  out  of  the  profits  to  arise  by  the  sale  of  the 
coals,  to  reimburse  himself  all  expenses  of  the  winning  thereof;  and  after  full  pay- 
ment of  such  expenses  of  winning  the  coal  mines  the  licensee  was  to  pay  the  licensor 
a  sum  of  money  in  respect  of  the  coals  raised  as  therein  mentioned. 

The  licensee  reached  the  coal  mines  by  a  driftway  from  an  adjoining  colliery,  and 
worked  the  coal : 

Heldy  that  the  coal  was  won,  according  to  the  meaning  of  the  deed,  on  the  day 
when  it  could  be  worked  through  the  driftway,  and  that  no  expenses  subsequently 
incurred  could  be  included  in  the  expenses  of  winning: 

Heldy  that  the  expense  of  the  driftway  was  to  be  paid  out  of  the  profits,  though  it 
had  been  used  for  the  purposes  of  the  adjoining  colliery  : 

Held,  that  in  estimating  the  profits  out  of  which  the  expenses  of  winning  were  to 
be  reimbursed,  all  the  expenses  of  working  and  selling  the  coal,  including  bad  debts, 
must  be  allowed. 

By  an  indenture  bearing  date  the  7th  of  March,  1775,  and 
made  between  Edward  Montagu  of  the  one  part,  and  John 
Tempest  of  the  other  part,  the  said  Edward  Montagu  con- 
veyed and  assured  to  the  said  John  Tempest  and  his  heirs 
the  one  undivided  fourth  part  of  Edward  Montagu  in  the 
manor  of  Barmston,  in  the  county  of  Durham  (except  one 
undivided  fourth  part  of  and  in  all  collieries,  coal  mines, 
seam  and  seams  of  coal  lying  under  the  lands  in  the  said  in- 
denture particularly  mentioned  and  described),  unto  and  to 
*the  use  of  John  Tempest,  his  heirs  and  assigns.  [686 
And  the  indenture  contained  the  following  proviso : 

'*That  it  shall  and  may  be  lawful  for  the  said  John  Tem- 
pest, his  heirs  and  assigns,  at  his  and  their  own  costs  and 
charges,  from  time  to  time  and  all  times  forever  hereafter, 
by  such  ways  and  means  as  he  or  they  shall  think  fit,  to 
win  and  work  all  and  every  or  any  of  the  coal  mines,  seam 
and  seams  of  coal,  within  or  under  the  said  lands  and 
grounds  hereinbefore  particularly  mentioned  and  described 
or  any  part  or  parts  thereof,  and,  in  the  first  place,  to  re- 
imburse himself  and  themselves  all  such  costs,  charges, 
damages,  and  expenses  whatsoever  which  he  or  they  or  any 
of  them  shall  bear,  pay,  sustain,  expened,  or  be  put  unto 
in  and  about  the  winning  thereof,  only  by,  with,  and  out  of 
the  profits  to  arise  by  sale  of  the  coals  which  shall  be  wrought 
or  gotten  out  of  the  said  coal  mines,  seam  and  seams  of  coal 
26  Eng.  Rep.  5ff 
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as  aforesaid ;  and  from  and  after  full  payment  made  to  the 
said  John  Tempest,  his  heirs,  executors,  administrators,  or 
assigns,  of  all  such  costs,  charges,  damages,  and  expenses 
as  he  or  they  shall  be  at  or  put  unto  in  winning  the  said 
colliery,  coal  mines,  or  coal  mine,  seam  or  seams  of  coal, 
that  be,  the  said  John  Tempest,  his  heirs  or  assigns,  shall 
and  will  pay  or  cause  to  be  paid  unto  the  said  Edward 
Montagu,  his  heirs  or  assigns,  such  sum  of  money  for  and 
in  respect  of  every  one-fourth  ten  of  coals,  Sunderland 
measure,  which  shall  be  yearly  wrought  and  gotten  out  of 
the  said  coal  mines,  seam  or  seams  of  coal,  as  shall  from 
time  to  time  be  awarded  by  two  indifferent  persons  con- 
versant in  the  coal  trade  in  the  said  county  of  Durham,  by 
writing  to  be  signed,  sealed,  and  delivered  by  the  said  two 
persons,  the  one  of  such  t.wo  persons  to  be  from  time  to  time 
nominated  by  the  said  John  Tempest,  his  heirs  or  assigns, 
and  the  other  of  such  two  persons  by  the  said  Edward 
Montagu,  his  heirs  or  assigns,  once  in  every  five  years  on 
the  1st  of  January  in  every  such  fifth  year  whilst  the  said 
coal  mine,  seam  or  seams  of  coal,  shall  continue  to  be 
wrought  by  the  said  John  Tempest,  his  heirs  or  assigns, 
as  aforesaid  ;  and  the  first  of  such  nominations  to  be  made 
on  the  1st  of  January  next  after  the  said  John  Tempest,  his 
heirs  or  assigns  shall  have  been  paid  out  of  the  said  profits 
all  his  and  their  costs,  charges,  damages,  and  expenses  in 
and  about  such  winning  as  aforesaid." 
687]  *The  estate  and  interest  of  Edward  Montagu  in 
these  seams  of  coal  had  become  vested  in  the  plaintiff.  Lord 
Rokeby ;  and  the  estate  and  interest  of  John  Tempest  had 
become  vested  in  the  defendant,  Sir  George  Elliot,  under  a 
lease  from  the  Marchioness  of  Londonderry  dated  the  5th 
of  November,  1864. 

Sir  Gt.  Elliot  was  the  owner  of  the  Usworth  Colliery,  which 
adjoined  the  Barmston  estate,  and  had  on  the  16th  of  July, 
1864,  entered  on  one  of  the  coal  seams  under  the  Barmston 
esfate  by  means  of  a  drift  from  the  Usworth  Colliery,  and 
had  thereby  worked  and  carried  away  and  sold  the  coal  in 
tlie  Barmston  Colliery.  There  were  three  seams  of  coal  in 
the  Barmston  Colliery,  and  Sir  Gt.  Elliot  had  run  a  drift 
into  one  of  the  seams,  the  Maudlin  Seam,  and  had  sunk  a 
pit  on  another,  the  Low  Main  Seam,  but  had  continued  to 
work  only  the  uppermost,  or  Maudlin  Seam,  as  the  Low 
Main  Seam  had  proved  not  worth  working.  He  had  con- 
tinued to  work  the  Barmston  coal  through  the  Usworth 
Colliery,  and  had  sold  the  coals  together. 

The  plaintiff  had  in  1869  discovered  that  the  defendant 
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was  working  the  Barmston  coal,  and  had  then  claimed  pay- 
ments under  the  deed  of  1775  in  respect  of  the  coals  wrought 
and  gotten  out  of  the  Barmston  Colliery.  Much  corre- 
spondence took  place  as  to  the  allowances  and  the  appoint- 
ment of  arbitrators,  and  the  original  bill  in  this  suit  was 
filed  in  1872,  praying  for  accounts  and  for  payment  to  the 
plaintiff  of  what  the  court  should  determine  to  be  a  proper 
royalty  in  respect  of  every  fourth  ten  of  coal  got  from  the 
Barmston  Colliery. 

The  suit  now  came  to  a  hearing,  and  much  evidence  was 
adduced  as  to  the  meaning  of  the  word  "winning,"  and 
ad  to  the  expenses  incurred.  The  principal  questions  argued 
were  as  to  the  time  when  the  coal  was  won,  and  the  allow- 
ances to  be  made  to  the  defendant  for  the  cost  of  winning  ; 
and  as  to  the  manner  in  which  the  profits  were  to  be  ascer- 
tained, so  as  to  determine  when  the  defendant  was  reim- 
bursed the  cost  of  winning. 

The  questions  and  the  further  facts  relating  to  them  are 
stated  in  the  judgment  given  below. 

Cookson,  Q.C.,  and  H.  A.  Oiffard^  for  the  plaintiff. 

*Kay,  Q.C.,  Norths  Q.C.,  and  Williamson^  for  the  [688 
defendant. 

Pry,  J.,  after  reading  the  principal  clauses  of  the  con- 
veyance, and  stating  the  facts,  and  that  the  defendant  might 
have  been  treated  as  a  trespasser  before  the  6th  of  Novem- 
ber, 1864,  continued: 

The  first  question  I  have  to  determine  is  as  to  the  meaning 
of  the  proviso  descriptive  of  the  costs,  charges,  damages, 
and  expenses  which  the  licensees  shall  bear,  pay,  sustain, 
expend,  or  be  put  to  in  and  about  the  winning  of  the  coal 
mine,  seam  and  seams  of  coal.  Now  that  question,  it  ap- 
pears to  me,  must  be  answered  by  inquiring  what  is  the 
"winning,"  and  upon  that  much  controversy  has  arisen. 
On  the  part  of  the  plaintiff  it  is  contended  that  the  "win- 
ning" referred  to  in  this  proviso  is  a  single  act,  a  thing  which 
must  be  done  once  for  all,  and  can  never  be  repeated.  On 
the  part  of  the  defendant  it  has  been  urged  that  the  "win- 
ning" is  a  thing  which  may  happen  from  time  to  time,  and, 
therefore,  is  not  a  single  act.  In  my  judgment  the  conten- 
tion of  the  plaintiff  is  correct  on  this  point.  I  think  that  the 
"winning"  referred  to  in  this  instrument  must  be  taken  to 
be  a  single  thing.  It  is  quite  true,  as  has  been  urged  upon 
me  on  behalf  of  the  defendant,  that  the  proviso  gives  power 
to  the  licensees  from  time  to  time  at  all  times  thereafter  to 
win  and  work  the  coal  mines ;  it  is  quite  true  that  the  words 
used  in  respect  of  that  which  is  to  be  won  are  "coal  mines, 
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seam  and  seams  of  coal,  within  or  under  the  said  lands." 
But  notwithstanding  those  expressions  which  no  doubt 
countenance  the  view  that  winning  may  be  a  thing  repeated 
from  time  to  time,  still  it  appears  to  me  that  that  is  not  the 
true  meaning  of  the  expression.  The  scheme  of  the  proviso 
draws  a  distinct  line  between  the  time  when  the  profits  of 
the  working  of.  the  coal  are  to  be  applied  towards  the  cost 
of  the  winning  and  tlie  time  when  the  whole  of  those  profits 
taken  by  the  licensee  are  to  be  calculated,  he  being  liable  to 
pay  such  sum  as  shall  be  assessed  by  the  referees  in  the 
nature  of  a  royalty  (I  do  not  say  a  royalty)  for  every  one- 
fourth  ten  of  coal.  There  is  what  is  now  often  called  a* hard 
and  fast  line  drawn  between  those  two  states  of  circum- 
stances; and  the  rights  of  the  licensor  and  licensee  before 
and  after  the  satisfaction  of  the  cost  of  winning  are  different 
689]  in  every  respect.  But  *if  the  costs  of  winning  are 
a  single  thing,  the  satisfaction  of  which  is  to  happen  once 
for  all,  it  follows  that  the  winning  itself  must  be  a  single 
thing,  because  if  the  winning  could  be  done  from  time  to 
time,  the  expenses  of  winning  would  accrue  from  time  to 
time,  and  the  expenses  of  winning  would  have  to  be  satisfied 
from  time  to  time. 

There  is  another  observation,  that  not  only  does  the  deed 
itself  draw  this  line,  and  draw  it  with  reference  to  the  win- 
ning, but  it  provides  that  the  first  nomination  of  these  quin- 
quennial referees  or  valuers  shall  be  made  after  the  winning 
charges  have  been  satisfied  by  the  profits.  But  how  can  such 
a  clause  as  that  be  applicable  to  a  thing  which  is  to  arise 
from  time  to  time  1  It  appears  to  me,  therefore,  on  the  true 
construction  of  the  deed,  that  winning  is  a  thing  which  is 
to  happen  once  for  all. 

What,  then,  is  this  single  act  of  winning?  I  have,  of 
course,  had  reference,  in  determining  this  question,  to  what 
appears  to  me  to  be  the  scheme  and  meaning  of  the  proviso. 
I  bear  in  mind,  also,  the  definition  which  has  been  given  of 
winning  by  both  the  Lord  Chancellor  and  the  Vice-Chancel- 
lor  James,  in  the  case  of  Lewis  v.  FothergiU{').  I  think  it 
enough  to  say  that  in  this  case  I  consider  winning  to  mean 
the  performance  of  all  those  conditions  necessary  for  the 
continuous  working  for  sale  of  the  coal  comprised  in  the 
Barmston  Colliery.  Now,  the  best  evidence  that  can  be 
afforded  that  the  conditions  sine  qua  non  to  the  existence 
of  a  thing  are  satisfied,  is  the  existence  of  the  thing  itself; 
and  here  I  find  that  on  the  16th  of  July,  1864,  the  contin- 
uous working  of  coal  in  that  colliery  began  for  the  purpose 

(')  Law  Rep.,  6  Ch.,  103. 


Vol.  IX.]  CHANCERY  DIVISION.  445 

Fry,  J.  Lord  Rokeby  v.  Elliot  1878 

of  sale.  What  is  the  inference?  It  is  to  my  mind  inevi- 
tably this,  that  on  the  16th  of  July,  1864,  the  coal  was  won. 

But  then  it  is  said  that  large  outlays  referable  to  capital 
account,  the  benefit  of  which,  in  fact,  has  been  spread  over 
several  years,  have  been  from  time  to  time  made  after  the 
winning,  and  it  is  said  that  it  is  highly  unreasonable  not  to 
treat  those  as  the  expenses  of  winning,  although  they  may 
have  happened  after  that  particular  event.  They  would,  it 
is  said,  have  been  expenses  of  winning  if  they  had  been  in- 
curred before  the  coal  had  been  reached,  and  why  are  they 
not  to  be  expenses  of  winning  if  they  *are  incurred  [690 
after?  The  answer  appears  to  me  to  be  this:  As  I  have 
already  pointed  out,  the  winning  is  a  single  act,  and  it  is 
not  because  there  is  capital  expenditure  for  subsequent  pur- 
poses of  tl>e  colliery,  that  coal  can  be  said  not  to  be  won.  It  is 
of  common  knowledge  that  the  outlay  of  a  very  large  amount 
of  capital  on  works,  the  whole  benefit  of  which  is  not  reaped 
within  one  year,  is  an  ordinary  incident  to  enterprises  and 
undertakings  of  this  description.  The  present  case  affords 
an  abundant  illustration  of  that.  Some  three  years  after  the 
colleries  had  been  reached  and  the  working  had  begun,  it 
was  found  that  the  coal  was  of  a  highly  dangerous  descrip- 
tion, and  that  it  was  necessary  to  increase  the  ventilation  of 
the  coal  mine,  and  accordingly  for  that  purpose  only  a  new 
shaft  was  put  down.  It  is  said  that  that  heavy  outlay  of 
capital  ought  to  be  charged  as  a  winning  expense.  The 
answer,  as  it  appears  to  me,  is,  that  this  is  a  common  ex- 
pense of  working  a  coal  mine  after  it  is  won.  Such  expenses 
occur  from  time  to  time  during  the  existence  of  a  colliery. 
If  they  are  paid  out  of  the  winning  the  winning  of  a  colliery 
can  never  be  complete  until  the  colliery  itself  has  been  ex- 
hausted. That  is  a  conclusion  which  I  think  is  at  variance 
with  the  ordinary  meaning  of  the  word,  and  certainly  with 
the  intention  of  this  deed.  Therefore  I  consider  that  no 
such  allowance  can  be  made. 

Having  come  to  that  conclusion,  it  appears  to  me  that  the 
most  convenient  course  will  be  for  me  to  call  attention  to 
the  various  charges  which  the  defendant  has  insisted  upon 
as  being  costs  of  winning.  The  first  charge  relates  to  the 
stone  drift  through  the  first  series  of  troubles.  Those  troubles 
were  faults  or  dislocations  of  the  strata,  not  in  the  Barm- 
ston  Colliery,  but  in  the  Usworth  Colliery,  and  in  the 
neighborhood  of  the  pit.  It  is  said  by  the  plaintiff  that,  in- 
asmuch as  the  driftway  which  was  pierced  through  those 
troubles  was  used  for  the  purpose  of  the  Usworth  Colliery, 
no  portion  of  the  expenses  of  that  driftway  ought  to  be 
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allowed  as  expenses  of  winning  the  Barmston  Colliery.  I  do 
not  think  that  that  contention  can  be  maintained,  upon  the 
evidence  before  me  I  come  to  the  conclusion  that  the  dnft- 
way,  with  the  necessary  airways  and  the  necessary  gates, 
was  laid  down  by  Sir  George  Elliot  substantially  for  the  pur- 
pose of  winning  the  Barmston  Colliery.  I  have  no  doubt  that 
691]  the  plaintiff  is  quite  right  in  saying,  and  it  *is  scarcely 
denied,  if  at  all  denied,  that  those  ways  when  so  constructed 
would  be  a  very  convenient  mode  of  working  a  portion  of  the 
Usworth  Colliery,  and  have  been  used  accordingly,  but 
I  do  not  think  that  the  mere  subsequent  user  of  the  driftway 
for  the  benefit  of  the  person  who  owns  the  other  colliery  will 
prevent  him  from  treating  that  as  a  charge  of  winning  the 
coal  in  this  colliery.  I  therefore  allow  as  part  of  the  charges 
which  the  defendant  is  entitled  to,  the  sum  of  £210  ex- 
pended in  the  year  1862,  the  sum  of  £217  0^.  lid,  expended 
in  the  year  1863,  and  so  much  of  the  sum  of  £11  18^.  2d.  ex- 
pended in  the  year  1864  as  was  expended  before  the  16th 
day  of  July  in  that  year.  I  disallow  the  expenditure  in 
1865,  because,  in  my  judgment,  that  was  subsequent  to  the 
winning. 

[His  Lordship  then  proceeded  to  disallow  the  cost  of 
making  a  certain  wagon- way  as  not  part  of  the  costs  of  win- 
ning ;  and  he  allowed  the  costs  of  certain  works  executed 
before  the  15th  of  July,  1864,  and  disallowed  the  costs  of  cer- 
tain works  executed  after  that  day,  and  directed  the  expenses 
of  certain  other  works  to  be  apportioned.  He  disallowed 
the  expenses  of  sinking  tlie  pit  on  the  Low  Main  Seam,  as 
it  did  not  result  in  a  winning.  He  disallowed  the  costs  of 
the  pit  sunk  in  the  year  1867  for  the  purpose  of  better  ven- 
tilation, as  the  winning  was  effected  without  it,  and  the  ne- 
cessity for  it  did  not  arise  until  some  years  afterwards.  His 
Lordship  allowed  the  defendant  interest  at  the  rate  of  4  per 
cent,  on  the  sums  expended  by  him  in  winning  the  coal.  His 
Lordship  then  continued :] 

The  second  question  which  arises  is  this.  What  is  the 
meaning  of  "the  profits  to  arise  by  sale  of  the  coals  which 
shall  be  wrought  or  gotten  out  of"  these  coal  mines,  and  out 
of  which  the  costs  of  winning  are  to  be  satisfied  ? 

Now,  here  again  two  views  nave  been  presented.  The  plain- 
tiff says  the  profits  to  arise  by  the  sale  are  the  gross  returns 
from  the  coal.  The  defendant  says  they  are  not  the  gross 
returns,  but  the  gross  returns  after  deducting  all  working 
expenses,  in  which  he  says  should  be  included  not  merely 
the  wages  of  the  workmen  and  the  expenditure  on  stores, 
but  just  allowances  in  respect  of  bad  debts,  the  interest 'on 
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the  capital  expended  by  the  persons  doing  the  work,  and 
an  allowance  for  wear  and  tear  and  depreciation.  It  ap- 
pears that  the  word  *' profits"  may  be  used  in  both  ways, 
*and  I  have  to  consider  what  is  the  natural  and  prob-  [692 
able  meaning  of  it  in  this  case.  Now,  I  think  there  is  some- 
thing absurd  in  paying  a  man  his  winning  expenses  out  of 
profits,  but  not  allowing  him  to  deduct  his  working  ex« 
penses  from  his  gross  profits.  You  would  be  apparently 
indemnifying  him  in  respect  of  one  expense  when  you  at  the 
same  time  would  be  depriving  him  of  that  advantage  by 
charging  him  with  another  expense.  It  is  true,  as  has  been 
urged  by  Mr.  Cookson,  that  perhaps  the  referees  might  take 
that  into  account  in  estimating  the  amount  of  quasi  royalty 
to  be  put  on  the  coal  raised,  but  I  do  not  think  that  that  is 
a  satisfactory  answer.  I  think  the  profits  out  of  which  the 
expenditure  of  the  licensee  is  to  be  imade  good  are  what  I 
may  call  a  clear  fund — a  fund  which  is  reasonably  applicable 
to  the  winning  expenses  after  satisfaction  of  everything  in 
the  nature  of  working  expenses.  Therefore  I  propose  to 
declare  in  substance  that  the  profits,  according  to  the  true 
construction  of  the  deed,  are  the  gross  returns,  less  the 
working  expenses,  and  that  in  such  working  expenses  are 
to  be  included  just  allowances  in  respect  of  interest  on  cap- 
ital expended,  in  respect  of  bad  debts,  and  in  respect  of 
wear  and  tear  of  machinery.  Perhaps  I  might  say  with  re- 
gard to  bad  debts  that  I  think  it  is  reasonable  to  allow  them  ; 
for,  in  the  first  place,  I  think  the  sale  must  be  considered  to 
have  been  a  sale  according  to  the  ordinary  mode  of  selling 
coal,  which,  no  doubt,  is  to  some  extent  on  credit.  In  the 
next  place,  I  think  that  if  the  sale  had  not  been  for  credit 
the  price  would  have  been  less,  and  therefore,  to  use  a  com- 
mon expression,  the  thing  is  as  broad  as  it  is  long.  If  the 
defendant  had  had  no  bad  debts  he  would  have  had  to  sell 
for  less  money,  and  if  he  sold  so  as  to  incur  bad  debts,'he 
got  nominally  more  money,  although  perhaps  in  the  result 
ne  did  not  get  above  the  same  amount. 

Then  the  next  question  is  this.  It  appears  that  the  coal 
raised  from  the^armston  Colliery  has  been  throughout 
mingled  by  the  defendant  with  the  coal  from  the  Usworth 
Colliery.  He  says  that  he  has  so  mingled  it  because  it  was 
of  an  inferior  description  and  would  not  have  been  mer- 
chantable without  so  doing.  But  the  fact  that  no  separate 
sales  have  been  made  of  this  coal  interposes  a  very  great 
diflSculty  in  the  way  of  ascertaining  what  the  market  value 
was.  No  attempt  has  been  made  by  the  defendant  *to  [693 
fix  its  price  or  to^  invoke  the  assistance  of  the  plaintiff  in 
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fixing  its  price.  It  is  said  t|3at  it  is  possible  to  ascertain 
what  its  value  would  be  by  an  inspection  of  the  remains  of 
the  coal  in  the  colliery.  I  do  not  think  that  that  would  be 
satisfactory.  The  pillars  in  the  colliery  must  undergo 
change  from  the  effects  of  air  and  water,  and  I  am  not  satis- 
lied  that  there  is  any  means  now  available  by  which,  with- 
out incurring  an  expense  which  I  do  not  think  the  plaintiff 
ought  to  be  put  to,  the  true  market  value  of  coal  sold  from 
time  to  time  can  be  ascertained.  Moreover,  it  appears  from 
the  evidence  that  the  coal  from  Barmston  is  not  of  a  uni- 
form value,  and  that  as  the  workings  have  gone  further  the 
coal  has  got  worse.  How,  then,  can  I  ascertain,  without  a 
most  elaborate  and  probably  futile  inquiry,  the  different 
values  of  the  different  portions  of  this  coal?  I  think  that 
the  defendant  has  placed  himself  in  a  position  in  which  he 
has  rendered  it  impossible  for  the  court  satisfactorily  now  to 
ascertain  the  market  value  of  the  coal,  and  accordingly  the 
doctrine  of  confusion  does  apply,  and  the  Barmston  coal 
must  be  taken  to  have  been  o£  the  same  value  ton  for  ton  as 
the  coal  which  was  sold. 

His  Lordship  then  directed  the  accounts  to  be  taken  ac- 
cordingly, reserving  further  consideration  ;  when  the  ques- 
tions as  to  fixing  the  amount  to  be  paid  to  the  plaintiff 
would  if  necessary  be  argued  and  decided. 

Solicitors  for  plaintiff :  Frere  <fi  Co. 

Solicitors  for  aefendant :    Williamson^  HiU  &  Co. 


[9  Chancery  Division,  694.] 
C.  J.B.,  May  27,  1878. 

694]      *In  re  Hamilton.    Ex  parte  Hamilton. 

Bankruptcy — Order  for  Discharge — Bankruptcy  Aat^  1869,  ».  48 — Proper  Betohtiion 

of  Credilcyrs — Discretionary  Power  in  Judge, 

Where  a  special  resolution  of  creditors  under  the  Bankruptcy  Act,  1869,  s.  48, 
has  been  properly  passed,  stating  that  in  their  opinion  the  bankrupt  cannot  justly 
be  held  liable  for  his  failure  to  pay  10«.  in  the  pound,  and  desiring  hit  discharge, 
and  the  terms  of  the  section  are  in  other  respects  strictly  complied  with,  the  court 
has  no  discretionary  power  to  refuse  the  bankrupt's  application  for  discharge. 
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[9  Chancery  IHyision,  698.] 
C.J.B.,  July  8,  1878. 

^Ex  parte  Cochrane.    In  re  Sendall.       [698 

PnuAce — Thne  for  appealing — Twenty -one  Days  from  ike  Date  of  ike  Order — Bank- 
rupley  JRulee,  1870,  r.  HS—Jiuie»  of  Oourf,  1876,  Order  Lvra,  rr.  9,  16. 

In  construing  the  143d  of  the  Bankruptcy  Rules,  1870,  the  words  ''  decision"  and 
"  order "  mean  the  same  thing ;  and  the  twenty-one  days  within  which  an  appeal 
from  a  county  court  to  the  chief  judge  must  be  brought  are  to  be  reckoned  from  the 
date  of  the  settling  and  signing  of  the  order. 

The  decision  in  £x  parte  Garrard  (*)  does  not  apply  to  the  case  of  an  appeal  from 
a  county  court  to  the  Chief  Judge  in  Bankruptcy. 

Ex  parte  Hintoni^)  explained. 

0)  6  Ch.  D.,  61 ;  21  Eng.  R.,  792.  (<)  Law  Rep.,  19  Eq.,  266. 


[9  Chancery  Diyision,  701.] 
C.J.B.,  July  29,  1878. 

*Ex  parte  Chesney.     In  re  Dempster.       [701 

lAquidaiion — Ditcharge  of  Debtor-Jurisdiction  of  Court — Bankruptcy  Act,  1869  (8d 
Jb  83  Vict  c.  71),  «.  126,  eub-es.  9,  \0-^BankrupUy  Rules,  1870,  r.  802. 

The  creditors  of  a  liquidating  debtor  resolved  that  his  discharge  should  be  granted 
"  on  the  certificate  of  the  committee  of  inspection  that  he  is  entitled  thereto.'*  When 
the  estate  had  been  realized  the  committee  refused  to  give  the  certificate.  They 
alWed  that  the  debtor  had  paid  £6  to  induce  a  person  not  to  bid  at  a  sale  of  hi9 
book  debts  by  auction.    The  debtor  did  not  deny  this  : 

Hdd  (reversing  the  decision  of  the  county  court),  that  the  court  had  no  jurisdic- 
tion to  order  the  Registrar  to  sign  a  certificate  of  the  debtor's  discharge. 

Ex  parte  Royle{})  explained. 

O  26  W.  R.,  216. 


[9  Chancery  Division,  704.] 
C.J.B.,  Aug.  6,  1878. 

*Ex  parte  Turqttand.      In  re  Shepherd.      [704 

FeUmy — Tliefl  of  Money — Imputation  of  Attempt  to  Compound  Felony — Efeet  of  Eai- 
aence — A€bnis8ion  to  Proof  of  Sum  equal  to  the  Amount  Stolen, 

The  bankrupt,  who  was  a  banker's  clerk,  having  absconded  on  the  1 6th  of  March, 
1877,  defalcations  to  the  extent  of  a  few  hundred  pounds  were  being  discovered, 
when  on  the  24th  of  the  same  month  the  bankers  received  from  the  bankrupt  a  let- 
ter confessing  thefts  to  the  amount  of  £7,862  198.  Instructions  were  given  on  the 
26th,  in  consequence  of  which  a  warrant  for  his  apprehension  was,  on  the  28th, 
placed  in  the  hands  of  a  detective,  who  failed  to  find  nim  in  England. 

Conversations  on  the  19th,  and  again  on  the  22d  of  March,  between  a  partner  of 
the  bank  and  relatives  of  the  bankrupt,  were  deposed  to.  In  the  course  of  the  former 
the  partner  said.  "My  advice  is,  that  he  should  get  out  of  the  country  to  America, 
or  elsewhere ;"  and  on  the  latter  occasion  an  offer  having  been  made  by  the  bank- 

26  Eng.  Rep..  67 
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rupt's  wife  that  the  bankrupt  should  return  and  throw  himself  on  the  mercy  of  the 
bank,  the  partner  said,  "  No,  if  he  did  that,  we  should  he  obliged  to  prosecute  him ; 
if  he  were  abroad,  I  don  t  suppose  we  should  trouble  further  for  him."  It  was  also 
in  evidence  that  after  the  conversation  on  the  19th,  one  of  the  relative.s  who  waa 
703]  present  had  *an  interview  with  the  bankrupt  in  this  country,  since  which 
he  had  disappeared. 

The  Registrar  of  the  county  court  having  refused  to  admit  to  proof  a  claim  of  the 
bankers  for  the  sum  of  £7,852  19«.  : 

Held,  that  there  was  not  proof  of  such  negligence  on  the  part  of  the  bankers  to 
bring  the  criminal  to  justice  as  disentitled  tliem  to  prove  fur  the  amount  stolen ; 
and  appeal  allowed. 


[10  Chancery  Division,  l.J 
C.A.,  Nov.  14,  1878. 

1]         *JSr  parte  Isaacs.     In  re  Baum.  (No.  2.) 

Fraetice — Appeal — Failure  to  ffive  Seairityfor  Costs — Motion  to  distmsa  for  want  of 

Proseeulion — Costs  of  Motion. 

On  the  26th  of  June  an  appellant  in  bankruptcy  was  ordered  to  g^ve  additional 
security  for  the  costs  of  the  appeal.  On  the  4th  of  November,  the  security  not  hav- 
ing been  given,  the  respondents*  solicitor,  without  having  previously  written  to  the 
appellant's  solicitors,  gave  notice  of  motion  to  dismiss  the  appeal  for  want  of  prose- 
cution. On  the  18th  of  November  the  additional  security  was  given,  and  on  the 
14th  of  November  the  motion  to  dismiss  came  on  to  be  heard  : 

Held,  that  the  appellant  must  pay  the  costs  of  the  motion,  and  that  the  appeal 
could  not  be  heard  until  he  had  done  so. 

Appeals  from  two  decisions  of  Mr.  Registrar  Murray, 
acting  as  Chief  Judge  in  Bankruptcy,  having  been  presented 
by  the  trustee  in  the  liquidation  of  John  Baum,  and  the 
usual  deposit  of  £20  having  been  made  in  each  case,  the 
Court  of  Appeal  on  the  26th  of  June,  1878,  on  the  applica- 
2]  tion  of  the  resj)ondents,  ordered  that  *the  deposit  in 
each  case  should  be  increased  to  £70,  and  that  the  proceed- 
ings should  be  stayed  until  the  additional  deposit  had  been 
raade(*).  On  the  2d  of  November,  1878,  the  additional 
deposit  not  having  been  made,  the  Court  of  Appeal,  on  the 
application  of  the  respondents,  ordered  that  the  appeals 
should  be  placed  in  the  paper  on  the  first  day  appointed 
for  the  hearing  of  bankruptcy  appeals,  with  a  view  to  the 
respondents  moving  to  dismiss  the  appeals  for  want  of  pros- 
ecu  tion.  At  this  time  the  7th  of  November  had  been  ap- 
pointed as  the  first  day  for  the  hearing  of  bankruptcy 
appeals,  but  on  the  4th  of  November  notice  was  given  by 
the  court  that  bankruptcy  appeals  would  not  be  heard  until 
the  14th  of  November.  On  the  4th  of  November  the  re- 
spondents served  the  appellant  with  notice  of  a  motion,  to 
be  made  on  the  7th  or  November,  or  on  the  first  day  on 

(»)  9  Ch.  D.,  271, 
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which  the  court  should  sit  in  bankruptcy^,  to  dismiss  the 
appeals  respectively  for  want  of  prosecution,  with  costs  of 
the  motion  and  of  the  appeals.  On  the  13th  of  November 
the  appellant  made  the  additional  deposit  of  £50  in  each 
case,  and  gave  the  respondents'  solicitors  notice  that  he  had 
done  so.  The  respondents'  solicitors  replied  that  they 
should  bring  on  the  motion  on  the  question  of  costs,  inas- 
much as  all  the  costs  of  the  motion  had  been  already  in- 
curred. 

The  motion  now  came  on  to  be  heard. 

E,  0.  WiUiSy  and  Herbert  Heedy  for  the  respondents: 
The  appellant  ought  to  pay  the  costs  of  the  motion,  which 
has  been  rendered  necessary  by  his  own  unreasonable  delay. 

Swanston,  Q.C.,  and  Nicholson^  for  the  trustee:  The  ap- 
peal is  really  brought  by  the  creditors,  and  it  was  necessary 
to  summon  meetings  to  consider  whether  money  should  be 
raised  to  pay  the  increased  deposit.  The  hearing  of  the 
appeals  has  not  been  delayed,  for  this  is  the  first  day  since 
the  long  vacation  on  which  they  could  have  been  beard. 
Before  serving  the  notice  of  this  motion  the  respondents 
ought  to  have  written  a  letter  to  the  appellant's  solicitors. 
By  not  doing  this  unnecessary  costs  have  been  incurred. 

*  James,  L.  J. :  I  think  that  the  respondents  were  fully  [3 
justified  in  givii^g  this  notice  of  motion.  There  had  been 
great  delay  in  paying  the  money,  and  they  took  that  step 
which  the  practice  of  the  court  entitled  them  to  take.  The 
appellant,  on  receiving  the  notice,  oaght  to  have  paid  the 
money  at  once,  and  to  have  tendered  the  respondents  20^.  for 
the  costs  of  their  notice  of  motion.  The  appellants  must  pay 
the  costs  of  the  motion,  and  they  must  be  paid  before  the 
appeal  can  come  on  to  be  heard. 

Baggallat  and  Thesiger,  L.  JJ.,  concurred. 

Solicitor  for  i-espondents :   W.  IT.  Hoberts. 
Solicitors  for  appellant :  Evans  &  Eagles. 

See  28  Eng.  Rep.,  864-5  note. 
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[10  Chancery  Division,  8.] 
C.J.B.,  July  8:  C.A.,  Nov.  14  ;  Dec.  5,  1878. 

Ex  parte  Learoyd.      la  re  Foulds. 

Acfjttdiealion  of  Bankruptcy — Rights  of  Third  Person — Act  of  Bankruptcy — Relation 
back  of  Trustees  TUle^BiU  of  Sale  Holder— Appeal— " Per%wi  agffrieved"— Limit  of 
Time  for  appealing— Baiikruptcy  Act,  1869  (32  <£r  88  VicL  c.  71),  ot.  8,  10,  11,  71— 
Bankruptcy  Rules,  1870,  r.  143. 

By  virtue  of  sects.  10  and  11  of  the  Bankruptcy  Act,  1869,  an  adjudication  of 
bankruptcy  is,  so  lone  as  it  stands,  conclusive  as  against  a  third  person ;  e.g.,  the 
holder  of  a  bill  of  sale  executed  by  the  bankrupt,  that  the  act  of  bankruptcy,  on 
which  the  adjudication  was  professedly  founded,  was  in  fact  committed,  and  that 
tlie  title  of  the  trustee  relates  back  to  that  act  of  bankruptcy. 

But  a  third  person,  whose  title  to  property  is  affected  by  the  adjudication,  is  under 
sect.  71a"  person  aggrieved "  by  it,  and  is  entitled  to  appeal  from  it 

Whether  the  limit  of  twenty-one  days  for  bringing  an  appeal,  fixed  by  rule  14S  of 
the  Bankruptcy  Rules,  1870,  applies  to  a  third  person,  qucere. 

Decision  of  ^acon,  C.J.,  reversed. 

Leave  was  given  to  appeal  to  the  House  of  Lords. 

This  was  an  appeal  from  a  decision  of  the  Chief  Jadge  in 
Bankruptcy. 

On  the  30th  of  August,  1877,  Joseph  Foulds,  a  tailor  at 
Halifax,  executed  in  favor  of  George  Payne  a  bill  of  sale  of 
his  household  furniture,  stock-in-trade,  and  other  effects,  bv" 
4]  way  of  security  for  *the  payment  of  a  sum  of  £60  ad- 
vanced to  him  by  !rayne,  and  £20  as  consideration  for  the 
advance.  The  bill  of  sale  was  not  registered.  The  goods 
remained  in  the  apparent  possession  of  the  mortgagor  until 
the  1st  of  January,  1878,  when  Payne  removed  them.  On 
the  3d  of  January,  1878,  a  bankruptcy  petition  was  pre- 
sented against  Foulds  in  the  Halifax  County  Court  bv  a 
creditor  named  Blakey.  The  petition  alleged  that  Foulds 
had  committed  an  act  of  bankruptcy,  inasmuch  as  he,  being 
a  trader,  departed  from  his  dwelling  house  on  the  31st  of 
December,  1877,  with  intent  to  defeat  or  delay  his  creditors. 
On  the  3d  of  January  an  order  of  adjudication  was  made  on 
the  petition,  the  order  stating  that  it  was  made  "  upon  proof 
satisfactory  to  the  court  of  the  debt  of  the  petitioner,  of  the 
trading,  and  of  the  act  of  bankruptcy  alleged  to  have  been 
committed"  by  the  debtor,  and  the  order  was  afterwards 
advertised  in  the  usual  way  in  the  London  Gazette.  On 
the  8th  of  January  the  goods  removed  by  Payne  were 
sold  on  his  behalf.  The  trustees  in  the  bankruptcy  claimed 
the  proceeds  of  the  sale,  and  on  their  application  the  judge 
of  tne  county  court,  on  the  22d  of  May,  1878,  ordered  the 
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money  to  be  paid  to  them.     Payne  appealed  to  the  Chief 
Judge. 

The  appeal  was  heard  on  the  8th  of  July,  1878. 

WinsUw^  Q.C.,  and  F inlay  Knight^  for  the  appellant: 
The  evidence  shows  that  the  debtor  did  not  in  fact  depart 
from  his  dwelling  house  on  the  Slst  of  December  with  intent 
to  defeat  or  delay  his  creditors. 

[They  were  stopped  by  the  court.] 

jS.  C.  Willis,  for  the  trustees:  Sections  10  and  11  of  the 
act  show  that  a  bill  of  sale  holder  is  conclusively  bound  by 
the  adjudication  so  long  as  it  stands,  and  cannot  dispute 
that  the  act  of  bankruptcy  on  which  the  adjudication  pro- 
fessedly proceeded  was  in  lact  committed.  He  could  appeal 
from  the  adjudication :  Ex  parte  Ellis  {^). 

Bacon,  C.  J. :  In  this  case  an  adjudication  has  been  made ; 
it  is  an  official  act,  *which,  unless  and  until  reversed,  [5 
must  have  its  full  eflfect.  If  anybody  wants  to  upset  the 
adjudication,  he  must  proceed  to  do  so  in  the  regular  way. 
But  that  is  not  the  position  of  the  present  appellant.  He 
does  not  dispute  the  adjudication.  He  admits  it,  and  says, 
''  Well  and  good,  I  don  t  dispute  the  adjudication,  but  you 
must  prove  that  there  was  an  act  of  bankruptcy  before  I  took 
possession."  Of  such  an  act  of  bankruptcy  having  been 
committed,  there  is,  in  my  opinion,  not  a  particle  of  evi- 
dence. It  may  be  that  such  an  act  was  committed,  but  upon 
the  evidence  1  have  not  the  slightest  reason  to  believe  that 
it  was. 

I  look  upon  the  case  as  one  wholly  undefended. 

The  appeal  must  be  allowed,  and  the  appellant  is  entitled 
to  his  costs. 


From  this  decision  the  trustees  appealed.     The  appeal  was 
heard  on  the  14th  of  November,  1878. 
E,  C.  Willis,  for  the  trustees :     Sect.  10  (•)  of  the  Bank- 

(')  2  Ch.  D.,  797;    17  Eng.  Rep.,  731.  Sect.    11:    "The   bankruptcy  of   a 

('')  Sect.  10  :  "A  copy  of  an  order  of  debtor  shall  be  deetned  to  have  relation 

the  court  adjudging  the  debtor  to  be  back  to  and  to  commence  at  the  time 

bankrupt  shall  be  published  in  the  2>?n-  of  the  act  of  bankruptcy  being  com- 

don   Gazette,  and  shall  be  advertised  pleted  on  which  the  order  is  made  ad- 

locally  in  such  manner  (if  any)  as  may  judging  him  to  be  bankrupt ;  or  if  the 

be  prescribed,  and  the  date  of  sucli  or-  bankrupt  is  proved  to  have  committed 

der  shall  be  the  date  of  the  adjudica-  more  acts  of  bankruptcy  than  one,  to 

tion  for  the  purposes  of  this  act,  and  have  relation  back  to  and  to  commence 

the  production  of  a  copy  of  the  Gazette  at  the  time  of  the  first  of  the  acts  of 

containing  such  order  as  aforesaid  shall  bankruptcy    that  may  be    proved    to 

be  conclusive  evidence  in  all  legal  pro-  have  been  committed  by  the  bankrupt 

ceedings  of  the  debtor  having  been  duly  within  twelve  months  next  preceding 

adjudged  a  bankrupt,  and  of  the  date  the  order    of    adjudication;    but    the 

of  the  adjudication.''  bankruptcy  shall  not  relate  to  any  prior 
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ruptcy  Act,  1869,  makes  the  advertisement  in  the  Gazette 
conclusive  on  third  persons  that  the  adjudication  was  duly- 
made,  which  it  could  not  have  been  unless  the  act  of  bank- 
ruptcy on  which  it  professed  to  be  founded  was  in  fact  com- 
mitted. By  sect.  8,  at  the  hearing  of  the  petition  the  court 
0]  is  to  *require  proof  of  the  act  of  bankruptcy,  as  well  as 
of  the  debt  or  the  petitioning  creditor,  and  or  tlie  trading  (if 
necessary),  and  *'if  satisfied  with  such  proof,  shall  adjudge 
the  debtor  to  be  bankrupt."  A  bill  of  sale  holder  who^e 
title  is  affected  by  the  adjudication  is  a  '*  person  aggrieved'* 
by  the  order  within  the  meaning  of  sect.  71,  and  is  entitled 
therefore  to  appeal  from  it :  Ex  parte  EUis  (').  But,  so  long 
as  the  adjudication  stands,  it  is  conclusive  on  every  one  that 
the  act  of  bankruptcy  on  which  it  is  founded  was  commit- 
ted, and  then,  by  sect.  11,  the  trustee's  title  relates  back  to 
that  act  of  bankruptcy. 

WinsloWy  Q.C.,  ^nd  Finlay  Knight,  for  the  bill  of  sale 
holder:  The  adjudication  is  made  behind  the  back  of  the 
bill  of  sale  holder;  it  could  not  have  been  intended  that  he 
should  be  unable  to  dispute  the  act  of  bankruptcy  on  which 
it  is  professedly  founded.  By  rule  143  of  the  bankruptcy 
Rules,  1870,  an  appeal  must  be  brought  within  twenty-one 
days,  and  a  stranger  might  not  know  of  the  adjudication  for 
months  after  it  was  made.  The  advertisement  in  the  Ga- 
zette does  not  state  the  act  of  bankruptcy. 

[James,  L.J.:  Possibly  the  limit  of  time  for  appealing 
applies  only  to  the  parties  to  the  order.  We  have  allowed 
cross  appeals  to  be  presented  after  the  expiration  of  the 
twenty-one  days,  as  in  Ex  parte  Haywardif),^ 

A  third  person  may  be  conclusivelv  bound  by  the  adjudi- 
cation, but  it  does  not  follow  that  be  is  bound  by  all  the 
alleged  requisites  to  the  making  of  it.  The  debts  of  petition- 
ing creditors  have  been  constantly  disputed  after  an  adjudi- 
cation, and  have  been  disallowed  or  altered  in  amount.  In 
bankruptcy  the  court  has  constantly  gone  behind  a  judg- 
ment. In  Resell  v.  Blake {*)  it  was  held  that  an  adjudica- 
tion made  by  a  county  court  was  conclusive  that  that  court 
had  jurisdiction  over  the  debtor,  but,  though  the  adjudica- 
tion was  founded  on  non-compliance  with  the  requirements 
of  a  debtor's  summons  issued  against  the  debtor  as  a  non- 
act  of  bankruptcy,  unless  it  be  that  at  are  still  remaining  due  at  the  time  of 
the  time  of  committing  such  prior  act  the  adjudication." 
the  bankrupt  was  indebted  to  some  (')  2  Ch.  D.,  797;  17  Eng.  Rep.,  731. 
creditor  or  creditors  in  a  sum  or  sums  (')  Law  Rep.,  6  Ch.,  546. 
suificient  to  support  a  petition  in  bank-  {*)  Law  Rep.,  7  C.  P.,  :tOO;  Ibid,  8  C. 
ruptcy,  and  unless  such  debt  or  debts    P.,  b'6S ;  6  £og.  Rep.,  236. 
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trader,  it  was  held  that  the  trustee  was  at  liberty  to  prove 
that  the  debtor  was  in- fact  a  trader.  The  present  applica- 
tion was  made  by  the  *trustee  against  the  respondent ;  [7 
^hy  should  the  respondent  have  to  make  another  applica- 
tion of  his  own  to  annul  the  adjudication)  For  that  pur- 
pose he  would  have  to  serve  the  bankrupt,  who,  as  well  as 
the  other  creditors,  may  be  quite  content  with  the  adjudica- 
tion. And,  if  the  adjudication  was  anuulled,  all  the  pro- 
ceedings which  have  been  taken  under  it  would  be  rendered 
void.  Dividends  may  have  been  paid,  and  they  would  have 
to  be  recalled.  Under  the  former  Bankruptcy  Acts  it  was 
always  held  that  strangers  were  not  affected. 

[Baggallay,  L.  J.,  referred  to  sects.  233,  234,  and  236  of 
the  Bankruptcy  Act  of  1849,  12  &  13  Vict.  c.  106  C).] 

Sect.  11  is  conclusive  only  that  the  trustee  is  trustee  of  the 
bankrupt's  estate.  The  question  is  whether  this  property 
forms  part  of  the  estate,  and  when  the  trustee  seeks  to  affect 
the  rights  of  a  third  person  the  ontbs  is  on  him  to  prove  the 
act  of  bankruptcy  on  which  he  relies.  The  words  of  sects. 
10  and  11  are  not  strong  enough  to  alter  the  old  law  as  re- 
gards third  persons. 

James,  L.  J.:  I  cannot  see  how  to  escape  from  the  plain 
words  of  sects.  10  and  11  of  the  act.  It  is  said  that  incon- 
venience and  hardship  will  result  from  putting  a  literal  con- 
struction upon  them.  If  there  is  any  hardship  which  is  not 
sufficiently  met  by  the  provisions  of  *sect.  71  and  the  [8 
decision  of  this  court  in  Ex  parte  Ellis i^\  that  is  a  matter 
to  be  dealt  with  by  the  Legislature,  who  are  about  to  try 
their  hands  on  another  amendment  of  the  bankruptcy  law. 
It  is  material  to  consider  the  history  of  these  sections.  Ac- 
cording to  my  recollection,  it  was  formerly  open  to  any  one, 

Q)  Sect.  233  :  "  If  the  bankrupt  shall  suing  forth  of  such  fiat,  or  before  the 
not"  (within  a  specified  time)  "have  date  and  filing  of  the  petition  for  adju- 
commenced  ao  action,  suit,  or  other  dication,  and  that  such  fiat  was  sued 
proceeding  to  dispute  or  annul  the  fiat,  forth,  or  such  petition  filed,  on  the  daj 
or  the  petition  for  adjudication,  and  on  which  the  same  is  stated  in  the 
shall  not  have  prosecuted  the  same  Omette  to  bear  date." 
with  due  diligence  and  with  effect,  the  Sections  284  and  235  enabled  the 
Ofuette  containing  such  advertisement  other  party  or  parties  to  actions  or 
shall  be  conclusive  evidence  in  aU  suits,  other  than  thos«  mentioned  in 
cases  as  against  such  bankrupt,  and  in  sect.  233,  brought  by  or  against  the  as- 
all  actions  at  law  or  suits  in  equity  signees,  to  dispute  tlie  petitioning  cred- 
brought  by  the  assignees  for  any  debt  itor's  debt,  the  trading,  or  the  act  of 
or  demand  for  which  such  bankrupt  bankruptcy,  if  he  or  they  should  have 
might  have  sustained  any  action  or  suit  given  notice  in  writing  to  the  assignees 
had  he  not  been  adjudged  bankrupt,  before  a  specified  time  of  his  or  their 
that  such  person  so  adjudged  bankrupt  intention  so  to  do. 
became  a  bankrupt  before  the  date  and  (')  2  Ch.  D.,  790;  17  Eng.  R.,  7S1. 
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even  the  bankrupt  himself,  to  dispute  the  title  of  the  as- 
signee under  the  adjudication.  That  was  thought  to  be  an 
inconvenient  state  of  things,  considering  what  the  effect  of 
an  adjudication  of  bankruptcy  is  on  the  status  of  the  bank- 
rupt, not  only  in  this  country,  but  also  in  other  countries, 
by  reason  of  international  comity.  It  was  very  inconven- 
ient that  this  status  should  be  open  to  dispute  over  and  over 
again.  Then  came  the  act  of  1849,  which  provided  that  the 
adjudication  was  to  be  binding  as  against  the  bankrupt 
himself  and  any  person  who  was  bound  to  pay  money 
either  to  him  or  bis  assignee.  A  person  who  was  bound  to 
pay  money  to  the  bankrupt  could  not  allege  that  the  title 
to  It  was  not  in  the  assignee.  Then  sects.  234  and  235  con- 
tained special  provisions  with  regard  to  other  third  persons. 
That  was  the  state  of  the  law  under  the  act  of  1849,  and  it 
was  not  altered  by  the  act  of  1861.  Then  came  the  act  of 
1869,  which  is  now  in  force.  It  swept  away  all  those  par- 
ticular provisions,  and  substituted  the  one  general  provision 
which  is  contained  in  sect.  10.  [His  Lordship  read  sect.  10.] 
A  man  cannot  be  ^'duly  "  adjudged  a  bankrupt,  unless  the 
ereat  requisite  of  all  exists,  that  he  has  committed  an  act  of 
bankruptcy.  That  is  the  capital  offence  of  which  he  must 
have  been  guilty  before  he  can  be  "duly"  adjudged  a 
bankrupt  That  he  has  been  "duly"  adjudged  a  bank- 
rupt, necessarily  involves  the  previous  commission  of  an  act 
of  bankruptcy.  The  mere  fact  that  an  adjudication  has 
been  made  could  have  been  proved  without  the  aid  of  sect. 
10.  That  section  may,  however,  only  involve  this,  that 
some  act  of  bankruptcy  had  been  committed  before  the  ad- 
judication was  ma<^.  But  then  comes  sect.  11,  which  has 
nq  operation  at  all  as  between  the  bankrupt  and  the  trustee. 
The  bankrupt  has  no  rights  whatever ;  all  his  rights  have 
been  transferred  to  the  trustee.  The  mere  fact  that  sect.  11 
is  dealing  with  the  relation  back  of  the  trustee's  title,  shows 
that  it  is  dealing  with  the  rights  of  third  persons,  and  not 
9]  merely  with  the  rights  of  *the  bankrupt  and  persons  in- 
debted to  him.  The  adjudication  in  the  present  case  is  based 
on  a  particular  act  of  bankruptcy  which  is  alleged  in  the  pe- 
tition. [His  Lordship  referred  to  the  form  of  the  adjudica- 
tion. ]  The  act  of  bankruptcy  alleged  was  that  the  bankrupt 
absented  himself  from  his  dwelling  house  on  a  particular 
day,  with  intent  to  defeat  or  delay  his  creditors,  and  by  the 
adjudication  it  was  conclusively  settled  that  he  had  com- 
mitted that  act  of  bankruptcy.  Then  sect.  11  goes  on  to 
provide  that,  by  way  of  enlargement  of  the  trustee's  title. 
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be  may  go  behind  the  act  of  bankruptcy  on  which  the  ad- 
judication was  founded,  and  may,  under  certain  circum- 
stances and  subject  to  certain  limitations,  prove  that  other 
earlier  acts  of  bankruptcy  have  been  committed,  and  if  this 
is  done  the  trustee^s  title  is  to  relate  back  to  the  earliest  act 
of  bankruptcy  which  is  proved  to  have  been  committed 
within  twelve  months  before  the  adjudication.  This,  how- 
ever, is  to  be  proved  by  evidence,  whereas  the  act  of  bank- 
ruptcy on  which  the  adjudication  is  founded  is  proved  by 
the  production  of  the  adjudication  itself.  It  seems  to  me 
impossible  to  evade  the  words  of  these  sections.  The  deci- 
sion in  Retell  t.  Blake  {)  was  quite  consistent  with  this 
view.  There  it  was  held  that  the  adjudication  itself  was 
conclusive  evidence  that  the  court  which  made  it  had  juris- 
diction in  the  case,  but  that,  where  the  adjudication  was 
founded  on  an  act  of  bankruptcy  which  could  be  committed 
equally  whether  the  bankrupt  was  a  trader  or  not,  there 
was  nothing  in  the  act  to  prevent  the  trustee  from  showing 
that,  thougn  the  bankrupt  had  been  described  as  a  non- 
trader,  he  was  really  a  trader.  I  am  of  opinion,  therefore, 
that  we  must  reverse  the  decision  of  the  Chief  Judge. 

Baggallat,  L.J.:  lam  of  the  same  opinion,  though  I 
was  at  one  period  of  the  argument  inclined  to  think  that 
the  decision  of  the  Chief  Judge  was  correct.  But  it  seems 
to  me  impossible  to  evade  the  language  of  sects.  10  and  11. 
Sect.  10  says  that  the  production  of  the  advertisement  of 
the  adjudication  is  to  be  conclusive  evidence  'Mn  all  legal 
proceedings"  of  the  debtor  having  been  duly  adjudged  a 
bankrupt.  At  first  sight  one  might  think  that  reference 
was  made  *only  to  proceedings  between  the  persons  [10 
who  were  parties  to  the  proceedings  in  the  Court  of  Bank- 
ruptcy. But  if  we  refer  to  the  provisions  of  the  act  of  1849, 
I  think  it  was  clearly  the  intention  of  the  Legislature  that 
sect.  10  of  the  present  act  should  apply  to  all  proceedings 
whatever.  Sect.  233  of  the  act  of  1849  is  replaced  by  sect. 
10  of  the  present  act,  which  contains  a  general  provision, 
applying  to  all  le^al  proceedings,  that  the  adjudication 
itself  is  to  be  conclusive  evidence  that  it  was  duly  made. 
If  we  go  back  to  sect.  8,  we  find  that  before  making  an  ad- 
judication the  court  is  to  require  proof  of  the  act  of  bank- 
ruptcy alleged  in  the  petition,  and,  if  satisfied  with  the 
proof  of  that  and  the  other  requisites,  shall  adjudge  the 
debtor  to  be  bankrupt.  If  the  matter  rested  here,  1  think 
we  must  take  it  that  from  the  adjudication  itself  it  is  to  be 
assumed  that  everything  requisite  to  the  making  of  it  was 

(»)  Law  Rep.,  7  C.  P.,  800;  Ibid,  8  C.  P.,  533  j  6  Eng.  R.,  236. 

26  Eng.  Rep.  58 
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duly  proved  before  it  was  made.  But  then  comes  sect.  11, 
which,  I  think,  if  more  was  needed,  makes  the  adjudication 
conclusive  on  third  persons  that  the  act  of  bankruptcy  on 
which  it  was  founded  was  really  committed.  I  confess  it 
did  at  tirst  seem  to  me  unreasonable  that  a  creditor  who 
does  not  desire  to  dispute  the  adjudication  itself  should  be 
put  to  the  trouble  and  expense  of  taking  proceedings  to 
annul  it.  But  in  this  case  the  very  ground  for  sustaining 
the  bill  of  sale  would  itself  go  to  defeat  the  adjudication. 
On  the  whole,  I  am  of  opinion  that  the  order  of  the  Chief 
Judge  must  be  discharged. 

Thesigeb,  L.J.:  The  question  in  dispute  is  as  to  the 
time  to  which  the  title  of  the  trustee  in  the  bankrupU^y 
properly  and  legally  relates  back.  If  it  relates  back  to  the 
3l8t  of  I)ecember,  it  is  admitted  that  the  title  of  the  trustee 
is  good  as  against  the  holder  of  the  bill  of  sale,  he  having 
taken  no  apparent  possession  of  the  property  until  the  Ist 
of  January.  I  am  of  opinion  that  we  are  bound  by  the 
terms  of  the  act  of  1869  to  hold  that  the  bankruptcy  did 
commence  on  the  31  st  of  December.  The  adjudication  was 
made  on  the  3d  of  January,  and  it  was  made  upon  a  peti- 
tion which  stated  that  the  debtor,  being  a  trader,  departed 
from  his  dwelling  house  on  the  31st  of  December  with  in- 
tent to  defeat  or  delay  his  creditors. 

That  being  the  adjudication  and  the  petition  on  which  it 
11]  was  *iounded,  we  are  placed  in  this  position  by  sects. 
10  and  11  of  the  act.  By  sect.  10  the  adjudication  is  in  "all 
legal  proceedings,"  and  therefore  in  a  proceeding  between 
the  trustee  and  the  holder  of  a  bill  of  sale  given  by  the 
bankrupt,  to  be  conclusive  evidence  that  the  debtor  was 
duly  adjudged  a  bankrupt.  We  start,  therefore,  with  this, 
that  we  are  bound  to  hold  conclusively  that  a  *'  due"  adju- 
dication was  made  on  the  3d  of  January.  It  must,  there- 
fore, have  been  founded  upon  a  proper  act  of  bankruptcy. 
Then  sect.  11  goes  still  further,  and  it  is  important  to  com- 
pare it  with  the  provisions  contained  in  the  prior  bankruptcy 
acts.  Sects.  234  and  236  enabled  third  persons  to  dispute 
the  act  of  bankruptcy  upon  giving  notice  of  their  intention 
so  to  do.  That  provision  is  swept  away  by  the  act  of  1869, 
and  in  language  clear  and  distinct  the  Legislature  has  said 
by  sect.  11  that ''the  bankruptcy  of  a  debtor  shall  be 
deemed  to  have  relation  back  to  and  to  commence  at  the 
time  of  the  act  of  bankruptcy  being  completed  on  which  the 
order  is  made  adjudging  him  to  be  bankrupt." 

It  has  been  suggested  that  this  does  not  relate  to  out- 
siders.    If  it  does  not,  it  has  not  been  pointed  out  to  whom 
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it  does  relate,  nor  how,  if  we  are  not  to  construe  the  words 
literally,  we  are  to  construe  them.  Bat  the  latter  part  of 
the  section  shows  clearly  that  it  must  relate  to  outsiders, 
for  it  shows  that  it  refers  to  any  case  of  a  dispute  between 
the  trustee  and  a  person'  against  whom  there  may  be  a 
claim  on  behalf  of  the  bankrupt's  estate.  The  section  also 
in  terms  makes  a  distinction  between  the  act  of  bankruptcy 
on  which  the  adjudication  is  founded  and  any  other  act  of 
bankruptcy  to  which  it  is  attempted  to  carry  back  the  trus- 
tee's title.  In  the  first  case,  the  trustee's  title  is  to  be 
deemed  to  relate  back;  in  the  other,  it  is  to  relate  back 
upon  proof  of  the  commission  of  the  act  of  bankruptcy. 
The  Legislature,  for  the  general  convenience  of  the  admin- 
istration of  the  bankrupt's  estate,  has  fixed  a  datum  line 
for  the  commencement  of  the  trustee's  title — viz.,  the  act  of 
bankruptcy  on  which  the  adjudication  is  founded,  leaving 
it  open  to  the  trustee  to  prove,  if  he  can,  earlier  acts  of 
bankruptcy.  No  doubt  a  certain  amount  of  hardship  will 
result  from  this  construction.  But  'the  answer  to  that  is, 
that  it  is  open  to  any  person  aggrieved  by  the  adjudication 
to  apply  to  the  *court  to  annul  it.  And  there  is  this  [12 
further  answer,  that  in  the  administration  of  bankruptcy 
the  interests  of  individual  creditors  have  to  bow  to  the  in- 
terests of  the  general  body  of  creditors,  and  we  must,  there- 
fore expect  to  find  some  cases  of  hardship. 
Appeal  allowed  with  costs. 

Dec.  6.  Winslow^  Q.C.  for  the  bill  of  sale  holder,  applied 
ex  parte  for  leave  to  appeal  to  the  House  of  Lords. 

James,  L.J.:  The  question  is  one  of  very  great  import- 
ance, as  well  as  one  of  difficulty,  though  I  cannot  say  that 
I  feel  much  doubt  about  it.  You  may  take  leave  to  appeal, 
but  the  petition  must  be  lodged  within  a  month. 

Baggallay  and  Thesiger,  L.J  J.,  concurred. 

Solicitors  for  appellants :  Bower  &  Cotton,  agents  for  P. 
Jubb,  Halifax. 

Solicitors  for  respondent :  Layton  &  Jaques,  agents  fqr 
Holroyde  &  Smith,  Halifax. 
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[10  Clumcery  Division,  13.] 
M.R.,  Nov.  4,  1878. 

13]  *FiNNEy  V.  Grice. 

[1876    F.     26a.] 

Will — "Ho»*ehold  Furniture** — Lecuehold  Houm — Tenants  FixtureB, 

Ab  a  g^eneral  rule,  a  bequest  of  "  hoasehold  furniture  *'  will  not  pass  the  tenant's 
fixtures  in  a  leasehold  house  occupied  by  the  testator. 

Further  consideration.  The  action  was  for  the  admin- 
istration of  the  estate  of  Joseph  Brindley,  deceased,  who  bv 
his  will,  made  in  1865,  gave  and  bequeathed  to  his  wife  all 
liis  '^household  furniture,  plate,  linen,  and  china  articles 
and  things,  except  stock-in-trade,  moiyey,  securities  for 
money,  books  of  account,  and  manuscripts ;  and  also  ail 
my  household  consumable  stores  that  may  be  within  my 
dwelling  house  at  the  time  of  my  decease,  for  her  own  abso- 
lute use  and  benefit."  And  he  devised  and  bequeathed  his 
residuary  real  and  personal  estate,  including  leaseholds,  to 
trustees  in  trust  for  sale. 

At  the  time  of  his  death  the  testator  was  residing  in  a 
leasehold  house  at  Eltham,  which  contained  numerous  arti- 
cles belonging  to  him  of  the  class  usually  considered  ten- 
ant's fixtures,  such  as  gaseliers,  gas- brackets,  warming 
apparatus,  slate-shelving,  and  a  slate  sink  standing  on  can- 
tilevers fixed  into  the  wall. 

The  house  was  sold  by  auction  under  an  order  of  the 
court  in  the  action ;  but  shortly  after  the  sale  the  widow 
removed  and  sold  the  tenant's  fixtures  above  mentioned,  on 
the  assumption  that  she  was  entitled  to  them  under  the 
gift  of  the  testator's  "furniture."  An  order  was  then  made 
allowing  the  purchaser  of  the  house  the  sum  of  £116  out  of 
the  testator's  estate  as  compensation  for  the  articles  re- 
moved by  the  widow ;  but  it  was  contended,  on  the  part  of 
the  trustees  and  executors  of  the  will,  that  this  sum  should 
be  repaid  by  the  widow,  on  the  ground  that  the  articles  in 
question  did  not  pass  under  the  word  "furniture." 

C kitty ^  Q.C.,  and  Phear^  for  the  trustees  and  executors. 

Romer^  for  the  widow:  Paton  v.  8/ieppard{*)  is  a  dis- 
14J  tinct  authority  that,  under  a  *bequest  of  "  household 
furniture,"  fixtures  belonging  to  the  testator  in  a  leasehold 
house  occupied  by  him  will  pass.  And  in  Kelly  v.  Pow- 
let{^)j  referred   to  in  a  note  to   that  case(*),   "household 

(')  10  Sim.,  186.  (•)  Amb.,  606.  (»)  10  Sim.,  192. 
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furniture"  is  said  to  comprise  everything  that  contributes 
to  the  use  or  convenience  of  the  householder,  or  ornament 
of  the  house.  At  all  events,  such  articles  as  gaseliers  and 
gas- brackets  will  pass. 

[Jessel,  M.B.,  referred  to  Birch  v.  Dawson  i^).^ 

Jnce,  Q.C.,  Simmonds^  and  A.  C.  Cherry^  for  other 
parties. 

Jessel,  M.R.:  I  dissent  most  emphatically  from  the 
proposition  that  where  the  owner  of  a  leasehold  house  con- 
taining tenant^  s  fixtures  bequeaths  the  house  to  A.  and  the 
''furniture"  to  B.,  that  entitles  B.  to  remove  the  mantel- 
pieces, stoves,  kitchen  dressers  and  shelves,  and  articles  of 
that  kind. 

In  my  opinion  it  is  clear  that  whether  you  regard  the  or- 
dinary use  of  language  or  the  technicalities  of  the  law  relat- 
ing to  fixtures,  such  articles  do  not  pass  under  the  word 
"furniture." 

The  occupier  of  the  house,  as  lessee,  is  as  much  entitled 
to  the  tenant's  fixtures  as  to  the  house,  but  no  further; 
though  he  has  this  right — the  right  during  the  term  of  tak- 
ing the  fixtures  away  or  selling  them  to  the  freeholder ;  but 
after  the  term  has  expired,  he  is  not  entitled  to  take  them, 
for  they  are  no  longer  his  property. 

In  no  sense  does  the  word  "furniture*'  include  such  arti- 
cles as  I  have  mentioned. 

I  guard  myself  from  saying  that  there  may  not  be  special 
circumstances  in  any  particular  case — and  there  were  spe- 
cial circumstances  in  raton  v.  Sheppard  (') — which  would 
entitle  the  court  to  say  that  the  owner  of  the  house  and  fix- 
tures did  intend  ^he  fixtures  to  pass  under  the  word  "fur- 
niture ;"  and  I  do  not  say  but  that  the  boundary  line  may 
sometimes  be  so  fine  that  the  court  may  hold  that  articles 
which  are,  strictly  speaking,  tenant's  fixtures,  are  so  nearly 
like  furniture  that  they  will  pass  under  the  *word  [15 
"furniture;"  but  it  may  be  stated  as  a  general  rule  that 
the  word  "furniture"  will  not  pass  tenant's  fixtures. 

In  this  particular  case,  as  there  appear  to  be  some  arti- 
cles included  in  the  valuation  to  which  the  widow  would 
be  entitled  as  "furniture,"  and  to  save  the  expense  of  a 
reference  to  chambers,  I  shall  order  the  widow  to  repay 
one- half  of  the  £116. 

Solicitors:  Plaskitt,  agent  for  S.  Smoothy,  Braintree; 
Cronin  &  Rivolta;  Foss  &  Legg^  agents  for  F.  R.  T. 
Bloxam,  Eltham. 

(»)  2  A.  A  E.,  87.  («)  10  Sun.,  186. 
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See  2  Jarman  on  Wills  (Randolph  &  subject  of  which  are  not  connected  with 

Talcott's  edition),  361,  top  paging.  the  family  in  whose  possession  they  are 

Pictures,  statues  and  curiosities  may  found  :  M'Micken  9.  M'Micken,  2  Am. 

pass  under  a  bequest  of  "household  Law  Reg.  (N.S.),  489,  Supr.  Court  of 

goods  and  household  furniture  " :  Day-  Cincinnati, 

ton  V.  Tillou,  1  Rob.,  21.  Goods  at  a  testator's  home,  where  he 

Silver  plate  used  at  hotel  held  not  to  :  eats,  sleeps  and  lives,  are  his  household 

Dayton  v.  Tillou,  1  Rob.,  21.  effects,  unless  he  keeps  them  for  traffic 

Though    plate  used    in  the  family  or  merchandise, 

would    pass:    Bums  v.   Winthrop,   1  A  bequest  of  " household  furniture " 

Johns.  Chy.,  829.  will  pass  the  beds,  etc.,  used  by  a  tes- 

Bronzes,  statuary  and  pictures  in  use  tatrix,  who  kept  a  boarding  school,  for 

in  a  house  pass  under  the  term  "  house-  the  use  of  her  boarding  scholars, 

hold  furniture":  Richardson  v.  Hall,  Words  of  a  will  in  their  ordinary 

124  Ma^.,  228,  287-8.  legal  signification  are  taken  to  express 

The  term  ''household  furniture,"  the  testator's  intention,  unless  there  be 
though  not  susceptible  of  strict  defi-  something  either  in  the  will  or  cir- 
nition,  has  acquir^  a  definite  meaning,  cumstances  de  hara  to  indicate  that  they 
by  which  it  is  understood  to  include  were  used  in  a  different  sense, 
everything  which  may  contribute  to  '*  Household  furniture,"  in  the  will 
the  use  or  convenience  of  the  house-  of  a  boarding  house  keeper,  includes 
holder,  or  the  ornament  of  the  house,  what  is  used  for  the  comfort  and  con- 
such  as  plate,  linen,  china,  pictures,  etc.  venience  of  the  boarders,  as  well  as  that 

Where  a  testator,   by  his  will,   be-  used    by  members    of  the  family  or 

queathed  to  A.   "  all  his  library  and  guests  entertained  without  pay. 

household  furniture  of  every  descrip-  "  Household  furniture"  being  articles 

tion,  and  any  other  personal  property  of  trade  of  a  cabinet  maker,  etc.,  would 

not  thereini^er  specifically  devised,"  not  pass  by  these  words,  though  his 

and  by  a  subsequent  clause  devised  to  residence  might  be  in  the  same  buiid- 

B.    "  all  his  real  estate  and  personal  ing  with  his  store.     And  so  of  a  hotel 

property  which  he  may  |Lcquire  after  keeper  living  in  a  different  house, 

the  date  of  the  will,"  and  again  to  B.  The  desks  and  other  furniture  of  a 

'*all  the  rest  and  residue  of  his  real  schoolroom  will  not  pass  by  **house- 

and  personal  estate,  not  thereinbefore  hold   furniture,"  although  the  school 

devised  :  "  Held,  that  a  portrait  of  the  room  is  in  the  residence  of  the  school 

testator,  painted  after  the  making  of  keeper :  Hooper's  Appeal,  60  Penn.  St. 

the  will  and  at  the  time  of  his  death,  R. ,  220. 

still  in  possession  of  the  artist  in  an-  A  watch  which  the  testator  has  been 
other  city,  passed  to  A.  under  the  de-  in  the  habit  of  ^»rrying  on  his  person 
vise  of  ' '  household  furniture. "  does  not  pass  by  a  bequest  of  his  *'  wear- 
By  the  law  of  Ohio,  "  family  pic-  ing  apparel ;"  nor  by  a  bequest  of  his 
tures  "  are  exempt  from  execution,  but,  "  household  furniture ;"  though  a  watch 
per  Storer,  J.,  this  exemption  would  kept  hung  up  in  the  house  might  be  con- 
not  extend  to  the  private  gallery  of  a  sidered  as  household  furniture  :  Gooch 
connoisseur,  nor  to  costly  pictures  the  v,  Gooch,  88  Maine,  585. 
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[10  Chancery  Division,  15.] 
M.R.,  Nov.  6,  1878. 

General  Finance,  Mortgage,  and  Discount  Company 
V.  Liberator  Permanent  Benefit  Building  Society. 

[1878    6.     71.] 
Deed — Estoppel — Mortgage — GratU — Covenants  for  Title — Averment  of  Legal  Estate. 

The  covenants  for  title  in  a  mortgage  of  a  freehold  estate,  whether  read  in  con- 
nection with  the  word  "  grant "  or  not,  do  not  amount  to  that  precise  averment  that 
the  mortgagor  is  seised  of  the  legal  estate  which  is  necessary  to  create  an  estoppel 
as  against  him  and  persons  claiming  under  him. 

A.,  by  deed,  purported  to  grant  a  freehold  estate  to  B.  by  way  of  mortgage.  The 
deed  contained  no  recitals,  but  there  were  the  usual  mortgagor's  covenants  ror  title, 
including  a  covenant  that  the  mortgagor  "  had  power  tagrant  the  premises  in  man- 
ner aforesaid." 

The  mortgage  was  accepted  by  B.  on  the  faith  of  certain  forged  title  deeds  pro- 
duced and  handed  to  him  by  A.  At  the  date  of  the  mortgage  A.  had  not  the  legal 
estate  nor  any  interest  whatever  in  the  property.  Subsequently,  however,  A.  acquired 
the  legal  estate  and  mortgaged  it  to  C. : 

Held,  that,  inasmuch  as  the  mortgage  to  B.  contained  no  precise  averment  that  A. 
was  seised  of  the  legal  estate,  no  estoppel  had  been  created  in  favor  of  B.  as 
against  C. 

Special  case,  stated  for  the  opinion  of  the  court  ander 
Rules  of  Court,  1875,  Order  xxxiv,  rule  1. 

The  action  had  been  brought  by  the  plaintiffs  against  the 
defendants  to  recover  possession  of  certain  freehold  lands 
in  the  parish  of  Cumberwell,  and  also  (by  special  leave)  to 
recover  possession  of  the  title  deeds  relating  thereto. 

*The  lacts,  as  stated  in  the  special  case,  were  to  the  [16 
following  effect : — 

By  an  indenture  dated  the  21st  of  December,  1872,  the 
lands  in  question  were  conveyed  to  John  Woodbine  White 
in  fee  simple. 

By  an  indenture  dated  the  23d  of  December,  1872,  White 
mortgaged  the  property  to  Risdon,  Templeton  and  Clifford, 
in  fee  simple  to  secure  £800  and  interest. 

By  an  indenture  dated  the  14th  of  May,  1873,  and  made 
between  Edward  Downs  of  the  one  part,  and  the  plaintiffs 
of  the  other  part.  Downs  purported  to  grant  and  convey  the 
same  property  to  the  plaintiffs  in  fee  simple,  by  way  of 
mortgage  to  secure  £800  and  interest.  This  mortgage  deed 
contained  no  recitals,  but  there  were  the  usual  mortgagor's 
covenants  for  title,  including  a  coTenant  that  the  mortgagor 
"had  full  power  to  grant  and  convey  the  said  premises  in 
manner  aforesaid." 

Prior  to  the  execution  of  this  mortgage  Downs  produced 
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to  the  plaintiflfs  two  documents  purporting  to  be  the  title 
deeds  under  which  he  claimed  to  be  the  aosolute  owner  in 
fee  simple  of  the  property;  apd  these  two  deeds  were,  upon 
the  execution  of  the  mortgage,  handed  by  Downs  to  the 
plaintiffs,  and  were  now  in  their  possession. 

It  was,  however,  afterwards  discovered  that  these  deeds 
were  forgeries,  and  that  at  the  date  of  the  mortgage  of  the 
14th  of  May,  1873,  Downs  had  not  the  legal  estate,  nor  any 
interest  whatever  in  the  property  in  question. 

By  an  indenture  dated  the  20th  of  May,  1873,  and  made 
between  Risdon,  Templeton*,  and  Clifford  of  the  first  part. 
White  of  the  second  part,  and  Downs  of  the  third  part,  the 
property  was  conveyed,  by  way  of  sale,  to  Downs  in  fee 
simple  discharged  from  the  mortgage  of  the  23d  of  Decem- 
ber, 1872 ;  and  then,  by  another  indenture  of  the  same  date 
and  made  between  frowns  of  the  one  part,  and  the  defend- 
ants of  the  other  part.  Downs  mortgaged  the  property  to 
the  defendants  to  secure  moneys  which  had  been  advanced 
by  them  to  enable  him  to  complete  his  purchase. 

The  defendants  had  not  at  the  time  of  such  advance  or 
mortgage  any  notice  of  the  prior  mortgage  by  Downs  to  the 
plaintiffs. 

By  virtue  of  their  mortgage  the  defendants  were  now  in 

Iossession  of  the  property,  and  also  of  the  genuine  title 
7J  deeds,  *consi8ting  of  the  original  conveyance  to  White 
of  the  21st  of  December,  1872,  the  mortgage  by  him  of  the 
23d  of  December,  1872,  and  the  conveyance  by  him  and  his 
mortgagees  to  Downs  of  the  20th  of  May,  1873. 

The  mortgage  debts  under  both  the  plaintiffs'  and  the  de- 
fendants' mortgages  being  still  unpaid,  the  question  arose 
which  mortgage  was  entitled  to  priority. 

On  the  one  hand,  the  plaintiffs  contended  that  by  virtue 
of  their  mortgage  and  the  subsequent  conveyance  to  Downs 
of  the  20th  of  May,  1873,  the  legal  estate  was  vested  in 
them,  and  that  they  were  accordingly  entitled  as  mortga- 
gees to  the  possession  of  the  property  and  the  genuine  title 
deeds. 

On  the  other  hand,  the  defendants  contended  that  by  vir- 
tue of  the  title  deeds  in  their  hands  and  their  mortgage 
deed  they  were  seised  of  the  legal  estate,  and  were  entitled 
to  possession. 

The  following  questions  of  law  were  accordingly  submit- 
ted by  both  parties  for  the  opinion  of  the  court : — 

(1.)  Whether  the  defendants  were  entitled  to  the  prop- 
erty in  priority  to  the  plaintiffs  in  respect  of  the  moneys 
due  and  secured  by  virtue  of  the  mortgage  of  the  20th  of 
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May,  1873 ;  and  (2.)  Whether  the  defendants  were  bound  to 
deliver  up  possession  of  the  property  and  title  deeds  to  the 
plaintiffs. 

Cliitly^  Q.C.,  and  Farwell^  for  the  plaintiffs :  We  claim 
to  have  a  title  by  estoppel ;  that  is  to  say,  although  at  the 
time  Downs  executed  his  mortgage  to  us  he  had  no  legal  es- 
tate, he — and  all  persons  claiming  under  him — became,  by 
virtue  of  that  mortgage,  estopped  from  denying  that  he  had 
the  legal  estate;  and  the  estoppel  so  created  was  ^^fed" 
by  the  legal  estate  which  he  afterward  acquired  under  the 
conveyance  to  hijn  from  White  and  his  mortgagees,  so  that 
the  legal  estate~thus  became  complete. 

The  doctrine  of  estoppel — which  Lord  Coke,  in  discuss- 
ing it,  describes  as  ^^  an  excellent  and  curious  kinde  of  learn- 
ing" (') — rests,  when  applied  to  a  *'deed  indented" — such 
as  a  deed  of  grant — upon  a  clear  and  precise  averment  of 
title  ;  the  question  considered  in  most  oi  the  cases  upon  the 
subject  being  to  what  *extent  recitals  constitute  such  [18 
an  averment  as  will  operate  as  an  estoppel.  It  now  appears 
to  be  settled  law  that  a  general  recital  will  not  operate  as  an 
estoppel,  but  that  the  recital  of  a  particular  fact  will  have 
that  effect,  Bensley  v.  Bur  don  Q  ;  Sugden's  Vendors  and 
Purchasers  (") ;  Right  v.  Btbcknell  (*) ;  though  in  the  former 
case  Sir  John  Leach  seems  to  have  been  of  opinion  that 
a  simple  conveyance  by  lease  and  release  was  in  itself  sufBi- 
cient  to  create  an  estoppel. 

The  defendants  will  probably  rely  on  the  recent  case  of 
Heath  V.  Grealock  ('),  where,  on  an  ordinary  conveyance  to 
a  purchaser  in  fee,  a  recital  that  the  vendor  was  seised  ''or 
otnerwise  well  and  sufficiently  entitled  in  fee  simple,"  was 
held  not  to  constitute  that  precise  or  unambiguous  aver- 
ment which  the  doctrine  of  estoppel  requires.  In  the  pres- 
ent case — which  is  that  of  a  mortgage,  not  a  simple  convey- 
ance— we  admit  we  have  no  recital  at  all,  but  we  have  the 
usual  mortgagor's  absolute  covenants  for  title ;  and  we  rely 
in  particular  upon  the  covenant  that  the  mortgagor  ''has 
full  power  to  grant  and  convey  the  said  premises  in  manner 
aforesaid,"  which,  we  submit,  is  tantamount  to  an  aver- 
ment that  the  mortgagor  is  absolutely  seized  in  fee,  a 
recital  of  which  fact  would,  according  to  Lord  Cairns'  judg- 
ment in  Heath  v.  Crealocky  be  sufficient  to  create  an 
estoppel. 

(«)  Batl.  Co.  Litt,  862  a.  (*)  2  B.  A  Ad.,  278. 

(•)  2  S.  4  8.,  519;  8  L.  J.  (Ch.),  86.  (»)  Law  Rep.,  10  Ch..  22 ;  11  Eng.  R., 

(»)  Uthed,,p.  789  11.  416. 

26  Eng.  Rep.  59 
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[Jessel,  M.R.:  Can  you  produce  any  authority  for  the 
proposition  that  an  estoppel  can  be  created  by  covenant?] 

We  have  not  been  able  to  find  any  direct  decision  upon 
the  point  in  the  books  or  in  any  of  the  cases  on  estoppel 
collected  in  Dart's  Vendors  and  Jrurchasers  (*) ;  but  there  is 
authority  that,  in  order  to  ascertain  w.hether  a  deed  contains 
a  sufficient  averment  of  title,  you  must  look  at  the  whole 
deed  and  not  merely  at  one  particular  part  of  it. 

In  Crofts  V.  Middleion  ( ),  Lord  Hatherley,  when  Vice- 
Chancellor,  said  the  question  in  such  cases  is  whether  there 
is,  upon  the  whole  deed,  any  distinct  averment  of  the  gran- 
tor's title,  "either  by  recital  or  in  any  other  way."  It 
appears  to  be  now  well  established  that  a  ''grant'*  or 
19]  release"  alone  is  not  such  an  averment,  but  *that  a 
''demise"  is:  Crofts  v.  Middleton  (•).  In  Butl.  Co.  Litt.  (*) 
it  is  stated  that  the  word  "grant,"  standing  alone,  does 
not  imply  a  warranty,  but  that  the  word  "demise,"  as 
importing  a  covenant  for  quiet  enjoyment,  does  imply 
a  warranty,  and  therefore  operates  as  an  estoppel.  The 
word  "grant"  has,  at  all  events,  this  effect — that  a 
grantor  cannot  dispute  with  his  grantee  his  own  title  to 
what  he  has  assumed  to  convey,  Doe  v.  Home  (*) ;  and  if, 
as  in  the  present  case,  a  grant  is  coupled  with  covenants  for 
title,  more  especially  a  mortgagor's  absolute  covenants,  it  is 
difficult  to  see — reasoning  by  analogy — why  that  should  be 
less  capable  of  constituting  a  sufficient  averment  or  war- 
ranty tnan  a  demise.  A  covenant  or  obligation  involves 
statements  which  the  covenantor  is  estopped  from  denying : 
Vin.  Abr.,  "Estoppel,"  (*)  referring  to  Barwicke  v.  Gyb- 
son  (•).  In  Ooodtitle  v.  Bailey  ('),  Lord  Mansfield  says,  "  ft  a 
man  has  made  a  solemn  deed  covenanting  that  another  shall 
enjoy  the  premises,  and  likewise  for  further  assurance,  it 
shall  never  lie  in  his  mouth  to  dispute  the  title  of  the  party 
to  whom  he  has  so  undertaken."  And  in  Bowman  v.  Tay- 
lor (•),  Justice  Taunton  lays  it  down  as  a  principle  "  that  where 
a  man  has  entered  into  a  solemn  engagement  by  and  under 
bis  hand  and  seal  as  to  certain  facts,  he  shall  not  be  per- 
mitted to  deny  any  matter  which  he  has  so  asserted." 

Surely,  if  A.  conveys  to  B.  for  value,  and  covenants  for 
title,  this  is,  in  effect,  an  assertion  by  A.  that  he  has  the 
property  to  sell :  it  is  a  representation  which  operates  on  an 
estoppel. 

(')  6th  ed.,  p.  810.  (•)  8  Cro.  Jac,  297. 

(*)  -2  K.  <&  J..  194.  (')  2  Cowp..  697,  GOO. 

(»)  384  a,  note.  («)  2  A.  A  E.,  278 ;   2  Sm.  L.  C,  7th 

(*)  8  Q.  B.,  766.  pd,  p.  846. 

(»)  P.  9 ;  M,  8.  XV. 
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[Jessel,  M.R.:  There  must  be  a  distinct  and  particular 
statement  of  A.'s  title.  The  doctrine  of  estoppel,  as  ap- 
plied to  a  case  of  this  kind,  is  not  founded  on  representation.] 
But  here  the  covenant  that  the  mortgagor  has  power  to 
grant  is  absolute  and  unqualified,  and  when  taken  in  con- 
junction with  the  grant  necessarily  implies,  as  we  submit,  a 
a  clear  and  distinct  assertion  that  the  grantor  has  the  legal 
estate  to  grant. 

Davey,  Q.C.,  and  Chester^  for  the  defendants,  were  not 
called  upon. 

*Jessel,  M.R.:  It  is  a  very  unpleasant  thing  to  [20 
have  to  decide  a  case  of  this  kind  without  knowledge  of  the 
reasons  for  some  of  the  distinctions  which  are  established 
by  the  old  cases;  but  fortunately,  in  this  particular  in- 
stance, I  have  modern  authority  which,  in  my  opinion,  is 
conclusive  upon  the  subject,  and  therefore  I  am  not  going 
through  those  ancient  decisions,  to  a  portion  of  which  only 
I  have  been  referred,  although  there  are  a  good  many  more 
which,  I  dare  say,  the  counsel  engaged  in  fliis  case  are  well 
acQuainted  with. 

The  real  question  in  this  case  arises  upon  the  contents  of 
a  deed.  A  Mr.  Downs  went  to  the  plaintiffs  with  two  forged 
deeds,  purporting  to  show  his  title  to  certain  property,  and 
borrowed  some  money  from  them  upon  a  mortgage  of  that 
property.  He  afterwards  got  the  defendants  to  advance  him 
the  money  wherewith  to  buy  the  property,  and  the  defend- 
ants unluckily  did  what  no  prudent  mortgagees  should  ever 
do,  that  is,  they  allowed  the  then  owner  of  the  legal  estate 
to  convey  to  Downs  and  then  took  a  mortgage  direct  from 
him.  As  I  have  said,  no  mortgagee  should  ever  allow  the 
le^l  estate  to  get  into  his  mortgagor's  possession. 

However,  the  defendants  did  so,  and  the  mortgage  to  them 
being  dated  the  same  day  as  the  conveyance  to  Downs,  the 
result  was  that  for  a  moment  the  legal  estate- was  in  Downs. 

The  plaintiffs  say  that  that  was  no  fault  of  theirs ;  bat  the 
following  point  arises  between  two  innocent  parties  who  were 
in  fact  cheated ;  no  fault  can  be  shown  to  exist  as  against 
one  more  than  as  against  the  other.  The  plaintiffs  say  that 
by  reason  of  something  in  the  mortgage  to  them  there  was 
an  estoppel  as  against  fiownsand  the  personsclaiming  under 
him,  and  that  that  estoppel  became  filled  or  supplied  by  the 
momentary  conveyance  to  Downs,  which,  in  other  words,  fed 
the  estoppel  and  thereby  vested  the  legal  estate  by  estoppel 
in  the  plaintiffs ;  and  that  is  the  question  I  have  now  to 
decide. 

Now  this  question  depends  upon  decision,  that  is  to  say, 
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upon  authority.  The  whole  doctrine  of  estoppel  of  this 
kind,  which  is  a  fictitious  statement  treated  as  true,  might 
have  been  founded  in  reason,  but  1  am  not  sure  that  it  was. 
There  is  another  kind  of  estoppel — estoppel  by  representa- 
tion— which  is  founded  upon  reason,  and  it  is  founded  upon 
21]  decision  also.  It  is  quite  plain  that  *it  is  not  every 
representation  that  will  do  for  an  estoppel,  and  it  is  not 
every  statement  that  will  do.  In  order  to  find  out  what 
sort  of  statement  will  do,  you  must  have  recourse  to  author- 
ity; and,  as  far  as  I  am  concerned,  I  shall  treat  the  authori- 
ties as  binding  and  conclusive,  for  I  am  not  going  to  inquire 
how  they  came  to  be  decided  in  the  way  they  were :  there 
they  are. 

The  first  case  I  am  going  to  refer  to  is  a  very  modern  case, 
and  so  indeed  is  another.  The  first  case  is  that  of  Heath  v. 
Orealock^  where  the  Lord  Chancellor,  Lord  Cairns,  says 
this(*) :  *'Now,  in  my  opinion,  that  argument"  (that  is,  the 
argument  as  to  estoppel)  "  was  founded  altogether  upon  a 
fallacy.  There  is  no  estoppel  whatever  in  this  case.  The 
conveyances  to  the  purchasers  were  innocent.  They  were 
ordinary  conveyances  by  grant ;  the  operative  words  of 
which,  as  is  well  known,  would  create  no  estoppel."  It  was 
then  well  known,  but  whether  it  was  well  known  at  all 
times  is  another  question,  because  Sir  John  Leach  had  de- 
cided the  contrary;  but  in  1874  it  was  well  known,  because 
the  point  had  been  considered  long  before  ;  there  had  been 
a  decision  in  1831  by  Lord  Tenterden  who  held  the  same  view 
as  Lord  Cairns. 

The  Lord  Chancellor  goes  on  to  say,  "and  the  estoppel, 
if  it  arose  at  all,  would  arise  by  virtue  of  the  first  recital  in 
the  conveyance." 

Now  this  shows  that  the  grant,  though  it  would  amount 
in  equity  to  a  representation,  does  not  amount  in  law  to  a 
representation  that  the  man  has  a  ri^ht  to  grant.  It  is 
very  odd  that  it  should  be  so,  but  it  is  so,  and  that  is  all 
that  one  can  say  about  it.  If  a  man  chose  for  money  to 
grant  an  estate  to  A.,  or  agreed  to  mortgage  it  to  him,  it 
•would  certainly  have  been  held  in  equity  that  he  repre- 
sented he  had  an  estate  to  sell  or  mortgage.  But  that  is  not 
so  at  law  as  regards  estoppel. 

His  Lordship  goes  on,  "The  recital  was  in  substance  the 
ordinary  one  in  such  cases.  It  recited  that  Stephens  was 
seised  or  otherwise  well  and  sufficiently  entitled  to  the  prop- 
erty in  question,  free  from  incumbrances."  What  does 
"well  and  sufficiently  entitled"  mean?    A  man  cannot  be 

(»)  Law  Rep.,  10  Ch.,  30;   11  Eng.  Rep.,  416. 
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''well  and  sufficiently  entitled"  except  he  is  the  owner; 
but  it  is  said  that  he  is  ''well  and  sufficiently  entitled"  if 
he  is  equitable  owner,  and  that  is  important. 

*His  Lordship  then  proceeds,  "Ii  the  recital  had  [22 
been  a  recital  simply  tliat  Stephens  was  seised,  there  might 
have  been  an  estoppel,  but  the  recital  is  one  out  of  which  no 
estoppel  can  arise,  because  it  is  not  precise  or  unambiguous. 
It  is  a  recital  which,  in  substance,  amounts  to  a  statement 
that  he  had  an  estate  either  at. law  or  in  equity,  and  the  fact 
that  it  states  that  the  estate,  whatever  it  was,  was  free  from 
incumbrances,  creates  no  estoppel  for  the  purpose  of  making 
the  legal  estate  pass." 

So  that  his  Lordship  construes  the  rule  as  strictly  as  that, 
namely,  that  a  representation  that  a  man  is  entitled  to  an 
estate  -free  from  incumbrances  is  not  a  representation  that 
he  has  the  legal  estate.  "There  is,  therefore,  no  estoppel 
operating  so  as  to  convey  the  legal  estate  to  the  purchasers." 

Then  Lord  Justice  James  says  that  he  is  of  the  same  opin- 
ion. Lord  Justice  Mellish  says,  ''I  agree  with  what  has 
been  laid  down  by  the  Lord  Chancellor,  that  in  this  case 
there  is  no  estoppel  as  to  the  legal  estate  alleged  to  have 
passed  to  the  purchasers." 

So  that  there  is  modern  decision  to  show  that,  even  in  the 
case  of  recital,  it  must  be  a  strict  recital  that  the  man  has 
the  legal  estate  ;  nothing  less  will  do. 

Then  there  is  a  case  of  Crofts  v.  Middleton(^\  which  was 
a  decision  by  Vice- Chancellor  Wood,  who  says  that  you 
must  look  at  the  deed  to  see — what?  That  there  is  the  pre- 
cise representation  that  the  man  has  the  legal  estate.  That  is 
what  you  have  to  find  from  the  deed — the  precise  represen- 
tation. 

To  the  same  effect  is  the  case  of  Right  v.  BucJcnell  Q,  be- 
fore Lord  Tenterdeii,  where  he  refers  to  a  case  of  Benstey  v. 
BurdoUy  which  came  before  Sir  John  Leach,  who  decided — 
as  it  is  now  settled  he  was  wrong  in  deciding — that  a  lease 
and  release  would  operate  as  an  estoppel  without  more,  aqd 
that  it  does  not  matter  whether  the  word  is  "release"  or 
"grant."  Bertsley  v.  Burdon  is,  I  find,  reported  on  appeal 
in  8  L.  J.  (Ch.),  86,  not  in  6  Russ.  Ch.  Rep.,  as  stated  in  the 
reporter's  note  to  Right  y.  BucJcnell,  The  Lord  Chancellor 
Lyndhurst,  it  is  there  stated,  affirmed  Sir  John  Leach's 
judgment  by  holding  that  there  was  an  estoppel,  but  put  it 
upon  this  ground  solely,  that  there  was  an  allegation  of  a 
particular  fact  by  which  the  party  making  it  was  concluded. 

*What  then  does  this  deed  convey  ?    It  has  no  reci-    [23 

(')  2  K.  4  J.  194.  («)  2  B.  &  Ad,  278. 
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tal  at  all.  It  is  a  comuion  grant,  which  of  course  will  not 
do,  but  the  mortgagor  thereby  covenants  with  the  mortga- 
gee in  the  usual  way,  "that  the  mortgagor  has  full  power 
to  grant  and  convey  the  said  premises  in  manner  aforesaid ;" 
and  then  there  are  other  covenants  which  were  not  relied 
upon, — for  instance  that  the  mortgagor  after  default  should 
quietly  enjoy. 

Now,  it  has  been  said  that  that  covenant  contains  that 
precise  statement  which  is  necessary  in  order  to  support 
this  kind  of  estoppel.  In  the  first  place,  I  am  of  opinion 
that  there  is  no  such  precise  statement  in  the  covenant. 
The  mortgagor  has  power  to  convey  even  if  the  legal  estate 
is  outstanding  in  a  bare  trustee.  He  can  compel  the  trus- 
tee to  come  in  and  grant  the  estate,  and  in  that  way  he 
really  has  the  power  to  convey.  He  has  power  to  call 
upon  the  trustee  to  convey  to  him  and  also  to  convey  "in 
manner  aforesaid."  He  has  power  to  convey  if  he  has  the 
whole  beneficial  interest. 

The  words  of  the  covenant  can  be  fully  complied  with 
without  his  having  a  single  atom  of  legal  estate.  He  only 
covenants  that  he  has  the  power  to  convey,  and  therefore  it 
might  be  that  he  might  have  through  the  medium  of  the 
Statute  of  Uses  a  power  only,  and  this  without  having  any 
estate  at  all ;  or  he  might  have  a  power  under  a  will  which 
would  enable  him  to  convey  by  bargain  and  sale  irrespect- 
ive of  the  Statute  of  Uses.  Therefore,  the  assertion  that 
he  has  a  power  to  convey  is  not  an  assertion  that  he  is 
seised  in  fee  or  that  he  has  any  legal  estate  whatever. 

There  are  other  cases  which  can  be  put  which  would  un- 
doubtedly comply  with  the  words  even  if  there  had  been  a 
recital  instead  of  there  being  merely  a  covenant.  It  appears 
to  me  therefore  that,  having  regard  to  the  decision  of  the 
Court  of  Appeal  which  I  have  mentioned,  there  is  not  in 
this  case  that  precise,  clear,  and  unambiguous  statement 
that  Downs  was  seised  in  fee  or  had  the  legal  estate  which 
is  required  by  the  law  as  settled  by  authority. 

There  is  one  other  observation  which  I  have  to  make  upon 
the  case,  which  is  this.  I  am  not  prepared  to  decide  that  a 
covenant  will  do  at  all.  As  it  is  said  in  Crofts  v.  Middle' 
24]  ton  (*),  you  must  *look  to  the  effect  of  the  deed.  In 
the  first  place,  no  decided  case  has  been  produced  in  which 
it  has  been  held  that  the  covenant  that  a  man  has  a  thing 
shall  be  considered  as  equivalent  to  a  positive  statement 
that  he  has  it ;  and  therefore  there  is  no  authority  in  all  the 
long  line  of  cases  which  makes  a  covenant  sufficient. 

(')  2  K.  A  J.,  194, 
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It  lias  been  attempted  to  argue  the  point  upon  grounds 
of  principle  and  analogy,  which  I  am  afraid  have  very  little 
to  do  with  this  case ;  but  if  you  were  to  adopt  the  principle 
of  Crofts  V.  Middleton  (*),  namely,  that  you  must  look  to 
the  whole  of  the  deed  to  see  what  its  effect  is,  the  result 
would  simply  be  this :  the  covenant  is  an  agreement  that  if 
the  mortgagor  has  not  the  power  to  convey  the  legal  estate 
he  will  be  liable  in  damages ;  it  is  an  agreement  that  he 
shall  be  treated  as  having  it,  and  so  be  liable  to  an  action  if 
the  statement  turns  out  to  be  untrue:  that  is  what  it 
means.  The  covenant  has  no  other  meaning,  it  is  not  a 
mere  assertion  that  he  has  the  legal  estate,  but  an  agreement 
really  that  if  he  has  it  not,  he  will  pay  for  it.  It  is  a  bar- 
gain that  he  has  the  power  to  convey;  but  not  an  assertion 
that  he  has  the  estate ;  and  so  it  does  not  appear  to  me  to 
be  at  all  clear  that  that  would  amount  to  that  precise  aver- 
ment of  a  fact  which  is  necessary  in  order  to  support  the 
doctrine  that  a  subsequent  conveyance  of  the  legal  estate 
will,  so  to  say,  fill  up  the  estoppel  previouslv  created. 

The  last  remark  I  think  it  necessary  to  make  is  this — that 
I  see  no  reason  for  extending  the  doctrine.  It  can  have  no 
operation  except  in  the  case  of  third  parties  who  are  inno- 
cent of  fraud  and  who  have  become  owners  for  value ;  and 
there  can  be  no  reason — as  I  intimated  at  the  beginning  of 
my  judgment — that  I  am  aware  of,  for  preferring  one  inno- 
cent purchaser  for  value  to  another.  As  against  the  man 
himself  or  persons  claiming  without  value,  the  purchaser  or 
the  mortgagee  can  recover  without  anv  recourse  to  estoppel 
at  all ;  therefore,  considering  especially  that  the  jurisdiction 
in  equity  and  common  law  is  now  vested  in  every  court  of 
justice,  so  that  no  action  for  ejectment  or,  as  it  is  now  called, 
an  action  for  the  recovery  of  land,  can  be  defeated  for  the 
want  of  the  legal  estate  where  the  plaintiff  has  the  title  Id 
the  possession,  I  think  I  ought  not  to  attempt  in  any  wny 
to  extend  *thi3  doctrine  by  which  falsehood  is  made  [25 
to  have  the  effect  of  truth.  The  doctrine  appears  no  longer 
necessary  in  law ;  it  appears  no  longer  useful,  and,  in  my 
opinion,  should  not  be  carried  further  than  a  judge  is 
obliged  to  carry  it. 

Under  these  circumstances  I  decide  both  questions  put  to 
me  by  the  special  case  in  favor  of  th«  defendants. 

Solicitors :   BouUon  &  Sons  ;  H.  O,  Wright. 

(')  2  K.  A  J.,  194. 

See  Rawle  on   Covenants  for  Title    shaU  pass  by  an  estoppel,  it  is  neces- 
(4th  ed.),  389  et  %eq.  sary  that  the  deed  shoald  contain  cove- 

In  order  that  an  after-acquired  estate    nants  for  title  of  some  sort  or  kind: 


472                                       CHANCERY  DIVISION.  [Vol.  X. 

1878         General  Fitiance,  <fec.,  Co.  v.  Liberator,  <bc.,  Building  Society.         M.R. 

Edwards  v.  Varick,  5  Den.,  664  ;  Spar-  If  a  party  having  the  equitable  title 
TOW  V.  Kingman,  1  N.  T.,  242  ;  Kim-  to  land,  and  being  entitled  to  the  legal 
mel  V.  Benna,  10  Mo.,  52;  Julian  v.  title,  conveys  the  same  by  a  quitclaim 
Boston,  etc.,  128  Mass.,  5t55.  deed  and  subsequently  acquires  the 
The  execution  of  a  deed  by  a  mar-  legal  title,  it  will  enure  to  his  grantee  : 
ried  woman  does  not  estop  her  from  en-  Welsh  v.  Dutton,  79  Ills.,  465. 
forcing  a  mortgage  given  to  a  third  Where  one  having  no  title  to  lands 
person  by  herself  and  husband  on  the  executes  a  mortgage  thereon  with  cove- 
same  lands,  and  assigned  to  her,  she  nants  of  seisin  and  of  title,  and  after- 
not  joining  in  any  covenant  in  the  wards  acquires  title,  it  enures  to  the 
deed :  Van  Amburgh  v.  Kramer,  16  benefit  of  the  mortgagee ;  and  the 
Hun,  205.  mortgagor  and  his  privies  in  estate,  in 
See  Best  v.  Thiel,  79  N.  T.,  15.  blood  and  in  law,  are  estopped  from 
A  sale  of  lands  on  foreclosure  con-  questioning  that,  at  the  date  of  the 
veys  only  the  estate  of  which  the  mortgage,  the  mortgagor  had  title : 
mortgagor  was  seized  at  the  time  the  Tefft  v.  Munson,  57  N.  Y.,  97,  affirm- 
mortgage  was  given,  and  if  such  mort-  ing  63  Barb.,  32  ;  Byber  v.  Hageman, 
gage  contain  no  covenants  of  warranty,  66  Ills. ,  519. 

the  lien  of  a  second  mortgage  made  A  record,  therefore,  of  the  mortgage 
after  the  mortgagor  had  acquired  a  fee  prior  to  the  acquisition  of  title  by  the 
simple  is  not  affected  by  way  of  estop-  mortgagor  is  constructive  notice  to  « 
pel  by  the  fact  that  the  second  mort-  subsequent  purchaser  in  good  faith, 
gage  was,  as  such,  made  by  a  party  to  and,  under  tne  recording  act,  gives  it 
the  foreclosure  of  the  first  mortgage  :  prioritv  to  his  title  :  Tefft  v.  Munson, 
Smith  V.  De  Rossy,  29  N.  J.  Eq.,  407.  57  N.  Y.,  97,  affirming  63  Barb.,  32 ; 
Under  a  deed  with  covenants  of  war-  Byber  v.  Hageman,  66  Ills.,  519,  521 ; 
ranty,  a  title  afterwards  acquired  by  Wliite  v.  Patten,  24  Pick. ,  324. 
the  grantor  enures  by  way  of  estoppel  See  Chicago  v.  Witt,  75  Ills.,  211  ; 
to  the  grantee  as  against  the  grantor  Heaton  «.  Prather,  84  Ills. ,  330 ;  Irish 
and  his  subsequent  grantees :  m>use«.  v.  Sharp,  89  Ills.,  261;  Heflron  v. 
McCormick,  57  N.  Y.,  310  ;  Rathbun  d.  Flanigan.  37  Mich.,  274  ;  Boyd  f>.  Mun- 
Rathbun,  6  Barb.,  98  ;  Knight  v.  dorf,  30  N.  J.  Eq.,  645  ;  Dnsenbury  t. 
Thayer,  125  Mass. ,  25  ;  Daltonv.  Ham-  Hurlbert,  59  N.  Y.,  641;  Losey  t>. 
ilton,  50  Cal.,  422;  Gibbs  v.  Thayer,  6  Simpson,  11  N.  J.  Eq.,  246 ;  Clark  v. 
Cush.,  30;  Newcomb  «.  Presbrey,  8  Brown,  3  Allen,  509. 
Met.,  406;  Boulter  t).  Hamilton,  15  U.  If  a  conveyance  of  the  right,  title 
C.  Com.  PL,  125;  Featherston  v.  Mc-  and  interest  of  the  grantor  conuins  « 
Dowell,  15  U.  C.  Com.  PL,  162  ;  Ford  v.  covenant  of  warranty  of  title,  and  the 
Cain,  16  U.  C.  Q.  B..  516;  Doe  v.  Mc-  grantor  at  the  date  of  the  conveyance 
Gill.  2  U.  C.  Q.  B.,  483  ;  Broad  well  t.  has  no  title,  but  afterwards  acquires  it, 
Phillips,  30  Ohio  St.  R.,  255 ;  Weis-  the  covenant  does  not  enlarge  the  es- 
ner  v.  Zaun,  89  Wise,  188;  Bell  t>.  tate  conveyed,  so  that  the  title  after- 
Adams,  81  N.  C,  118;  Scoffins  v.  wards  acquired  by  the  grantor  vests  in 
Grandshaff,  12  Kans.,  467;  Hitchcock  the  grantee:  Barrett  v.  Birg,  50  Cal., 
V.  Fortier,  65  Ills.,  289.  655  ;  Gee  v.  Moore,  14  Cal.,  472. 

Where  the  grantor  by  deed  of  war-  It  seems  that  a  deed,  with  full  cove- 
ranty,  which  at  the  time  of  the  convey-  nants  of  warranty,  by  one  in  posses- 
ance  was  defective,  but  afterwards  ac-  sion  as  tenant  by  the  curtesy,  of  "all 
quired  an  indefeasible  title,  this  title  the  right,  title,  interest  and  estate  in 
enured  immediately  to  the  grantee,  and  and  to  a  certain  parcel  of  land"  de- 
the  latter  could  not  elect  to  reject  it  and  scribed,  "  intending  hereby  to  convey 
recover  the  consideration  money  paid  all  the  title  or  estate  in  the  premises 
in  an  action  for  breach  of  covenant  of  which  was  conveyed  or  passed  to  the 
seisin,  but  was  entitled  only  to  com-  grantor  by  a  deed  from  "  the  co-heirs  of 
pensation  for  whatever  damages  he  had  his  wife  (and  which  he  had  in  fact 
sustained :  Knowles  v.  Kennedy,  82  since  reconveyed  through  a  third  per- 
Penn.  St. ,  445.  son  to  her),  warrants  the  title  last  men- 
Even  though  the  last  title  were  ac-  tioned. 
quired  after  suit :  Boulter  v.  Hamilton,  If  the  English  doctrine  of  rebutter 
16  U.  C.  Com.  PL,  125.  by  collateral  warranty  is  part  of  the 
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law  of  Massachusetts,  it  is  only  as  re-  hostile  title  existing  at  the  time  of  his 

stricted  by  the  St.  of  4  &  5  Anne,  c.  16,  conveyance,  because  he  is  estopped  by 

g  21.  his  covenant,  yet  if  the  deed  be  a  mere 

A  deed  from  a  father,  with  fall  cove-  quitclaim,  without  covenant  or  fraud, 

nants  of  warranty,  does  not  bar,  estop  the  grantor  is  not  barred  from  subse- 

or  rebut  his  heirs,  even  to  the  extent  quently  acquiring  and  setting  up  any 

of  assets  received  by  descent  from  him,  other  title,   whether  existing  at    the 

to  assert  against  the  grantee  an  inde-  time  of  his  conveyance,  or  subsequently 

pendent  title  derived  by   inheritance  created. 

from  their  mother,  unless  perhaps  A  grantor  may  set  up,  as  against  his 
when  administration  has  been  taken  own  deed,  a  title  acquired  by  him  by  a 
out  upon  his  estate  and  a  breach  of  the  contemporaneous  or  subsequent  prac- 
covenants  occurs  after  his  estate  has  tical  location  with  an  adverse  posses- 
been  settled:  Russ  v.  Alpaugh,  118  sion  for  the  requisite  length  of  time: 
Mass.,  869.  Cramer  v.  Benton,  64  Barb.,  522. 

Although  a  grantor  cannot  set  up  a 


[10  Chancery  Division,  26.] 
M.R.,  Nov.  11,  1878. 

Rogers  v.  Mutch. 

[1874    R.     18.] 


WUl — Bequetl  to  **  Children  of  A.  who  nhaU  aUain  twenty -one" — Separate  Legacies 

Time  of  Ascertaining  Claee — After-bom  Children, 


Bequest  of  "the  sum  of  £100  to  each  of  the  children  of  my  niece  M.  who  shall 
live  to  attain  the  age  of  twenty -one  years." 

The  niece  survived  the  testatrix,  and  was  still  living,  but  had  not  yet  had  any 
children : 

Held, — applying  the  rule  that,  under  a  gift  of  a  certain  sum  to  each  of  a  class  of 
objects  at  a  future  period,  objects  born  after  the  testator's  death  cannot  be  admit- 
ted,— that  no  child  the  niece  might  have  could  take  under  the  bequest. 

Further  consideration.  Elizabeth  Hill,  widow,  by  her 
will,  dated  the  3d  of  June,  1873,  bequeathed  "the  sum  of 
£100  to  each  of  the  children  of  my  niece  Eliza  Mutch,  who 
shall  live  to  attain  the  age  of  twentv-one  years." 

The  testatrix  died  on  the  31st  of  October,  1873. 

Eliza  Mutch  was  still  living,  and  she  and  her  husband 
were  defendants  in  this  action,  which  was  for  the  adminis- 
tration of  the  estate  of  the  testatrix.'  Mrs.  Mutch  had  not 
yet  had  any  children.  In  distributing  the  estate  the  ques- 
tion arose  whether  any,  and,  if  so,  what  amount  should  be 
set  apart  to  answer  the  legacies  to  the  "children"  of  Mrs. 
Mutch. 

Locock  Webb^  Q.C.,  and  Yate  Lee,  for  the  plaintiffs,  the 
executors :  The  rule  appears  to  be  that,  under  a  gift  of  a 
certain  sum  to  each  of  a  class  of  objects  at  a  future  period, 
no  members  of  that  *class  born  after  the  death  of  the  [26 
testator  can  be  admitted,  otherwise  the  inconvenience  would 
arise  of  having  to  postpone  the  distribution  of  the  estate 

26  Eng.  Rep.  60 
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until  it  could  be  ascertained  how  many  legacies  of  the  given 
amount  would  be  payable:  Ringrose  v.  Bramham{^)\ 
Mann  v.  Thompson  (') ;  Storrs  v.  Benhow  (*) ;  Hawkins  on 
Wills  (*).     They  also  mentioned  Weld  v.  Bradbury  (*). 

Chitty^  Q.C.,  and  Jollife^  for  the  defendants,  Mr.  and 
Mrs.  Mutch. 

Jessel,  M.  R.:  As  I  understand  the  rule,  its  object  is 
simply  one  of  convenience.  In  the  old  case  of  Ringrose  v. 
Bramham^  the  gift  was  of  £60  to  every  child  of  Joseph 
Ringrose  and  Christopher  Rhodes  by  their  present  wives 
wlio  came  of  age,  and  the  Master  of  the  Rolls  says  this : 
''  Here  there  are  distinct  legacies  of  £50  to  each  of  the  chil- 
dren, and  therefore  if  I  am  to  let  in  all  the  children  of  these 
two  persons  born  at  any  future  time,  I  must  postpone  the 
distribution  of  the  testator's  personal  estate  until  the  death 
of  Joseph  Ringrose  and  Christopher  Rhodes,  or  their  wives, 
for  I  can  never  divide  the  residue  until  I  know  how  many 
legacies  of  £60  are  payable."  And  he  distinguishes  the 
case  of  Oilmoie  v.  SeDern  (")  by  saying  that  in  that  case  a 
gross  sunl  of  £860  was  given  to  tlie  children  of  Jane  Gil- 
more,  to  be  paid  to  them  in  equal  shares  at  twentj'^-one,  and 
that  there  was  no  inconvenience  in  postponing  the  vesting 
of  those  shares  until  some  one  of  them  attained  that  age,  so 
as  to  let  in  the  children  born  in  the  meantime,  because  there 
was  nothing  to  do  but  to  set  apart  the  sum  of  £360,  and  the 
residue  of  the  testator's  personal  estate  might  be  immedi- 
ately divided.  So  that  the  rule  is  a  rule  of  convenience ; 
unless  you  adopt  it  you  cannot  divide  the  estate. 

In  Ringrose  v.  Bramham  there  were  children  living  at 
the  death  of  the  testator,  but  the  same  rule  applies,  where, 
as  in  the  present  case,  there  are  no  children  living  at  the 
testator's  death.  If,  in  such  a  case,  you  are  to  let  in  children 
27J  born  after  the  death,  *the  estate  is  no  more  divisible 
in  the  one  case  than  in  the  other ;  and  so  Lord  Hather- 
ley,  when  Vice-Chancellor,  points  out  in  Mann  v.  Thomp- 
son (').  He  saj's  this  (') :  "The  next  case  is  not  a  bequest 
of  a  sum  to  be  divided  among  a  class,  but  a  gift  of  a  certain 
sum  to  each  individual  of  the  class,  where  no  time  is  lixed 
by  the  will  at  which  the  class  is  to  be  ascertained.  I  do  not 
find  any  decided  case  in  which  the  point  has  arisen,  which 
occurs  here  with  regard  to  children,  who  were  neither  in 
esse  at  the  date  of  the  will,  nor  at  the  testator's  death.'' 

(')  2  Cox,  384.  (*)  2  Vern.,  706. 

(«)  Kay,  688.  (•)  1  Bro.  C.  C,  682. 

C)  2  My.  A  K.,  46 ;  3  D.  M.  A  G.,  890.        (')  Kay,  642. 
rt  Page  73. 
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He  then  refers  to  Rinarose  v.  Bramham  (*),  and  says : 
''The  reason  which  he  (the  Master  of  the  Rolls)  gave  for 
excluding  them  the  afte-rborn  children,  seems  to  be  very 
sound,  namely,  the  extreme  inconvenience  of  postponing 
the  distribution  of  the  testator's  personal  estate  until  all  the 
children  who  might  be  born  should  be  ascertained,  which 
would  not  happen  until  the  death  of  their  respective 
parents." 

The  actual  point  in  this  case  did  not  arise  in  Ringrose  v. 
Bramham^  but  still  the  ratio  decidendi  cleary  applies. 

[His  Lordship  then  read  several  other  passages  from  the 
Vice-Chancellor  s  judgment  ("),  and  continued  :]  It  ap- 
pears, therefore,  that  the  Vice-Chancellor  approves  of  the 
decision  in  Ringrose  v.  Bramham^  and  also  of  the  reason 
for  that  decision,  and  would  have  applied  it  to  the  case  be- 
fore him  but  that  the  language  of  the  will  was  sufficient  to 
show  the  testator  contemplated  those  children  only  who 
should  be  living  at  his  death. 

Then  I  find  the  rule  is  laid  down  in  Mr.  Hawkins'  well- 
known  and  valuable  book,  where  he  says  ("):  "The  rule 
which  admits  objects  born  after  the  testator's  death  and  be- 
fore the  period  of  distribution,  to  share  in  the  bequest,  only 
applies  where  the  total  amount  of  the  gift  is  independent  of 
the  number  of  objects  among  whom  it  is  to  be  divided,  and 
is  therefore  not  increased  by  the  construction  adopted.  But 
a  gift  of  a  certain  sum  to  each  of  a  class  of  objects  at  a  fu- 
ture period  is  confined  to  those  living  at  the  testator' s  death. '* 
He  then  illustrates  the  rule  by  referring  to  the  two  authori- 
ties I  have  mentioned,  and  proceeds :  "The  reason  given  is, 
that  in  the  latter  case,  if  afterborn  children  were  admitted, 
*the  distribution  of  the  personal  estate  of  the  testator  [28 
would  have  to  be  postponed  till  it  could  be  ascertained  how 
many  legacies  of  the  given  amount  would  be  payable."  So 
he  obviously  takes  the  same  view  as  has  been  taken  by  the 
authorities,  namely,  that  no  children  born  after  the  testa- 
tor's death  can  be  admitted  unless  the  total  amount  of  the 
gift  is  independent  of  the  number  of  objects. 

So  I  apply  the  rule  in  this  case,  and  hold  that  no  child 
Mrs.  Mutch  may  have  can  take  under  this  bequest. 

Solicitors :  T.  H.  Devonshire;  Chappie^  Welch  &  Chwpple. 

(»)  2  Cox,  384.  («)  Kay,  648,  644.  (»)  Page  78. 
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[10  Chancery  Division,  28.] 
M.R.,  Nov.  18,  1878. 

Simpson  v.  Denny. 

[1876     S.     230.] 

FartUum  Acts,  1868  and  iSlfi— Partition  Action — TVwUeei  representing  Benefidarim 

— Rules  of  Court,  1876,  Order  xvi,  r.  7. 

Order  xvi.  rule  7,  of  the  Rules  of  Court,  1875,  enabling  trustees  to  represent 
their  beneficiaries  in  an  action,  applies  to  an  action  under  the  Partition  Acts,  1868 
and  1876. 


[10  Chancery  Division,  29.] 
M.R,  Nov.  28,  1878. 

29]  *^^  ^^  Gardner's  Trusts. 

Practice — Appointment   of  New  Trustees — Vesting    Order — Lunatic    Trustee  out  of 
Jurisdiction — Order  in  Lunacy  as  well  as  in  Chancery, 

A  petition  for  the  appointment  of  new  trustees  and  for  a  vesting  order,  where  the 
existing  sole  trustee  is  of  unsound  mind  and  out  of  the  Jurisdiction,  need  not  be 
presented  in  Lunacy  as  well  as  in  Chancery. 

This  was  a  petition  under  the  Trustee  Acts  for  the  ap- 
pointment of  new  trustees  of  a  will,  and  for  a  vesting  order 
as  to  copyholds,  the  legal  estate  in  which  was  outstanding 
in  the  customary  heir  of  the  last  surviving  trustee. 

The  heir  was  of  unsound  mind  and  out  of  the  jurisdic- 
tion. 

Levett^  for  the  petitioner :  The  question  is,  whether  the 
vesting  order  can  be  made  in  Chancery  alone,  under^eect.  9 
of  the  Trustee  Act,  1850,  the  trustee  being  out  of  the  juris- 
diction ;  or  whether,  inasmuch  as  he  is  of  unsound  mind, 
the  petition  should  not  be  intituled  and  presented,  and 
30]  *the  order  made,  in  Lunacy  as  well  as  in  Chancery : 
In  re  Mason  Q. 

Jessel,  M.K.:  The  only  point  decided  In  re  Mason 
was,  that  in  the  case  of  a  lunatic  trustee  you  should  intitule 
your  petition  in  Lunacy  as  well  as  in  Chancery  under  the 
3d  section  of  the  act. .  The  Court  of  Appeal,  however,  in 
directing  the  petition  to  be  so  intituled  do  not  appear  to  have 
given  any  reason  for  the  direction.  The  9th  section  of  the 
act  says  that  when  the  trustee  is  out  of  the  jurisdiction  the 
Court  of  Chancery  may  make  a  vesting  order;  and  the  3d 
section  says  that  when  the  trustee  is  a  lunatic  the  Judges  in 

(')  Law  Rep.  10  Ch.  273;  12  Eng.  R,  726. 
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Lunacy  may  make  a  vesting  order.  When  you  read  the 
two  sections  together  they  evidently  mean  this,  that  when  a 
lunatic  trustee  is  within  the  jurisdiction  the  Judges  in  Lu- 
nacy should  make  the  order,  but  that  when  he  is  out  of  the 
jurisdiction  the  Court  of  Chancery — now  the  Chancery  Di- 
vision— may  alone  make  the  order,  just  as  in  the  case  of  any 
other  trustee  out  of  the  jurisdiction. 
There  will,  therefore,  be  the  usual  vesting  order. 

Solicitors :  Phillips  &  Son, 

As  to  the  removal  of  old  and  the  ap-  them  without  reference  to  such  breach 

pointment  of  new  trustees,  see  11  Eng.  of  trust :  Matter  of  Fisher,  6  Victorian 

Kep. ,  646  note  ;  18  Eng.  Rep.,  494  note  ;  Law  Rep.  (Eq.),  73. 

Matter  of  Currie,  post,  p.  587.  The  defendant  corporation  mortgaged 

The  executors,  etc.,  of  a  deceased  certain  real  and  personal  estate  to  two 

trustee  of  personal  property  succeed  to  trustees,  to  hold  and  manage  for  the 

the  trusts,  and  in  case  an  application  protection  and  security  and  ultimate 

he  made  to  appoint  a  new  trustee,  they  payment  of  those  holding  their  bonds, 

are  the  proper  persons  to  initiate  the  The  deed  of  trust  provided  that,  in 

proceedings.     It  is  not  necessary  that  case   of   death,  mental   incapacity  or 

the  creator  of  the  trust  should  be  noti-  resignation  of  either  of  said  trustees, 

fied  of  the  application :    DePeyster  v.  for  the  time  being,  in  the  trusts  therein 

Beekman,  55  How.  Pr.,  90,  and  see  set  forth,  all  the  estate,  right,  interest, 

note,  page  93.  power  and  control  of  such  trustee  shall 

Where  a  trustee  holds  the  legal  title  be  divested  and  cease,  and  the  supreme 

to  real  estate  subject  to  a  trust,  it  will  judicial  court  of  this  state  shall,  upon 

descend  to   his  heirs   subject  to  the  request  in  writing  of  one  or  more  of  its 

trust :  Russell  v.  Peyton,  4  Bradwell,  bondholders,  or  of  the  directors  of  said 

473.  corporation,  appoint  such  successor. 

The  original  trustees  being  dead,  the  One  of  said  trustees  having  deceased, 

court  will  appoint  a  new  trustee  with  and  a  majority  in  interest  of  said  bond- 

the  powers  given  by  the  will,  but  will  holders  having  filed  a  petition  for  the 

not  order  the  trust  fund  paid  over  to  appointment  of  one  to  fill  the  vacancy  ; 

the  beneficiary  to  end  the  trust :  Bur-  after  notice  and  hearing,  such  trustee 

dick  «.  Goddard,  11  R.  I.,  516.  was  appointed  and  accepted  the  trust, 

S.  being  trustee  under  a  voluntary  and  the  court  ordered  that  the  surviv- 

assignment  made  by  G.  &  C. ,  died.     On  ing  trustee,  named  in  the  mortgage, 

a  petition  in  equity,  brought  by  divers  execute  forthwith  all  proper  convey- 

creditors  of  G.  &  C.,  for  the  appoint-  ances  to  vest  title  in  such  co-trustee : 

ment  of  a  new  trustee ;  held  that  the  Held  that  revised  statutes,  c.  51,  §  47, 

death  of  S.  made  a  vacancy  in  the  office  as  amended  1876,  c.  105,  only  applies 

of  trustee  under  Gen.  Stat.  R.  I.,  cap.  "when  no  other  method  of  filling  va- 

167.     Held   farther,    that   under  the  cancies  is  specifically  provided  in  the 

same  statute  a  new  trustee  could  be  appointment,  special  law  or  mortgage  ;'* 

appointed  on  petition  as  well  as  on  bill  and  the  appointment,  in  this  case,  bein^ 

filed:  Ballou,  petitioner^  11  R.  I.,  859  ;  made  in  the  mode  provided  in  the  deed 

Matter  of  Foster,  15  Hun,  887 ;  Pills-  of  trust,   is  not  in  violation  of  that 

bury  V.  E.  &  N.,  etc.,  69  Maine,  894  statute,  but  in  accordance  with  statute 

VVhere    a    settlement    contained    a  of  1876,  c.  8,  and  is  properly  authorized 

power  to  appoint  a  person  or  persons  by  law. 

to  be  a  new  trustee,  and  the  last  trus-  Held,  that  the  order  requiring  the 
tee  committed  a  breach  of  trust  and  surviving  trustee  to  execute  proper  con- 
made  away  with  a  portion  of  the  estate,  veyances  so  as  to  vest  title  in  his  co- 
the  court  after  his  death  appointed  two  trustee,  being  in  acxx>rdance  with  the 
new  trustees  and  vested  the  estate  in  terms  of  the  deed  of  trust,  and  with 
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the  statute  of  1878,  c.  8,  §2,  is  good  :  Where  a  trustee  makes  an  illegal 

Piilsbury  v.  E.  &  N.  A.  Railway  Co.,  investment  he  is  liable  for  any  loss 

69  Maine,  394.  resulting  therefrom,  although  he  have 

A  power  in  a  will  to  appoint  new  resigned  and  a  new   trustee  been  ap- 

trustees  on  the  death  of  tne  trustees  pointed  who  accepted  the  illegal  secu- 

therein  named,   is  not  equivalent  to  rity.     The  old  trustee  is  liable  until 

a  power    to   appoint  new  executors,  actual  payment  of  the  sum  invested  to 

although  the  same  persons  are  in  the  the  new  trustee :  Matter  of  Foster,  15 

will  named  as  trustees  and  executors :  Hun,  387. 
Matter  of  Campbell,  1  Victorian  Law 
Rep.  (Ins.  Prob.  and  Mat.),  82. 


[10  Chancery  Division,  81.] 
V.C.M.,  Nov.  6,1878. 

31]  *NoYE9  V.  Crawlet. 

[1878    N.    42.] 
Demurrer — Statute  of  Limiiations — Partnership  TrartMactums, 

In  1868  the  plaintiff  and  defendant  entered  into  partnership  transactions  which 
came  to  a  final  termination  in  1861,  when  the  defendant  admitted  that  £787  was  due 
to  the  plaintiff,  but  he  never  subsequently  made  any  admission  of  the  debt,  or  prom- 
ise to  pay.    The  plaintiff  brought  an  action  for  an  account  of  the  partnership  dealings : 

Heldt  that  the  Statute  of  Limitations  could  be  set  up  on  denmrrer ;  and  was  a  good 
defence  to  a  claim  for  partnership  accounts. 

Miller  v.  Miller  (*)  dissented  from. 

Demurrer.  This  action  was  brought  by  Thomas  H. 
Noyes,  formerly  an  official  in  a  government  office,  against 
the  defendant,  G.  B.  Crawley,  formerly  a  solicitor,  but  since 
engaged  as  a  contractor  of  works  in  various  parts  of  the  con- 
tinent.    The  claim  stated  as  follows : — 

In  the  year  1858  the  defendant  persuaded  the  plaintiff  to 
join  him  taking  a  lease  of  certain  mining  property  in  Gla- 
morganshire, for  the  purpose  of  working  and  developing  the 
ironstone  and  iron  ore  for  their  mutual  benefit.  The  lease 
was  executed  in  August,  1858,  and  thereby  the  plaintiff  and 
defendant  became  entitled  to  two-thirds  of  the  mining  prop- 
erty in  question,  the  other  third  being  in  the  possession  of 
two  persons  named  Jones  and  Christian.  It  was  contem- 
plated and  agreed,  at  the  time  of  the  lease  to  the  plaintiff 
and  defendant,  that  a  large  sum  of  money  should  be  ad- 
vanced by  the  plaintiff  for  the  expenses  of  carrying  on  the 
works,  and  that  money  was  so  advanced  to  a  considerable 
amount  by  the  plaintiff,  and  lodged  in  a  bank.  The  works 
were  carried  on  by  and  under  the  sole  direction  of  the  de- 
fendant, and  with  apparent  activity,  until  the  month  of 
November,  1860,  the  plaintiff  up  to  that  time  having  the 
greatest  reliance  in  his  integrity;  and  the  defendant  had  in 

(»)  Law  Rep.,  8  Eq.,  499. 
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the  interval  entered  into  treaty  on  behalf  of  the  plaintiff  and 
himself  for  the  purchase,  or  for  a  lease,  of  another  ironstone 
mine.  In  the  month  of  *November,  1860,  the  defend-  [32 
ant  suddenly  abandoned  the  mining  works  and  left  England, 
deeply  involved  in  liabilities  arising  from  speculations  in 
which  he  had  engaged,  and  he  had  ever  since,  except  at  oc- 
casional intervals  (when  he  had  come  to  England  for  a  few 
days  without  the  plaintiflE's  knowledge  of  his  whereabouts), 
resided  on  the  continent  and  in  America,  where  he  had  fol- 
lowed the  business  of  a  contractor  of  works,  having  ceased 
to  take  out  his  certificate  as  a  solicitor.  After  the  defendant 
had  left  England  the  plaintiff  discovered  that  he  had  greatly 
mismanaged  the  concern,  and  had  left  him  in  ignorance  of 
the  position  and  liabilities  of  the  mine  and  works ;  that  he 
had  violated  his  promise  as  to  drawing  checks,  and  had 
drawn  out  of  the  bank  the  whole  of  the  plaintiffs  capital 
and  had  appropriated  it  to  his  own  use,  and  had  not  left  one 
shilling  to  enable  the  plaintiff  to  carry  on  the  works  or  to 
meet  the  dead  rent  of  £200  a  year  payable  for  the  mine,  or 
any  other  liabilities  in  respect  of  the  undertaking.  The 
plaintiff,  with  a  view  to  save  the  property,  was  obliged  to 
raise  and  pay  the  rent  for  a  considerable  time,  but  being  un- 
able to  continue  to  pay  the  same,  the  landlord  entered  into 
possession  and  the  lease  became  forfeited ;  and  the  defend- 
ant, having  failed  to  carry  out  the  arrangement  entered  into 
for  purchasing , the  interests  of  Jones  and  Christian  in  the 
other  third  part  of  the  mine,  left  the  plaintiff  exposed  to 
proceedings  at  the  suit  of  Jones,  who,  after  the  defendant 
had  left  the  country,  sued  the  plaintiff  and  obtained  judg- 
ment against  him.  The  plaintiff  never  received  from  the  de- 
fendant any  sliare  whatever  of  the  profits  realized  by  him 
from  tlie  mine  during  the  period  of  his  management,  and 
when  applied  to  on  the  subject  in  the  year  1861,  shortly 
after  he  had  quitted  England,  the  defendant  admitted  that 
he  had  a  balance  in  hand  (amounting  on  his  own  showing  to 
£787)  which  he  ought  to  have  paid  over  to  the  plaintiff,  and 
stated  that  he  had  lent  the  amount  to  a  third  party,  by 
whom  he  expected  to  be  repaid  in  the  course  of  a  month, 
when  he  would  hand  it  over  to  the  plaintiff ;  but  the  defend- 
ant, notwithstanding  the  said  admission  and  promise,  had 
never  since  paid  the  plaintiff  the  said  balance,  or  any  sum 
whatsoever  on  account  of  the  partnership.  The  plaintiff  had 
repeatedly  applied  to  the  defendant  to  enter  into  an  account 
and  settlement  with  him  in  respect  of  the  partnership,  but 
*the  defendant  had  not  only  refused  to  render  any  ac-  [33 
count  whatever,  but  had  absolutely  repudiated  the  plaintiffs 
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claim  in  every  respect.  The  plaintiff  had  sustained  consid- 
erable loss  and  injury  by  reason  of  the  defendant's  conduct, 
and  the  plaintiff  claimed  to  have  an  account  of  all  dealings 
and  transactions,  including  the  partnership  dealings  between 
the  plaintiff  and  defendant,  and  to  have  the  partnership 
wound  up,  and  payment  of  such  sum  as  should  be  found 
due  on  the  account. 

The  defendant  demurred  to  the  plaintiff's  claim,  alleging 
that  the  same  was  bad  in  law  and  m  equity,  on  the  ground 
that  such  cause  or  causes  of  action  (if  any)  as  were  alleged 
did  not  accrue  within  six  year^  before  the  commencement  of 
this  action,  and  that  the  same  were  barred  as  well  by  the 
Statute  of  Limitations  as  also  by  such  lapse  of  time  as  dis- 
entitled the  plaintiff  to  any  ec^uitable  relief,  and  on  other 
grounds  sufficient  in  law  and  in  equity  to  sustain  this  de- 
murrer. 

Brisiowe^  Q.C.,  and  Hadley^  in  support  of  the  demurrer : 
The  Statute  of  Limitations  is  a  bar  to  the  plaintiff's  claim  in 
this  action ;  but  even  if  the  defence  of  the  statute  could  not 
be  raised,  still  the  transactions  between  the  plaintiff  and  de- 
fendant terminated  so  many  years  ago,  that  the  court  will 
treat  the  claim  as  a  stale  demand.  The  partnership  was 
finally  concluded  in  1861,  and  a  sum  of  money  was  stated  to 
be  due  at  that  time,  but  there  has  been  no  subsequent  ad- 
mission of  the  debt  in  writing,  or  promise  to  pay,  which 
would  take  the  case  out  of  the  operation  of  the  statute. 

Bond  Coxe^  for  the  plaintiff:  This  case  is  concluded  by 
authority  both  as  to  the  mode  of  pleading  the  Statute  of 
Limitations  (21  Jac.  1,  c.  26),  and  as  to  the  application  of 
that  statute  to  any  action  for  partnership  accounts.  Before 
the  Common  Law  Procedure  Act,  it  was  settled  at  law  that 
the  statute  should  be  pleaded  by  way  of  defence  and  not  by 
way  of  demurrer,  as  the  plaintiff  might,  in  his  replication, 
bring  himself  within  the  exceptions  of  the  statute  by  show- 
ing, as  an  issue  of  fact,  that  the  defendant  had  made  a 
part  payment,  or  given  an  unqualified  promise  to  pay,  or  an 
34]  acknowledgment  of  the  debt  in  *writing,  or  was  ab- 
sent beyond  the  seas  during  the  currency  of  the  six  years. 
Since  that  act,  the  same  rule  of  pleading  has  been  recognized 
and  enforced  by  the  Court  of  Queen's  Bench  in  the  recent 
case  of  Wakelee  v.  Davis  (*). 

No  doubt  in  the  case  Dawkins  v.  Lord  Penrhyn(^\  which 
was  affirmed  by  the  Court  of  Appeal,  the  Statute  of  Limita- 
tions as  to  real  actions  (3  &  4  Will.  4,  c.  27)  was  allowed  to 

Q)  25  W.  R.,  60.  {«)  6  Oh.  D.,  318;  22  Eng.  Rep.,  846. 
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be  raised  by  demurrer  even  ore  tenus  ;  but  in  tliat  case  the 
obvious  distinction  which  exists  between  personal  and  real 
actions  was  taken.  In  the  former,  the  remedy  only  is  taken 
away,  while  tlie  right  remains ;  and  in  the  latter  both  the  right 
and  the  remedy  are  gone — the  title  itself  being  extinguished 
at  the  expiration  of  twenty  years ;  and  the  section  of  the  act 
limiting  actions  for  rent  within  six  years  is  only,  in  effect,  a 
re-enactment  of  the  statute  of  James  as  to  arrears  of  rent,  or 
rather,  an  extension  of  the  subjects  enumerated  in  that  stat- 
ute to  arrears  of  rent,  which,  when  accrued,  assume  the  na- 
ture of  a  personal  demand,  arising  from  a  covenant  in  the 
lease,  use  and  occupation,  or  other  personal  liability  in  the 
absence  of  a  distress.  But  even  assuming  that,  in  point  of 
pleading,  it  is  competent  to  plead  the  bar  of  the  statute  by 
demurrer,  instead  of  by  way  of  plea  or  defence,  it  has  been 
held  to  be  inapplicable  to  an  action  for  partnership  accounts, 
on  the  ground  that  such  an  action  is  not,  in  its  true  construc- 
tion, a  simple  action  for  recovery  of  a  debt — even  upon  a 
mercantile  account — where  the  demand  is  only  on  one  side, 
as  between  a  trader  and  his  customer  in  the  ordinary  course 
of  business;  but  it  is  an  action  in  which  there  are  mutual 
demands,  and  in  which  the  plaintiff  may  not  only  not  re- 
recover  anything  from  the  defendant,  but  may,  on  the  result 
of  the  accounts,  have  something  to  pay  to  the  defendant : 
Miller  v.  Miller  (').  Moreover,  in  this  case  the  statement  of 
claim,  which,  for  the  purposes  of  the  demurrer,  stands  ad- 
mitted as  to  every  allegation  in  it,  discloses  circumstances 
which,  besides  the  absence  of  the  defendant  beyond  the  seas, 
except  at  intervals  secret  and  unknown  to  the  plaintiff,  show 
such  gross  abuse  of  confidence  and  fraudulent  conduct  on 
the  part  of  the  defendant,  as  to  make  no  lapse  of  time  a  bar 
to  tiie  action. 

*Bristowe^  in  reply  :  The  case  of  Dawk  ins  v.  Lord  [35 
Penrhyn  (')  is  conclusive  as  to  our  right  to  raise  the  de- 
fence of  the  statute  upon  demurrer,  but  the  question  was 
settled  before  that  case  by  Lord  Eldon  in  Foster  v.  Hodg- 
son ("),  and  by  Sir  L.  Shad  well  in  Iloare  v.  Peck  (*)  and  in 
Praiice  v.  Sympsoni^).  As  to  the  statute  not  running  in 
the  case  of  a  partnership,  no  decision  but  that  of  Miller  v. 
Miller  {*)  can  be  found  in  favor  of  such  an  argument,  and 
great  doubt  is  thrown  upon  that  case  by  Mr.  Justice  Lind- 

(»)  Law  Rep.,  8  Eq.,  499.  (*)  6  Sim.,  61. 
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J^y  C) ;  and  a  similar  question  was  decided  the  other  way 
in  Knox  v.  Gye  (*). 

Malins,  V. U.  :  From  the  allegations  in  this  bill  it  appears 
that  in  the  year  1858  the  plaintiff  and  defendant  entered  into 
an  adventure  for  the  purchase  of  a  mine,  which  I  am  bound 
to  treat  as  a  partnership  undertaking.  Then  it  appears  that 
difficulties  arose  between  them,  and  all  the  dealings  and 
transactions  of  partnership  were  discontinued  in  1860,  and 
finally  came  to  an  end  in  1861,  aft^r  which  the  landlord 
entered  into  possession  for  non-payment  of  rent,  and  the 
lease  was  forfeited. 

The  allegations  in  the  bill,  therefore,  prove  these  things : 
a  partnership  did  exist  between  the  plaintiff  and  defendant, 
but  terminated  in  the  year  1860.  There  was  an  account  ren- 
dered to  the  plaintiff  in  the  year  1861,  which  showed  a 
balance  in  favor  of  the  plaintiff  of  £787,  and  upon  the  alle- 
gations in  this  bill  nothing  can  be  more  clear  ttian  that  the 
plaintiff  in  the  year  1861  would  have  been  entitled  in  an 
action  at  law,  wuich  was  the  only  mode  at  that  time  for  re- 
covering such  sums  as  this,  on  an  account  stated,  to  re- 
cover that  £787.  Now,  the  £787  beins  due  in  1861,  in  order 
to  take  the  case  out  of  the  Statute  of  Limitations,  the  plain- 
tiff is  bound  to  allege,  and  would  have  been  bound  to  prove 
at  the  hearing  of  the  cause,  if  it  had  gone  to  a  hearing, 
either  a  subsequent  promise  to  pay,  and  in  writing,  or  part 
36J  payment,  or  *something  to  take  it  out  of  the  Statute 
of  Limitations.     There  is  no  allegation  of  that. 

Conseq[uently,  here  is  a  case  in  which  all  dealings  and 
transactions  between  the  parties  ceased  eighteen  years  ago. 
An  account  was  stated  seventeen  years  ago,  in  respect  of 
which  there  never  has  been  any  payment  or  any  subsequent 
promise  to  pay.  Now,  therefore,  what  can  be  more  clear 
than  that  this  is  a  case  in  which  the  statute  is  an  absolute 
bar  to  the  demand  ? 

Then  I  have  had  this  argument — assuming  the  Statnte  of 
Limitations  to  be  a  bar  to  the  demand — it  cannot  be  taken 
advantage  of  by  demurrer.  Now,  that  the  Statute  of  Limi- 
tations can  be  taken  advantage  of  by  demurrer  seems  to  me 
to  be  about  one  of  the  plainest  things  that  can  possibly  be. 
Because  a  demurrer  means  simply  this:  "I  admit  all  you 
say  by  your  bill  or  statement  of  claim,  and,  admitting  all 
that,  you  are  not  entitled  to  recover.  Therefore  this  de- 
fendant says:  I  admit  that  I  was  in  partnership  with  you,  I 
admit  that  I  did  render  an  account  which  entitled  you  to 

(•)  Llndley  on   Pftrtpership,  4th  ed.,  («)  Law  Rep.,  $  H.  L.,  656 ;  4  Eng. 
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recover  £787  in  1861,  but,  admitting  all  you  say,  it  appears 
by  your  owu  statement  that  that  promise  was  made  seven- 
teen years  ago." 

Then  comes  the  statute  which  says  that  no  action  can  be 
brought  except  within  six  years  after  the  cause  of  action 
accrued.  Therefore,  on  the  face  of  the  pleadings,  it  ap- 
pears that  the  plaintiff  has  no  right,  and  consequently  it 
necessarily  follows  that  that  can  he  taken  advantage  of  by 
demurrer. 

It  was  settled,  long  before  the  case  of  DawJcins  v.  Lord 
Penrhyn  (*),  that  the  Statute  of  Limitations  can  be  taken 
advantage  of  by  demurrer.  The  decisions  of  Lord  Eldon 
in  the  case  of  Foster  v.  Hodgson  ('),  and  of  Sir  Lancelot 
Shad  well  in  Hoare  v.  Peck  ('i  are  conclusive  that  even  be- 
fore that  case  in  this  court  tne  Statute  of  Limitations  was 
a  good  ground  of  demurrer  to  a  claim  when  on  the  face  of 
the  bill  it  appeared  that  the  right  accrued  more  than  six 
years  before  it  was  filed. 

Then  this  question  came  before  me  in  DawJcins  v.  Lord 
Penrhyn^  where  first  of  all  there  was  a  fatal  bar  according 
to  my  judgment,  which  was  affirmed  by  the  Court  of  Ap- 
})eal,  because  the  plaintiff  claimed  under  an  entail  which 
had  been  barred.  But  then  came  *the  point  that,  [37 
even  supposing  the  estate  tail  was  not  barred,  the  right  had 
accrued  to  the  late  Colonel  Dawkins,  the  father  of  tne  pres- 
ent colonel,  twenty-five  years  before  the  action  was  brought. 
Therefore,  to  my  mind,  it  was  perfectly  clear  that  the  lapse 
of  twenty-five  years  was  a  bar  to  the  right,  because  the 
statute  says  that  no  entry  shall  be  made,  which  also  means 
that  no  action  shall  be  brought — no  action  of  ejectment  in 
this  court  or  any  other,  except  within  twenty  years  after  the 
right  accrued.  There  the  right  had  accrued  twenty-five 
years  before.  Then  the  only  point  was,  could  the  statute 
be  taken  advantage  of  by  way  of  demurrer,  because  in  that 
case  they  demurred  1  The  new  rules  say  you  must  state  one 
cause  of  demurrer,  but,  having  stated  one  cause  of  demur- 
rer, you  may  avail  yourself  of  any  other  ground  of  defence 
by  way  of  demurrer ;  and  therefore,  as  the  Statute  of  Limi- 
tations was  not  mentioned  in  the  demurrer,  I  had  there  to 
consider  the  question  whether  it  could  be  taken  advantage 
of  as  another  ground  of  demurrer,  it  not  having  been  put 
forward  as  the  ground,  or  one  of  the  grounds  in  the  de- 
murrer itself.  I  decided  that  it  could  be,  and  that  de- 
cision was  affirmed  by  the  Court  of  Appeal.  It  is  therefore 
perfectly  settled  in  this  court  that  you  can  take  advantage 

(»)  6  Ch.  D.,  818 ;  22  Eng.  R.,  845.  (»)  19  Ves.,  180.  («)  6  Sim.,  61. 
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of  the  Statute  of  Limitations  by  way  of  defence,  by  de- 
ninrrer. 

Now,  what  is  there  alleged  against  this?  There  are  only 
two  cases  cited ;  one  is  the  case  of  Miller  v.  Millar  ('), 
decided  by  Vice-Chancellor  Stuart,  which  Mr.  Bond  Coxe 
cited  as  a  general  authority,  that,  between  persons  who  have 
been  partners,  where  there  has  once  been  a  partnership,  and 
the  executor  of  one  partner  brings  a  bill  for  an  account 
against  the  other  after  any  lapse  of  time  whatever,  the  stat- 
ute cannot  be  taken  advantage  of.  I  cannot  think  that  Sir 
John  Stuart,  with  his  great  learning  and  experience,  could 
ever  have  intended  to  decide  in  such  a  manner.  On  the 
contrary,  I  believe  the  decision  must  have  proceeded  on  the 
ground  that  in  that  case  the  parties  had  executed  a  deed  by 
which  all  the  partnership  property  was  assigned  on  trust  to 
pay  the  creditors,  and  afterwards  to  divide  what  remained 
between  them.  There,  a  trust  being  created,  nothing  siiort 
of  twenty  years  could  be  a  bar  to  that  trust.  1  think  it 
must  have  proceeded  on  that  ground,  not  on  the  general 
38]  principle  that  as  between  partners,  *no  lapse  of  time  will 
be  a  bar  to  an  action.  If  Sir  J.  Stuart  did  decide  that,  I  can 
only  say  I  entirely  dissent  from  the  decision,  as  every  other 
case  has  dissented  from  it,  and  it  is  certainly  overruled  by 
the  decision  of  the  House  of  Lords  in  Knox  v.  Gye  (*),  which 
decided  the  broad  point  that  where  a  bill  for  an  account  is 
filed  by  the  executors  of  a  deceased  partner  against  the  sur- 
viving partner,  after  the  lapse  of  more  than  six  years,  al- 
though the  business,  which  in  that  case  was  the  business  of 
a  theatre,  was  carried  on  by  the  surviving  partner  dnring 
the  six  years,  the^Statute  of  Limitations  is  a  tinal  bar  to 
such  a  claim  ;  and  that  is  greatly  to  the  benefit  of  society, 
because  it  is  of  the  utmost  importance  that  time  should  put 
an  end  to  all  disputes. 

With  regard  to  the  observation  in  the  short  report  of  the 
decision  of  the  Court  of  Queen's  Bench  in  Wakelee  v.  Da- 
vis  ('),  their  attention  does  not  seem  to  have  been  called  to 
the  authorities  in  this  court  that  have  existed  since  1776, 
namely,  the  derision  of  Lord  Eldon,  which  I  have  referred 
to,  and  that  of  Sir  Lancelot  Shadwell.  But  the  Lord  Chief 
Justice  says,  "The  cause  of  action  remains,  although  the 
remedy  may  be  suspended."  I  do  not  agree  with  that.  The 
cause  of  action  does  not  remain,  because  the  statute  says 
that  no  action  shall  be  brought,  and  if  there  is  no  action, 
why  does  it  remain  in  one  case  more  than  another?     No 

(')  Law  Rep.,  6  Eq.,  499.         (*)  Law  Rep.,  6  H.  L.,  656.  O  25  W.  R.,  60. 
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entry  is  to  be  made  in  one  case  and  no  action  in  the  other. 
The  thing  is  gone,  there  is  no  remedy  whatever.  Then  his 
Lordship  says  ''the  defendant  must  plead  the  statute." 
That  observation  can  have  no  force  here,  because  he  does 
not  plead.  It  is  not  necessary  to  plead,  because  there  is  an 
authority  settled  now,  that  where  you  are  entitled  to  take 
advantage  of  the  statute  you  may  do  it  by  demurrer  instead 
of  by  plea.  Therefore  that  observation  does  not  apply, 
and  I  am  bound  to  say  that  the  case  of  Wakelee  v.  Davis 
is  an  authority  which  I  cannot  understand  after  Ihe  decision 
of  the  Court  of  Appeal,  which  is  so  utterly  inconsistent 
with  it,  and  which  is  a  subsequent  decision.  I  think  Wake- 
lee V.  Davis  must  be  considered  to  be  overruled  by  that  au- 
thority. 

Therefore,  on  every  principle,  as  well  as  authority,  I  am 
bound  to  come  to  the  conclusion,  which  I  do  with  the  most 
entire  satisfaction,  that  the  Statute  of  Limitations  is  a  bar 
to  such  a  claim  as  *this  ;  and  that  no  party  can  main-  [39 
tain  an  action  against  a  person  who  has  been  in  partnership 
with  him  after  the  lapse  of  six  years  from  the  determination 
of  the  partnership,  unless  there  has  been  something  in  the 
interval  to  bind  the  parties.  I  entirely  agree  with  the  law 
as  laid  down  by  Mr.  Justice  Lindley,  in  the  passage  to 
which  Mr.  Bristowe  has  referred  me.  Mr.  Justice  Lindley 
saysC):  ''So  long,  indeed,  as  a  partnership  is  subsisting, 
and  each  partner  is  exercising  his  rights  and  enjoying  his 
own  property,  the  statute  has,  it  is  conceived,  no  applica- 
tion at  all;  but  as  soon  as  a  partnership  is  dissolved" 
(which  it  was  here  in  1860),  "or  there  is  any  exclusion  of 
one  partner  by  the  others,  the  case  is  very  different,  and 
the  statute  begins  to  run."  He  then  says :  "  This  has  been 
decided  by  the  House  of  Lords  in  Knox  v.  Oye  {^\  in  which 
a  surviving  partner  relied  on  the  statute  as  a  defence  to  a 
suit  for  an  account  instituted  by  the  executor  of  a  deceased 
partner.  The  deceased  partner  had  died  more  than  six 
years  before  the  filing  of  the  bill,  and  the  right  of  his  exec- 
utor had  never  been  recognized.  The  surviving  partner, 
however,  had  continued  the  partnership  business  and  had 
got  in  outstanding  assets  within  six  years.  The  Vice-Chan- 
cellor  Wood  held  that  the  statute  was  not  a  bar  to  the  suit ; 
but  the  decision  was  reversed  by  Lord  Chelmsford  on  ap- 
peal, and  the  House  of  Lords  affirmed  Lord  Chelmsford's 
decision."  And  I  am  very  glad  they  did,  for  I  think  it  is 
very  greatly  to  the  interest  of  society  that  the  Statute  of 

(>)  4th  ed.,  p.  966.  (•)  Law  Rep.,  6  H.  L.,  656;  4  Eng.  R.,  44. 
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Limitations  should  be  applied  to  every  case  where  it  can 
with  fairness  be  applied. 

Then,  with  regard  to  the  case  of  Miller  v.  MiUer  (*),  Mr. 
Justice  Lindley  says  this:  "  Miller  v.  Miller  is  hardly  con- 
sistent with  this,  unless  on  the  ground  that  there  was  no 
dissolution."  Here  1  have  a  case  in  which,  beyond  all 
question,  on  the  allegations  in  the  bill,  there  was  a  disso- 
lution, or  a  termination,  which  is  the  same  thing.  The  par- 
ties had  dealings  and  transactions,  but  when  the  landlord 
put  an  end  to  the  lease  in  1860  all  operations  ceased. 

The  demurrer,  therefore,  must  be  allowed  in  the  usual 
way,  with  costs,  which  will  give  the  defendant  the  whole 
costs  of  the  action. 

40]  *Bond  Coxe  asked  for  leave  to  amend,  and  observed 
that  his  Lordship  had  not  referred  to  what  might  be  called 
the  abuse  of  coniidence  and  the  allegations  of  fraud. 

Malins,  V.C:  I  shall  certainly  not  give  leave  to  amend. 
As  to  the  allegations  of  abuse  of  coniidence  and  fraud,  I  do 
not  consider  there  is  any  fraud.  The  circumstances  all  re- 
solve themselves  into  partnership  dealings  and  transactions. 
Abuse  of  confidence  is  so  frequent  in  partnership  matters, 
that  it  would  indeed  be  lamentable  if  the  court  allowed  such 
an  exception  as  that  an  action  might  be  brought  after  six 
years  where  there  was  a  breach  of  confidence. 

Solicitor  for  plaintiff :   C.  A.  Emmett. 
Solicitors  for  defendant :   Randall  &  Angler. 

(')  Law  Rep.,  8  Eq.,  499. 

In  New  York  the  defence    of  the  Fogal «.  Pino,  17  Abb.,  114 ;  Wagoner 

statute  of  limitations  can  only  be  inter-  «i   Jermain,  8  Denio,   806  ;    Bihin    v. 

poeed  by  answer,  and  cannot  be  raised  Bihin,  17  Abb.,  19  ;  Eeyser  «.  Keyser, 

by  demurrer :    Ck)de  Civil    Procedure,  16  Hun,  602 ;  Williams  9.  Willis,  15 

§418;    Sands  v.    St.  John,  86  Barb.,  Abb.   (N.S.),   11;  Clinton  v.    Eddy,  I 

628,  28  How.,  140,  affirmed  by  Court  Lansing,   61  ;    Chappell  t.  Danion,  1 

Appeals,  June,  1865,   29   How.,  574;  Cromp.  &  Jerv.,  1. 
Voorhies  v.  Voorhies.  24  Barb.,  150 ;        See   Bliss's  Code   Pleading,  §  855 ; 

Colton  «.   Maurer,  8  Hun,   652  ;    Lef-  Selover  v.  Coe,  68  N.  Y.,  438  ;  Baldwin 

ferts  r>,   Hollister,  10  How.    Pr.,  8S3 ;  «.  Martin,  14  Abb.  (N.S.),  9  ;  Kiley  v. 

Humphrey  9.  Persons,  28  Barb.,  314;  Corwin,  17  Hun,  597. 
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[10  Chancery  Division,  40.] 
V.C.M.,  Nov.  9,  1878. 

In  re  Jones. 
Jones  v.  Caless. 

/  [1877    J.     62.] 

AdminutraHon  Action — Contit — Lapsed  S?uii^, 

The  cases  in  which  a  lapsed  share  of  real  or  personal  estate  will  be  the  primary 
fund  for  payment  of  costs  of  administration,  discussed. 

8coU  V.  Cumberland  (•)  and  Oowan  v.  Bronghton  (*)  explain^. 

William  Jones,  of  Ratley,  farmer,  by  his  will,  dated  in 
1871,  gave  all  his  estate  la  lands  at  Ratley  to  the  use  of  his 
brother  Thomas  Jones,  subject  to  all  mortgages  charged 
thereon,  and  also  charged  with  a  sum  of  £4,000 ;  and  he 
bequeathed  to  trustees  all  his  personal  estate  and  effects 
upon  trust,  after  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  for  persons  tlierein  named. 

The  gift  of  the  lands  at  Ratley  lapsed  by  the  death  of 
the  devisee  in  the  lifetime  of  the  testator,  and  the  question 
arose  how  the  costs  of  the  suit  were  to  be  paid,  whether 
they  ought  to  come  out  of  the  lapsed  share  or  out  of  the 
residuary  personal  estate. 

*  Tweedy^  for  the  plaintiff.  ^  [41 

Henderson^  for  the  heir-at-law :  In  Scott  v.  Cumber- 
land (*)  a  lapsed  share  of  real  estate  was  made  to  bear  the 
costs  in  priority  to  personal  estate  effectually  disposed  of, 
but  in  this  case  the  testator  has  directed  that  the  personal 
estate  shall  bear  his  testamentary  expenses,  which  include 
these  costs  :   Eyre  v.  Marsden  (*). 

Bardswelly  for  the  next  of  kin :  Scott  v.  Cumberland 
lays  down  a  rule  of  law  which  applies  to  this  case,  and  the 
lapsed  realty  ought  to  bear  the  costs. 

In  Oowan  v.  Brouglitoni^)  your  Lordship  applied  the 
rule  laid  down  in  Scott  v.  Cumberland  to  a  lapsed  share  of 
residuary  estate,  and  held  that  such  lapsed  share  was  the 
primary  fund  for  payment  of  costs. 

The  Master  of  the  Rolls  in  Trethewen  v.  Helyar  (*),  and 
Vice-Chancellor  Bacon  in  Fenton  v.  Wills  (^)^  dissented 
Irom  your  Lordship's  opinion  in  Oowan  v.  Brougliton^  but 
Scott  V.  Cumberland  has  never  been  dissented  from. 

(«)  Law  Rep.,  18  Eq.,  678;   11  Eng.        (»)  4  My.  <&  Or.,  281. 
R.,  646.  (*)  4  Ch.  D.,  63  ;  19  Eng.  R.,  662. 

(<)  Law  Rep.,   19   Eq.,   77;    U    Eng.  ^    (*)  7Ch.  D.,  83;  23  Eng.  R.,  884. 
R.,  687. 
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Cozens- Hardy ^  fon  parties  in  the  same  interest. 

Malins,  V.C.:  No  one  can  doubt  that  the  residuary 
personal  estate  is  primarily  the  fund  for  payment  of  the 
costs  of  administration,  and  all  that  I  intended  to  decide  in 
Oowanv,  Broughton  was,  that  where  the  residuary  person- 
alty is  given  to  a  person  who  dies  in  the  life  of  the  testator, 
such  personalty  is  no  less  the  primary  fund  for  payment 
of  the  costs  than  it  would  have  been  if  the  legatee  had  sur- 
vived. [His  Lordship  then  referi-ed  to  the  cases  of  TVe- 
iheweny.  Helyar  and  Fentonv,  Wills,  and  pointed  out  that 
the  decision  in  those  cases  was  in  accordance  with  his  de- 
cisions in  the  cases  before  him.] 

But  in  this  case  the  testator  has  directed  that  the  person- 
42]  alty  *shall  remain  the  primary  fund  for  payment  of 
testamentary  expenses,  which  includes  general  costs  of  suit, 
and  thejr  must  therefore  be  paid  out  of  the  residuary  per- 
sonalty in  priority  to  the  lapsed  devise  of  real  estate. 

Solicitors:  GlyneSy  Son  &  Church;  BurtoUy  Teates  <fe 
Hart;  Sharpe^  Parkers  &  Co. 


[10  Chancery  Division,  42.] 
V.C.M..  Nov.  4,  1878. 

In  re  Hernk  Bay  Waterworks  Company. 

PelUion  to  wifid  up  hy  Debenture  Holden — Powers  under  the  Act 

An  unregistered  company,  incorporated  by  act  of  Parliament,  borrowed  money 
under  the  powers  of  their  act  upon  debentures,  and  the  debenture  holders,  not  beinj^ 
able  to  get  payment  of  their  principal  or  interest,  obtained  the  appointment  of  a  re- 
ceiver, but  the  profits  of  the  cfiiicern  not  being  sufllicieut  to  keep  down  the  intere,"*t 
upon  the  debentures,  the  debenture  holders  presented  a  petition  for  winding  up  tin; 
company,  and  for  sale  of  the  concern : 

l/eld,' thAt  the  only  rights  the  debenture  holders  had  under  the  act  of  Parliament 
were  the  appointment  of  a  receiver  and  priority  over  other  debtors  ;  and  not  being 
in  the  position  of  ordinary  mortgagees,  they  could  have  no  winding  up  or  sale  of  ibo 
undertaking. 

Petition  dismissed. 

This  was  a  petition  to  wind  up  the  Herne  Bay  Water- 
works Company,  which  was  an  unregistered  company  in- 
corporated by  act  of  Parliament  in  1867.  By  this  act,  with 
which  the  Companies  Clauses  Consolidation  Act,  1845,  was 
inocrporated,  it  was  provided  by  the  11th  section  that  the 
company  should  be  at  liberty  to  borrow  on  mortgage  any 
sum  not  exceeding  £1,200.  By  the  12th  section  it  was  en- 
acted that  the  mortgagees  of  the  said  company  might  en- 
force payment  of  tlie  arrears  of  interest  or  principal,  or 
interest  due  on  their  mortgages  by  the  appointment  of  a 
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receiver;  and  bj'  the  13th  section  it  was  enacted  that  all 
moneys  to  be  borrowed  on  mortgage  under  the  act  from 
the  time  when  the  said  moneys  should  be  advanced,  and 
the  interest  for  the  time  being  due  thereon,  should  have  pri- 
ority against  the  company,  and  all  the  property  from  time 
to  time  of  the  company,  over  all  other  claims  on  account 
of  *any  debts  to  be  incurred  or  engagements  to  be  en-  [43 
tered  into  by  them.  The  whole  of  the  capital  was  raised, 
and  in  September,  1869,  the  company  borrowed  from  the 
petitioners  the  sum  of  £1,200  at  6  per  cent,  per  annum,  on 
mortgage  of  their  undertaking.  The  mortgages  were  in  the 
form  prescribed  by  the  Companies  Clauses  Consolidation 
Act,  1845.  The  company  failed  to  pay  the  interest  due  in 
respect  of  the  mortgage,  and  on  the  7th  of  May,  1872,  a  bill 
was  filed  by  the  petitioners  against  the  company  for  an  ac- 
count of  what  was  due  on  their  mortgage,  and  for  a  decree 
for  payment  of  the  amount,  and  the  appointment  of  a  re- 
ceiver. On  the  20th  of  July,  1872,  the  case  came  on  before 
the  Master  of  the  Rolls,  who  appointed  J.  B.  Turner  the 
receiver,  and  on  the  27th  of  July,  1872,  an  account  was 
ordered  to  be  taken  and  inquiries  made  in  respect  of  charges 
and  priorities  on  the  undertaking.  On  the  16th  of  June, 
1876,  the  receiver  passed  his  account,  when  it  appeared  there 
were  no  funds  in  hand  out  of  which  the  principal  and  inter- 
est due  to  the  petitioners  could  be  paid,  but  there  was  a 
debt  due  to  the  receiver  for  moneys  paid  by  him  in  respect 
of  the  works.  On  the  18th  of  March,  1878,  there  was  due 
to  the  petitioners  for  principal  and  interest  £1,745,  without 
including  a  considerable  sum  for  costs,  and  this  sum  was 
still  due  and  owing  to  the  petitioners. 

On  the  7th  of  November,  1877,  the  petitioners  entered  into 
an  agreement  to  sell  their  interest  in  the  undertaking  to 
Robert  Sankey  and  Frederick  Flint  for  the  sum  of  £1,900, 
and  to  obtain  the  sanction  of  the  court  to  a  foreclosure 
order,  but  the  petitioners  were  advised  that  no  decree  or 
order  for  foreclosure  could  be  obtained,  and  that  in  order 
to  realize  their  security  by  sale  of  the  undertaking  it  was 
necessary  to  wind  up  the  company.  To  carry  out  this 
arrangement  the  present  petition  was  presented  for  an  order 
to  wind  up  the  company,  for  the  appointment  of  a  liqui- 
dator, and  for  sale  and  transfer  of  the  undertaking.  It 
was  in  evidence  that  the  company  were  at  present  unable  to 
provide  a  proper  and  sufficient  supply  of  water  to  the  dis- 
trict of  Heme  Bay,  but  that  the  works  might  be  improved 
and  made  capable  of  effecting  all  that  was  requisite  by  the 
outlay  of  £1,000,  and  that  the  intended  purchasers  would 
26  Eno.  Rep.  62 
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be  willing  to  restore  the  works,  and  to  place  the  undertak- 
ing on  a  proper  footing. 

44]    *Ouis$€^  Q.C.,  and  B.  Driice^  in  support  of  the  pe- 
tition : 

This  company  is  now  in  so  hopeless  a  state  that  it  is  im- 
possible for  them  to  carry  on  the  undertaking,  or  to  supply 
the  district  of  Heme  Bay  with  the  requisite  quantity  of 
water.  The  petitioners  are  unable  to  obtain  repayment  of 
their  money,  and  the  receiver  is  obliged  to  apply  all  the 
tolls  and  profits  in  keeping  up  the  works,  consequently 
there  is  nothing  left  for  the  petitioners.  The  only  prospect, 
therefore,  for  the  benefit  of  all  parties  is  that  the  undertak- 
ing should  be  wound  up,  and  the  petitioners  would  then  be 
able  to  effect  a  sale  of  tne  property  to  persons  who  are  now 
willing  to  give  £1,900,  ana  to  carry  on  the  works  so  that 
they  may  become  profitable.  The  law  is  laid  down  by  the 
case  of  In  re  Eamouth  Docks  Company  {^\  that  where  it  is 
shown  that  there  is  no  other  process  by  which  the  difficul- 
ties of  a  company  can  be  overcome,  then  there  must  be  a 
winding  up  of  the  concern.  In  that  case  a  receiver  had  not 
been  appointed,  and  the  court  declined  to  wind  up  the  com- 
pany until  a  receiver  had  been  appointed  and  it  had  been 
found  that  he  had  failed  to  obtain  payment.  Here  a  re- 
ceiver has  been  appointed,  and  he  has  failed  to  obtain  funds 
for  paying  off  the  mortgage.  In  the  case  of  In  re  Bradford 
Navigation  Company  (*),  the  court  ordered  a  canal  company 
to  be  wound  up  where  it  was  found  that  the  company  could 
not  be  successfully  carried  on ;  and  a  similar  order  was 
made  in  In  re  Wey  and  Arun  Junction  Canal  Company  (*), 
where  the  canal  was  being  worked  at  a  loss,  and  in  In  re 
Basingstoke  Canal  Company  (*).  It  may  be  that  it  will  be 
necessary  to  obtain  an  act  of  Parliament  for  the  purpose  of 
selling  the  undertaking,  but  without  the  sanction  of  the 
court  the  company  have  no  power  to  spend  money  in  ap- 
plying for  an  act. 

Higgins^  Q.C.,  and  Millar^  for  the  company,  opposed  the 
petition :  The  first  question  is  a  mere  matter  of  law,  and 
we  contend  that  the  court  cannot  make  an  order  to  wind  up 
a  company  upon  a  petition  by  debenture  holders,  who  are 
not  the  persons  to  present  such  a  petition  within  the  mean- 
45]  ing  of  the  winding-up  acts.  *Secondly,  we  contend 
tliat,  even  if  the  court  has  Jurisdiction  to  make  the  order, 
the  particular  circumstances  of  this  case  are  such  that  no 
order  to  wind  up  ought  to  be  made.     This  is  a  petition  by 

(»)  Law  Rep.,  17  Eq.,  181.  (»)  Law  Rop.,  4  Eq.,  197. 

O  Law  Rep.,  10  Eq.,  331.  (♦)  14  W.  R.,  956. 


Vol  X.]  CHANCERY  DIVISION.  491 

Y.C.M.  In  re  Heme  Bay  Waterworks  Company.  1878 

Statutory  debenture  holders  who  have  taken  their  security 
under  the  act  of  Parliament,  which  says  that  they  are  enti- 
tled to  recover  their  principal  and  interest  by  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  tolls  and  profits 
of  the  company  for  keeping  down  the  mortgage.  Debent- 
ure holders  have  no  security  beyond  this,  and  they  are  not 
entitled  to  the  right  of  sale  and  foreclosure  like  ordinary 
mortgagees.  The  case  of  In  re  Exmouth  Docks  Company 
is  distinctly  an  authority  in  our  favor,  for  in  that  case(') 
your  Lordship  observed  that  the  only  remedy  the  lender  of 
money  under  the  act  h^s  is  the  appointment  of  a  receiver, 
and  he  is  entitled  to  no  other  remedy.  That  case  was  de- 
cided upon  the  authority  of  Gardner  v.  London^  Chaiham 
and  Dover  Railway  Company  ('). 

If  a  winding-up  order  is  made  upon  this  petition  the  effect 
will  be  to  oust  tne  generaf  creditors  of  the  company,  who 
stand  behind  the  debenture  holders,  while  if  the  company 
is  carried  on  we  have  evidence  to  show  that  by  an  outlay  of 
not  more  than  £1,000  the  works  may  be  so  improved  as  to 
supply  the  whole  district  with  water,  and  the  undertaking 
may  then  be  carried  on  at  a  profit.  The  company  have  the 
expectation  of  being  able  to  raise  this  money,  and  they  ob- 
ject to  having  the  concern  broken  up  and  destroyed  and  all 
their  interests  thrown  away. 

Malins,  V.C:  As  there  appears  to  be  no  prospect  of  an 
amicable  arrangement  being  made  between  the  parties  in 
this  case,  I  must  decide  the  not  unimportant  question  raised 
by  the  petition,  whether  a  company  of  this  kind  established 
by  act  of  Parliament  to  supply  a  town  with  water,  which  has 
also  power  given  by  their  act  of  borrowing  money  in  fur- 
therance of  those  objects,  can  be  wound '  up  if  there  is 
default  in  payment  of  principal  and  interest  secured  by, 
debentures.  This  act  of  Parliament  was  passed  in  July, 
1867.  It  authorized  the  company  to  raise  £1,200  by  de- 
bentures, and  the  ^debenture  holders  were  to  have  the  [46 
security  of  all  the  property  of  the  company,  the  general 
creditors  standing  behind  them.  The  debenture  holders  are, 
therefore,  the  first  creditors,  and  have  all  the  remedies 
which  mortgagees  under  the  act  of  Parliament  can  have 
against  the  property  of  the  mortgagor.  It  appears  that  the 
petitioners  advanced  to  the  company  in  1869  the  whole 
amount  they  were  authorized  to  raise  by  debentures,  namely, 
£1,200.  They  took  security  in  the  usual  form  for  repay- 
ment of  the  principal  and  interest  at  6  per  cent,  per  annum. 
It  is  admitted  that  not  one  single  penny  has  been  paid  in 

(')  Law  Rep.,  17  Eq.,  189.  («)  Law  Rep.,  2  Ch.,  201. 
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respect  of  principal  or  interest  from  that  day  to  this.     The 

{)Osition  of  the  petitioners,  therefore,  is  certainly  a  hard  one, 
laving  for  nine  years  been  kept  out  of  their  principal  and 
interest,  and  now  they  find  that  nnless  something  is  done 
there  is  no  hope  of  anything  more  in  the  future  than  in  the 
past. 

What,  then,  are  they  entitled  to?  There  are  certain  cred- 
itors who  have  no  right  to  call  on  their  debtor  to  pay  the 
principal,  as,  for  instance,  a  man  who  lends  money  to  the 
government,  has  no  right  to  call  upon  the  government  to  re- 
pay him.  The  owner  of  £100  consols  has  a  right  to  three 
pounds  per  annum  for  ever,  but  he  cannot  call  on  the  gov- 
ernment to  repajr  the  principal.  The  only  mode  bv  which 
he  can  obtain  his  principal  is  bj^  selling  his  stock.  The 
question  is,  whether  these  mortgagees  are  entitled  to  say. 
We  lent  Che  money  in  the  ordinary  way  of  mortgagor  and 
mortgagee,  and  we  are  entitled  to  all  the  remedies  of  mort- 
gagees ;  and  if  you  do  not  pay,  we  will  sell  or  foreclose. 
But  they  cannot  sell  or  foreclose.  Why,  then,  are  they  de- 
prived of  these  remedies?  It  must  be  because  they  do  not 
stand  in  the  position  of  ordinary  mortgagees.  They  have 
advanced  their  money  under  the  act  of  Parliament,  which 
gives  them  only  one  remedy,  which  is  tlie  appointment  of  a 
receiver,  and  with  that  remedy  they  must  be  content.  The 
argument  on  the  other  side  is,  that  if  the  ordinary  remedy 
is  not  open  to  them  they  must  break  up  the  concern.  In  the 
case  of  In  re  Exmouth  Docks  Company  {')  I  said  that  the 
principle  acted  upon  in  Gardner  v.  London^  Chatham  and 
Dover  Railway  Company  (')  was  applicable  to  that  case ; 
and  the  act  of  Parliament  having  given  the  remedy  by  the 
47J  appointment  of  a  receiver  *onl  v,  the  lender  of  money 
must  be  taken  to  have  acted  with  the  knowledge  of  that  fact, 
and  in  reliance  on  that  remedy  which  the  act  of  Parliament 
has  given  him.  Then  I  referred  to  the  reasons  given  by 
Lord  Cairns,  which  were  these,  ''  Whatever  may  be  the  lia- 
bility to  which  any  of  the  property  or  effects  connected  with 
it  may  be  subjected  through  the  legal  operation  and  con- 
sequences of  a  judgment  recovered  against  it,  the  under- 
taking, so  far  as  these  contracts  of  mortgage  are  concerned, 
is,  in  my  opinion,  made  over  as  a  thing  complete,  or  to  be 
completed;  as  a  going  concern,  with  internal  and  Parlia- 
mentary powers  of  management  not  to  be  interfered  with : 
as  a  fruit-bearing  tree,  the  produce  of  which  is  the  fund  ded- 
icated by  the  contract  to  secure  and  to  pay  the  debt.  The 
living  and  going  concern  thus  created  by  the  Legislature 

(')  Law  Rep.,  17  Eq.,  181.  («)  Law  Rep.,  2  Ch.,  201. 
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must  not,  under  a  contract  pledging  it  as  security,  be  de- 
stroyed, broken  up,  or  annihilated."  In  that  case  no  ques- 
tion of  winding-up  could  arise,  but  what  the  creditors 
wanted  was  to  sell  the  surplus  lands,  and  the  decision  was, 
tliat  the  creditors  were  not  in  the  position  of  mortgagees  en- 
titled to  have  tlie  lands  sold,  but  they  were  entitled  only  to 
the  tolls  or  fruits  of  the  undertaking. 

Bearing  in  mind  the  nature  of  these  securities,  what  are 
the  powers  given  to  the  holders  thereof  under  the  act  of 
Parliament?  First,  then,  by  the  11th  section  the  company 
have  power  to  borrow  on  mortgage  £1,200.  By  the  12lli 
section  the  mortgagees  have  power  to  enforce  payment  of 
the  arrears  of  interest  or  principal,  or  principal  and  interest 
due  to  them,  by  the  appointment  of  a  receiver;  and  by  the 
13th  section  all  moneys  to  be  borrowed  on  mortgage,  and 
the  interest  for  the  time  being  due  thereon,  are  to  have  pri- 
ority against  the  company,  and  all  the  property  of  the  com- 
pany, over  all  other  claims  on  account  of  any  debts  to  be 
incurred  or  engagements  to  be  entered  into  by  them. 

Now,  when  the  money  was  advanced  what  had  the  pro- 
posed lenders  to  look  to?  In  my  opinion  they  were  bound 
to  look  to  the  fact  that  tl)ey  were  lending  money  to  estab- 
lish a  public  object  sanctioned  by  act  of  Parliament,  and 
were,  therefore,  only  entitled  to  that  remedy  which  the  act 
gives,  and  that  is,  the  appointment  of  a  receiver,  whose  duty 
is  to  receive  all  the  tolls  of  the  company  until  the  whole 
principal  and  interest  secured  by  the  mortgage  is  paid.  Be- 
yond that  the  lenders  have  no  security  whatever.  In  In  re 
*Ex7noul?i  Docks  Company  {^^  it  was  said  the  only  [48 
result  of  obtaining  a  receiver  would  be  that  it  would  be  found 
tliere  was  nothing  to  receive;  and  the  same  observation 
might  be  made  here  ;  but  I  cannot  help  thinking  that  if  these 
gentledfien  who  have  lost  their  money  would  endeavor  to 
assist  in  improving  the  works  the  concern  might  still  be 
made  to  yield  a  profit. 

Upon  the  whole,  I  think  the  case  comes  within  the  princi- 
ple of  In  re  Exmouth  Docks  Company,  in  which  I  was  guided 
to  a  great  extent  by  the  wiles  laid  down  by  Lord  Cairns  in 
Gardner  v.  London^  Chatham  and  Dormer  Railway  Com- 
pctny{^)\  and  that  these  petitioners  have  lent  their  money 
on  the  security  which  the  act  of  Parliament  gives  them, 
namely,  tlie  appointment  of  a  receiver,  and  with  that  secu- 
rity they  must  be  content.  Consequently  this  petition  to 
wind  up  the  company  cannot  be  sustained,  and  must  be  dis- 
missed with  costs.     But  as  I  think  the  petition  was  demur- 

(•)  Lsw  Rep.,  17  Eq.,  181.  (*)  Law  Rep.,  2  Ch.,  201. 
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Table,  on  that  ground  I  shall  direct  that  the  petitioners  are 
not  to  pay  the  costs  of  the  affidavits  which  have  been  filed. 

Solicitors  for  petitioners :  Marriott  &  Jordan. 
Solicitor  for  company  :  /.  B.  Batten. 


[10  Chmneery  DiTision,  49.] 
V.C.M.,  Ang.  5:  C.A.,  Hot.  11.  12,  15.  23,  187a 

49]  *J^^  ^^  Agae-Ellis. 

Agar- Ellis  v.  Lascelles. 

[1878    A.     95.] 
Jnfatd^^BdigurtU  Edueatum — RighU  of  Faiher — Extmunaiian  of  InfanU  by  the  Court, 

A  Protestant  on  his  marriage  with  a  Roman  Catholic  lady  promised  that  the  chil- 
dren of  the  marriage  should  all  be  brought  up  as  Roman  Catholics.  Soon  after  the 
birth  of  the  first  child  he  determined  that  they  should  be  brought  up  as  Protestants, 
U>  which  determioation  he  adhered.  At  the  time  of  the  proceedin^rs  there  were 
three  children*  girls,  aged  respectively  nine,  eleven,  and  twelve.  The  mother,  un- 
known to  the  father,  and  in  spite  of  his  express  directions,  had  so  indoctrinated 
them  with  Roman  Catholic  views  that  ultimately  they  refused  to  go  with  their  father 
to  a  Protestant  place  of  worship.  The  father  thereupon  commenced  an  action  in 
their  names  by  himself  as  next  friend,  he  being  a  co-plaintiff,  to  have  them  made 
wards  of  court,  and  took  out  a  summons  in  the  action  for  directions  as  to  their  edu- 
cation. The  wife  then  presented  a  petition  in  the  matter  of  the  infants,  and  of  the 
act  86  <&  87  Vict.  c.  12.  with  a  view  to  their  bein^  brought  up  as  Roman  Catholics. 
Vice-Chancellor  Malins  dismissed  the  petition,  and  made  an  order  on  the  summons 
declaring  that  the  children  ought  to  be  brought  up  as  members  of  the  Church  of 
England,  and  ought  not  to  be  teken  to  Roman  Catholic  places  of  worship,  and  re- 
straining the  mother  from  taking  them  to  confession  or  to  Roman  Catholic  places  of 
worship  without  the  consent  of  the  father : 

HtUf,  on  appeal,  that  the  father  had  not  forfeited  his  right  to  have  the  children 
brougiit  up  ac(K)rdine  to  his  own  religious  views,  and  that  the  court  would  aid  him 
in  enforcing  that  right,  and  that  the  injunction  had  been  rightly  granted  : 

But  held,  that  the  declaration  ought  to  be  omitted,  leaving  it  to  the  father  to  do 
what  he  considered  to  be  best  for  the  temporal  and  spiritual  welfare  of  the  children. 

The  court  refused  to  examine  the  children,  considering  that  a  stronger  case  was 
required  to  induce  the  court  to  interfere  with  a  father  than  with  a  testamentery 
guardian. 

Stourton  y  Stourton  (')  considered. 

On  the  8th  of  Pebrnary,  1864,  the  Hon.  Leopold  Agar- 
Ellis,  a  Protestant,  married  the  Hon.  Harriet  Stonor,  a 
daughter  of  Lord  Camoys,  who. was  a  Roman  Catholic. 
There  were  four  children  of  the  marriage,  the  eldest  of 
whom,  a  boy,  was  born  in  November,  1864,  and  died  in 
50]  1872.  The  other  three,  Caroline,  Harriet,  *and  Evelyn 
Mary,  were  born  respectively  on  the  8th  of  January,  1866, 
the  21st  of  January,  1867,  and  the  11th  of  January,  1869. 

Previously  to  the  marriage  a  discussion  took  place  as  to 
the  religious  education  of  the  children  if  there  should  be  any. 

(•)  8  D.  M.  4  G.,  760. 
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There  was  some  conflict  of  evidence  as  to  what  passed  on  the 
subject,  the  case  made  by  the  wife  being  that  previous  to 
the  marriage  Mr.  Agar-Ellis  gave  in  the  Dresence  of  witnesses 
an  express  unconditional  promise  that  all  the  children  should 
be  brought  up  as  Roman  Catholics,  and  that  the  marriage 
had  been  agreed  to  on  the  faith  of  this  promise.  The  case 
was  dealt  with  on  the  supposition  that  this  was  the  real 
state  of  facts. 

The  eldest  child  was  baptized  as  a  Roman  Catholic,  but, 
as  Mr.  Agar-Ellis  stated,  much  against  his  wish.  The  eldest 
of  the  daughters  was  baptized  as  a  Roman  Catholic  without 
the  father  s  knowledge,  and  in  disobedience  to  his  express 
directions.  The  second  daughter  was  baptized  as  a  Protes- 
tant. The  third,  without  the  father's  knowledge  and  against 
his  orders,  was  baptized  as  a  Roman  Catholic. 

On  the  3d  of  April,  1869,  Mr.  Agar-Ellis  took  the  boy  and 
the  two  girls  who  had  been  baptized  as  Roman  Catholics  to 
St.  Saviour's  Church,  Pimlico,  and  had  them  formally  re- 
ceived into  the  Church  of  England,  and  their  names  entered 
in  the  register  of  baptisms. 

From  the  time  that  the  children  were  old  enough  to  go  to 
church,  the  father,  as  he  deposed,  took  them,  or  had  them 
taken,  to  a  place  of  worship  of  the  Church  of  England. 
After  church  on  Sundays  he  used  to  teach  them  the  cate- 
chism of  the  Church  of  England,  and  he  insisted  that  the 
nurse  and  governess  who  had  the  charge  of  the  children 
should  be  Protestants,  and  should  educate  the  children  as 
Protestants,  and  he  only  allowed  them  to  visit  at  the  house 
of  the  wife's  father  on  her  promise  that  they  should  not  go 
into  the  chapel  at  the  house. 

Mrs.  Agar  Ellis,  by  an  aflBdavit  made  on  the  24th  of  July, 
1878,  in  support  of  her  petition,  which  will  be  mentioned 
hereafter,  deposed  as  follows  : — 

"My  children  have  always  remained  under  my  maternal 
care,  and  I  have-  devoted  much  time  and  personal  attention 
to  their  education,  and,  relying  on  and  feeling  iustitied  by 
the  promise  *given  by  my  husband  as  aforesaid,  I  have  [51 
omitted  no  opportunity  of  imbuing  them  with  the  principles 
of  the  Roman  Catholic  religion.  I  have  regularly  and  sys- 
tematically taught  them  the  Catholic  catechism  and  Catholic 
prayers,  and  have  very  frequently  taken  them  to  Catholic 
churches;  and  I  have  also,  though  without  telling,  and  so 
far  as  I  am  aware,  without  the  knowledge  of  their  father, 
caused  them  to  receive  such  sacraments  of  the  Roman  Cath- 
olic Church  as  it  is  usual  for  children  of  their  age  to  receive. 
The  said  Caroline  Agar-Ellis  has  been  to  confession  about 
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once  a  month  for  the  last  three  years.  Tlie  said  Harriet 
Agar- Ellis  has  been  to  confession  at  similar  intervals  for  the 
last  two  years,  and  the  said  Evelyn  Mary  Agar-Ellis  has 
been  to  confession  at  similar  intervals  daring  the  last  twelve 
months.  All  my  said  three  children  have  been  confirmed 
as  members  of  the  Roman  Catholic  Church  by  a  Roman 
Catholic  bishop. 

"The  said  Caroline  Agar-Ellis,  and  Evelyn  Mary  Agar- 
Ellis,  my  second  and  fourth  children,  were  baptized  as  Ro- 
man Catholics.  Relying  on  the  promise  aforesaid,  I  caused 
them  to  be  so  baptized  without  the  knowledge  or  permission 
of  my  "husband. 

"Under  the  circumstances  aforesaid,  and  as  the  result  of 
my  systematic  and  sustained  teaching,  the  said  three  above- 
named  infants  are  as  well  instructed  in  all  the  distinctive 
doctrines  of  the  Roman  Church,  and  are  as  fully  impressed 
with  the  truth  of  those  doctrines,  and  as  fully  conversant 
with  and  habituated  to  the  practices  and  devotional  usages 
of  the  Roman  Catholic  Church,  as  it  is  possible  for  intelli- 
gent and  thoughtful  children  of  their  ages  to  be ;  and 
although  they  have  as  aforesaid  attended  Protestant  churches 
and  learnt  some  portions  of  the  Protestant  catechism,  such 
attendance  and  learning  have  been  very  reluctant,  and  sub- 
mitted to  only  in  unwilling  obedience  to  the  positive  com- 
mands of  their  father,  and  after  much  expostulation  with 
him. 

"Early  in  the  present  year  the  said  three  children  refused 
to  go  any  more  to  the  Protestant  church,  and  they  have 
never  done  so  since.  When  they  first  refused  such  attend- 
ance they  were  punished  by  their  father  for  such  refusal." 

Mr.  Agar-Ellis  deposed  that  the  punishment  above  alluded 
to  consisted  only  in  his  refusing  them  leave  to  spend  the 
52]  afternoon  of  *that  day  at  their  cousins',  and  that  he 
had  not  been  aware  till  the  spring  of  the  present  year  that 
the  children  went  habitually  to  Roman  Catholic  churches, 
and  that  he  never  knew  of  their  having  been  confirmed  as 
Roman  Catholics,  or  of  their  attending  confession  till  he 
learnt  it  from  Mrs.  Agar-Ellis's  affidavit. 

On  the  28th  of  June,  1878,  Mr.  Agar-Ellis  settled  a  sum 
of  £100  consols  upon  trust  for  the  three  children,  and  on 
the  1st  of  July  an  action  attached  to  the  court  of  Vice  Chan- 
cellor Malins  was  commenced  by  Mr.  Agar-Ellis,  and  the 
children  by  him  as  their  next  friend,  against  the  trustee  to 
have  the  trusts  of  the  settlement  carried  into  execution,  and 
on  the  5th  of  July  the  usual  judgment  for  that  purpose  was 
given. 
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On  the  20th  of  July  Mr.  Agar-Ellis  took  out  a  summons 
in  this  action  for  directions  as  to  the  place  where,  and  the 
persons  by  whom,  the  infant  plaintiffs  ought  to  be  educated, 
and,  by  an  exhibit  to  an  affidavit,  stated  that  he  proposed 
on  the  3d  of  August  to  send  the  children  to  the  house  of  a 
beneficed  clergyman,  whom  he  named,  to  be  educated  and 
boarded. 

On  the  23d  of  July  Mrs.  Agar-Ellis  presented  a  petition 
at  the  Rolls  in  the  matter  of  the  infants  and  of  the  act 
36  &  37  Vict.  c.  12,  stating  the  ages  of  the  children,  the 
promise  of  the  father  before  the  marriage,  and  the  facts  con- 
tained in  the  paragraphs  of  her  affidavit  which  are  set  out 
above.  The  petition  further  stated  that  the  father  had  re- 
cently threatened  that  he  would  on  the  3d  of  August  re- 
move Harriet  and  Evelyn  to  some  Protestant  parsonage, 
and  would  also  remove  Caroline  from  the  care  of  her  mother 
and  cause  her  to  be  brought  up  as  a  Protestant ;  and,  in  the 
first  instance,  threatened  that  he  would  prevent  the  mother 
holding  any  intercourse  with  any  of  her  children,  but  after- 
wards said  she  might  sometimes  see  or  write  to  them  on  con- 
dition that  she  should  never  speak  or  write  on  the  subject 
of  religion.  That,  under  the  circumstances,  any  attempt  to 
bring  up  the  three  children  as  Protestants  would  have  the 
effect  of  violating  4heir  consciences,  and  thus  of  materially 
injuring  their  moral  sense;  and  further,  that  the  children, 
and  particularly  the  eldest,  were  at  an  age  when  their  men- 
tal and  physical  well-being  required  maternal  watching  and 
care,  and  therefore  that  any  separation  between  them  and 
the  mother,  or  any  check  *upon  the  natural  confidence  [53 
existing  between  them  and  their  mother,  would  be  attended 
with  most  injurious  results.  The  petition  prayed  that  such 
proper  directions  might  be  given  for  the  custody  and  educa- 
tion of  the  infants  as  should  prevent  their  being  deprived  of 
the  society  and  maternal  care  of,  and  free  intercourse  with, 
the  petitioner,  and  should  admit  of  their  being  brought  up 
as  Roman  Catholics ;  and  that  the  petitioner  might  not  be 
debarred  from  seeing  or  writing  to  them,  except  on  the  terms 
of  her  not  speaking  or  writing  to  them  on  the  subject  of  re- 
ligion ;  or,  at  all  events,  that  such  directions  might  be  given 
for  their  education  as  should  most  conduce  to  their  moral 
welfare,  having  regard  to  their  previous  education  and 
present  state  of  niind  and  circumstances. 

The  petition  was  transferred  to  the  court  of  Vice-Chancel- 
lor  Malins,  and  came  on  to  be  heard  along  with  the  sum- 
mons. 

Mrs.  Agar-Ellis,  by  a  further  affidavit,  stated  as  follows : 
26  Eng.  Rep.  63 
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"My  efforts  to  bring  up  the  children  Roman  Catholics 
were  never  relaxed.  1  always  enjoined  them  most  strictly 
to  answer  their  father  truthfully  whatever  questions  he 
might  put  to  them  in  that  regard.  There  were  scenes  on 
every  occasion  of  their  being  forced  by  their  father  to  go  to 
the  "Protestant  church.  During  the  last  two  years  they 
constantly  insisted  that  they  were  Catholics,  and  ought  not 
to  be  so  compelled  ....  My  husband  never  asked  me  to 
promise,  and  I  never  did  promise,  not  to  take  our  children 
to  the  Roman  Catholic  cnurch,  except  as  to  their  not  at- 
tending service  in  the  chapel  at  Stonor,  and  then  only  be- 
cause I  knew  that  their  stay  there  would  be  short,  and  that 
they  required  change  of  air,  which  we  had  not  the  means  to 
provide  for  them.  My  husband  never  heard  our  children 
their  morning  or  night  prayers,  n,or  required  the  nurse  or 
governess  to  do  so.  All  he  did  require  was  that  they  should 
be  taken  to  the  Protestant  church  on  Sunday,  and  that  a 
chapter  from  a  child's  bible  should  occasionally  be  read  to 

them.     Of  this  latter  I  did  not  disapprove Our 

children  are  highly  educated.  They  speak  French  and  Ger- 
man, and  the  two  elder  ones  play  classical  music,  which  I 
have  taught  them.  These  advantages  are  entirely  owing  to 
my  own  continued  hard  work  and  self-denial  during  the 
last  fourteen  years."  • 

56]  *Bagshay)ey  Q.C,  and  F,  O.  Bagshawe^  for  Mrs. 
Agar- Ellis. 

Olassej  Q.C.,  and  G.  0.  Price^  contra. 

The  case  was  to  a  great  extent  heard  in  private,  and  only 
the  close  of  the  argument,  on  the  6th  of  August,  1878,  took 
place  in  open  court. 

Malins,  V.C:  This  is  perhaps  the  strongest  case  that 
has  ever  occurred  showing  the  misery  that  ensues  from 
mixed  marriages.  In  the  year  1863  a  Mr.  Agar- Ellis  was 
paying  his  addresses  to  Miss  Stonor,  a  daughter  of  Lord 
Camoys.  It  appears  from  the  evidence  that  there  were  two 
obstacles  to  this  marriage,  which  existed  for  some  time. 
One  was  pecuniary,  but  that  on  both  sides  was  stated  to 
have  been  removed.  The  other  was  religion,  and  the  diffi- 
culty was  that  Mr.  Agar-Ellis  was  a  Protestant  and  a  mem- 
ber of  a  Protestant  family,  while  Miss  Stonor  was  a  Roman 
Catholic  and  a  member  of  an  old  Roman  Catholic  family. 
After  considerable  difficulties,  it  is  stated  that  at  a  visit 
which  was  paid  by  Lord  and  Lady  Camoys  and  their  two 
daughters  to  the  Duke  of  Sutherland,  Mr.  Agar-Ellis,  being 
a  visitor  in  the  house,  in  the  lattef  part  of  the  year  1863, 
agreed  to  give  way  on  the  subject  of  religion,  and  entered 
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into  an  engagement  that  all  the  children  he  might  have  by 
the  marriage  should  be  brought  up  in  the  Roman  Catholic 
religion.  That  was  positively  sworn  to  by  Mrs.  Agar-Ellis 
herself,  and  it  is  distinctly  confirmed  by  Lord  Camoys  in 
his  aflSdavit.  The  parties  were  thereupon  married  on  the 
8th  of  September,  1864,  and  the  ceremony  was  performed 
according  to  the  rites  of  both  the  Roman  Catholic  church 
and  the  Church  of  England.  The  Duke  of  Sutherland  also 
makes  an  affidavit,  in  which  he  confirms  in  every  respect 
the  statement  made  by  Lord  Camoys.  Mr.  Agar-Ellis  him- 
self, by  his  affidavit,  admits  there  was  that  engagement,  but 
he  says  that  there  was  afterwards  an  arrangement,  in  the 
shape  of  a  conversation  which  took  place  between  himself 
and  Miss  Stonor,  the  effect  of  which  was  to  alter  or  control 
that  promise.  On  the  other  hand,  Mrs.  Agar-Ellis  says 
that  she  believed,  and  acted  on  the  belief,  that,  as  he  had 
promised  his  ^children  should  be  brought  up  as  Ro-  [55 
man  Catholics,  he  would  embrace  her  religion,  and  that  she 
would  not  be  called  on  to  embrace  or  allow  the  children  to 
embrace  his  religion. 

The  first  child  of  the  marriage  was  born  on  the  8th  of 
November,  1864.  He  was  aboy,  and  lived  till  1872,  that  is, 
until  he  was  nearly  eight  years  of  age.  That  child,  it  is  ad- 
mitted, was  baptized  as  a  Roman  Catholic.  Mr.  Agar-Ellis, 
by  his  affidavit,  says  it  was  done  very  much  against  his 
wishes.  But  Mrs.  Agar-Ellis  says  he  distinctly  agreed  to  it, 
and  she  says  that  her  husband  left  it  to  her  mother  to  make 
the  arrangements,  and  that  with  his  fullest  approbation  the 
elder  child  was  baptized  according  to  the  Koman  Cath- 
olic church.  It  is,  however,  in  my  opinion,  clear  from  the 
evidence  on  both  sides  that  this  baptism  took  place  very 
much  against  his  wishes,  and  that  from  that  time,  1864,  or 
certainly  as  early  as  1866,  constant  differences  took  place 
between  the  husband  and  wife  on  this  subject.  Mrs.  Agar- 
Ellis  is  a  lady  of  education  ;  she  says  she  has  educated  her 
daughters  with  the  greatest  care,  and  I  am  satisfied  she  has 
done  so,  and  Mr.  Agar-Ellis,  I  am  sure,  entirely  acquiesces 
in  that  view  of  the  case.  But  it  is  evident  that  from  the 
year  1865  down  to  the  presentation  of  this  petition  this 
struggle  has  been  going  on,  the  father  desiring  the  children 
to  be  brought  up  as  Protestants,  and  the  mother  determined 
that  they  should  be  brought  up  as  Roman  Catholics,  and 
taking  advantage  of  every  opportunity  she  had  to  instruct 
them  in  doctrines  of  the  Roman  Catnolic  church,  and  to 
bring  them  up  in  every  way  she  could  as  Roman  Catholics ; 
and  I  am  very  sorry  to  find  that  she  has  thought  herself 
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justified  in  going  to  such  an  extent  as  this,  that  she  has  set 
at  defiance  the  authority  of  the  father  over  the  children,  and 
has  so  far  instilled  these  principles  into  the  children  ;  and  I 
cannot  but  express  ray  regret  that  she  has  done  so,  seeming 
to  have  entirely  forgotten  that  by  the  laws  of  England,  by 
the  laws  of  Christianity,  and  by  the  constitution  or  society, 
when  there  is  a  difference  of  opinion  between  husband  and 
wife,  it  is  the  duty  of  the  wife  to  submit  to  the  husband.  I 
am  also  sorry  to  find  she  states  in  the  petition  that,  un- 
known to  her  husband,  she  has  had  two  of  the  children  bap- 
tized contrary  to  his  wish  and  knowledge  in  the  Roman 
Catholic  faith,  and  that  she  has  taken  them  to  confession  at 
this  early  age,  which  is  a  thing  well  known  to  be  most  ob- 
56]  jectionable  *to  Protestants.  The  eldest  child  is  now 
twelve  and  a  half,  the  second  eleven  and  a  half,  and  the 
third  nine  and  a  half  years  of  age,  and  she  says  that  the 
eldest  child,  '*the  said  Caroline  Agar-Ellis,  has  been  to  con- 
fession about  once  a  month  for  the  last  three  years,  the  said 
Harriet  Agar-Ellis  at  similar  intervals  for  the  last  two,  and 
the  said  Evelyn  Agar-Ellis  at  similar  intervals  during  the 
last  twelve  months.  All  the  said  three  infants  have  been 
confirmed  as  members  of  the  Roman  Catholic  church  by  a 
Roman  Catholic  bishop.  The  said  Caroline  Agar-Ellis  and 
Evelyn  Mary  Agar  Ellis,  your  petitioner's  second  and  fourth 
children,  were  baptized  as  Roman  Catholics.  Your  peti- 
tioner, relying  on  the  promise  as  aforesaid,  caused  them  to 
be  so  baptized  without  the  knowledge  or  permission  of  her 
husband."  I  mention  this  to  show  the  lamentable  extent  to 
which  these  differences  have  led,  and  I  think  the  worst  of 
all  is  the  13th  paragraph  of  the  petition,  in  which  she  says, 
'*Early  in  the  course  of  this  year" — which  I  take  to  be  Jan- 
uary, when  the  eldest  daughter  was  twelve,  the  second 
eleven,  and  the  youngest  nine — '*the  three  children  refused 
to  go  any  more  to  the  Protestant  church,  and  they  have 
never  done  so  since— when  they  first  refused  such  attend- 
ance they  were  punished  by  their  father  for  such  refusal" 
— so  that  it  has  come  to  this,  that  because  the  father  desires 
to  take  his  children  to  the  Protestant  church  the  children 
are  instructed  by  their  mother  to  refuse,  and  they  do  refuse 
absolutely,  to  go  to  church  with  their  own  father,  and  he 
has  punished  them  accordingly — that  is,  he  refused  to  al- 
low them  to  pay  a  visit,  or  something  of  that  kind.  I  do 
not  wonder  that  he  marked  his  sense  of  displeasure,  for  I 
cannot  imagine  a  more  lamentable  state  of  things.  Under 
these  circumstances,  I  have  the  painful  duty  to  decide  what 
ought  to  be  done.     The  principles  of  this  court  are  the  prin- 
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ciples  of  comipon  sense  and  the  principles  of  propriety,  that 
the  children  must  be  brought  up  in  the  religion  of  the 
father.  The  father  is  the  head  of  his  house,  he  must  have 
the  control  of  his  family,  he  must  say  how  and  by  whom 
they  are  to  be  educated,  and  where  they  are  to  be  educated, 
and  this  court  never  does  interfere  between  a  father  and  his 
children  unless  there  be  an  abandonment  of  the  parental 
duty,  and  that  may  b«^  considered  to  take  place  wnen  the 
father  brings  them  up  irreligiously,  as  in  the  celebrated  case 
of  Shelley  v.*Westbrooke{^\  where  Mr.  Shellejr  pro-  [57 
posed  to  bring  his  children  up  as  infidels  or  atheists  ;  where 
there  is  immoral  conduct,  as  in  another  celebrated  case  of 
Wellesley  v.  Wellesley  (') ;  or  where  the  court  is  of  opinion 
that  the  father  has  been  guilty  of  abandonment  of  the  pa- 
rental duty.  Then  and  then  only,  will  the  court  interfere. 
That  the  children  must  be  brought  up  in  the  religion  of  the 
father  is  decided  by  ^vevY  case  in  this  court,  and  as  instances 
I  may  notice  Davis  v.  l>avis{*)  and  IliU  v.  Hilli^).  Davis 
V.  Davis  is  a  remarkably  strong  case,  because  the  question 
there  arose  after  the  death  of  the  father,  who  was  a  Roman 
Catholic,  and  the  son  had  shown  the  strongest  reluctance  to 
be  brought  up  as  a  Roman  Catholic  from  seven  years  of  a^e 
downwards,  and  he  was  then  twelve,  and  had  not  only  said 
BO  but  written  it,  yet  the  father  being  dead,  and  having 
given  directions  how  this  child  should  be  brought  up,  the 
direction  of  the  court  by  Lord  Hatherley,  then  V  ice-Chan- 
cellor Wood,  was,  that  the  child  should  be  brought  up  in 
the  religion  of  his  father.  Hill  v.  Hill^  a  decision  by  the 
same  judge,  is  to  the  same  effect ;  but  perhaps  this  doctrine 
has  never  been  more  distinctly  or  better  expressed  than  it  is 
by  Lord  O'Hagan,  in  the  case  of  In  re  MeadesC).  In  that 
case  the  father  had  engaged,  as  in  the  present  case,  that  the 
children  should  be  brought  up  as  Roman  Catholics  ;  he  had 
allowed  the  mother  of  these  children  every  hour  of  her  life 
to  instil  into  them  the  doctrines  of  the  Roman  Catholic  re- 
ligion, and  after  the  mother  died,  which  she  did  when  the 
children  were  six  and  seven  years  old,  he  had  allowed  the 
sister  of  the  wife  to  continue  in  that  course  for  three  years 
more,  until  the  children  were  in  their  tenth  year,  and  then  the 
father  happening  to  marry  again,  made  up  his  mind  that 
the  children  should  be  brought  up  as  Protestants.  This 
was  resisted  by  Mary  Catherine  Romayne,  the  ipaternal  aunt 
of  the  minors,  who  presented  a  petition  praying  that  the 

0)  Jac.,  266  n.  (*)  10  W.  R.,  400. 

(«)  2  Bli.  (N.8.),  124.  («)  Ir.  Law  Rep.,  5  Eq.,  98. 

O  10  W.  R.,  245. 
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minors  might  be  made  wards  of  court,  and  for  the  usual  in- 
quiries and  directions ;  and  also  that  Robert  Warren  Meades, 
tne  father  of  the  minors,  might  berestained  from  in  any  way 
58]  interfering  with  *the  religion  or  the  religious  educa- 
tion of  the  minors,  the  petitioner  undertaking  to  have  the 
minors  maintained  and  educated  in  a  manner  suitable  to 
their  condition  in  life.  Lord  O'Hagan  is  a  judge  for  whom 
I  entertain  the  greatest  possible  respect.  He  is  a  Roman 
Catholic,  as  we  all  know,  and  he  had  nere  to  decide  whether 
the  children  should  be  brought  up  in  the  religion  of  the 
father,  which  was  Protestant,  or  in  the  religion  of  the 
mother,  which  was  Roman  Catholic,  and  where  there  had 
been  as  positive  an  undertaking  on  the  part  of  the  father  as 
could  be  given,  which  was  not  in  controversy.  Now  Lord 
O'Hagan,  on  the  subject  of  the  dutjr  of  the  father,  expresses 
it  thus(*),  and  every  word  of  this  is  applicable  to  the  pres- 
ent case:  "The  authority  of  a  father  to  guide  and  govern 
the  education  of  his  child  is  a  very  sacred  thing,  bestowed 
by  the  Almighty,  and  to  be  sustained  to  the  uttermost  by 
human  law.  It  is  not  to  be  abrogated  or  abridged,  with- 
out the  most  coercive  reason.  For  the  parent  and  the  child 
alike,  its  maintenance  is  essential,  that  their  reciprocal  rela- 
tions may  be  fruitful  of  happiness  and  virtue ;  and  no  dis- 
turbing intervention  should  be  allowed  between  them,  whilst 
those  relations  are  pure  and  wholesome  and  conducive  to 
their  mutual  benefit.^'  Then  there  is  another  passage,  which 
is  also  very  pertinent  to  this  case.  I  asked  Mr.  Bagshawe 
if  he  could  tell  me  of  any  instance  where  the  father  and  the 
mother  being  both  alive,  the  court  has  interfered  against  the 
parental  authority  of  the  father,  and  he  has  not  succeeded 
m  doing  so.  Upon  that  subject  Lord  O'Hagan  says  (*) :  '*  I 
have  said  that,  upon  the  affidavits  I  have  no  doubt  as  to  the 
making  of  the  promises  imputed  by  tlie  petitioner  to  the  re- 
spondent. Prom  the  breach  of  it  has  arisen  all  the  strife 
and  bitterness  which  have  destroyed  the  kindly  relations 
once  subsisting  between  the  parties :  and  one  can  hardly 
avoid  a  feeling  of  natural  regret  that  an  engagement  so 
solemn,  so  openly  avowed,  so  strengthened  by  repetition, 
so  confirmed  by  the  consecration  of  the  grave,  should  have 
been  disregarded."  Lord  O'Hagan  in  that  case  came  to  tiie 
conclusion  that  it  was  his  duty  to  have  the  children  brought 
up,  not  in  the  religion  of  the  mother,  but  of  the  father. 

Now,  in  addition  to  these  cases  which  I  have  mentioned 
59]    as  *showing  the  universal  doctrine  of  this  court,  there 

(')  Ir.  Law  Rep.,  6  Eq.,  103.  (*)  Ir.  Law  Rep.,  5  Eq.,  ill. 
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is  the  case  of  In  re  Newhery{^\  before  Vice-Chancellor 
Stuart,  and  before  the  Court  of  Appeal  ('),  in  wliich  the 
same  authority  is  acted  on ;  and  finally,  there  is  the  case  of 
Hawksxoorth  v.  Hawksworth(^\  where  the  child  had  been 
brought  up  as  a  Roman  Catliolic  by  her  mother,  and  yet  at 
the  age  of  seven  or  eight  the  decision  of  the  court  was  plain 
and  distinct  that  she  must  be  educated  in  the  faith  of  her 
father;  and  that  was  not  while  the  father  was  alive,  but 
after  he  was  dead,  because  that  is  the  rule  of  this  court, 
which  is  never  depared  from  except  under  extraordinary 
circuqastances. 

Then  Mr.  Bagshawe  very  much  pressed  upon  me  that  it 
was  necessary  to  come  here  because  the  father  had  threat- 
ened to  send  his  children  to  a  Protestant  clergyman,  to  be 
brought  up  in  the 'Protestant  religion.  He  has  told  his  wife 
that  she  may  go  and  see  the  children  when  she  thinks  fit, 
and  he  has  given  her  the  freest  access  to  them  provided  that 
she  will  not  interfere  with  their  religious  training.  But  I 
have  not  to  decide  on  that  point,  because  Mr.  Agar-Ellis  has 
submitted  his  children  to  the  jurisdiction  of  this  court  by 
voluntarily  making  them  wards  of  court  some  months  ago, 
and  he  has  taken  out  a  summons  in  my  chambers  asking 
for  directions  in  what  manner  the  children  are  to  be  educated 
and  where  they  are  to  go  ;  that  summons  stands  adjourned 
to  come  on  before  me.  Therefore  any  question  of  the  father 
exercising  any  harsh  power  may  be  dismissed. 

Mr.  Bagshawe  says  it  comes  under  Lord  Chelmsford's 
Act,  and  he  refers  me  to  In  re  Taylor  {^\  before  the  Master 
of  the  Rolls,  which  case  decides  nothing  more  than  I  have 
decided  in  several  cases,  namely,  that  when  the  father  aban- 
dons his  parental  duty,  deserts  his  wife  and  takes  the  chil- 
dren away,  the  children  will  be  delivered  to  the  mother  and 
retained  by  her  till  they  are  sixteen ;  but  in  this  case  the 
father  has  never  taken  the  children  away.  Surely,  before 
you  apply  under  this  act  the  father  must  do  something 
showing  a  positive  intention  to  take  them  away;  and  I  am 
clearly  of  opinion  that  this  act  of  Parliament  has  no  appli- 
cation. Therefore  my  opinion  is,  that,  upon  the  general 
doctrine  of  the  court,  this  petition  is  wholly  usustainable. 
It  is  a  petition  by  the  mother  asking  the  court  to  interfere 
with  the  parental  authority  of  the  *father  where  there  [60 
has  been  no  impropriety  of  conduct,  and  not  a  syllable 
alleged  against  the  father ;  such  a  petition,  therefore,  must 
necessarily  be  dismissed. 

(>)  Law  Rep.,  1  Eq.,  431.  (»)  Law  Rep.,  6  Ch.,  689. 
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Bat  in  truth  the  petition  has  rested  on  this,  that  Mr. 
Agar- Ellis  promised,  before  the  marriage,  that  the  children 
should  be  brought  up  as  Roman  Catholics.  Now,  I  have 
written  down  the  result,  in  a  very  few  words,  of  all  the  cases, 
and  they  amount  to  this — that  a  promise  by  the  father  that 
his  children  should  be  brought  up  in  a  religion  other  than  his 
own  is  thoroughly  settled  not  to  be  binding.  For  that,  I 
think,  I  will  take  the  first  case  of  In  re  Browne  ('),  which  is 
a  remarkable  decision  by  Sir  Cusack  Smith,  the  Master  of 
the  Rolls  in  Ireland,  and  has  been  commented  upon  and 
cited,  but  always  with  approbation,  in  which  he  came  to 
this  conclusion,  as  the  marginal  note  very  distinctly  ex- 
presses: *'A  father  has  a  right  to  direct  and  regulate  the 
religious  faith  in  which  his  child  should  be  brought  up,  and 
the  court  will  not  interfere  with  that  right  unless  there  is 
an  abuse  of  parental  authority.  To  insist  on  bringing  up 
the  child  in  his  own  religion,  notwithstanding  a  verbal  agree- 
ment to  the  contrary,  entered  into  before  marriage  with  his 
wife,  is  not  an  abuse  of  parental  authority  which  will  induce 
the  court  to  interfere.  Testamentary  guardians  appointed 
by  the  father  have  the  same  right  to  direct  the  religious  ed- 
ucation of  a  child  according  to  the  father's  wishes.  A  con- 
tract entered  into  before  marriage  that  the  children  shall  be 
brought  up  in  a  particular  religion  is  not  binding  on  the 
husband,  and  cannot  be  enforced  in  a  court  of  equity." 
Sir  C.  Smith' in  his  judgment  says  (*):  '*  How  can  the  court 
enforce  the  performance  by  the  father  of  the  child  of  such  a 
contract?  Is  the  court  to  separate  the  child  from  its  father 
to  prevent  a  violation  of  the  contract?  Is  the  court  to  sepa- 
rate the  husband  and  wife,  and  place  the  children  with  the 
wife,  to  enable  her  to  educate  them  in  the  faith  which  she 
professes,  and  in  which  the  husband  contracted  the  chil- 
dren should  be  brought  up?  Who  is  to  provide  the  funds 
to  educate  the  child  in  the  religion  which  the  father  objects 
to?  Is  the  court  to  apply  the  property  of  the  husband 
during  his  lifetime,  and  against  his  will,  to  the  education  of 
his  child  in  that  form  of  religious  faith  from  which  he  con- 
scientiously differs,  and  the  adoption  of  which  by  the  child 
61]  he  believes  will  be  destructive  to  his  eternal  welfare? 
By  what  process  is  the  property  of  the  husband  to  be  se- 
questered for  such  purpose?  Is  the  court  to  pronounce  a 
decree  or  order  against  the  husband,  who,  from  the  purest 
and  most  conscientious  motives,  does  not  perform  his  agree- 
ment ?  And  is  the  court  to  issue  an  attacnment  against  him 
and  lodge  him  in  gaol  for  his  life,  unless  he  consents  that 

0)  2  Ir.  Ch.  Rop.,  151.  O  2  Ir.  Ch.  Rep.,  160. 
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his  child  shall  be  brought  up  in  that  religious  faith  which 
he  believes  to  be  unscriptural  and  erroneous,  and  furnishes 
the  funds  necessary  for  that  purpose  i  No  doubt,  if  a  father 
were  to  permit  his  children  to  be  brought  up  in  that  form  of 
the  Christian  religion  from  which  he  dissented,  until  they 
had  arrived  at  that  period  of  life  when  they  would  be  ca- 
pable of  forming  and  entertaining  particular  religious  views, 
the  court  might  interfere  ? "  That  was  the  ground  on  which 
I  refused  to  interfere,  and  on  which  the  Court  of  Appeal  re- 
fused to  interfere  in  Andrews  v.  8aU{^)y  where  the  father 
had  not  only  agreed  that  the  child  should  be  brought  up  as 
a  Protestant,  he  being  a  Roman  Catholic,  but  he  allowed  the 
child  to  be  baptized  in  the  Protestant  faith,  and  allowed  her 
to  be  educated,  and  after  his  death  her  Roman  Catholic  rel- 
atives had  allowed  her  to  be  educated  in  the  Protestant  re- 
ligion, until  there  was  such  an  amount  of  acquiescence  that 
I  thought  I  was  justified  in  saying  they  had  no  right  to  inter- 
fere ;  and  in  that  I  was  confirmed  by  the  Court  of  Appeal, 
who  gave  even  stronger  reasons  than  I  did  for  taking  that 
course. 

Therefore  I  come  to  the  decision  in  this  case  that  the 
father,  however  absolutely  he  may  have  promised,  is  at  lib- 
erty to  revoke  it.  He  may  alter  his  own  views.  He  may 
not  have  cared  much  about  religion  when  he  married,  but  if 
he  afterwards  thinks  more  of  religious  subjects  he  is  at  lib- 
erty to  say,  *'I  conscientiously  dissent  from  the  tenets  of 
the  Roman  Catholic  church,"  or  the  converse,  for  it  makes 
no  diflPerence,  and  I  must  have  my  children  brought  up  in 
that  form  of  religion  which  I  alone  can  sanction.  Lord 
O'Hagan,  in  the  case  I  have  referred  to,  adopts  to  the 
fullest  extent  the  opinion  of  Sir  Cusack  Smith  in  In  re 
Browne  {^),  that  the  promise  of  the  father  is  absolutely  null, 
and  cannot  be  in  any  way  enforced.  The  latest  authority 
on  this  subject  is  the  case  of  Andrews  v.  Salt,  In  that  case 
Lord  Justice  Mellish,  who  ^delivered  the  judgment  of  [62 
Lord  Justice  James  and  himself,  saidf):  '*The  first  ques- 
tion we  shall  consider  is,  what  is  the  legal  effect  of  an 
agreement  made  before  marriage  between  a  husband  and 
wife  of  different  religious  persuasions,  that  boys  should  be 
educated  in  the  religion  of  the  father  and  girls  in  the  reli- 
gion of  the  mother?  We  are  of  opinion  that  such  an  agree- 
ment is  not  binding  as  a  legal  contract.  No  damages  can 
be  recovered  for  a  breach  of  it  in  a  court  of  law,  and  it 
cannot  be  enforced  by  a  suit  for  specific  performance  in 

(>)  Law  Rep.,  8  Ch.,  622,  636 ;  6  Eng.        {^)  2  Ir.  Oh.  Rep.,  160. 
R.,  686.  (3)  Law  R.,  8  Ch.,  636 ;  6  Eng.  R.,  668. 

26  Eng.  Rep.  64 
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equity.  We  think  that  a  father  cannot  bind  himself  con- 
clusively^ by  contract  to  exercise  in  all  events  in  a  particu- 
lar way  rights  which  the  law  gives  him  for  the  benefit  of 
his  children  and  not  for  his  own.  We  entirely  agree  with 
the  decision  of  the  Lord  Chancellor  of  Ireland  in  In  re 
Meadesiy 

In  Andrews  v.  Salti^)  the  guardians  had  allowed  the  chil- 
dren to  be  brought  up  in  a  certain  way,  and  so  they  did  in 
Stourton  v.  Stourto7i{*),  where  the  father  was  a  Roman 
Catholic  and  so  was  the  mother,  but  the  mother  became  a 
Protestant,  and  the  guardians  allowed  the  children  to  be 
brought  up  as  Protestants  till  they  were  nine  years  of  age, 
and  there  was  that  kind  of  acquiescence  which  the  court 
thought  made  a  different  case,  and  there  the  court  did  not 
think  fife  to  interfere  with  the  discretion  of  the  mother. 
Therefore,  the  only  ground  on  which  this  petition  could 
be  supported  entirely  fails,  because  the  law  is  absolute  that 
any  engagement  by  a  father  to  have  his  children  brought 
up  in  another  religion  than  his  own,  however  absolute,  is 
null,  and  he  is  at  liberty  to  revoke  it,  and  to  insist  that  his 
children  in  his  lifetime*  shall  be  brought  up  in  his  religion, 
and  to  direct  by  his  will  that  they  should  be  so  after  his 
death.  On  these  grounds  I  can  come  to  no  other  conclusion 
than  that  the  petition  is  unsustainable.  These  children 
must  be  brought  up  as  Mr.  Agar-Ellis  may  think  fit,  and, 
subject  to  any  suggestion  I  may  make  in  chambers  when 
the  scheme  comes  before  me,  he  must  do  as  he  thinks  fit 
with  respect  to  their  education. 

There  is  one  point  I  have  not  mentioned.  My  reasons  for 
not  seeing  the  children  were,  that  in  the  view  I  have  taken 
63]  it  would  *be  useless,  because  I  am  convinced  I  must  act 
upon  the  principle  which  Lord  O'.Hagan  acted  on,  and  say 
that  they  must  be  brought  up  in  the  religion  of  the  father. 

Olasse^  Q.C.,  asked  for  an  order  in  conformity  with  the 
order  made  in  In  re  Newbery  {*),  following  the  decision  in 
Bligh  V.  Blight  Seton  on  Decrees  (*). 

A  discussion  then  arose  as  to  bringing  on  the  summons 
in  chambers,  and  in  consequence  of  the  near  approach  of 
the  long  vacation  it  was  arranged  by  consent  that  an  order 
Hhould  now  be  made  upon  the  summons. 

Malins,  V.C:  I  dismiss  the  petition,  and  make  an  order 
upon  the  summons  by  the  father  that  Mrs.  Agar-Ellis  shall 
not  take  the  children  without  the  consent  of  the  father  to  a 

Q)  It.  Law  Rep.,  6  Eq.,  98.  (»)  8  D.  M.  <fe  G.,  760. 

{*)  Law  Rep.,  8  Ch.,  622;  6  Eug.  Rep.,         (*)  Lftw  Rep.,  I  Eq.,  481. 
668.  (*)  8d  ed.,  vol.  ii,  p.  716. 
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Roman  Catholic  church,  that,  she  shall  not  take  them  to 
confession,  and  that  she  shall  not  inculcate  in  their  minds 
the  doctrines  of  the  Roman  Catholic  church  as  distinguished 
from  the  Protestant.  With  regard  to  the  custody  of  the 
children,  I  cannot  interfere  with  the  right  of  Mr.  Agar-Ellis 
to  do  as  he  pleases  with  his  own  children.  I  intend  my 
judgment  to  leave  him  master  of  his  own  house. 

The  order  made  was  as  follows : — 

Dismiss  the  petition  with  costs. 

Declare  that  the  infant  plaintiifs  ought  to  be  brought  up  in  the  communion, 
doctrines,  and  worship  of  the  Church  of  England  as  by  law  established,  and 
that  the  said  infants  ought  to  attend  the  public  worship  of  the  said  church,  and 
that  they  ought  not  to  be  taken  to  attend  the  Roman  Catholic  places  of  worship 
referred  to  in  the  said  petition. 

Order  that  the  said  Harriet  Agar-Ellis  be  restrained  from  taking  the  said 
infants,  or  any  of  them,  or  causing  or  procuring  or  permitting  the  said  infants 
or  any  of  them  to  be  taken,  without  the  consent  of  the  said  Leopold  Q.  F.  Agar- 
Ellis,  to  confession,  or  to  any  church  or  place  or  places  of  worship  where  wor- 
ship is  performed  otherwise  than  according  to  the  rites  and  ceremonies  of  the 
Church  of  England  as  by  law  established. 


Mrs.  Agar-Ellis  appealed. 

The  appeal  came  into  the  paper  on  the  8th  of  August,  and 
the  *court  directed  it  to  stand  over  till  the  November  [64 
sittings,  making  an  interim  order  that  the  children  should 
remain  in  the  common  house  of  the  parents,  both  parents 
having  access  to  them,  with  an  injunction  against  Mrs.  Agar- 
Ellis  in  the  terms  above;  and  a  similar  injunction  against 
Mr.  Agar-Ellis  taking  the  children  to  Protestant  places  of 
worship  without  the  consent  of  his  wife. 

The  appeal  came  on  to  be  heard  on  the  11th  of  November. 

Sir  H.  8.  Oiffard,  S.G.,  Bagshawe,  Q.C.,  and  F.  O.  Bag- 
shawe,  for  the  appellant:  We  do  not  deny  that  a  father 
has  power  to  retract  a  promise  made  on  his  marriage,  that 
the  children  shall  be  brought  up  in  a  particular  religion ; 
but  the  existence  of  such  a  promise  justifies  the  wife  in  en- 
deavoring to  secure  its  fulfilment.  If  the  father  retracts 
such  a  promise  the  court  will  consider  the  interests  of  the 
children  when  made  wards  of  court,  especially  if  the  father 
has  himself  placed  them  under  the  jurisdiction  of  the  court. 
If  the  court  finds  that  the  religious  education  of  the  children 
has  been  continued  so  long  that  they  have  acquired  definite 
and  fixed  religious  convictions,  the  court  will  respect  those 
convictions,  and  refuse  to  allow  them  to  be  unsettled.  And 
it  will  take  this  course  irrespective  of  the  manner  in  which, 
or  the  person  by  whom,  the  convictions  have  been  instilled, 
or  what  the  nature  of  the  religious  opinions  may  be. 
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[James,  L.J.:  Would  you  say  the  same  of  the  children 
of  a  Christian  father  who  had  been  instructed  without  his 
knowledge  in  the  Mahomedan  religion  ?  Skinner  v.  Orde  (') 
bears  upon  this  subject.] 

Probably  the  court  would  not  pursue  the  same  course 
in  such  a'case ;  for  Christianity  is  part  of  the  law  of  this 
country.  But  with  respect  to  different  forms  of  the  Chris- 
tian faith  the  court  has  repeatedly  acted  in  this  way,  and 
the  judge  has,  where  he  thought  it  necessary,  himself  ex- 
amined the  infants,  to  see  if  they  had  an  intelligent  under- 
standing of  the  doctrines  in  which  they  had  been  instructed. 
In  all  these  cases  the  welfare  of  the  children  is  the  main 
65]  question  to  be  considered :  Creuze  v.  Hunter  (*) ;  *  Shel- 
ley V,  WesthrooJce  (') ;  Colston  v.  Morris  (*) ;  Lyons  v.  Blen- 
km  (*) ;  Talbot  v.  Shrewsbury  (*) ;  H^cnt  v.  Hunt  (') ;  Re 
North  n ;  Stourton  v.  SLourton  (*) ;  In  re  Browne  (**) ;  Dar.is  v. 
Davisl'') ;  Hill  v.  Hill{'') ;  Austin  v.  Austin{'^) ;  In  re  New- 
bery{'') ;  Hawksworth  v.  Hawkstoorth{'*) ;  In  re  Orimes  ("). 
The  father's  authority  is  a  trust,  not  an  arbitrary  power: 
In  re  Meades  (") ;  Witty  v.  Marshall  (*') ;  Andrews  v.  SaU{'^). 
The  father  has  submitted  himself  to  the  court  instead  of 
standing  on  his  rights  out  of  court,  and  the  court  is  at  lib- 
erty to  do  what  it  considers  best  for  the  infants.  In  In  re- 
Orimes  and  In  re  Meades  the  court  saw  the  infants,  and 
distinctly  laid  down  that  it  had  jurisdiction  to  interfere  be- 
tween father  and  child  in  a  matter  of  religious  education. 

[TiiESiGER,  L.J.:  Is  there  any  authority  showing  that 
the  father  by  filing  a  bill  can  give  up  his  parental  autnority 
to  the  court  ?] 

To  a  certain  extent  his  parental  authority  is  thereby  given 
up ;  for  when  the  child  becomes  a  ward  of  court  its  resi- 
dence and  custody  cannot  be  altered  without  the  consent  of 
the  court. 

[Baogallat,  L.  J.:  If  a  girl  of  fifteen  became  a  Roman 
Catholic  and  left  her  father's  house,  could  he  coerce  her?] 

We  apprehend  that  compulsion  would  not  be  allowed. 

[Baggalxay,  L.J.:  Suppose  a  boy  said,  *'I  will  go 
to  sea?"] 

(>)  Law  Rep.,  4  P.  C.  60.  (")  10  W.  R.,  245. 

(•)  2  Cox,  242;  Jac.,  260  n.  ('«)  10  W.  R.,  400. 

(»)  Jac.,  266  n.  (»»)  84  Beav.,  257. 

(*)  Jac.,  257.  (")  Law  Rep.,  1  Ch.,  268. 

(*)  Jac,  245.  (")  Law  Rep.,  6  Ch.,  689. 

(«)  4  My.  4&  Or..  673.  (»•)  Ir.  L.  Rep.,  11  Eq.,  465. 

C)  2  Con.  <fc  Law.,  378.  (")  Jr.  L.  Rep.,  6  Eq.,  98. 

(«)  11  Jur.,  7;  8  L.  T.,  809.  ('»)  1  Y.  A  C.  Ch.,  68. 

(»)  8  D.  M.  A  G.,  760.  (>•)  Law  Rep.,  8  Ch.,  622 ;  6  Eng.  R., 

('")  2  Ir.  Ch.  Rep.,  161.  668. 
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The  court  would  not  allow  its  ward  to  do  anything  im- 
proper ;  but  suppose  the  ward  a  girl,  and  the  father  wished 
to  bring  her  up  for  a  ballet-dancer,  would  the  court  al- 
low it  ? 

[James,  L.J.,  referred  to  In  re  Lyons  ('),  where  a  Jewish 
girl  went  to  reside  with  Christians,  and  the  court  refused  to 
exercise  *the  chancery  jurisdiction,  but  without  preju-  [66 
dice  to  an  application  for  a  habeas  corpus.] 

[Sir  H.  S.  Oiffard^  S.G.:  The  habeas  corpus  was  ulti- 
mately refused,  as  she  was  above  sixteen  when  it  was  ap- 
plied for  C).] 

The  jurisdiction  of  the  court  is  extended  by  36  &  37 
Vict.  c.  12 ;  and  In  re  Taylor  (')  shows  the  principles  by 
which  the  court  will  be  guided  in  exercising  tnis  extended 
jurisdiction.  It  is  an  abuse  of  parental  authority  for  a 
father  to  turn  round  and  alter  the  religious  education  of 
the  children. 

Darkey,  Q.C.,  and  O,  C.  Price^  for  Mr.  Agar-Ellis:  We 
contend  that  the  court  will  interfere  with  the  authority  of 
the  father  in  two  cases  only :  where  he  has  abused  it,  or 
where  he  has  for  a  length  of  time  allowed  the  children  to  be 
brought  up  in  a  different  way  from  that  in  which  he  now 
wishes  them  to  be  educated :  so  abandoning  his  authority. 
In  the  latter  case,  the  father  has  acquiesced  and  permitted 
a  state  of  things  to  grow  up  which  cannot,  without  injury 
to  the  children,  be  disturbed,  and  so  has  disentitled  him- 
self to  have  his  wishes  attended  to.  There  is  no  case  in 
which  the  court  has  compelled  a  father,  out  of  his  own 
means,  to  bring  up  his  children  in  a  faith  different  from  his 
own ;  and  it  was  held  in  In  re  Meades  (*),  In  re  Browne  (*), 
and  Andrews  v.  Salt  (*),  that  the  court  will  not  do  so.  Here 
there  is  no  fund  out  of  which  the  children  can  be  maintained 
except  the  father's  income,  as  no  one  on  the  lady's  side 
offers  to  provide  for  them. 

[James,  L.J.:  Does  not  the  father's  application  to  the 
court  do  away  with  your  objection  as  to  the  funds '(] 

It  may  well  be  that  if  the  father  declines  to  provide  funds 
for  any  but  a  Protestant  education  the  court  may  decline  to 
make  any  order  to  help  him ;  but  we  contend  that  the  court 
will  not  make  any  order  against  him.  Then  as  to  the  act 
36  &  37  Vict.  c.  12,  it  was  intended  to  extend  Mr.  Justice 
Talfourd's  Act,  2  &  3  Vict.  c.  64 ;  Warde  v.  Warde  0  ;  and 

(')  22  L.  T.  (N.S.),  770.  (»)  2  Ir.  Ch.  Rep.,  161. 

(*)  See  the  Queen  ▼.  Howet,  80  L.  J.  (*)  Law  Rep.,  8  Ch.,  622,  636 ;  6  Eng. 
(M.C.).  47.  R.,  568. 

(3)  4  Ch.  D.,  157;  19  Eng.  R.,  741.  (')  2  Ph.,  786. 

I*)  Ir.  L.  Rep.,  6  Eq.,  98. 
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was  never  intended  to  support  a  wife  in  disobedience  to 
her  husband  ;  the  petition  therefore  was  rightly  dismissed. 
67]  There  is  no  case  in  which  the  court  has  ^expressed 
an  opinion  during  the  life  of  the  father  as  to  the  religious 
education  of  the  children,  except  in 'cases  of  immorality  or 
where  the  father  has  acquiesced  in  the  children  being 
brought  up  in  a  diflFerent  religion.  la  re  Meades  (*)  and  la 
re  Orimes  (')  were  cases  of  that  kind.  Here  there  has  been 
no  abandonment  of  the  father's  rights.  Mr.  Agar-Ellis  di- 
rected his  children  to  be  brought  up  as  Protestants,  they 
had  a  Protestant  nurse  and  then  a  Protestant  governess,  and 
he  never  knew  that  they  were  receiving  any  but  a  Protes- 
tant education.  The  wife  was  under  no  mistake  as  to  the 
faith  in  which  he  wished  the  children  brought  up,  but  she 
secretly  acted  in  opposition  to  his  wishes.  In  Lyons  v. 
Blenkin{*)  Lord  Eldon  explains  the  jurisdiction.  In  re 
Meades  and  In  re  Grimes  were  strong  cases  of  abandon- 
ment. The  practice  of  the  court  seeing  the  children  is  not 
to  be  extended.  It  is  a  question  of  discretion  whether  the 
court  will  do  it.  In  Hawksworth  v.  HawkswortJi  (*)  the 
Vice-Chancellor  expressed  his  regret  that  he  had  seen 
the  child,  and  from  the  language  of  the  Lords  Justices  on 
the  appeal  it  is  to  be  inferred  that  they  would  not  have  done 
what  was  done  in  Stourtoa  v.  Stourtoni^).  The  practice 
tends  to  make  mothers  indoctrinate  young  children  with 
controversial  points,  which  is  highly  undesirable,  and  it 
furnishes  an  unsafe  test  as  the  children  are  sure  to  be  pre- 
pared for  the  interview.  It  is  said  that  it  is  an  abilse  of  the 
father's  authority  for  the  father  to  turn  round  and  alter  the 
religious  education  of  his  children.  It  might  be  so  if  he 
capriciously  turned  round  after  a  long  period  of  acqui- 
escence ;  but  here  he  has  not  acquiesced,  and  he  is  the 
proper  judge  whether  the  scheme  of  education  shall  be  al- 
tered, and  it  is  not  capricious  for  him  to  say  that  there  shall 
no  longer  be  a  double  mode  of  education.  The  term  "abuse 
of  the  father's  authority"  means  something  quite  different 
from  this:  De  Mannemlle  v.  De  Maanevitlei^).  It  ap- 
plies to  such  a  case  as  Shelley  v.  Westbrooke  ('),  where  the 
father  was  bringing  up  the  children  with  no  religious  educa- 
tion at  all,  or  Wellesley  v.  Wellesley  {"),  where  the  father 
was  living  an  openly  immoral  life.  VVhere  the  father  is 
68]     bona  fide  exercising  *his  judgment  the  court  will  not 

(»)  Ir.  L.  Rep.,  6  Eq.,  98.  (»)  8  D.  M.  A  G.,  760. 

O  Ir.  L.  Rep.,  11  Eq.,  465.  (•)  10  Ves.,  62,  64. 

(*)  Jac.,  246.  (')  Jftc,  266  n. 

0)  Law  Rep.,  6  Ch.,  689.  («)  2  Bli.  (N.S.),  124. 
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iaterfere  with  him,  though  it  may  think  that  its  own  dis- 
cretion would  have  been  exercised  dififerently.  If  a  father 
chose  to  give  his  son  who  was  heir  to  a  duHedom  nothing 
but  a  mere  elementarjr  education,  the  court  would  not  inter- 
fere. There  is  nothing,  however,  in  the  present  case  to 
show  that  the  father  is  not  exercising  a  sound  discretion. 
The  children  have  been  subjected,  unknown  to  him,  to  pros- 
elytising influences,  and  it  is  evident  that  there  are  other 
persons  standing  behind  the  mother.  The  court  will  give 
credit  to  the  bona  fide  opinion  of  the  father  that  it  will  be 
no  injury  to  the  children  to  be  now  brought  up  as  Protes- 
tants. Then  as  to  whether  the  court  will  see  the  infants, 
there  is  a  wide  difference  between  the  position  of  a  father 
and  a  testamentary  guardian.  The  guardian  stands  in  a 
purely  fiduciary  position,  and  is  under  no  obligation  to 
maintain  the  infants  out  of  his  own  funds;  he  is  therefore 
subject  to  the  iurisdiction  of  the  court  in  a  different  way 
from  a  father.  This  distinction  is  recognized  in  all  the  cases, 
and  is  clearly  pointed  out  in  Andrews  v.  SaltQ).  We  do 
not  deny  the  jurisdiction  of  the  court  to  interfere  during  the 
life  of  the  father,  but  the  cases  all  show  that  it  is  to  be  ex- 
ercised with  great  caution,  and  it  never  has  been  exercised 
except  in  cases  of  immorality  or  abandonment  of  the  father's 
authority.  The  fact  that  the  father  himself  makes  an  ap- 
plication to  the  court  cannot  give  the  court  a  more  extended 
jurisdiction  against  him.  We  ask  the  court  for  an  order  to 
''strengthen  the  hands"  of  the  father,  according  to  the  ex- 
pression used  by  Lord  Talbot  in  Lord  Raymond^ s  Case{^\ 
in  the  case  of  a  guardian.  In  Todd  v.  Lynes  (*),  the  court 
compelled  delivery  up  of  a  child  to  a  testamentary  guar- 
dian, and  it  must  have  the  same  power  to  interfere  on  be- 
half of  a  father.  A  deed  by  which  a  father  gives  up  his 
power  over  his  children  is  invalid :  Vansiitart  v.  Yansit- 
tart{').  The  act  36  &  37  Vict.  c.  12,  s.  2,  partially  repealed 
that  law,  but  that  act  only  provides  for  cases  where,  on  a 
separation,  it  is  agreed  that  the  children  shall  be  given  up 
to  the  mother.  In  other  cases  the  law  as  laid  down  in  Vaii- 
sittari  V.  Vansittart  is  still  in  force,  and  it  is  there  strongly 
laid  down  that  for  a  father  to  delegate  his  power  to  another 
person  *or  to  the  court  is  ultra  vires.  It  is  said  that  [69 
the  children  have  acquired  religious  convictions,  but  what  is 
called  conviction  in  the  case  of  children  of  these  ages  is 
merely  the  result  of  teaching  and  of  predilection  for  the 

(>)  Law  Rep.,  8  Ch.,  622,  686,  637.  (')  Cited  in  Simpson  on  Infancy,  p.  184. 

(»)  Ca.  temp.  Talb.,  58.  (*)  2  De  G.  4  J.,  249. 
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teacher,  and  is  not  to  be  regarded  in  the  same  way  as  the 
conviction  of  an  adult  who  weighs  the  arguments  on  both 
sides.  Nugent  v.  Vetzera{^)  shows  that  the  wishes  of  in- 
fants even  at  the  age  of  fifteen  or  sixteen  will  not  be  re- 
garded. 

[James,  L.J.:  That  case  turned  on  the  duty  of  the  court 
to  recognize  Austrian  law  as  to  Austrian  infants.] 

The  case  is  analogous  in  principle  to  this.  The  court  will 
not  interfere  with  tne  legal  right  on  account  of  the  infant's 
predilections. 

Sir  H,  Oiffard^  S.G.,  in  reply :  It  is  assumed  on  the  other 
side  that  these  children  for  years  were  brought  up  as  Protes- 
tants, but  the  father  must  have  been  perfectly  sure  all 
along  that  they  were  receiving  Roman  Catholic  instruction 
from  their  mother.  The  evidence  shows  that  for  two  years 
there  were  scenes  with  them  when  their  father  took  them  to 
Protestant  places  of  worship,  and  at  last  they  refused  to  go. 
Now  the  court  is  asked  to  compel  them  to  go  whether  they 
like  it  or  not.  Great  danger  of  unsettling  their  religious 
views  altogether  will  arise :    Witty  v.  Marshall  (*). 

[James,  L.J.:  If  the  attempt  to  change  a  person's  re- 
ligious views  is  necessarily  prejudicial  to  his  moral  and 
religious  welfare,  as  tending  to  unsettle  him,  then  all  mission- 
ary efforts  are  wrong.] 

The  rights  of  the  father  are  talked  of  in  a  fallacious  way. 
The  old  cases  lay  down  the  law  in  a  very  peremptory  way, 
but  it  is  materially  varied  by  the  acts,  and  when  once  the 
jurisdiction  of  the  court  has  attached  by  the  infants  becom- 
ing wards  of  court,  the  court  has  only  to  consider  what  is 
most  for  their  benefit. 


Nov.  23.  James,  L.J.,  delivered  the  judgment  of  the 
Court  (James,  Baggallay,  and  Thesiger,  L.JJ.): 

The  material  facts  of  this  case  are  few  and  undisputed. 
70]  On  the  *treaty  for  a  marriage  afterwards  contracted  be- 
tween a  gentleman  and  a  lady  of  different  religious  persua- 
sions the  gentleman  promised  the  wife  and  her  friends  that 
any  children  to  be  born  of  the  marriage  should  be  brought  up 
in  the  lady's  religious  faith.  There  is  some  controversy  be- 
tween the  parties  as  to  whether  this  promise  was  not  subject 
to  or  qualified  by  some  private  understanding  between  the 
husband  and  wife,  but,  for  the  purposes  of  this  judgment, 
it  is  assumed  to  be  an  absolute,  unconditional,  and  unquali- 
fied promise.  After  the  marriage  and  immediately  after  tho 
birth  of  the  first  child,  the  husband  was  minded  to  retract 

Q)  Law  Rep.,  2  Eq.,  704.  («)  1  Y.  A  C.  Ch.,  68,  73. 
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that  promise  and  break  that  engagement,  and  from  that  time 
be  has  adhered,  without  the  slighest  wavering,  to  his  de- 
termination that  the  children,  of  whom  there  are  three — 
girls,  of  ages  varying  at  the  time  of  the  commencement  of 
these  proceedings  from  nine  and  a  half  to  twelve  and  a 
half  years,  should  be  brought  up  in  his  faith.  The  mother 
conceived  herself  to  be  warranted  in  disregarding  her  bus- 
band^s  express  and  positive  wishes  and  commands  as  to  the 
religious  education  of  her  daughters,  and  availed  herself  of 
all  the  opportunities  afforded  by  the  relations  between  a 
mother  and  daughters,  who  had  never  been  separated,  not 
only  to  impress  their  minds  with  the  great  cardinal  truths 
and  the  religious  and  moral  duties  common  to  both  modes 
of  faith,  but  to  instruct  and  indoctrinate  them,  so  far  as  they 
were  capable  of  receiving  them,  with  the  peculiar  tenets 
constituting  the  characteristic  difference  of  her  own  church, 
and  to  accustom  them,  as  a  matter  of  religious  duty,  to  the 
})erformance  of  certain  religious  acts,  the  practical  expres- 
sion of  those  peculiar  tenets,  such  as  the  adoration  of  the 
Virgin,  the  invocation  of  patron  saints,  and  the  practice  of 
confession.  It  is  not  denied  that  this  was  done  without  the 
knowledge  of  the  husband,  except  that  he  must,  it  is  sug- 
gested, have  known  that  these  girls  of  tender  years  were  in 
the  habit  of  saying  their  morning  and  evening  prayers  at 
their  mother's  knee.  Under  the  influence  of  this  teaching, 
the  children  at  last  broke  into  open  revolt  against  their 
father,  and  positively  refused  to  obey  his  directions  to  go, 
as  they  had  previously  done,  to  his  church. 

Upon  this  the  father  determined  to  remove  the  children 
from  his  home  and  place  them  under  tuition  with  persons  of 
his  own  creed,  to  the  end  that  they  might  be  properly  in- 
structed therein,  and  *further  determined  to  prevent  the  [71 
access  of  the  mother  unless  she  promised  not  to  speak  to  them 
on  religions  subipcts.  Hence  the  petition  of  the  mother 
complaining  of  this  threatened  separation,  and  the  suit  at 
the  instance  of  the  father  making  the  children  wards  of  court, 
and,  in  effect,  seeking  the  assistance  of  the  court  in  the  per- 
formance of  his  duty  and  the  exercise  of  his  rights  as  father. 

On  the  wife's  petition  it  appeared  to  the  court  unneces- 
sary to  hear  the  respondent  s  counsel.  As  between  the 
husband  and  wife  it  is  manifest  that  the  wife  could  not,  by 
a  course  of  consistent  and  persistent  disobedience  to  the 
husband's  wishes  and  commands,  give  herself  any  right. 
It  was  conceded  by  counsel,  and,  in  truth,  it  is  on  principle 
and  authority  settled  so  as  to  be  beyond  question  or  argu- 
ment, that  the  ante-nuptial  promise  is,  in  point  of  law,  ab- 
26  Eng.  Rep  65 
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solutely  void.  The  husband  had  in  the  plainest  terms 
expressed  liis  determination  so  to  treat  it,  and  to  assert  and 
act  upon  his  legal  rights,  the  performance  of  which  he  is 
entitled  to  say  he  conceives  to  be  his  paramount  paternal 
duty.  As  between  the  husband  and  the  wife,  therefore,  the 
question  is  to  be  determined  as  if  there  had  never  been  any 
such  promise,  and  just  as  if  she  or  her  husband  had  em- 
braced a  new  faith  after  the  marriage.  Under  these  circum- 
stances there  can,  in  our  judgment,  be  no  question  that  it 
is  the  husband's  undoubted  legal  right  to  remove  his  chil- 
dren from  the  influence  of  a  mother  who  is  avowedly  using 
that  influence  to  thwart  his  wishes  and  plans  as  to  their  re- 
ligious training  and  education,  and  to  impose  as  a  condition 
of  her  access  to  them  a  promise  that  she  would  not  use  that 
access  for  a  purpose  prohibited  and  lawfully  prohibited  by 
him,  and  that  the  wife,  therefore,  has  failed  to  show  any 
legal  ground  in  support  of  her  petition. 

^ut  the  main  argument  before  us  has  been,  and  has  prop- 
erly been,  not  on  any  question  of  conflict  of  rights  between 
husband  and  wife,  for  there  can  be  no  such  conflict  as  to  the 
education  of  children,  but  as  between  the  father  and  the 
children  themselves,  or  as  between  the  father  and  the  law 
which  is  bound  to  protect  the  children  from  any  abuse  of 
the  parental  power.  It  is  conceded  that  by  the  law  of  this 
country  the  father  is  undoubtedly  charged  with  the  educa- 
72]  tion  of  his  children.  The  right  of  the  father  to  the  *cus- 
tody  and  control  of  his  children  is  one  of  the  most  sacred  of 
rights.  No  doubt,  the  law  may  take  away  from  him  this 
right  or  may  interfere  with  his  exercise  of  it,  just  as  it  may 
take  away  his  life  or  his  property  or  interfere  with  his  lib- 
erty, but  it  must  be  for  some  sufficient  cause  known  to  the 
law.  He  may  have  forfeited  such  parental  right  by  moral 
misconduct  or  by  the  profession  of  immoral  or  irreligious 
opinions  deemed  to  unfit  him  to  have  the  charge  of  any  child 
at  all ;  or  he  may  have  abdicated  such  right  by  a  course  of 
conduct  which  would  make  a  resumption  of  his  authority 
capricious  and  cruel  towards  the  children.  But,  in  the  ab- 
sence of  some  conduct  by  the  father  entailing  such  forfeit- 
ure or  amounting  to  such  abdication,  the  court  has  never 
yet  interfered  with  the  father's  legal  right.  It  is  a  legal 
right  with,  no  doubt,  a  corresponding  legal  duty ;  but  the 
breach  or  intended  breach  of  that  duty  must  be  proved  by 
legal  evidence  before  that  right  can  be  rightfully  interfered 
with. 

It  is  contended  that  he  does  intend  to  commit  such  a 
breach  of  his  duty,  because  he  is  s^bqiit  to  disregard  the 
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considerations  on  which  several  eminent  judges  have  con- 
sidered themselves  bound  to  act  in  dealing  with  infants 
under  the  jurisdiction  of  the  court.  In  Stourton  v.  Stour- 
ton  n,  the  learned  judges  expressed  themselves  as  follows : 
The  Lord  Justice  Knight  Bruce  said  (*),  "  At  the  close  of  the 
argument,  I  was  unable  to  consider  it  otherwise  than  very 

1  possible  that,  notwithstanding  the  early  age  of  this  boy, 
lis  mother,  a  convert,  might  so  effectually  have  availed 
herself  of  the  full  opportunity  afforded  by  the  paternal 
relatives  as  to  have  made  religious  impressions  on  his  mind 
to  a  depth  and  an  extent  rendering  dangerous  and  improper 
any  attempt  at  important  changes  in  them.  It  was  my 
opinion,  accordingly,  and  that,  also,  of  my  learned  brother 
that  we  should  have  an  interview  with  the  lad."  After 
stating  what  passed  at  the  interview,  the  Lord  Justice  Knight 
Bruce  added  that  the  boy  spoke  in  a  manner  "convincing  me 
that  the  Protestant  seed  sown  in  his  mind  has  taken  such  hold 
that  if  we  are  to  suppose  it  to  contain  tares,  they  cannot  be 
gathered  up  without  great  danger  of  rooting  up  also  the  wheat 
with  them.  Upon  much  consideration,  I  am  of  opinion  that 
the  child's  tranquillity  and  health,  his  temporal  *hap-  [73 
piness,  and,  if  that  can  exist  apart  from  spiritual  welfare,  his 
spiritual  welfare  also,  are  too  likely  now  to  suffer  impor- 
ta  ntly  from  an  endeavor  at  effacing  his  Protestant  impressions 
not  to  render  any  such  attempt  unsafe  and  improper."  And 
the  Lord  Justice  Turner  said  ('),  *' Where,  as  in  the  present 
case  also,  the  application  to  this  court  has  been  delayed, 
and  the  children  have  been  suffered  to  receive  religious 
impressions  different  from  those  which  the  father  enter- 
tained, other  and  far  more  serious  considerations  present 
themselves — the  wishes  of  the  father  may  be  in  conflict 
with  the  well-being  and  even  with  the  safety  of  the  chil- 
dren,— and  in  order  to  ascertain  whether  this  is  the  case  or 
not  it  becomes  necessary  to  see  what  is  the  extent  of  the 
impression  which  has  been  made  upon  the  minds  of  the  chil- 
dren, and  to  consider  what  may  be  the  danger  of  disturbing 
that  impression  ....  That  the  minds  of  children  are  ca- 
pable at  a  very  early  age  of  receiving  strong  impressions 
upon  matters  of  religion,  as  well  as  upon  other  matters,  is 
not  to  be  denied ;  and  having  seen  the  infant  plaintiff  in 
this  case,  and  considered  what  passed  at  our  interview  with 
him,  I  am  satisfied  that  his  mind  has  received  impressions, 
and  strong  impressions  too,  upon  religious  subjects,  which  are 
at  variance  with  the  faith  which  his  father  professed.  I  have 
felt  bound  to  consider,  therefore,  what  might  be  the  result  of 

(»)  8,  D.  M.  <b  G.,  760.  (•)  8  D.  M.  A  G.,  767.  (»)  8  D.  M.  A  G.,  772. 
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disturbing  those  impressions.  It  was  urged  at  the  bar  that 
the  opinions  of  a  child  so  young  could  not  be  fixed,  and  that 
the  impressions  which  this  child  has  received  might  be  re- 
moved by  a  different  course  of  instruction  and  different  asso- 
ciations. It  might  be  so ;  but,  on  the  other  hand,  may  it  not 
be  that  the  impressions  which  have  bedn  formed  might  lead 
the  instruction  which  would  be  given  being  received  with 
carelessness  or  indifference,  or,  which  would  certainly  not  be 
less  dangerous  or  less  destructive  to  the  character  of  this  boy, 
with  affected  ac(juiescence  ?  May  it  not  be  that  the  attempt 
to  force  upon  this  child  a  different  faith  might  end  in  unset- 
tling his  existing  impressions,  and  substituting  no  fixed  im- 
pressions in  their  place.  I  much  fear  that  it  would  be  so.'' 
And  the  same  thing  in  substance  has  been  said  by  other 
judges  in  other  cases. 

We  are  asked  in  this  case  ourselves  privately  to  examine 
74]  the  *children,  and  to  satisfy  ourselves  by  that  exami- 
nation that  these  children,  of  the  ages  I  have  mentioned, 
have,  to  use  the  language  of  Stourton  v.  Stourton{^\  "re- 
ceived religious  impressions  to  a  depth  and  an  extent  ren- 
dering dangerous  and  improper  any  attempt  at  important 
changes  in  them,"  and  so  to  satisfy  ourselves  that  the  father 
is  about  to  abuse  his  parental  authority  by  seeking  to  dis- 
turb such  religious  convictions.  With  all  respect  to  the 
eminent  judges  who  decided  Stourton  v.  Stoxirton^  we  should 
decline  to  examine  a  child  of  such  very  tender  years  as  the 
child  there  was.  The  children  here  are,  or  at  all  events  the 
eldest  is,  considerably  older  than  the  boy  there  was.  But 
that  case  was  the  case  of  a  testamentary  guardian,  a  case  of 
mere  and  pure  trust,  which  is  essentially  under  the  jurisdic- 
tion of  the  court,  and  under  a  jurisdiction  always  exercised 
with  the  widest  judicial  discretion.  And  the  same  is  to  be  said 
of  all  the  cases  in  which  the  court  has  acted  in  the  like  manner. 
In  some  of  the  cases  cited  to  us  the  judges  in  Ireland  did  ex- 
amine the  children,  even  where  the  father  was  the  respondent, 
but  in  the  result  left  the  father  in  possession  of  his  legal  righ t ; 
and  even  in  those  cases  a  ground  was  laid  for  the  jurisdic- 
tion by  reason  of  the  father's  previous  conduct  in  respect  of 
the  children's  education  bringing  it  within  the  category  of 
abdication.  It  is  not,  in  our  judgment,  necessary  further  to 
examine  those  cases,  because,  in  our  judgment,  however 
weighty,  and  they  are  very  weighty,  the  considerations  ex- 
pressed in  Stourton  v.  Stourton  and  the  other  cases,  they  are 
weighty  considerations  for  the  father  to  deal  with,  without 
being  subject  to  appeal  to  or  revision  by  this  court.     If  a 

0)  8  D.  M.  <t  G.,  760. 
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good  and  honest  father,  taking  into  his  consideration  the 
past  teaching  to  which  his  children  have  been,  in  fact,  sub-  , 
ject,  and  the  effect  of  that  teaching  on  their  minds,  and  the  / 
risk  of  ansettling  their  convictions,  comes  to  the  conclusion 
that  it  is  right  and  for  their  welfare,  temporal  and  spiritual, 
that  he  should  take  means  to  counteract  that  teaching,  and 
undo  its  effect,  he  is  by  law  the  proper  and  sole  judee  of 
that,  and  we,  as  judges  of  the  land,  have  no  more  right  to 
sit  in  appeal  from  the  conclusion  which  he  has  conscien- 
tiously and  honestly  arrived  at  than  we  should  have  to  sit 
in  appTeal  from  his  conclusion  as  to  the  particular  church  his 
children,  should  attend,  the  particular  *sermons  they  [75 
should  hear,  or  the  particular  religious  books  to  be  placed 
in  their  hands.  He  is  quite  as  likely  to  judge  rightly  as  we 
are  to  judge  for  him.  At  all  events,  the  law  has  made  him, 
and  not  us,  the  judge,  and  we  cannot  interfere  with  him  in 
his  honest  exercise  of  the  jurisdiction  which  the  law  has 
confided  to  him. 

This  being  his  right,  has  the  father  abdicated  such  right 
and  submitted  the  whole  matter  to  the  judgment  of  the 
court  by  being  himself  party  as  next  friend  to  the  institu- 
tion of  the  action  making  the  children  wards,  and  himself 
seeking  the  directions  of  the  court  as  to  their  education? 
We  are  of  opinion  that  if  the  father  had  the  power  so  to 
delegate  his  duty,  which  we  doubt,  it  would  not  be  fair  or 
right  to  hold  that  he  liad  unwittingly  surrendered  his  right 
by  a  proceeding  evidently  taken  for  the  enforcement  of  it, 
and  for  obtaining  the  assistance  of  the  court  in  vindication 
of  it. 

We  come  now  to  the  consideration  of  the  last  point,  and 
the  only  point  on  which  we  have  any  doubt — viz.,  whether 
the  court  should  interfere  at  all ;  whether  the  court,  recog- 
nizing the  father's  undoubted  right  as  master  of  his  own 
house,  as  king  and  ruler  in  his  own  family,  can  be  called 
on  by  him  to  be  ancillary  to  the  exercise  of  his  jurisdiction, 
and  whether  he  ought  not  to  be  left  to  enforce  his  com- 
mands by  his  own  authority  within  his  own  domain  ;  and 
that  was  throughout  the  argument  and  at  the  close  of  it  the 
verv  strong  inclination  of  our  opinion.  We  felt  and  feel  a 
difficulty  about  the  court's  enforcing  an  order  of  a  private 
person  which  it  disclaims  the  right  of  examining.  But  it 
IS  not  a  question  between  the  father  and  the  court ;  it  is  a 
question  of  the  wards.  And,  being  of  opinion  that  the 
father  has  retained  his  right  to  direct  the  religious  educa- 
tion of  his  children,  and  the  father  being  minded  that  they 
should  not  be  taken  to  mass,  confession,  or  the  like,  the 
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cansiog  or  permitting  tbem  to  be  so  taken,  in  direct  disobe- 
dience to  the  father^ 8  commands,  is  a  wrong  to  them  as  well 
as  to  him.  I  perceive  that  the  injunction  is  confined  as 
follows:  That  the  mother  be  restrained  from  taking  the 
said  infants  or  any  of  them,  or  causing,  procuring,  or  per- 
mitting them  or  any  of  them  to  be  taken,  without  the  con- 
sent or  the  father,  to  confession,  or  to  any  church  or  place 
76]  or  places  of  worship  *where  worship  is  performed 
otherwise  than  according  to  the  rites  or  ceremonies  of  the 
Church  of  England  as  by  law  established, — and  that  injunc- 
tion is  in  accordance  with  precedents  which  have  been  pro- 
duced to  us.  The  court  has  in  other  matters  and  under 
oiner  circumstances  protected  wards  by  strengthening  the 
hands  of  guardians,  and  it  is  safer  not  to  disclaim  or  nar- 
row its  right  or  duty  in  that  respect.  We  think,  therefore, 
that  the  injunction  of  the  Vice-Chancellor  ought  to  be  sus- 
tained. But,  having  regard  to  the  ground  on  which  we 
base  our  decision  on  the  main  subject — viz.,  the  power  and 
jurisdiction  of  the  father — we  think  the  declaration  ought 
to  be  omitted,  so  as  to  throw  on  the  father  the  whole  respon- 
sibility of  doing  now,  and  during  the  remaining  years  of  his 
children's  respective  minorities,  what  is  right  and  proper. 
He  ought  to  discard,  and  we  have  no  doubt  will  discard, 
all  thought  of  personal  dignity  or  personal  supremacy  or  of 
triumph  in  a  personal  struggle.  The  law  trusts  to  him  that 
he  will,  rising  ^bove  all  such  petty  feelings,  have  a  sole 
regard  to  what  he  conscientiously  believes  to  be  for  the  tem- 
poral and  spiritual  welfare  of  his  children  ;  and  we,  pro- 
nouncing what  we  deem  the  law  to  be,  must  leave  the 
matter  to  his  sense  of  parental  duty  and  to  his  conscience. 

Solicitors:  Bowlings^  Foyer  &  Harden;  Halting  &  Sons. 

See  19  Eng.  Rep.,  224  note.  for  their  maintenance  oat  of  the  prop- 

The  coart,  in  a  proceeding  for  di-  erty  of  the  hasband ;  upon  failure  to 

vorce,  may  direct  that  the  person  to  make  out  a  case  for  a  divorce,  the  de- 

ivhose  custody  a  child  is  given  shall  fendant  is  entitled  to  judgment  dis- 

give  a    bond  to  produce  it  in  court  missing  the  complaint :  Davis  v.  Davis, 

whenever  a  judge  may  direct :    Der-  75  N.  Y.,  221. 

ringer  f>»   Derringer,  10  Phila.    Rep.,        The  father  is  the  legal  custodian  of 

190.  the  minor  children,  and  they  will  not 

In    an    action    for    limited    divorce  be  taken  from  his  custody  without  the 

brought  by  the  wife  against  the  bus-  strongest  reasons  therefor ;    and  this 

band,  the  court,  after  it  has  denied  the  right  is  not  affected  by  the  voluntary 

priiicipal  relief  sought,  on  the  ground  separation  of  the  parties :    Latham  v. 

that  the  evidence  failed  to  show  facts  Latham,  30  Gratt.,  307,  332;   Bowles 

to  establish  any  of  the  causes  for  which  f>.  Dixon,  32  Ark. ,  92. 
a  separation  can  be  adjudged,  has  no        The  father  is  not  bound  by  proceed- 

power  to  give  judgment  awarding  the  ings  in  the  probate  court,  appointing 

ciiMUKly  of  the  children  of  the  marriage  a  guardian  for  his  child,  to  which  he 

tu  the  plaintiff,  and  making  provision  is  not  a  party.     Chancery  has  jurisdic- 
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lion  to  take  the  child  from  the  stat-  ing  the  custody,  etc,  of  sach  children  ; 

utory  guardian  and  restore  it  to  the  the  parents'  rights,  in  the  absence  of 

father  :  Bowles  v.  Dixon,  82  Ark.,  92.  misiX)nduct,  are  deemed  equal,  and  the 

Where,  in  a  suit  for  a  divorce,  a  wife  happiness  and  welfare  of  the  children 
asked  for  the  custody  of  two  daugh-  determine  the  question  of  their  cus* 
ters  of  the  marriage,  aged  five  and  tody.  A  decree  of  divorce  for  cruelty, . 
nine  years,  and  it  was  found  that -the  granted  in  this  court  on  the  application 
husband  was  of  good  moral  character  of  a  wife,  who  had  previously  sepa- 
and  attached  to  the  children,  but  from  rated  from  her  husband,  was  reversed 
business  incapacity  and  failure  to  find  by  the  court  of  appeals.  Held,  that 
employment  was  unable  to  support  her  refusal  to  return  to  her  husband 
them,  but  that  his  mother  and  sister,  afterwards  was  not  "misconduct" 
who  had  abundant  means  and  were  of  within  the  meaning  of  the  act. 
the  best  character,  were  willing  to  as-  2.  Where,  under  the  above  circum- 
sume  the  expense  of  their  support  and  stances,  a  daughter  eight  years  old  and 
education,  it  was  held,  that  it  was  not  a  son  ten,  preferred  to  remain  with 
a  case  where  the  court  ought  to  give  their  mother,  and  she  was  able  to  pro- 
custody  of  the  children  to  the  wife  on  vide  adequately  for  their  maintenance 
the  ground  of  the  unfitness  of  the  bus-  and  education,  and  was,  in  all  respects, 
band  for  their  custody :  Bennett  «.  fit  to  have  charge  of  them,  the  court 
Bennett,  43  Conn.,  313.  refuse-d  to  change  the  custody,  making 

In  case  of  a  separation  between  bus-  reasonable  regulations  for  their  father's 

band  and  wife  the  court,  in  awarding  access  :    English  v.  English,  31  N.  J. 

the  custody  of  an  infant  child  to  its  Eq.,  543,  affirmed  32  N.  J.  Eq..  738. 

father  or  its  mother,  will  consult  the  If  the  application  by  the  wife  for 

welfare  of  the    child  rather  than  the  divorce  is  refused, — if  the  court  is  satis- 

rights  of  either  parent.  fied  that  she  is  the  chief  obstacle  in 

Hence,  where  it  appeared  that  the  the  way  of  a  reconciliation,  and  that 

character  and  circumstances  of  either  the  husband  is,  under  all  the  circum- 

parent  would  secure  the  child's  educa-  stances,  entitled  to  the  custody  of  the 

tion,  and  the  satisfaction  of  its  physi-  child, — ^it  is  impossible  to  impose  terms 

cal  wants,  but  the  child  was  a  delicate  upon  him  and  to  say  he  shall  be  com- 

female  infant  of  four  years  :  pelled  to  have  the  child,  under  the 

Held,  that  the  child  should,  for  the  decree  of  the  court,  at  particular  places 

time  being  at  least,  be  placed  in  the  and  times,  to  gratify  the  wishes  and 

custody  of  its  mother  :  McKim  v.  Mc-  feelings  of    the  mother :    Latham  v, 

Kim,  12  R.  I.,  462.  Latham,  30  Gratt.,  307,  382. 

Considerations  affecting  the  health  A  decree  giving  a  wife  the  custody 
and  welfare  of  a  child  may  justify  a  of  her  children  is  not  erroneous  be- 
court  in  withholding  the  custody  of  it  cause  it  makes  no  provision  for  the 
temporarily  even  from  its  legal  guardi-  father  to  visit  and  see  them.  He  may 
ans ;  and  they  are  so  purely  matters  do  this,  without  such  provision,  at  con- 
of  discretion  with  the  court  of  original  venient  and  proper  times,  in  a  decent 
jurisdiction,  that  this  court  will  not  and  respectful  manner,  and  without 
review  the  conclusions  thereon,  unless  using  improper  influences  to  dissatisfy 
some  manifest  error  or  abuse  of  discre-  them  with  their  mother.  If  he  abuses 
tion  is  made  to  appear :  Matter  of  the  privilege,  he  may  properly  be  de- 
Welch.  74  N.  Y.,  299.  prived  of  the  right. 

Where  the  father  is  dead,  and  the  If  a  father,  after  divorce  by  his  wife, 

mother  an  unsuitable  person  to  take  and  a  decree  giving  her  the  custody  of 

charge  of  her  children,  the  court  will  the  children  of  the  marriage,  is  refused 

appoint  a  guardian  for  that  purpose,  the  right  to  see  them,  he  may  apply, 

and  such  guardian  can  retain  the  legal  under  section  18  of  the  divorce  act,  for 

custody  of  the  children  as  against  the  a  modification  of  the  decree,  so  as  to 

mother:     Com.    «.    Bigelow,    1    Leg.  secure  a  reasonable  enjoyment  of  the 

Chron.  Rep.,  291.  right :  Burge  v.  Burge.  88  Ills.,  164. 

1.  By  statute  (Rev.,  p.  318),  when  The  parental  duty  of  giving  personal 

the    parents  of   minor    children  live  care  and  protection  to  children  is  dis- 

apart,  the  court  may,  on  petition  of  tinct  from  the  duty  to  support  them, 

either  parent,  make  a  decree  concern-  A  father  is  under  legal  obligation  to 
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provide  for  the  support  of  his  children,  inflaences :    Matter  of  PenningtoOp  1 

even  if  they  remain  with  their  mother  Victorian  Law  Rep.  (Eq.),  97. 

after  her  divorce,  and  as  against  the  It  is  the  duty  of  the  court  to  see  that 

public    and  the   children,   he    cannot  an  infant  is  brought  up  in  the  faith  of 

escape  the  duty.  his  or  her  father  ;  but  the  mere  fact 

Divorced  persons  agreed  in  writing,  that  an  infant  was  the  child  of  piirents 

that  certain  of  their  children   might  belonging  to  the  Presbyterian  church, 

stay  with  their  mother  as  much  of  the  and  that  she  had  been  brought  up  in 

time   as    they  wished,   but    that  she  the  discipline  of  that  body,  is  not  of 

should    make    no    claim    against  the  itself  sufficient  to  warrant  the  reversal 

father  for  their  support,  and  in  consid-  of  the  master's  ruling  approving  of  her 

eration  of  this,  the  father  agreed  that  being  placed  and  educated  at  a  sem- 

they  might  remain  as  aforesaid,  and  inary,  the  proprietress  of  which  was  a 

that  he  would,  of  his  own  free  will,  do  member  of  the  Church  of  England,  it 

for  them  towards  their  support,  main-  being  shown  that  means  were  provided 

tenance,  and  education,  what  seemed  for  the  regular  attendance  of  pupils 

to  him  right,  and  at  least  would  pro-  of  the  Presbyterian  persuasion  at  that 

vide  in  store,  pay  and  provision,  each  church,  and  the  location  of  the  school 

year  for  five  years,  an  amount  in  value  being  such  that  it  enabled  the  infant, 

equal  to  fifty  dollars.     One  child  re-  who  was  of  a  delicate  constitution,  to 

mained  with  its  mother  one  year,  an-  have  much  more  frequent  intercourse 

other  five,  and  another  six,  and  she  with   her  friends  and    relatives,  and 

had  to  give  them  her  persona]  care  and  there  was  a  probability  of  a  stricter 

protection.     Held,  that  the  father  was  personal    supervision  by  the  proprie> 

bound  to  pay  the  mother  fifty  dollars  tress  than  at  a  public  institution  in  an- 

a  year  for  five  years,  not  as  support  due  other  part  of  the  county,  which  was 

the  children,  but  as  recompense  to  the  in  connection   with    the    Presbyterian 

wife  for  taking  sole  personal  care  of  church  in  Canada  :    MacNabb  v.  Mcln- 

them:    Courtright    v.    Courtright.   40  nes,  35  Grant's  (U.C.)  Chy.,  144. 

Mich.,  088.  On  reference  to  the  master  to  inquire 

A  divorce  having  been  granted  in  as  to  a  guardian  and  a  scheme  for  the 
favor  of  the  wife,  and  the  custody  of  education  and  maintenance  of  an  infant, 
three  of  the  children  awarded  to  the  he  in  deference  to  what  he  believcsd  to 
husband,  and  it  having  appeared  that  be  an  opinion  expressed  by  the  court, 
he  was  subsequently  guilty  of  cruelly  and  contrary  to  his  own  judgment,  re- 
treating the  children,  it  was  held,  upon  ported  in  favor  of  C.  as  sole  guardian, 
an  application  of  the  wife  for  the  cus-  and  of  W.  as  school  mistress,  both 
tody  of  the  children  and  alimony  for  being  of  a  different  religion  from  that 
their  maintenance,  that  the  applica-  in  which  the  child  had  for  some  years 
tion  should  be  granted,  and  alimony  been  educated.  C,  at  whose  school 
awarded  :  Boggs  v.  Boggs,  49  Iowa,  the  child  was,  and  who  had  for  some 
190.  years  educated  her  in  her  own  religion. 

Where  the  court  has  to  deal  with  excepted  on  the  grounds  that  the  child 
the  question  of  bringing  up  an  infant  was  attached  to  her  ;  had  strong  re- 
in a  particular  religion,  it  will  regard  ligious  convictions,  and  had  formed 
that  of  ithe  father  more  than  that  of  friendships  at  the  school.  These  ex- 
the  mother.  But  in  the  case  of  an  ceptions  being  overruled,  C.  appealed 
adopted  child  it  will  not  interfere  with  to  the  full  court  against  the  scheme 
the  discretion  of  the  adopted  father ;  but  not  against  the  guardian,  and  the 
and  will  respect  his  preference  when  court,  in  the  special  circumstances  of 
the  funds  for  the  infant's  support  come  the  case,  reversed  the  order  appealed 
from  him.  from,  set  aside  the  report  already  made. 

The  court  will  regard  the  feelings  and  remitted  the  question  to  the  mas- 

and   views  of  an  infant  of  fourteen  ter  to  be  dealt  with  under  the  original 

years  of  age,  as  to  her  religious  educa-  order. 

tion,    if    such     views    are    definitely  The  conduct  or  misconduct  of  those 

formed  ;    and  will  take  steps  to  ascer-  who  have  had  the  custody  of  a  child 

tain   her   own   independent   views,    if  should  in  no  way  sway  the  master  or 

Xx>s8ible,   apart   from   any  extraneous  the  court  in  determining  what  is  to  be 
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done  for  the  child's  welfare,  and  if  re-  4.  In  such  case  the  grandfather  being 

ligioQs  impressions,  whether  prodaced  entitled  to  the  custody  of  the  minors 

by  fair  or  foal  means  have  been  formed,  was  also  entitled  to  their  services,  and 

the  child  should  not  in  any  manner  be  in  an  action  for  damages  against  one 

coerced,   or  even    persuaded  to  alter  who  wrongfully  took  them  from  his 

them :    Cleary  «.   McNamara,   2   Vic^  possession,  it  is  sufficient  to  allege  as 

torian  Law  Rep.  (Eq.),  49.  to  loss  of  services  that  the  wrongful 

An  orphan  child  was  adopted  by  P. ,  taking  was  to  deprive  him  of   their 

who,  by  his  will,  left  property  to  trus-  '*  possession  and  services"  without  al- 

tees  for  her  with  a  trust  for  her  main-  leging  actual  loss  of  services  :  Clark  «. 

tenance  during  minority.      After  the  Bayer,  82  Ohio  St. ,  299. 

death  of  P.  the  child  was  taken  pos-  Where  a  child,  after  the  death  of  his 

session  of  by  C,  a  stranger,  and  re-  mother,  was  sent  by  the  father  to  the 

tained  against  the  will  of  the  trustees,  ffrand  parents  in  pursuance  of  an  un- 

Motion  by  C.  to  be  appointed  guardian,  derstanding  that  the  latter  should  have 

and  for  an  allowance  for  tl^e  child's  the  child  to  raise,  it  was  held,  upon  an 

maintenance  and  education  out  of  the  application  of  the  father  for  the  cus- 

property  held  in  trust  for  her,  refused,  tody  of  the  child,  that  the  welfare  of 

An  infant  above  the  age  of  12  years  the  latter  should  be  considered,   and 

has  no  right  to  choose  a  guardian ;  nor  that  the  application  should  be  denied 

to  supercede  the  discretion  of  the  trus-  unless  the  father  could  show  that  he 

tees  of  her  property  devised  under  the  was  able  and  likely  to  make  suitable 

will  of  her  adopted  father :  Matter  of  provision  for  it :    Drum  v.  Keen,  47 

Pennington,    I    Victorian    Law    Rep.  Iowa,  485. 

(Eq.),  fi^.  After  the  death  of  the  father  of  an 

1.  As  a  general  rule  the  parents  are  infant  the  claim  of  the  paternal  grand- 
entitled  to  the  custody  of  their  minor  father  is  not  superior  to  that  of  the 
children.  When  they  are  living  apart,  mother,  though  the  child  had  been  left 
the  father  is  prima  facie  entitled  to  in  his  custody  for  six  years  before  the 
that  custody;  and  when  he  is  a  suitable  death  of  the  father:  Matter  of  Sand- 
person,  able  and  willing  to  support  and  ers,  6  Victorian  Law  Rep.  (Law),  10. 
care  for  them,  his  right  is  paramount  Where  the  father,  the  week  after  the 
to  that  of  all  other  persons  except  that  birth  of  his  son,  went  to  sea,  and  re- 
of  the  mother  in  cases  where  the  infant  taming  in  a  few  weeks,  found  his 
child  is  of  such  tender  years  as  to  re-  wife  had  deserted  him  and  her  child, 
quire  her  personal  care  ;  but  in  all  leaving  the  child  at  his  grandfather's, 
cases  of  controverted  right  to  custody,  where  he  was  bom,  gave  him  to  his 
the  welfare  of  the  minor  child  is  first  grandfather,  telling  nim  he  should 
to  be  considered.  never  claim  the  child  again,  and  he  re- 

2.  The  father's  right  is  not.  however,  maiiied  with  the  grandfather  who  took 
absolute  under  all  circumstances.  He  entire  charge  of  him  till  his  death,  the 
may  relinquish  it  by  contract,  forfeit  it  father  never  afterward  doing  anything 
by  abandonment,  or  lose  it  by  being  in  Jot  his  support :  Held,  that  the  child 
a  condition  of  total  inability  to  afford  was  emancipated  :  Orneville  v.  Glen 
his  minor  children  necessary  care  and  Bum,  70  Maine,  358. 

support.  Where,  upon  the  application  of  the 
8.  Where  the  father  and  mother,  father  of  an  illegitimate  child  for  the 
living  apart,  by  agreement  transfer  the  custody  thereof,  it  appeared  that  his 
care  and  custody  of  their  infant  chil-  moral  character  was  no  bett«r  than 
dren  to  the  grandfather  of  the  children,  that  of  the  mother,  and  that  she  had  a 
in  consideration  that  he  will  receive,  natural  affection  for  the  child,  neither 
care  and  provide  for  them,  and  in  pur-  neglecting,  abusing,  nor  failing  to  pro- 
suance  of  such  agreement  he  .does  take  vide  for  it,  it  was  held  that  the  castody 
them  in  charge,  the  custody  of  the  of  the  child  should  not  be  awarded 
grandfather  is  lawful,  and  he  has  legal  to  him  :  Pratt  v.  Nitz,  48  Iowa,  38. 
capacity  to  maintain  an  action  for  dam-  When  illegitimate  infants  are  re- 
ages  against  one  who  wrongfully  takes  moved  from  the  custody  of  a  person  to 
or  causes  them  to  be  taken  from  his  whom  they  had  been  committed  by 
castody.  their  mother  at  her  death  ;  held,  that 

26  Eng.  Rep.  66 
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a  person  claiming  to  be  the  father  of  sec.  23,  but  tlie  misconduct  can  only 

such  infants  had  no  locus  standi  to  de-  be  punished  criminally, 

luand  that  they  should  be  given  up  to  The  court,  in  such  a  case,  ordered 

him,  they  not  having  been  taken  out  the  mother  to  restore  the  child  to  the 

of  his  custody :  also,  that  even  if  his  custody  of  the  father,  and  pay  forth- 

paternity  had  been  proved  by  corrob-  with  a  fine  of  one  dollar,  and  to  stand 

orative  testimony  of  the  mother,  dur-  committed  to  the  countv  jail  until  she 

ing  her  lifetime,  he  would  not  have  should  fully  comply  with  the  order : 

liad  any  such  right:   Matter  of  Bates,  Held,  that  the  oivder  was  in  excess  of 

1  Victorian  Law  Rep.  (Law),  178.  the  jurisdiction  of  the  court,  and  the 

On  the  hearing  of  a  petition,  on  the  warrant  of  commitment  *'  issued  in  a 
relation  of  the  mother  of  an  illegiti-  case  not  allowed  by  law,"  and  the 
mate  child,  for  a  writ  of  habeas  e/yrpus,  remedy  by  h/ibeas  corpus  is  applicable  : 
to  obtain  the  custody  of  such  child,  the  R.  S. ,  1858,  ch.  158,  sec.  19  ;  Matter  of 
judge  found  specially,  that  the  relatrix  Pierce,  44  Wise.,  411. 
WHS  the  mother  of  the  child,  that  she  The  provisions  of  the  Revised  Stat- 
had  abandoned  it  voluntarily,  that  it  utes  (2  R.  S.,  147,  §55),  authorizing  a 
then  became  an  inmate  of  a  duly  incor-  decree  for  the  support  and  mainte- 
porated  asylum  for  orphans,  that  such  nance  of  the  wife,  although  a  de- 
asylum  had  placed  the  child  in  the  cree  for  separation  be  not  made,  only 
custodv  of  the  defendant,  that  the  re-  applies  where  cruel  and  inhuman  treat- 
latrix  had  married  and  then  demanded  ment  or  other  cause  of  divorce  is  made 
of  the  defendant  the  custody  of  the  to  appear  to  the  court :  Davis  v.  Davis, 
child,  which  was  refused,  that  there-  75  N.  Y.,  221 ;  Cooper  v.  Cooper,  4 
after  the  asylum  had  apprenticed  the  Brad  well  (Ills.),  285 ;  Tu  reman  «.  Ture- 
child  to  the  defendant,  and  that  both  man,  4  Bradw.,  335;  Atwater  v.  At- 
the  relatrix  and  defendant  were  proper  water,  53  Barb.,  621,  86  How.  Pr., 
persons  to  have  the  custody  of  the  431 ;  Palmer  v.  Palmer,  29  How.  Pr., 
child :  890,  1  Buff.  Superior  Ct.  R.,  89  ;  Allar- 

Held,   that    the    age   of    the    child  dice  t).  Allardice,  11  Week.  Dig.,  191. 

should  have  been  found,  but  that  on        See  4  Eng.  Rep., 649,  note;  P «. 

such  findings  of  the  judge,  and  the  ad-    P ,  24  How.   Pr.,  197 ;    Manly  «. 

missions  of  the  parties  as  to  its  age,  Scott,  6  Bridgman,  239 ;  Boyce  9.  Boyoe, 

conclusions  of  law  and  judgment  in  23  N.  J.  Eq.,  337,  24  id.,  588;  Galland 

favor  of  the  relatrix   will  not  be  dis-  v.  Galland,  38  Cal.,  265,  9  Am.  Law 

turbed  by  the  supreme  court.  Reg.  (N.S),  463,   3  Am.   Law  Times 

The  relatrix  in  such  case  is  the  real  Rep.,  State  Courts,  254. 

party  in  interest,   and   therefore  her  Where  a  decree  of  divorce  has  been 

husband  is  incompetent  as  a  witness  obtained  by  a  wife  against  her  husband, 

on  her  behalf  :  Copeland.  v.  State,  60  and  an  allowance  of  alimony  has  been 

Ind.,  394.  made  for  her  support,  and  *' for  the 

Where  judgment  of  divorce  awards  support  and  maintenance  "  of  her  three 

custody  of  a  child  of  the  parties  to  the  children,  without  any  clause  for  leave 

father,  and  thereafter  the  mother  ab-  to  apply  to  change  the  same ;   held, 

ducts  the  child,  and  removes  it  from  that  the  legislature  intended  that  the 

the  jurisdiction  of  the  court,  the  father  allowance  to  the  wife  should   be  un- 

cannot  recover  damages  for  such  ab-  changed,  but  that  the  provision  for  the 

duction  and  detention  ;  and  hence,  the  support  of  the  children  might  be  al- 

mother  cannot  be  committed  therefor  tered  as  their  circumstances  changed  : 

as   for  a  continuing  contempt  under  Kerr  v.  Kerr,  59  How.  Pr.,  255. 
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[10  Chancery  Division,  76.] 
C.A.,  Nov.  14,  21,  1878. 

Ex  parte  Odell.     In  re  Walden. 

BiU  of  Sale — ReffiMration — Inventory  of  Ooodn  toith  Jieceipt  for  Purehajte-motiey — Con- 
temporaneous Agreement  by  Pnrchaaer  to  let  the  G^ooih  to  Vendor-^-BtlU  of  Sale  Act, 
1864  (17  cfc  18  Vict.  c.  86),  n.  1,  2,  7. 

C,  on  the  18th  of  July,  advanced  W.,  who  had  then  an  execution  in  his  house, 
£150,  which  was  employed  partly  in  payin^out  the  execution.  An  inventory  was 
made  of  W.'s  furniture,  and  at  the  foot  of  it  W.  signed  a  receipt  for  the  £160,  as  "  for 
the  absolute  sale  **  to  C.  *'  of  the  alxive-mentioned  articles."  On  the  same  day  a 
written  agreement  was  entered  into  between  C.  and  W.  for  the  letting^  of  the  same 
furniture  (specified  in  a  schedule)  by  C.  to  W.  for  two  months  for  £170,  to  be  paid 
by  W.  to  C.  on  the  1 8th  of  September,  or  such  other  time  as  might  be  agreed  on. 
The  agreement  gave  C.  power,  in  case  the  £170  should  not  be  duly  paid,  or  if  at  any 
time  during  the  continuance  of  the  agreement  the  goods  should  be  taken  under  nn 
♦execution  or  distress,  or  W.  should  become  bankrupt  or  take  proceedings  for  [77 
liquidation  of  his  affairs  or  composition,  or  on  the  happening  of  some  other  specified 
events,  to  determine  the  agreement,  and  thereupon  to  take  possession  of  the  goods 
and  to  sell  them.  If  upon  a  sale  he  should  realize  more  than  what  was  due  to  him 
under  the  agreement  and  his  expenses,  he  was  to  pay  the  surplus  to  W. ;  if  he  should 
realize  less,  W.  was  to  make  good  the  deficiency.  On  the  payment  of  the  £170  and 
expenses  the  goods  were  to  become  the  property  of  W. : 

Held,  that  these  two  documents  togetner  constituted  a  mortgage  to  secure  £170, 
and  that  they  required  registration  under  the  Bills  of  Sale  Act,  1864. 

ITumuon  v.  Barrett  ('),  AlUopp  v.  DayiJ\  and  Byerley  v.  PrwM/ (*).  discussed  and 
distinguished. 

In  Aofi^ist  W.  repaid  C.  £60,  part  of  the  £170.  The  balance  of  £120  was  not  paid 
when  it  became  due  on  the  18th  of  September,  and  C.  sent  H.  to  take  possession  of 
the  goods.  Possession  was  taken,  and  it  was  then  arranged  that  H.  should  pay  the 
£120  to  C.  C.  signed  a  receipt  (indorsed  on  the  hiring  agreement  of  the  18th  of 
July)  and  dated  the  22d  of  September,  for  the  £120  as  "for  the  absolute  sale"  to  H. 
of  **  the  goods  herein  specified,*'  and  on  the  same  day  an  agreement  (similar  to  that 
of  the  18th  of  July)  was  entered  into  between  H.  and  W.  for  the  letting  of  the  furni- 
ture to  W.  for  three  months  at  a  rent  of  £146,  to  be  paid  in  three  instalments  in  Octo- 
ber, November,  and  December.  The  October  instalment  was  not  paid  when  it  be- 
came due,  and  on  the  6th  of  November  H.  took  formal  possession  of  the  goods.  But 
the  goods  remained  in  the  apparent  possession  of  W.  until  after  he  had  committed 
an  act  of  bankruptcy,  upon  which  he  was  ultimately  adjudicated  a  bankrupt  None 
of  the  documents  was  registered  under  the  Bills  of  Sale  Act : 

Hdd,  that,  whether  the  transaction  in  September  was  a  transfer  to  H.  of  C.'s  in- 
terest as  a  mortgagee  or  an  entirely  new  transaction,  H.  could  stand  in  no  better 
position  than  C.  did,  and  that  the  trustee  in  the  bankruptcy  was  entitled  to  the  goods. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Mur- 
ray, acting  as  Chief  Judge  in  Bankruptcy. 

In  July,  1877,  J.  B.  Walden,  a  stockjobber  in  the  city  of 
London,  had  an  execution  in  his  dwelling  house  at  Wimble- 
don. He  applied  to  Mr.  A.  S.  Cochrane,  who  traded  as  a 
banker  under  the  name  of  the  National  Deposit  Bank,  to 
assist  him  to  pay  out  the  execution.  On  the  18th  of  July, 
1877,  two  documents  were  executed.     The  first  was  an  in- 

0)  1  L.  T.  (N.S.),  268.  (*)  7  H.  &  N.,  467.  (»)  Law  Rep.,  6  C.  P.,  144. 
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ventory  of  the  furniture  in  Walden' s  house  and  at  the  foot 
of  it  was  a  receipt,  dated  the  18th  of  July,  and  signed  by 
Walden,  as  follows: — 

"Received  of  Mr.  A.  S.  Cochrane  the  sura  of  £150,  for  the 
78]  *ab8olute  sale  to  him  of  the  whole  of  the  above-men- 
tioned articles  of  furniture  and  other  effects." 

The  other  document  was  a  memorandum  of  agreement, 
dated  the  18th  of  July,  and  made  between  Cochrane  of  the 
one  part,  and  Walden  of  the  other  part,  which  contained 
the  following  stipulations  {inter  alia) : — 

(1.)  Cochrane  agreed  to  let  on  liire  to  Walden,  and  Wal- 
den agreed  to  hire  from  Cochrane,  the  goods  specified  in  the 
inventory  thereto  annexed  for  the  term  of  two  months  from 
the  day  of  the  date  of  the  agreement  for  the  sum  of  £170,  to 
be  paid  by  Walden  to  Cochrane  in  manner  following  (that  is 
to  say),  £170  on  the  18th  of  September,  1877,  or  on  such 
other  extended  days  as  might  from  time  to  time  be  agreed 
upon  in  writing  between  the  parties  until  the  whole  of  the 
£170  should  be  fully  paid  and  satisfied. 

(2.)  In  case  the  £170  should  not  be  duly  paid  pursuant  to 
clause  1,  or  if,  at  any  time  during  the  continuance  of  the 
agreement,  the  goods  or  any  part  thereof  should  be  or  be- 
come liable  to  be  seized  or  distrained  upon  for  rent  or  taxes, 
or  under  any  execution  against  Walden,  or  if  and  in  case 
Walden  should,  at  any  time  whilst  any  money  should  re- 
main due  under  the  agreement,  become  bankrupt  or  tile  any 
petition  for  liquidation  or  composition  of  his  ajffairs,  or  make 
any  assignment  for  the  benefit  of  his  creditors,  or  permit  or 
suffer  any  action,  suit,  or  proceedings  to  be  commenced  and 
prosecuted,  or  any  judgment  for  debt  signed  against  him, 
or  remove  the  goods  or  any  part  thereof  from  off  his  prem- 
ises without  the  knowledge  or  consent  of  Cochrane  first  had 
and  obtained  in  writing  for  any  of  the  said  purposes,  it 
should  be  lawful  for  Cochrane  at  once  to  determine  the  agree- 
ment. And  it  was  expressly  agreed  that  it  should  thereupon 
be  lawful  for  Cochrane  to  seize  and  remove  the  goods  or  any 
of  them,  and  re  possess  the  same,  and  to  remain  in  posses- 
sion of  them,  without  any  further  consent  on  the  part  of 
Walden. 

(3.)  If  and  in  case  Cochrane  should  so  seize  and  re-possess 
himself  of  the  goods  or  any  part  thereof,  he  should,  if  he 
sliould  think  fit,  sell  the  goods  so  seized,  and,  if  he  should 
thereupon  realize  a  larger  amount  of  money  than  the  sum 
that  should  be  actually  due  to  him  under  the  agreement, 
79J     together  with  all  ^expenses  he  might  have  incurred  in 
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relation  to  the  said  seizare,  removal,  and  sale,  and  also  all 
costs,  charges,  and  expenses  he  might  have  incurred  or  have 
sustained  in  relation  to  the  goods,  or  to  the  agreement,  or 
in  defending  or  sustaining  his  title  to  the  goods  under  the 
agreement,  then  the  balance  of  the  amount  so  realized  should 
be  paid  by  Cochrane  to  Walden.  But,  if  the  goods  so  seized 
should  realize  a  less  sum  than  the  money  then  actually  due 
to  Cochrane,  together  with  all  expenses  as  aforesaid,  then 
Walden  should  pay  to  Cochrane  the  amount  of  any  such 
deficiency,  and,  in  default  of  payment  thereof  being  made, 
the  same  should  be  recoverable  against  Walden  by  Cochrane 
in  like  manner  as  if  the  same  were  money  actually  due  and 
owing. 

(7.)  When  and  as  soon  as  Walden  should  have  paid  to 
Cochrane  the  full  amount  of  the  £170,  together  with  all 
costs,  charges,  and  expenses  that  might  be  payable  under 
the  agreement,  then  the  goods  should  become  and  be  the 
goods  of  Walden. 

At  the  foot  of  this  agreement  was  written  an  inventory  of 
the  goods  comprised  in  it,  which  was  a  copy  of  the  inven- 
torv  to  which  the  receipt  for  the  £150  was  attached. 

Out  of  the  £160  Cochrane  paid  the  amount  of  the  execu- 
tion to  the  sheriflf,  and  paid  the  balance  to  Walden.  On 
the  10th  of  August,  1877,  Walden  repaid  Cochrane  £60  on 
account  of  the  £170.  On  the  18th  of  September,  1877,  the 
balance  of  £120  became  due,  and  was  not  paid  by  Walden. 
Cochrane  thereupon  instructed  Mr.  H.  H.  Wheatley,  an 
auctioneer,  to  tase  possession  of  the  goods,  and  he  did  so. 
An  arrangement  was  then  made  that  Wheatley  should  pay 
Cochrane  the.£120,  and  this  was  done  on  the  22d  of  Septem- 
ber. A  receipt,  dated  that  day,  was  indorsed  on  the  hiring 
agreement  of  the  18th  of  July,  and  was  signed  by  Cochrane, 
as  follows :  '*  Received  of  Mr.  H.  H.  Wheatley,  the  sum  of 
£120  for  the  absolute  sale  to  him  of  the  whole  of  the  goods, 
chattels,  and  effects  herein  specified."  And  the  same  day  an 
agreement  for  the  letting  of  the  furniture  by  Wheatley  to 
Walden  was  entered  into,  in  terms  similar  to  the  agreement 
of  the  18th  of  July,  with  this  difference,  that  the  letting  was 
to  be  for  three  months  from  the  22d  of  September,  for  the 
sum  of  £146,  to  be  paid  in  three  instalments,  on  the  22d  of  Oc- 
tober, the  22d  of  November,  and  the  22d  of  December,  1877. 
None  of  the  documents  *of  the  18th  of  July  or  of  the  [80 
22d  of  September  was  registered  under  the  6ills  of  Sale  Act. 
The  instalment  which  became  due  in  October  was  not  paid 
by  Walden,  and  Wheatley  on  the  6th  of  November  put  a 
man  in  possession  of  the  goods.     Shortly  afterwar.ds  Wal- 
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den  filed  a  liqaidation  petition,  and  was  ultimately  adjadi*- 
cated  a  bankrupt.  The  goods  comprised  in  the  agreements 
remained  in  his  apparent  possession  until  after  the  tiling  of 
the  petition.  In  January,  1878,  Wheatley  sold  the  goods. 
The  trustee  in  the  bankruptcy  claimed  the  proceeds  of  sale, 
on  the  ground  that  the  documents  of  the  18th  of  July 
amounted  to  a  bill  of  sale,  and  ought  to  have  been  regis- 
tered. The  Registrar  held  that  registration  was  unneces- 
sary, on  the  ground  that  the  property  in  the  goods  passed 
by  manual  delivery,  independently  oi  the  documents.  The 
trustee  appealed. 

Marten^  Q.C.,  sxidiWaTmington^  for  the  appellant :  The 
two  documents  of  the  18th  of  July  formed  really  one  trans- 
action— a  mortgage — and  therefore  required  registration, 
and  so  it  has  been  recently  decided  by  Lindley,  J.,  in  a  case 
of  Cochrane  v.  Matthews  {'\  where  two  precisely  similar 
81]  documents  were  executed,  *the  money  being  advanced 
by  the  same  lender  as  in  the  present  case. 

(')  1878.  Mar.  22.  passed  to  him  on  an  agreement  that  he 

COCHRASB  t,.  Ma-ptiikwb.  f*?"'*  redemi"  it.     In  other  words. 

before  the  money  was  paid  the  whole 

LiKDLET,  J.,  gave  judgment  as  fol-  transaction  was  arranged  that  the  prop- 
lows  :  erty  should  be  sold  to  him,  and  that  he 

I  do  not  think  it  is  necessary  to  look  should   pay  £50.     To  my  mind  it  is 

into  the  authorities  any  further.  plain  that  Cochrane  could  not  have 

I  have  come  to  the  conclusion  that  stopped  there  and  have  claimed  the 
these  two  documents  ought  to  be  re-  property,  without  being  guilty  of  a 
garded  as  one  assurance.  Now  let  us  gross  breach  of  faith.  It  would  have 
look  at  the  substance  of  the  matter  be-  been  a  gross  breach  of  faith  to  the  bor- 
fore  we  look  at  it  with  reference  to  the  rower.  He  could  not  have  carted  away 
language  of  the  act.  I  take  Mr.  Coch-  the  property  at  the  next  moment.  In 
rane's  evidence  as  perfectly  trust wor-  this  sense  it  was  his  property  that  he 
thy  and  as  stating  exactly  what  was  might  re-demise  it ;  in  other  words,  it 
intended.  But  what  was  intended  ?  I  was  his  as  a  secuilty  for  the  money, 
shall  not  put  it  in  his  language,  but  That,  of  course,  was  not  at  all  set  out 
to  my  mind  it  is  quite  plain  from  his  and  expressed  in  the  receipt.  But  the 
evidence  that  it  was  not  intended  that  receipt  is  not  a  pure  receipt  for  £50 ; 
he  should  buy  this  property  with  the  it  follows  an  inventory ;  it  is :  '*  Re- 
view of  keeping  it,  but  that  he  should  ceived  the  sum  of  £50  for  the  absolute 
buy  it  and  keep  it  locked  up  in  his  own  sale  of  the  above-mentioned  articles  of 
name  in  order  and  with  the  view  to  furniture  and  other  effects."  Well, 
render  it  a  security  to  him  for  the  "absolute  sale  "is  quite  right  in  one 
money  wnich  he  was  advancing.  That  sense,  but  it  is  not  right  in  another 
is  to  say,  the  form  in  which  he  pro-  sense.  It  was  an  absolute  sale  for  the 
posed  to  do  that  was  not  to  take  an  purpose  of  certain  arrangements ;  it 
ordinary  mortgage,  but  the  particular  was  not  an  absolute  sale  without  condi- 
machinery  by  which  he  desired  to  effect  tions.  I  quite  agree  with  Mr.  Lane 
his  intention  was  that  he  should  ac-  that  I  am  not  at  liberty  to  hold  these 
quire  the  property  and  re-demise  it.  instruments  void  under  the  Bills  of 
That  was  the  machinery.  And  I  take  Sale  Act  simply  because  they  have  been 
it  he  is  quite  right  in  saying  it  was  in-  drawn  with  the  view  of  evading  the 
tended  that  the  property  should  pass  act.  As  I  understand  the  law,  any  one 
when  the  receipt  was  taken,  but  it  is  at  liberty  to  evade  an  act  in  one 
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Sects.  1,  2,  and  7  of  th«  Bills  of  Sale  Act,  18fi4,  apply : 
Hale  *v.  Saloon  Omnibus  Company {')\  Phillips^,  [82 
Oibbans  (').  Cochrane  never  became  the  absolute  owner  of 
the  goods ;  there  was  nothing  but  a  mortgage  to  him.  The 
second  transaction  in  September  was  nothing  but  a  transfer 
by  Cochrane  to  Wheatley  of  his  rights  as  a  mortgagee,  and 
gave  Wheatley  no  better  title  than  Cochrane  himself  had. 
Or,  if  it  was  a  new  mortgage,  it  equally  required  registra- 
tion. An  assignment  by  the  grantee  of  his  interest  under 
a  bill  of  sale  comes  equally  with  the  original  bill  of  sale 
within  the  provision  of  29  &  30  Vict.  c.  96,  s.  4,  requiring 
re-registration  after  the  expiration  of  five  years:  Karet  v. 
KosTier  Meat  Supply  Association  {*).  The  goods  always 
remained  in  the  apparent  possession  of  Walden  until  after 

sense  of  the  word,  that  is,  he  is  at  lib-  that  the  two  docaments  fonn  one  assur- 

erty  to  do  things  which  are  not  hit  by  ance  within  the  meaning  of  sect.  7  of 

the  act,  which  do  not  come  within  the  the  act. 

act  when  properly  construed.     If  the  Now  with  reference  to  the  authori- 

act  is  so  worded  as  to  affect  a  certain  ties — the  only  one  to  be  considered  is 

transaction,  anybody  is  at  liberty  to  77iomson  v.   Barrett  (1  L.  T.   (N.S.), 

have  recourse    to   other    transactions  268).     Phillips  v.  Gibbons  (5   W.    R., 

which  do  not  come  within  the  act.     In  527)  supports  the  view  which  I  take, 

that   sense   any  one  is   at  liberty  to  Here  no  doubt  there  are  two  pieces  of 

evade  an  act.     But  we  must  look  at  the  paper,  but  one  cannot  fritter  it  away 

real  and  true  construction  of  the  act.  by  saying  the  transaction  is  to  be  re- 

I  aui  of  opinion  that  this  transaction  is  garded  differently  accordingly  as  part 

clearly  within  the  language  of  the  act,  of  it  is  on  one  piece  of  paper  and  part 

as  well  as  within  what  may  be  called  of  it  on  another,  or  because  one  part  may 

its  spirit.     It  appears  to  me  that  the  be  on  blue  paper  and  another  on  white 

evidence  of  Mr.  Cochrane  is  conclusive  paper.     That  is  a  piece  of  the  machin- 

upon  tliis,  that  these  two  pieces  of  pa-  ery;  the  two  documents  are  so  worded 

per  are   portions  of   one   transaction,  that  they  together  form  one  transaction 

and  you  cannot  separate  them  as  if  justasmuchasif  they  were  on  one  piece 

they  were  unconnected  with  each  other,  of  paper  only.     In  Tfiomson  v.  Barrett 

They  constitute  one  transaction  just  as  there  was  only  one  piece  of  paper,  and 

much  as  if  the  two  pieces  of  paper  had  the  rest  was  all  verbal.     It  was  impos- 

been   one  piece  of    parchment.      The  sible  to  say,  therefore,  upon  the  true 

mere  fact  that  the  one  piece  of  parch-  constructon  of  it,  that  that  one  piece  of 

ment  is  divided  into  two  documents,  paper  was  an  assurance  of  anything, 

one  in  the  form  of  a  receipt  and  one  in  I  do  not  see  anything  in  Thomson  v. 

the  form  of  a  re-demise,  cannot  make  Barrett  inconsistent  with  the  view   I 

them  separate  transactions.     The  two  take,  that  the  two  documents  in  the 

together  show    wliat   the  transaction  present  case  ought  to  be  construed  and 

was.     It  would  not  have  been  fair  to  treated   for  all  purposes  as  one,  and 

either  of  the  parties  to  have  fastened  that  they  cannot  be  treated  as  separate 

upon  the  one  piece  of  paper   without  documents  without  doing  that  which 

looking  at  the  other.     The  true  evi-  would  be  contrary  to  the  intention  of 

dence  of  the  one  transaction  is  the  two  both   parties.     It  appears  to  me  that 

pieces  of  paper,  and  those  two  together  this  is  an  assurance  within  the  Bills  of 

form,  in  my  opinion,  one  assurance  of  Sale  Act,  and  my  judgment,  therefore, 

these  chattels.     Then,  taking  that  view  must  be  for  the  defendant, 

of  the  case,  it  falls  within  the  exact  (*)  4  Drew.,  492. 

words  of  the  definition  clause  (sect.  7)  (•)  6  W.  R.,  627. 

of  the  Bills  of  Sale  Act.     It  appears  to  (*)  2  Q.  B.  D.,  S61. 
me  that  is  the  true  view  of  the  case, 
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the  act  of  bankruptcy  had  been  committed  :  Ex  parte  Lew- 
is (').  Thomson  v.  Barrett  (■)  will  probably  be  cited  against 
ns,  but  it  is  distinguishable.  There  a  receipt  was  given  for 
the  purchase- money  of  a  barge,  and  it  was  relet  by  the 
purchaser  to  the  vendor.  But  the  purchaser's  name  was 
painted  on  the  barge,  and,  moreover,  the  jury  found  that 
there  was  a  bona  jide  sale,  and  that  the  document  was 
not  a  record  of  the  transaction  in  case  the  matter  should  be 
afterwards  called  in  question,  but  a  mere  receipt  for  the 
purchase- money. 

E.  a  Willis,  for  Wheatley :  On  the  18th  of  July  the 
sheriff  was  actually  in  possession  and  could  have  sold,  and 
Cochrane  found  the  money  to  get  rid  of  him.  The  sale  was 
in  substance  made  by  the  sheriff  to  Cochrane.  At  any  rate, 
there  was  an  out  and  out  purchase  by  Cochrane,  though 
there  was  a  simultaneous  agreement  by  him  to  relet  the 
goods  to  Walden.  If  registration  was  necessary,  which  of 
83]  the  two  documents  *ought  to  have  been  registered,  or 
should  both  have  been  registered?  The  mere  fact  that 
there  was  a  right  of  redemption  given  to  Walden  makes  no 
difference,  for  the  act  requires  that  every  bill  of  sale,  abso- 
lute or  conditional,  should  be  registered.  A  mere  receipt 
for  purchase-money  cannot  require  registration. 

[JAMES,  L.J.:  In  Evans  v.  JProthero{*)  it  was  held  that 
an  insufficiently  stamped  receipt  for  purchase-money  might 
be  received  as  evidence  of  a  contract  to  purchase  land.] 

In  Thomson  v.  Barrett  (*),  Allsopp  v.  Day  (*),  and  By- 
erley  v.  Prevost  (*),  it  was  held  that  a  mere  receipt  for  the 
purchase-money  of  goods  did  not  require  registration  under 
the  act.  It  has  not  been  suggested  that  the  hiring  agreement 
required  registration.  It  amounts  to  an  admission  by  Wal- 
den that  Cochrane  was  then  the  absolute  owner  of  the 
goods;  this  admission  binds  Walden' s  trustee.  The  first 
document  did  not  pass  the  property  in  the  goods;  it  had 
already  passed  by  delivery. 

[Thesiger,  L.J.:  The  act  applies  to  documents  .which 
do  not  pass  property.] 

In  Allsopp  V.  Day,  Wilde,  B.,  was  disposed  to  think 
a  bill  of  sale  means  an  instrument  by  which  the  prop- 
erty passes.  In  September  Cochrane  took  possession  of  the 
goods,  as  he  was  entitled  to  do  under  the  hiring  agreement, 
and  he  had  a  full  right  to  sell  them.  There  is  no  evidence 
of  any  fraudulent  arrangement  between  him  and  Wheatley. 

(»)  Law  Rep.,  6  Oh.,  626.  (*)  1  L.  T.  (N.S.),  26$. 

(«)  1  L.  T.  (N.S.).  268.  (»)  7  H.  ct  N.,  457. 

.  (»)  1  D.  M.  A  G.,  672.  (•)  Law  Rep.,  6  C.  P.,  144. 
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Wheatley  bought  the  goods  out  and  out,  and  Walden  was 
cognizant  of  ths  transaction.  Wheatley  could  only  register 
his  documents  as  against  Cochrane,  who  is  not  a  bankrupt. 
No  doubt  the  only  distinction  between  the  present  case  and 
Cochrane  v.  Maithews  (*)  is  the  second  purchase  of  Wheat - 
ley,  but  it  does  not  appear  from  the  judgment  of  Mr.  Justice 
Lindley  that  either  Allsopp  v.  Day  or  Byerley  v.  Precast 
was  cited  to  him. 

MarteUy  in  reply :  In  Allsopp  v.  Day  the  inventory  did 
not  form  part  of  the  receipt,  as  in  the  present  case.  The 
circumstances,  too,  were  very  different,  *and  moreover  [84 
Phillips  V.  Oibbons  Q  was  not  cited,  and  the  special  case 
on  wtiich  the  court  decided  stated  that  there  had  been  a 
previous  purchase.  But  since  then  it  has  been  held  that  a 
mere  agreement  for  a  bill  of  sale,  if  it  is  relied  upon  as  an 
equitable  assignment,  must  be  registered:  Ex  parte  Mac- 
kay  (■) ;  Edwards  v.  Edwards  (*) ;  Brantom  v.  Oriffits  ('). 

E,  C,  Willis^  in  reply :  In  each  of  the  cases  last  cited 
there  was  an  equitable  assignment  in  writing ;  not,  as  here, 
only  a  document  which  at  the  most  is  but  evidence  of  a  prior 
assignment. 

James,  L.J.:  I  think  on  the  whole  that  we  must  adopt 
the  decision  of  Mr.  Justice  Lindley,  and  hold  that  the  origi- 
nal document  was  a  bill  of  sale  within  the  meaning  of  tne 
act,  and  required  registration.  No  doubt  the  case  of  All- 
sopp V.  Day{^)  is  very  strongly  in  favor  of  Mr.  Willis's 
argument.  There  there  was  a  receipt  for  purchase-money 
very  much  in  the  same  words  as  here,  only  differing,  I  think, 
from  the  one  before  us  in  this  respect,  that  the  inventory  of 
the  goods  was  inclosed  with  it,  and  was  not  part  and  parcel 
of  the  same  document  as  it  is  here.  But  there  was  also  this 
difference,  which  Mr.  Marten  has  pointed  out,  that  the 
special  case  stated  an  actual  purchase,  and  an  actual  pay- 
ment of  the  purchase-money  independently  of  the  receipt, 
which  was  only  added  in  the  subsequent  statement  of  the 
facts.  I  do  not  know  whether  those  differences  are  very 
material,  but  if  it  is  necessary,  I  am  bound  to  state  that 
I  should  not  be  prepared  to  affirm  that  decision.  I  can- 
not help  thinking  that  one  particular  view  of  the  case 
was  not  presented  to  the  mind  of  the  court,  and  that  is  the 
view  which  is  suggested  by  Eoans  v.  Prothero  ('),  that  is  to 
say,  whether  such  a  document  as  this  did  not  amount  to 

(')  Ante,  p.  626  n.  (*)  2C.  P.  D.,  212 ;  20  Eng.  R.,  476. 

(•)  6  W.  R.,  627.  (•)  7  H.  4  N.,  467. 

(»)  Law  Rep.,  8  Ch.,  648.  C)  1  D.M.  4  G.,  672. 
(*)  2  Ch.  D.,  291. 

26  Eng.  Rep.  67 
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something  more  than  a  receipt,  whether  it  did  not  amount  to 
a  complete  memorandum  of  agreement.  Then,  if  this  docu- 
ment— the  receipt — in  itself  was  not  at  law  sufficient  to 
85]  transfer  the  property  in  the  goods,  it  may  *have  been 
sufficient  to  show  that  the  one  party  was  transferring,  and 
the  other  receiving  the  goods.  But,  if  it  did  not  pass  the 
property  at  law,  beyond  all  question,  in  my  view,  it  was  suffi- 
cient to  confer  on  the  person  to  whom  it  was  given,  i.e.,  Mr. 
Cochrane,  a  perfectly  good  equitable  title  to  the  goods, 
which  title  he  could  have  enforced  in  equity  if  necessarv, 
independently  of  the  statute.  The  cases  to  which  Mr. 
Marten  referred  as  to  the  effect  of  equitable  titles,  had  not 
been  decided  when  Allsopp  v.  Day  (')  was  before  the  Court 
of  Exchequer.  I  do  not  know,  however,  that  it  is  neces- 
sary for  the  decision  of  the  present  case  to  deal  with  that 
point,  because  what  we  have  got  here  is  the  evidence  of  two 
contemporaneous  documents,  both  executed  as  part  and 
parcel  of  the  same  transaction,  as  much  contemporaneous 
as  it  is  possible  for  two  documents  to  be,  and  those  two 
documents  together  constitute  the  real  transaction  between 
the  parties.  The  real  transaction  which  took  place,  as 
evidenced  by  the  two  documents  now  before  us,  was  a  bill  of 
sale  of  goods  for  the  purpose  of  securing  a  debt,  the  goods 
being  in  truth  and  in  substance  redeemable  upon  the  pay- 
ment of  the  debt  with  the  interest  thereby  stipulated.  The 
form  adopted,  a  sale  and  a  demise,  seems  to  me  to  be  wholly 
immaterial.  The  goods  before  the  execution  of  the  two 
documents  were  the  goods  of  Walden.  After  the  execution 
of  the  two  documents  they  remained  still  in  tjquity  the 
goods  of  Walden,  subject  to  a  charge  upon  them  for  the 
money  which  was  advanced  by  Cochrane  by  way  of  loan, 
and,  it  being  advanced  by  way  of  loan,  the  goods  were  re- 
deemable on  the  payment  of  the  loan  with  interest.  The 
two  documents  are  the  true  record  of  the  transaction,  and 
they  show  by  themselves,  without  any  other  evidence,  that 
the  goods  were  originally  Walden' s  goods,  and  that  they 
became,  either  at  law  or  in  equity,  by  means  of  these  two 
documents,  Cochrane' s  goods,  as  mortgagee,  but  liable  to 
be  redeemed  by  Walden.  The  two  documents,  therefore, 
constitute,  in  fact,  a  bill  of  sale  with  a  defeasance  upon  re- 
demption. That  being  so,  it  appears  to  me  that  they  are 
within  the  very  words  of  the  Bills  of  Sale  Act,  and  required 
registration. 

Then,  was  that  original  transaction  affected  by  the  subse- 
quent transaction  between  Cochrane  and  Wheatley  ?    Now 

(»)  7  H.  A  N.,  467. 
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there  is  no  ^evidence  of  any  sale  by  Cochrane  to  [86 
Wheatley  except  the  receipt  for  the  purchase-money.  I  do 
not  in  the  slightest  degree  donbt  that  the  money  passed,  bat 
there  is  no  evidence  of  the  passing  of  the  goods  from  Coch- 
rane to  Wheatley,  except  the  receipt.  The  receipt  is,  ''  Re- 
ceived of  Mr.  H.  H.  Wheatley  the  sum  of  £120  for  the 
absolute  sale  to  him  of  the  whole  of  the  goods.' '  At  the  same 
time  the  letting  agreement  was  handed  over,  and  the  receipt 
was  indorsed  on  it.  There  was  no  sale  by  Cochrane  under 
the  power  contained  in  the  agreement.  It  was  a  mere  pay- 
ment by  Wheatley  of  exacthr  the  sum  due  to  him,  £120. 
There  was  a  request  made  by  Walden  to  Wheatley  to  do  it,  to 
take  the  thing  off  Cochrane' s  hands.  That,  in  my  opinion, 
was  merely  a  transfer  to  Wheatley  of  Cochrane' s  rights  as 
mortgagee,  and  Wheatley  cannot  put  himself  higher  than 
Cochrane  could  have  done.  He  is  claiming  through  Coch- 
rane, under  Cochrane' s  bill  of  sale,  which  was  not  registered. 
The  want  of  registration  affects  Wheatley,  the  assignee,  ex- 
actly as  it  did  Cochrane,  the  assignor,  and  as  there  was 
never  any  cesser  of  the  apparent  possession  of  Walden  be- 
fore the  act  of  bankruptcy  took  place,  the  title  to  the  goods 
is  now  as  bad  in  Wheatley  as  it  would  have  been  in  Coch- 
rane. That  being  so,  I  am  of  opinion  that  the  title  of  the 
trustee  is  good  as  against  Wheatley,  and  therefore  the  order 
of  the  Registrar  must  be  reversed,  and  an  order  made  that 
the  respondent  do  pay  the  proceeds  of  sale  to  the  trustee. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  I  think  it 
convenient  to  consider  the  transactions  or  the  18th  of  July 
and  the  22d  of  September  separately.  I  think  it  is  impos- 
sible, having  regard  to  all  the  circumstances,  not  to  treat 
what  took  place  on  the  18th  of  July  in  effect  as  one  trans- 
action. Under  what  circumstances  was  that  transaction 
entered  into?  Walden  had  an  execution  in  his  house,  the 
sheriff  was  in  possession,  and  he  applied  to  Cochrane  to 
free  him  from  that  execution.  He  asked  him  to  pay  out 
the  amount  of  the  execution,  something  like  £106,  and  to 
advance  him  or  pay  him  a  further  sum  of  money  for  his  own 
purposes.  Whereupon  what  took  place  was  this :  there 
was  an  apparent  sale  of  the  goods  to  Cochrane  for  £150. 
On  the  same  day  Cochrane  let  all  this  furniture  to  Walden 
for  £170,  not  £150.  He  let  it  for  two  months,  the  money  to 
be  *paid  at  the  expiration  of  the  two  months,  or  at  such  [87 
other  time  as  should  be  agreed  upon  between  the  parties. 
The  agreement  then  provides  that,  if  that  money  is  not  paid, 
or  if  there  is  a  liquidation  petition  by  Walden,  or  a  bank- 
ruptcy, or  in  the  event  of  any  of  a  variety  of  other  circum- 
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stances,  Cochrane  shall  have  power  to  take  possession  of  the 
furniture,  and  to  sell  it.  Then  there  follows  this  remark- 
able provision,  that,  if.  the  sale  produces  more  than  £170, 
Walden  is  to  receive  the  surplus  ;  but  if,  on  the  other  hand, 
it  does  not  produce  the  full  amount  of  £170,  Walden  is  to 
make  up  the  difference  to  Cochrane.  That  is  utterly  incon- 
sistent with  a  sale  and  letting  as  ordinarily  understood.  It 
is  impossible  to  look  at  the  transaction  as  anything  else 
than  a  loan  of  £16()  for  two  months,  the  additional  £20  be- 
ing interest  for  the  money  so  borrowed.  If  that  be  the  na- 
ture of  the  transaction,  taken  all  together,  I  do  not  see  that 
it  makes  any  difference  that  it  is  contained  in  two  documents 
instead  of  one.  You  cannot  defeat  the  operation  of  the 
Bills  of  Sale  Act  b}''  putting  part  of  a  transaction  in  one 
document  and  the  other  part  in  another,  document.  Taken 
as  a  whole  the  transaction  clearly  falls  within  the  provisions 
of  the  1st  and  2d  section  of  the  act ;  the  one  requiring  the 
registration  of  the  bill  of  sale,  and  the  other  requiring  the 
registration  of  the  document  containing  the  conditions  or 
defeasance.  Therefore  both  documents  should  have  been 
registered  as  a  bill  of  sale.  Together  they  constitute  a  bill 
of  sale  with  a  defeasance. 

Then  what  was  the  effect  of  the  transaction  of  the  22d 
of  September?  I  must  confess  that  I  was  at  one  time 
pressed  with  the  view  urged  by  Mr.  Willis,  that  the  right 
to  exercise  the  power  of  sale  had  arisen,  and  that  Cochrane 
exercised  it,  and  that,  he  having  done  so  and  sold  to  Wheat- 
ley,  Wheatley's  title  was  established.  But  there  again  we 
must  have  regard  to  the  transaction  taken  as  a  whole.  If 
there  had  been  no  re-letting  by  Wheatley  to  Walden,  there 
might  have  been  perhaps  some  ground  for  the  contention  of 
Mr.  Willis.  But  you  find  that  on  the  same  day,  directly 
the  transfer  of  the  goods  is  made  to  Wheatley  by  Cochrane, 
Wheatley  enters  into  another  letting  agreement  with  Wal- 
den, again  on  a  further  advance,  representing  it  as  a  letting 
for  three  months,  and  that  the  amount  is  to  be  paid  again 
by  instalments.  Surely  that  must  have  been  a  matter  of 
88]  arrangement  *between  not  only  Cochrane  and  Wheat - 
ley,  but  between  Cochrane,  Wheatley,  and  Walden.  Be- 
tween the  three,  was  it  anything  more  than  a  transfer 
to  Wheatley  of  the  security  which  Cochrane  previously 
held  ?  I  think,  therefore,  that  the  transaction  of  the  22d 
of  September  did  not  introduce  any  fresh  element.  I  en- 
tirely agree  with  the  Lord  Justice  that  it  is  really  imma- 
terial whether  the.  transaction  of  the  18th  of  July  created 
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a  legal  or  an  equitable  title  in  Cochrane ;  in  either  view 
registration  was  required. 

Now  with  regard  to  the  case  of  Allsopp  v.  Day  (*),  with- 
out for  a  moment  wishing  to  suggest  that  my  own  views  at 
all  differ  from  what  was  laid  down  by  the  learned  judges 
in  that  case,  I  think  that  this  is  to  be  observed — the  case 
was  a  very  special  one  ;  the  receipt  was  simply  given  for  a 
sum  of  money  paid  as  the  purchase- money  for  a  certain 
property,  which,  not  by  virtue  of  the  transaction  then  en- 
tered into,  but  by  virtue  of  the  provisions  of  a  deed  of  set- 
tlement executed  eight  months  previously,  the  trustees  had 
an  authority  to  buy.  Therefore,  there  being  authority  to 
buy  this  furniture  under  the  original  deed  of  settlement, 
some  eight  months  afterwards  they  buy  it,  and  then  a  receipt 
is  given  simply  for  the  purchase-money.  No  transaction 
was  coupled  with  it  such  as  was  coupled  with  the  receipt 
given  in  the  present  case.  In  ThoToson  v.  Barrett  (^)  the 
transaction  was  certainly  very  distinct  from  that  with  which 
we  are  dealing  here.  There  the  property  was  sold  out  and 
out.  There  was,  no  doubt,  a  verbal  collateral  promise  by 
the  purchaser,  "If  you  pay  me  what  I  have  given  for  it,  I 
will  give  the  property  bacK  to  you."  But  there  was  no  ob- 
ligation on  the  person  to  whom  that  promise  was  made,  that 
if  tlie  property  was  sold  and  it  did  not  realize  that  amount, 
he  would  make  up  the  difference.  Not  only  was  it  a  pur- 
chase made  in  that  form,  but  there  was  an  actual  transfer 
of  the  possession  of  the  barge  to  Thomson,  his  name  was 
painted  on  it,  and  it  was  forthwith  his.  It  appears  to  me 
that  the  order  which  the  Lord  Justice  has  suggested  is  the 
right  one. 

TiiESiGER,  L.J.:  The  first  question  which  we  have  to  de- 
termine is  this,  whether  the  transaction  of  the  18th  of  July 
was  within  the  Bills  of  Sale  *Act.  In  other  words,  [8y 
whether  the  documents  which  evidenced  that  transaction 
were  such  as  required  registration  under  the  act.  I  am  of 
opinion  that  the  transaction  was  within  the  act,  and  that 
those  documents  did  require  registration.  It  is  important 
to  observe  what  are  really  the  facts  of  this  case  as  compared 
with  those  of  the  cases  which  have  been  cited  as  being  op- 
posed to  the  conclusion  at  which  we  have  arrived.  In  the 
present  case  there  is  no  evidence  of  any  agreement  or  ar- 
rangement between  the  parties  apart  from  the  documents 
upon  which  the  question  arises;  but  we  have  simply  to 
look  at  the  documents  themselves,  and  to  see  whether  or  not 
they  constitute  a  bill  of  sale  within  the  meaning  of  the  act. 

(')  7  H.  A  N.,  467.  (»)  1  L.  T.  (N.S.),  268. 
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Ifow,  in  the  first  place,  if  the  matter  stood  simply  upon 
what  has  been  called  the  receipt,  I  should  be  disposed  to 
think  that  that  was  an  assurance  of  the  property,  a  bill  of 
sale  requiring  registration.  No  doubt  it  is  in  form  a  receipt ; 
but,  as  was  pointed  out  in  Eoans  v.  Prothero{')^  a  docu- 
ment which  18  in  form  a  receipt  may  at  the  same  time  con- 
stitute an  agreement,  and  if  it  were  necessary  to  decide  the 
case  simply  upon  that  ground,  I  should  be  of  opinion  in 
this  case,  as  the  court  was  in  Evans  v.  Prothero^  that  this 
document,  in  form  a  receipt,  was  also  an  agreement  and  an 
assurance  of  the  goods  in  question.  But  it  is  not  absolutely 
necessary  to  decide  that  point  here,  because  the  receipt  is 
not  the  only  document.  We  have  as  a  contemporaneous 
document,  clearly  forming  part  of  the  same  transaction,  the 
other  document  called  the  letting  agreement ;  and  I  cannot 
conceive  there  being  any  reasonable  doubt,  when  the  two 
documents  are  read  together,  that  the  transaction  was,  as 
evidenced  by  the  documents  themselves,  a  sale  subject  to  a 
condition  or  defeasance  under  which,  upon  payment  of 
monej%  which  is  called  rent,  within  a  certain  time,  the  per- 
son originally  granting  or  assigning  the  goods  would  be  en- 
titled to  redeem  them.  In  other  words,  it  was  a  conditional 
sale,  or  mortgage  of  the  chattels  which  were  the  subject  of 
the  sale.  Upon  that  point  we  have  an  authority  in  a  case 
exactly  similar,  the  decision  being  founded  upon  precisely 
similar  documents  to  those  which  we  have  now  before  us — 
the  decision,  I  mean,  of  Mr.  Justice  Lindley  in  Cochrane  v. 
Matthews  (^)\  and,  without  going  further  into  the  matter, 
90]  *I  will  only  refer  to  the  observations  made  by  Mr. 
Justice  Lindley  in  that  case,  and  adopt  them  as  part  of  my 
judgment. 

But  it  is  said  on  the  other  hand  that  there  have  been  two 
or  three  cases  decided  which  are  contrary  to  the  views  ex- 
pressed by  Mr.  Justice  Lindley,  and  to  the  decision  at  which 
we  are  arriving.  I  do  not  think  it  necessary  to  decide  or 
discuss  whether  or  not  those  cases  were  properly  decided, 
because  in  my  view  they  are  fairly  distinguishable  from 
the  present  case,  looking  at  the  facts  to  which  I  have  al- 
ready adverted.  The  first  case  is  Thomson  v.  Barrett  (*). 
There  moneys  had  been  advanced,  two  sums  amounting  to 
£75,  and  it  was  proposed  that  a  further  sum  of  money  to  the 
amount  of  £20  should  be  advanced,  and  a  verbal  agreement 
was  come  to  to  the  effect  that,  upon  the  £20  being  advanced, 
a  certain  barge  should  be  sold  by  the  borrower  to  the  lender. 
But,  at  the  same  time,  as  part  of  that  verbal  agreement, 

(')  1  D.  M.  4  G.,  672.  (»)  AnU,  p.  526  n.  (*)  1  L.  T.,  (N.S.),  268. 
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there  was  a  letting  of  the  barge  by  the  purchaser  to  the  ven- 
dor, and  a  power  for  him  to  re-purchase  the  barge,  if  he  so 
thought  proper.  After  that  verbal  arrangement  had  been 
come  to,  a  part  of  the  transaction  was  put  into  writing  in 
the  form  of  a  receipt — ^not  a  receipt  for  the  whole  purchase- 
money  and  setting  out  the  whole  transaction  between  the 
parties — but  merely  a  receipt  for  the  £20,  the  balance  of  the 
purchase-money;  and,  when  the  case  came  to  be  tried,  the 
jur^  were  distinctly  asked  to  say  whether  that  receipt  was, 
as  It  purported  to  be,  a  mere  receipt,  or  whether  it  was  in- 
tended by  the  parties  to  be  a  record  of  the  transaction  in 
case  the  matter  should  be  afterwards  called  in  question. 
The  jury  found  that  it  was  a  mere  receipt,  and  Cockburn, 
C.  J.,  in  his  judg:ment,  comments  upon  that  fact,  and  makes 
it  a  portion  of  tne  argument  which  leads  him  to  the  conclu- 
sion at  which  he  arrives.  Crompton,  J.,  also  says,  ''the 
jury  having  found  that  this  document  was  not  a  record  of 
the  transaction,  it  does  not  require  to  be  registered."  There- 
fore you  have  two  circumstances  distinguishing  that  case 
from  the  present,  namely,  first,  that  there  was  a  verbal  ar- 
rangement, a  complete  agreement,  apart  from  the  document 
in  the  form  of  a  receipt,  and  which  was  found  by  the  jury 
to  be  a  mere  receipt ;  and,  secondly,  that  the  whole  of  the 
transaction  was  not  reduced  to  writing,  but  only  a  receipt  for 
a  portion  of  the  purchase- money.  The  next  case  reierred 
*to  was  Allsopp  y.Day{'),  There  the  circumstances  [91 
were  these.  There  were  trustees  under  a  post-nuptial  set- 
tlement. They  had  a  power  to  lay  out  part  of  the  trust 
funds  in  the  purchase  of  furniture  for  the  benefit  of  the  wife 
and  the  husband.  They,  by  the  direction  of  the  wife,  who 
was  a  party  to  the  settlement,  arranged  to  purchase  the 
husband's  furniture,  and  the  furniture  was  afterwards  left 
in  her  possession  and  in  the  possession  of  her  husband. 
The  special  case  upon  which  the  decision  proceeded  found 
as  a  fact  that  there  was  an.arrangement  for  the  purchase  sep- 
arate from  the  document,  which  was  relied  upon  as  not 
being  within  the  Bills  of  Sale  Act,  that  document  being  as 
in  Thom%on  v.  Barrett i^\  in  the  form  of  a  receipt.  There- 
fore, here  again  we  have  that  same  distinction  to  which  I 
have  referred,  namely,  an  agreement — a  verbal  agreement — 
therefore  not  coming  within  the  Bills  of  Sale  Act — and  then 
a  receipt  given,  not  as  a  record  of  the  transaction,  but,  as  it 
purported  to  be,  a  mere  receipt  of  purchase-money  paid 
under  the  arrangement  between  the  parties.  The  third  case 
is  Byerley  v.  Pr€Vost{^\  and  it  partakes  of  the  circum- 

(»)  7  H.  A  N.,  457.         O  1  L.  T.  (N.S.),  268.  (»)  Law  Rep.,  6  C.  P.,  144. 
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stances  of  the  other  two.  There  was  first  a  verbal  arrange- 
ment for  a  purchase,  then  a  verbal  arrangement  for  the 
re-letting  of  the  goods,  and  then  there  was  a  simple  receipt 
for  the  purchase-money.  As  I  have  already  observed,  it  is 
not  absolutely  necessary  to  say  whether  those  cases  were 
rightly  decided  ;  but  I  must  add  that,  if  on  any  future  occa- 
sion circumstances  should  arise  identical  with  those  in  All- 
sopp  V.  Day^  Byerley  v.  Prevost^  and  Thomson  v.  Barrett 
— at  all  events  the  first  two — I  think  it  would  be  very  desir- 
able that  those  cases  should  receive  further  discussion  and 
consideration. 

Now,  that  being  the  position  as  regards  the  original  trans- 
action of  the  18th  of  July,  we  have  to  consider  what  is  the 
effect  of  the  transaction  of  the  22d  of  September.  It  seems 
to  me  that  that  transaction  must  have  been  one  of  two  things 
— either  it  was  a  simple  transfer  by  Cochrane  to  Wheatley 
of  his  rights,  or  it  was  an  entirely  new  transaction.  If  it  was 
a  simple  transfer  by  .Cochrane,  then,  if  our  view  of  the  origi- 
nal transaction  is  correct,  inasmuch  as  Cochrane  never  took 
92]  apparent  possession  of  the  goods,  *he  could  convey  no 
greater  right  than  he  himself  had.  He  would  have  had  no 
right  as  against  the  trustee  if  the  bankruptcy  had  then  occur- 
red, because  the  apparent  possession  was  left  in  the  hands  of 
Walden,  and  consequently  Wheatley' s  title  would  be  liable 
to  the  same  objection.  On  the  other  hand,  if  it  were  a  new 
transaction,  what  was  the  purport  of  it?  Surely  nothing 
more  than  a  repetition  of  the  original  transaction  of  the  18th 
of  July.  Practically  it  amounted  to  this — that  Walden  had 
still  a  title,  equitable  or  otherwise,  to  the  goods.  The  ar- 
rangement between  the  parties  seems  to  have  been  this,  that 
Cocnrane  should  give  up  his  rights  on  the  payment  of  £120, 
and  that  a  new  arrangement,  to  which  both  Wheatley  and 
Walden  were  parties,  should  be  entered  into,  that  arrange- 
ment being  identical  in  its  terms  and  substance  with  the  ar- 
rangement of  the  18th  of  July,  namely,  an  arrangement  by 
which  the  goods  should  become  the  property  of  Wlieatley, 
but  subject  to  a  condition  of  redemption  on  the  terms  con- 
tained in  the  contemporaneous  document.  There  again  the 
whole  transaction  is  shown  by  the  two  documents.  The  two 
documents  constitute  one  assurance;  and,  just  as  the  origi- 
nal assurance  of  the  18th  of  July  required  registration,  so  in 
my  opinion — assuming  that  it  was  a  new  transaction  and 
not  a  mere  transfer  by  Cochrane — the  assurance  of  the  22d 
of  September  required  registration. 

Solicitors  for  trustee :   Yarde  &  Loader, 

Solicitors  for  respondent:  Dillon-  Webbj  Kelly  <fe  Co. 
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See  ante,  page  210.  agreement  in  writing  that,  until  paid 

A.  agreed  to  sell  B.  a  pair  of  horses,  for,  the  property  should  remain  the 
the  title  to  remain  in  A.  until  payment,  property  of  the  vendors,  with  right  of 
The  horses  remained  in  A.'s  stahle,  hut  removal  on  their  part,  is  a  present  sale, 
were  controlled  hy  B.  Before  any  pay-  and  a  bona  fide  purchaser  for  value  with- 
ment  one  horse  died.  B.  took  away  out  notice  takes  the  title  to  the  prop- 
both  horses.  Afterwards  B.  agreed  to  erty  as  against  first  vendors  :  Stadtfeld 
sell  A.  goods  to  apply  on  the  purchase  v.  Huntsman,  15  Western  Jur.,  21. 
price.  These  sales  amounted  to  apart  of  A.  sent  goods  to  B.  to  be  purchased 
the  purchase  price  only.  At  the  agreed  by  him,  or  sold  on  A.'s  account,  as  B. 
time  of  payment  A.  demanded  the  bal-  should  elect.  In  an  action  of  replevin 
ance.  B.  refused  to  pay.  A.  retook  by  A.  against  B.  for  the  goods,  A.  put 
the  remaining  horse.  B.  then  brought  in  evidence,  tending  to  show  admissions 
tills  action  for  the  goods  sold  :  on  the  part  of  B. ,  that  he  received  the 

Held,  that  his  action  would  not  lie,  goods  on  consignment  merely.  Held, 
and  that  A.  had  a  right  to  retake  the  that  B.  was  properly  allowed  to  testify 
horse:  Hnmeston  «.  Cheny,  11  N.  Y.  that  when  he  received  A. 's  letter  he  de- 
Weekly  Dig. ,  189.  cided  to  purchase  tlie  goods  :  Yaeger  v, 

A  condition  in  a  contract  of  sale  of  Brown,  128  Mass.,  171. 
personal   property  that  the  title  shall        Where  the  owner  of  a  chattel,  who 

remain  in  the  vendor  until  the  pur-  has  transferred  the  possession  thereof 

chase-money  is  paid,  is  valid,  and  will  to  another  person,  with  the  agreement 

be  ei^forced   even  against  a  bona  fide  that  it  should  become  his  property  on 

purchaser,   notwithstanding  it  is    not  the  payment  of  a  certain  sum  in  weekly 

acknowledged  or  proved  and  recorded,  instalments,  brings  an  action  against  a 

as  required  of  certain  instruments,  by  third  person  for  a  conversion  of  the 

section  5,  page  280,  Wagn.  St.     That  chattel,  after  payment  of  some  of  the 

section  does  not  apply  to  such  contracts:  instalments  and  a  failure  to  pay  the  re- 

Wangler  v.  Franklin,  70  Mo.,  659.  mainder,  the  measure  of  damages  is  the 

A  delivery  of  personal  property,  with  whole  value  of  the  property,  with  in- 

the  price  charged  to  vendee  on  the  terest  from  the  time  of  the  conversion  : 

books  of   the  vendors,   and   with  an  Colcord  v,  McDonald,  128  Mass.,  470. 


[10  Chancery  Division,  93.] 
CJ^.,  Nov.  28,  1878. 

*In  re  Currie  (A  person  of  unsound  mind).      [93 

Lunacy — Vesting  Order — ThisteeAet,  1860,  ».  5. 

The  sole  surviving  trustee  of  a  sum  of  stock  under  a  settlement  having  become  of 
unsound  mind,  the  persons  beneficially  entitled  presented  a  petition  in  Lunacy  for  an 
order  vesting  in  them  the  right  to  transfer  the  stock  and  receive  the  dividends  : 

Meld,  that  such  an  order  ought  not  to  be  made,  as  it  would  be  administering  the 
trust  in  Lunacy ;  but,  on  the  petition  being  amended  and  intituled  in  the  Chancery 
Division  as  well  as  in  Lunacy,  an  order  was  made  appointing  the  petitioners  trustees 
of  the  settlement,  and  vesting  in  them,  as  such,  the  right  to  transfer  the  stock  and 
receive  the  dividends. 

Under  a  marriage  settlement  dated  the  13th  of  July, 
1827,  a  sum  of  £10,000  consols  was  vested  in  three  trustees 
upon  trust  for  Mr.  Currie  for  life  or  until  his  bankruptcy, 
insolvency,  or  attempt  to  alien,  and  after  the  determination 
of  that  trust,  upon  trust  for  Mrs.  Currie  for  life,  and,  sub- 
ject to  those  interests,  upon  trusts  for  the  children  of  the 
marriage,  and  if  no  child  should  acquire  a  vested  interest, 
26  ExG.  Rep.  68 
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then  upon  trust  for  Mr.  Currie  absolutely.  Under  the  same 
settlement  a  sum  of  £2,860  New  £3  per  Cent.  Annuities 
was  vested  in  the  same  trustees  upon  the  same  trusts,  except 
that  the  ultimate  trust  was  for  Mrs.  Currie.  There  never 
was  any  issue  of  the  marriage.  Mr.  Currie  died  in  1873, 
leaving  a  will  by  which  he  appointed  Mrs.  Currie,  E.  H. 
Currie,  and  F.  L.  Soames  his  executors,  and  bequeathed 
his  residuary  personal  estate  to  Mrs.  Currie  absolutely. 

The  surviving  trustee  of  the  settlement  was  of  unsound 
mind,  not  so  found  by  inquisition. 

This  petition  was  presented  in  Lunacy  by  Mrs.  Currie,  E. 
H.  Currie,  and  F.  L.  Soames,  asking  that  tne  right  to  trans- 
fer the  £2,860  New  £3  per  Cent.  Annuities  and  to  receive 
the  dividends  due  or  to  accrue  due  thereon  might  vest  in 
Mrs.  Currie  for  her  own  benefit,  and  that  the  right  to  trans- 
fer the  £10,000  consols  and  to  receive  the  dividends  due  or 
to  accrue  due  thereon  might  vest  in  the  three  petitioners  as 
the  legal  personal  representatives  of  Mr.  Currie. 
94]  '''Ingle  Joyce^  for  the  petitioners,  referred  to  the 
Trustee  Act,  1850,  s.  6,  Ex  parte  Bradshaw  (*),  and  In  re 
White  (•). 

James,  L.J.:  You  are  asking  us  to  administer  a  trust  in 
Lunacy,  which  it  is  our  settled  rule  never  to  do.  We 
therefore  cannot  make  the  order  asked.  But  as  affidavits 
have  been  made  showing  that  the  petitioners  are  proper  per- 
sons to  be  appointed  new  trustees,  we  can  make  an  order 
appointing  them  new  trustees  of  the  settlement,  and  vesting 
the  right  to  transfer  the  funds  in  them  as  such  trustees  upon 
the  petition  being  amended  for  that  purpose  and  intituled 
in  the  Chancery  Division  as  well  as  in  Lunacy. 

Baggallay  and  Thesiger,  L.  JJ.,  concurred. 

Solicitor :  F.  L,  Soames. 

(»)  2  D.  M.  A  G.,  900.  (•)  Law  Rep.,  6  Ch„  698. 

See  ante,  Gardner's  Trusts,  p.  476,  and  note«  p.  477. 
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[10  Chancery  DiviBion,  94.] 
C.J.B.,  July  29:  C.A.,  Dec.  6,  1878. 

Ex  parte  Musgrave.      In  re  Wood. 

Conrt  of  Bankniptttf — JurUdicUoiv-^Money  Demand  by  Trtutee  agaifut  Sirof^er  to 
Bankruptcy— AbUaal  Acamnts— Bankruptcy  Act,  1869  (32  db  88  Vict  c.  71),  «.  72. 

A  liquidating  debtor  had  consigned  goods  to  comiblssion  merchants  for  sale,  and 
they  bad  made  advances  to  him.  They  alleged  that  a  balance  was  due  to  them  from 
his  estate,  and  the  trustee  in  the  liquidation  alleged  that  a  balance  was  due  from 
them  to  the  estate.  They  had  not,  however,  tendered  any  proof  or  made  any  formal 
claim  aeainst  the  estate : 

Heldjoy  the  Chief  Judge  and  by  the  Court  of  Appeal,  that,  inasmuch  as,  if  the 
trustee  was  right,  there  was  a  mere  money  demand  by  him  against  a  stranger  to  the 
liquidation,  the  Court  of  Bankruptcy  ought  not,  on  the  application  of  tlie  trustee,  to 
order  accounts  to  be  taken  of  the  dealings  between  the  debtor  and  the  commission 
merchants;  but  that  the  trustee  ought  to  proceed  by  action  in  the  high  court. 

£x  parte  Dickin  (*)  followed. 

On  the  21st  of  February,  1878,  W.  H.  Wood,  a  stuff 
merchant  at  Bradford,  filed  a  liquidation  petition  in  the 
Bradford  County  *Court.  The  creditors  resolved  upon  [95 
a  liquidation  by  arrangement,  and  appointed  Benjamin 
Musgrave  trustee.  The  debtor  had  had  various  business 
transactions  with  Messrs.  Schumann  Brothers,  commission 
merchants  at  Leeds,  borrowing  money  from  them  upon 
goods  which  he  consinged  to  them  for  sale.  They  alleged 
that  upon  the  taking  of  an  account  of  these  transactions  a  bal- 
ance would  be  found  due  from  the  debtor's  estate  to  them. 
The  trustee,  on  the  other  hand,  alleged  that  a  balance  was 
due  from  them  to  the  debtor's  estate.  On  the  30th  of  April, 
1878,  the  trustee  gave  notice  of  an  application  to  the  court 
that  an  account  might  be  taken  of  what  was  due  or  might 
become  due  from  the  debtor's  estate  to  Schumann  Brothers, 
in  respect  of  moneys  advanced  by  them  to  or  on  account  of 
the  debtor,  and  in  respect  of  bills  accepted  or  indorsed  or 
handed  over  by  them  for  or  to  the  debtor ;  that  an  account 
might  be  taken  of  all  moneys  received  or  which  might  have 
been  received  by  the  firm  of  Schumann  Brothers,  or  by 
either  partner  therein,  in  respect  of  goods  of  the  debtor 
which  had  come  into  the  hands  of  the  firm  or  of  either  part- 
ner therein ;  and  that  the  firm  might  be  ordered  to  pay  to 
the  trustee  the  balance  found  due  from  them.  Schumann 
Brothers  had  not  tendered  any  proof  or  made  any  formal 
claim  against  the  debtor's  estate.  On  the  7th  of  May  the 
judge  (Mr.  Daniel,  Q.C.,)  made  an  order  directing  the  ac- 
counts asked  for  to  be  taken,  and  adjourned  the  further 

(')  8  Ch.  D.,  877 ;  26  Eng.  R„  «60. 
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hearing  of  the  motion  until  the  taking  of  the  accounts 
should  have  been  completed.  The  taking  of  the  accounts 
was  proceeded  with  subsequently  on  several  occasions  be- 
fore the  judge  himself,  and  evidence  was  gone  into  at 
considerable  length.  No  objection  had  been  raised  to  the 
jurisdiction.  On  the  18th  of  June  the  matter  came  again 
before  the  court.  Meanwhile  the  judge  had  seen  a  report 
of  the  decision  of  the  Court  of  appeal  in  Ex  parte  Dick- 
in  (').  He  was  of  opinion  that  the  result  of  that  decision 
was  that  he  had  no  jurisdiction  to  make  the  order  of  the 
7tH  of  May,  and  he  accordingly  made  an  order  that  "the 
court  being  of  opinion  that  the  account  directed  by  the  or- 
der of  the  7th  of  May  when  taken  would,  as  against  the 
respondents,  according  to  the  claim  of  the  trustee,  resolve 
itself  into  a  mere  money  demand  enforceable  in  the  High 
96]  Court  of  Justice,  and  having  regard  *to  the  judgment 
of  the  Court  of  Appeal  in  Ex  parte  Dickin{^\  the  court 
doth  declare  that  it  does  not  consider  itself  empowered  to 
exercise  jurisdiction  in  the  matter  of  this  application,  and 
therefore  discharges  the  order  of  the  7th  of  May  last,  and 
refuses  the  original  motion  without  costs."  The  trustee 
appealed  to  the  Chief  Judge.  The  appeal  was  heard  on  the 
29th  of  July,  1878. 

De  OeXy  Q.C.,  and  Phear^  for  the  appellant :  Ex  parte 
Dick  in  does  not  apply.  This  is  not  a  simple  case,  as  it  was 
there,  of  a  money  demand  by  the  trustee  against  a  stranger 
to  the  bankruptcy.  The  respondents  allege  that  a  balance 
is  due  to  them,  and  for  that  they  would  be  entitled  to  prove 
against  the  estate.  If  they  should  carry  in  a  proof  these 
accounts  would  have  to  be  taken  in  the  Court  of  Bank- 
ruptcy. In  such  a  case  sect.  72  gives  the  Court  of  Bank- 
ruptcy jurisdiction  to  take  the  accounts  on  the  application 
of  the  trustee.  Ex  parte  Anderson  ('),  Ex  parte  dohen  ('), 
and  Ex  parte  Ditton  (*),  show  how  fully  the  jurisdiction 
has  been  recognized  by  the  Court  of  Appeal.  Ex  parte 
Dickin  was  nothing  more  than  a  decision  that,  under  the 
particular  circumstances  of  that  case,  it  was  not  expedient 
to  exercise  the  jurisdiction.  In  the  present  case  complete 
justice  can  only  be  done  in  the  Court  of  Bankruptcy. 
Moreover,  the  respondents  have  in  effect  submitted  to  the 
jurisdiction.  They  did  not  raise  the  objection  ;  it  was  taken 
by  the  judge  mero  motu, 

Northmore  Lavyrence^  for  the  respondents,  was  not  heard. 

(»)  8  Ch.  D.,  377 ;  26  Eng.  R.,  360.  (»)  Law  Rep.,  7  Ch.,  20. 

(«)  Law  Rep.,  6  Ch.,  473.  (*)  1  Ch.  D.,  567. 
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Bacon,  C.  J.:  The  decision  of  the  Court  of  Appeal  in  Ex 
parte  Dickia  has,  no  doubt,  caused  some  surprise.  Sect. 
72  has  been  acted  upon  for  some  j'ears,  and  it  was  thought 
that  it  was  the  intention  of  the  Legislature  to  give  the  Court 
of  Bankruptcy  a  power  which  it  did  not  before  possess,  of 
dealing  with  such  a  subject  as  this,  and  no  doubt  Ex  parte 
Anderson  and  other  cases  which  have  been  referred  to  were 
decided  on  that  footing.  But  Mr.  De  Gex  did  *not  [97 
refer  to  one  very  important  exception,  the  case  of  Ellis  v. 
Silber  (*),  in  which  a  different  view  was  taken  of  the  juris- 
diction. The  decision  of  the  Court  of  Appeal  in  Ex  parte 
Dickin  (*)  is  perfectly  plain  and  distinct,  without  any  possi- 
bility of  doubt.  In  that  case,  no  doubt,  a  question  was 
raised  with  regard  to  Ex  parte  Waring  {*)  ana  it  was  also 
suggested  that  there  had  been  misconduct  on  the  part  of 
factors  in  not  keeping  their  principals'  property  separate 
from  their  own,  and  no  such  questions  arise  in  the  present 
case.  In  the  present  case  there  is  simply  a  question  be- 
tween two  commercial  lirms,  who  occupied  the  position  of 
debtor  and  creditor.  In  the  result  of  their  dealings  there 
must  be  a  balance  one  way  or  the  other ;  in  other  words,  a 
debt  on  the  one  side  or  the  other.  The  case,  therefore, 
comes  most  distinctly  within  the  decision  in  Ex  parte 
Dickiny  which  was,  as  the  Master  of  the  Rolls  expressed  it, 
that  (*)  "  whenever  there  is  a  simple  money  demand  by  the 
trustee  of  a  bankrupt's  property,  which  is  capable  of  being 
tried  by  the  ordinary  tribunals,  I  can  see  no  reason  why  the 
Court  of  Bankruptcy  should  assume  jurisdiction  to  try  it." 
To  my  mind,  no  words  can  express  more  distinctly  the  opinion 
of  his  Lordship  that  the  Court  of  Bankruptcy  has  no  juris- 
diction to  try  the  simple  question  whether  A.  shall  pay  to 
B.  or  B.  to  A.  a  certain  balance.  Nor  can  I  find  any  dif- 
ference in  the  judgments  of  the  two  other  judges.  The  first 
part  of  the  judgment  of  Lord  Justice  James  referred  to  the 
case  of  Ex  parte  Waring^  and  the  rest  to  the  interpretation 
which  he  gave  to  the  words  in  sect.  72,  '*  which  the  court 
may  think  it  expedient  or  necessary  to  decide ;"  those 
words,  he  thouglit,  being  introduced  because  the  Legislature 
thought  they  could  trust  the  Court  of  Bankruptcy  not  to 
exercise  the  jurisdiction  unless  it  was  really  expedient  to 
withdraw  the  case  from  the  ordinary  tribunals  of  the  coun- 
try. And  he  thought  it  was  not  expedient  to  do  so  in  the 
case  of  a  mere  money  demand.     Neither  Ex  parte  Cohen  (*) 


(')  Law  Rep.,  8  Ch.,  83. 

(•)  8  Ch.  D.,  877;  25  Eqg.  R.,  860. 

O  19  Ves.,  346. 


(*)  8  Ch.  D.,  887 ;  26  Eng.  R.,  860. 
(*)  Law  Rep.,  7  Ch.,  20. 
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nor  JEx  parte  Ditton  (')  is  in  favor  of  the  present  appeal. 
What  was  the  learned  county  court  judge  to  do?  In  the 
first  place,  he  took  the  view  which  has  since  been  held  to 
98]  be  erroneous,  and  *conceived  that  it  was  in  his  power 
to  try  the  question  as  if  it  was  a  suit  in  the  Court  of  Chan- 
cery, in  which  the  trustee  was  plaintiflf  and  the  respondents 
deu^ndants ;  and  he  ordered  an  account  to  be  taken,  with  the 
intention  of  afterwards  making  an  order  for  payment  of  the 
balance  to  whomsoever  it  should  be  found  due.  When  the  ac- 
count had  been  partly  taken,  and  the  matter  came  before 
him  again,  he  found  that  the  Court  of  Appeal  had  decided 
that,  where  there  was  a  mere  money  demand  by  the  trustee, 
the  Court  of  Bankruptcy  ought  not  to  make  an  order  for 
payment,  and  he  thereupon  very  wisely  stayed  his  hand  and 
proceeded  no  further  witn  the  case.  If  any  balance  is  due  to 
the  trustee,  his  proper  remedy  is  to  bring  an  action  for  it. 
The  plain  duty  of  every  court  is  to  adopt  and  obey  the  con- 
struction which  has  been  put  upon  an  act  by  the  Court  of 
Appeal ;  and,  in  my  opinion,  the  learned  judge  was  quite 
right  in  supposing  that  he  had  no  jurisdiction  to  make  such 
an  order.  If  the  decision  in  Ex  parte  Dickini^)  had  been 
brought  to  his  attention  sooner,  probably  he  would  not  have 
troubled  himself  to  take  the  account,  as  it  was  not  expedi- 
ent that  such  a  case  should  be  investigated  in  the  Court  of 
Bankruptcy,  but  it  ought  to  be  tried  m  the  High  Court.  I 
am  unable  to  say  that  the  learned  judge  was  wrong.  If  I 
had  been  in  his  place  1  should  have  done  the  same  thing. 
I  dismiss  the  appeal,  but  I  shall  give  no  costs. 

From  this  decision  the  trustee  appealed.  The  appeal  was 
heard  on  the  5th  of  December. 

De  OeXy  Q.C.,  and  Phear^  for  the  appellant,  repeated  the 
arguments  which  they  had  addressed  to  the  Chief  Judge, 
and  referred  to  the  same  cases,  and  also  to  Ex  parte  War- 
ren (*). 

NortJimore  Lawrence^  for  the  respondents,  was  not  heard. 

James,  L.J.:  I  think  that  this  case  is  incapable  of  being 
distinguished  from  Ex  parte  Dickin.  There  is  a  simple 
money  demand  by  the  trustee  on  behalf  of  the  debtor's 
99]  estate,  and  the  principal  of  that  decision  is,  that  a 
man  who  is  merely  said  to  be  a  debtor  to  the  estate  of  a 
bankrupt  cannot  be  brought  compulsorily  into  the  Court  of 
Bankruptcy.  It  was  not  intended  that  the  Court  of  Bank- 
ruptcy should  try  every  bill  of  a  tradesman  who  happens 

(')  1  Ch.  D.,  657.  (»)  Law  Rep.,   10  Ch.,  222;   12  Eng. 

(•)  8  Ch.  D.,  877;  26  Eng.  R.,  860.  R.,  714. 


Vol  X.]  CHANCERY  DIVISION.  548 

C.A.  Ex  parte  Brook.      In  re  Roberts.  1878 

to  be  a  bankrupt.  The  case  is  really  the  same  as  Ex  parte 
Dickin  ('),  which  is  a  decision  of  this  coart,  and  is  binding 
upon  us. 

Baggallay,  L.J.,  concurred. 

Thesiger,  L.J.:  It  seems  to  me  that  our  decision  in  the 
present  case  is  a  direct  consequence  from  ih^tm  Ex  parte 
Dickin,  Here  the  trustee  himself  started  the  proceedings 
for  the  express  purpose  of  showing  that  he  had  a  money 
demand  against  the  respondents.  If  a  trustee  in  bank- 
ruptcy cannot  enforce  a  money  demand  in  the  Court  of 
Bankraptcy,  it  seems  to  me  to  follow  that  he  cannot  insti- 
tute a  proceeding  to  have  an  account  taken  which  he  says 
will  result  in  showing  that  he  has  such  a  demand. 

Appeal  dismissed  with  costs. 

Solicitors  for  trustee :  TF.  <fe  /.  Flower  &  Nussey^  agents 
for  Wood,  Killick  &  Hutton,  Bradford. 

Solicitors  for  respondents :  Torr  &  Co,^  agents  for  B.  C. 
Pullau,  Leeds. 

(»)  8  Ch.  D.,  877 ;  26  Eng.  R.,  860. 
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Letuehold  Interest  of  Bankrupt — Disclaimer  by  TVustee — Previous  Severance  of  Ten- 
ants Mxtures-^Aiffhts  of  Landlord— Bankruptcy  Act,  1869  (82  d  88  Viet,  c,  71), 
ss  23,  125.. 

The  effect  of  a  disclaimer  by  the  trustee  in  a  liquidation  of  a  lease  vested  in  the 
debtor  is  to  place  the  trustee  in  the  position  of  never  having  had  any  estate  in  the 
leasehold  property. 

Consequently,  any  severance  by  the  trustee  of  the  fixtures  attached  to  the  property 
after  the  date  at  which  the  term  is  put  an  end  to  by  the  disclaimer,  i.e.,  the  date  of 
the  trustee's  appointment,  is  necessarily  a  wrongful  act,  and  gives  the  landlord  a 
right  to  recover  the  value  of  the  fixtures  from  the  trustee. 

Decision  of  Bacon,  C.J.,  reversed. 

Whether,  after  severing  the  fixtures,  the  trustee  has  any  right  to  disclaim  the 
lease,  quare. 

But  at  any  rate  he  cannot  as  against  the  landlord  assert  the  invalidity  of  his  own 
disclaimer. 

On  the  10th  of  June,  1874,  an  agreement  in  writing  was 
entered  into  between  James  Brook  &  Sons  and  James  Rob- 
erts, a  card  maker,  by  which  they  agreed  to  let  and  he  agreed 
to  take  a  room  in  their  premises  called  Providence  Mill,  in 
Southgate,  Elland,  as  their  tenant  for  one  year  from  the 
date  thereof,  and  so  on  from  year  to  year  until  the  tenancy 
should  be  determined  on  either  side  by  a  six  months'  notice 
to  quit.  The  rent  was  to  be  £40  per  annum.  The  lessors 
were  to  supply  steam  power  to  the  room,  to  enable  the  lessee 


n 
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to  ran  a  steam  engine  turning  the  card  setting  machines  at- 
tached thereto  from  6  a.m.  to  9  p.m.  daily.      And  it  was 
agreed  that  Roberts,    his    executors,   administrators,  and 
assigns,  shonld  and  woald,  from  time  .to  time  during  the 
period  that  he  or  they  should  continue  to  occupy  the  room 
under  the  agreement,  keep  repaired  at  his  or  tneir  own  ex- 
pense all   the  windows,  doors,  locks,  fastenings,  and  all 
other  fixtures  in,  upon,  or  belonging  to  the  room,  and  leave 
the  same  in  as  good  repair  and  condition  as  they  were  then 
in,  reasonable  wear  and  tear  and  accidents  by  fire  only  ex- 
cepted.    Roberts  entered  into  possession  under  this  agree- 
ment, and  continued  tenant  of  the  room  until  the  24th  of 
January,  1878,  when  be  filed  a  liquidation  petition  in  the 
101]    Halifax  County  Court.     *The  same  day  Frederick 
Poster   was   appointed   receiver  of   the  debtor's  property 
and  manager  oi  his  business,  and  he  carried  on  the  busi- 
ness until  the  first  meeting  of  the  creditors  on  the  11th  of 
February,  1878,   when  a  liquidation  by  arrangement  was 
resolved  upon,  and  Foster  was  appointed  trustee.     Foster 
continued  to  carry  on  the  business  up  to  the  19th  of  Feb- 
ruary, 1878,  up  to  which   time  Brook  &  Sons  continued 
to  supply  steam  power  under  their  agreement.     The  debtor 
had  erected  various  trade  fixtures  in  the  room,  and  on  the 
9th  of  March,  1878,  the  trustee  advertised  these  fixtures  for 
sale  by  auction  on  the  13th  of  March.    On  the  11th  of  March 
Brook  &  Sons  served  a  notice  in  writing  on  the  trustee,  re- 
quiring him  to  decide  within  twenty -eight  days  whether  he 
would  disclaim  the  demised  premises  or  not.     On  the  13th 
of  March  the  fixtures  were  sold  by  auction.     Brook  &  Sons 
attended  at  the  sale  and  bought  some  of  the  property.     The 
proceeds  of  the  sale  were  afterwards  received  by  the  trustee, 
and  the  fixtures,  with  the  exception  of  those  which  Brook 
&  Sons  had  bought,  were  severed  and  removed  by  the  re- 
spective purchasers.     On  the  27th  of  March,  1878,  the  trus- 
tee executed  a  written  disclaimer  of  the  demised  premises, 
and  sent  it  to  Brook  &  Sons,  with  the  key  of  the  premises. 
The  trustee  had  not  previously  obtained   the  leave  of  the 
court  to  disclaim,  in  accordance  with  rule  28  of  the  Bank- 
ruptcy Rules,  1871,  but  Brook  &  Sons  accepted   the  dis- 
claimer and  the  key.     On  the  18th  of  June  they  applied  to 
the  court  for  an  order  that  the  trustee  should  pay  over  to 
them  the  proceeds  of  the  sale  of  the  fixtures,  and  the  judge 
ordered  this  to  be  done.     His  honor  was  of  opinion  that  the 
case  was  governed  by  the  decision  of  the  Court  of  Appeal 
in  Ex  parte  Stephens  ('),  and  that,  as  the  disclaimer,  when 

(')  7  Ch.  D.,  127  ;  23  Enjr.  R..  458. 
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executed,  determined  the  lease  as  from  the  date  of  the  trus- 
tee's appointment,  the  fixtures  became  the  property  of  the 
lessors,  and  the  trustee  had  no  right  to  remove  them.  The 
trustee  appealed  to  the  Chief  Judge. 

The  appeal  was  heard  on  the  29th  of  July,  1878. 
,  WinsloWy  Q.C.,  and  BeaumorU,  for  the  appellant:  JSx 
parte  Stephens  does  not  apply  to  the  present  case.  There 
the  trustee  severed  the  fixtures  after  he  had  executed  a 
disclaimer.  *In  the  present  case  the  severance  was  [102 
befoi*e  the  execution  of  the  disclaimer.  No  doubt  the  dis- 
claimer, when  executed,  operates  as  a  surrender  of  the  lease 
at  the  date  of  the  appointment  of  the  trustee,  but  the  period 
between  that  date  and  the  execution  of  the  disclaimer  is  an 
''  excrescence  "  on  the  term  during  whicb  the  trustee  had  still 
a  ri^ht  to  consider  himself  in  possession  as  tenant :  Minshall 
V.  Lloyd  {')\  Mackintosh  v.  Trotter  {*);  Weeton  v.  Wood- 
cock (•). 

The  disclaimer  does  not  invalidate  what  the  trustee  has 
rightly  done  while  he  was  in  possession.  If  the  decision  is 
right,  a  trustee  could  never  execute  a  disclaimer  of  lease- 
hold property  in  which  there  was  valuable  machinery,  for 
be  would  be  simply  making  a  present  of  it  to  the  landlord. 

[They  were  stopped  by  the  court.] 

Mnlay  Knight^  for  the  landlord :  The  principle  of  Ex 
parte  Stephens  {^)  applies,  and  it  concludes  this  case.  The 
surrender  operates  as  a  surrender  of  every  interest  which 
the  tenant  takes  under  the  lease.  The  right  to  remove  fix- 
tures is  connected  with  the  term,  and  must  be  exercised  dur- 
ing its  continuance  or  within  a  reasonable  time  afterwards. 
The  words  of  the  act  are  plain.  The  trustee  need  not  sever 
the  fixtures  until  he  has  made  up  his  mind  about  dis- 
claiming. 

Bacon,  C.J. :  There  never  has  been — at  least  of  late  years 
— any  doubt  about  the  law  on  this  subject;  it  was  settled, 
I  think,  even  before  the  case  of  Minshall  v.  Lloyd  {^).  As 
between  lessor  and  lessee,  the  latter  has  a  certain  time  after 
the  expiration  of  his  term  within  which  he  may  remove  the 
fixtures.  It  has  been  held  that  it  must  be  a  reasonable  time, 
and  what  is  a  reasonable  time  must  be  decided  with  refer- 
ence to  the  circumstances  of  each  particular  case.  In  this 
case,  before  there  was  any  talk  about  a  disclaimer,  the  trus- 
tee exercised  his  clear  legal  right  of  advertising  the  fixtures 

(»)  2  M.  A  W.,  460.  (»)  7  M.  A  W.,  14. 

O  8  M.  <fe  W.,  184.  (*)  7  Ch.  D.,  127;  28  Eng.  Rep.,  468. 

26  Eng.  Rep.  69 
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for  sale.  Two  days  afterwards  the  landlord  gave  him  no- 
103]  tice  to  decide  within  *twenty-eight  days  whether  he 
woHld  disclaim  the  lease  or  not.  Within  that  period  of 
twenty-eight  days,  if  he  did  not  previously  disclaim,  the 
trustee  had  a  perfect  right  to  sever  the  fixtnres.  Till  the 
end  of  that  time,  or  until  a  prior  disclaimer,  it  could  not  be 
said  whether  there  would  be  any  determination  of  the  lease. 
Within  the  twenty-eight  days  the  trustee  exercised  his  right 
of  selling  the  fixtures,  and  afterwards  he  complied  with  the 
request  of  the  landlord  and  executed  a  disclaimer  of  the 
lease.  He  sent  the  key  of  the  premises  to  the  landlord,  and 
the  landlord  accepted  it.  What  has  Ex  parte  Stephens {^) 
to  do  with  a  case  like  this  1  There  the  severance  of  the  fix- 
tures was  an  unlawful  act,  for  the  disclaimer  had  been  pre- 
viously executed.  Here  the  lease  had  not  come  to  an  end  till 
the  disclaimer  had  been  executed,  though  when  it  was  exe- 
cuted it  related  back  to  an  earlier  period.  The  notice  to 
disclaim  within  twenty-eight  days  operated  as  a  license  by 
the  lessor  to  the  trustee  to  retain  possession  of  the  premises 
for  that  period,  and  of  course  it  carried  with  it  a  right  to 
exercise  all  the  rights  of  a  lessee.  The  trustee  had  a  right  to 
sell  the  fixtures  within  the  twenty-eight  days,  unless  he  dis- 
claimed before,  and  he  cannot  afterwards  undo  what  he  has 
done.  It  would  be  an  utter  perversion  of  the  language  of 
the  statute  to  hold  that,  because  the  disclaimer,  when  exe- 
cuted, relates  back  by  operation  of  law  to  the  time  of  the 
appointment  of  the  trustee,  everything  done  between  its  ex- 
ecution and  the  appointment  oi  the  trustee  is  to  be  over- 
hauled. The  order  of  the  county  court  must  be  discharged, 
with  costs. 


From  this  decision  Brook  &  Sons  appealed.  The  appeal 
was  heard  *on  the  6th  of  December,  1878. 

De  Oex^  Q.C.,  and  Finlay  Knight^  for  the  appellants : 
The  ratio  decidendi  of  Ex  parte  Stephens  exactly  applies  to 
this  case.  The  trustee  was  not,  during  the  period  oetween 
his  own  appointment  and  the  execution  of  the  disclaimer, 
in  possession  of  the  property,  "under  a  right  still  to  con- 
sider himself  as  tenant,''  within  the  meaning  of  Weeton  v. 
Woodcocki^).  That  period  cannot  be  called  an  "excrescence" 
104]  on  the  term,  to  use  the  *language  of  Parke,  B.,  in 
Mackintosh  v.  Trotter  (*).  By  virtue  or  sects.  23  and  126  of 
the  act,   the  effect  of  the  disclaimer  is  the  same  as  if  an 

(»)  7  Ch.  D.,  127;    28  Eng..Rep.,  458.  («)  7  M.  A  W.,  U. 

(»)  8M.  A  W.,  184. 


Vol  X.]  CHANCERY  DIVISION.  547 

C.A.  £z  parte  Brook.      In  re  Roberts.  1878 

actual  surrender  of  the  lease  had  been  execated  at  the  date 
of  the  trustee's  appointment.  Here  the  fixtures  were  re- 
moved a  month  after  the  appointment  of  the  trustee ;  that 
cannot  even  be  called  a  reasonable  time.  The  right  to  re- 
move fixtures  is  the  right  of  a  tenant ;  when  the  trustee 
declines  to  be  tenant  he  loses  that  right.  He  remained  in 
possession  of  the  property  for  the  purpose  of  making  up  his 
mind  whether  he  would  be  tenant  or  not. 

[James,  L.J.:  I  should  be  glad  to  see  in  the  act  a  pro- 
vision that,  if  the  trustee  chose  to  remove  the  fixtures  in  this 
waj^,  he  should  be  estopped  from  afterwards  disclaiming.] 

In  Saint  V.  P/ZZey(*)  Amphlett,  B.,  intimated  an  opinion 
that  the  trustee  in  a  liquidation,  after  selling  the  fixtures, 
could  not  disclaim  the  lease.  But  that  was  only  a  dictum; 
the  case  only  decides  that  a  trustee  who  sells  fixtures  can- 
not, by  a  subsequent  surrender  of  the  lease,  defeat  the  title 
of  the  purchaser.  In  the  present  case  the  question  is  as  to 
the  trustee's  own  right,  and  if  the  tertn  is  gone  there  can  be 
no  rights  springing  out  of  it. 

[Tliey  were  stopped  by  the  court.] 

WinsloWy  Q.C.,  and  Beaumont^  for  the  trustee:  The 
consequences  of  allowing  this  appeal  would  be  very  serious. 
The  object  of  sect.  23  was  to  enable  the  trustee  to  get  rid 
of  a  burdensome  lease ;  if  the  appellants  are  right,  he  can- 
not do  this  without  in  many  cases  sacrificing  very  valuable 
machinery.  Ex  parte  Stephens  (')  does  not  apply,  for  there 
the  disclaimer  had  been  executed  before  the  trustee  removed 
the  fixtures.  A  trustee  may,  by  virtue  of  sect.  23,  disclaim 
at  any  time,  even  if  he  has  paid  rent  for  the  property,  which 
would  make  him  tenant  under  the  lease. 

[James,  L.J.:  Suppose  an  action  is  brought  against  him 
by  the  landlord,  and  he  disclaims  afterwards  ?] 

The  disclaimer  could  not  affect  a  vested  right  6f  action  for 
*breach  of  covenant:  Saint  v.  PiUeyi^).  The  lease  [105 
is  vested  in  the  trustee  until  he  disclaims. 

[James,  L.J.:    I  think  it  is  in  grcBmio  leffis.] 

It  is  part  of  the  bankrupt's  property  which  vests  in  the 
trustee  on  his  appointment,  and  vests  in  him  as  from  the 
date  of  the  act  of  bankruptcy  to  which  the  adjudication  re- 
lates back:  sect.  11.  For  the  i)eriod  between  the  act  of 
bankruptcy  and  the  adjudication  or  the  appointment  of  the 
the  trustee  the  lease  must  be  vested  in  tlie  trustee.  The 
trustee  is  liable  to  pay  rent  until  he  disclaims.  The  ten- 
ant's right  to  remove  fixtures  is  illustrated  by  Minshall 

(»)  Law  Rep.,  10  Ex.,  187 ;  12  Eng.  R.,  677.       («)  7  Oh.  D.,  127 ;  28  Eng.  R.,  468. 
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V.  Lloyd  (') ;  Mackintosh  v.  Trotter  {*) ;  Weeton  v.  Wood- 
cock ("). 

[James,  L.J.!  Is  there  any  decided  case  applying  to  a 
voluntaiy  surrender  by  the  tenant  ?] 

No.  Under  the  Bankruptcy  Act  of  1849  a  lease  of  the 
bankrupt  did  not  vest  in  the  assignee  until  he  had  done  some 
act  to  accept  it ;  after  he  had  done  such  an  act  he  could  only 
get  rid  of  nis  liability  by  assigning  the  lease  to  a  pauper, 
under  the  present  Bankruptcy  Act  the  lease  vests  in  the 
trustee  on  his  appointment,  without  any  act  of  his  own ; 
and  he  is  in  the  same  position  as  if  nnaer  the  old  law  he 
had  accepted  the  lease,  that  is,  he  takes  it  as  an  assign.  If 
by  his  subsequent  disclaimer  the  term  is  ^one  for  all  pur- 

{)Oses  as  from  the  date  of  his  appointment,  he  could  sue  the 
andlord  for  rent  which  he  had  himself  paid.  If  there  had 
been  an  actual  voluntary  surrender,  and  the  landlord  had 
afterwards  allowed  the  tenant  to  remain  in  possession,  surely 
he  would  have  had  a  right  to  remove  the  fixtures.  The  fix- 
tures were  by  relation  the  property  of  the  trustee  up  to  the 
date  of  his  own  appointment,  and  after  that  he  is  entitled  to 
a  reasonable  time  within  which  to  remove  them.  A  month 
is  not  an  unreasonable  time:  Slansfeld  v.  May  or  ^  <fec.,  of 
Portsmouth  (*).  For  some  purpose  or  other  the  trustee  had 
a  right  to  remain  in  possession  till  he  disclaimed. 

[Baggallay,  L.J.:  Does  not  a  surrender  deprive  the 
landlord  of  his  ri^ht  to  accruing  rent?] 

If  so,  sect.  24  gives  him  a  right  to  prove  for  damages  in 
lOjBJ  the  ^bankruptcy.  The  disclaimer  cannot,  however, 
relieve  thetrustee  from  liability  in  respect  of  rent  accrued 
due  down  to  the  date  of  the  disclaimer.  It  does  not  divest 
a  vested  right  of  action  :  Smyth  v.  North  (*). 

[Thesiger,  L.J.:  That  case  only  decided  that  the  origi- 
nal lessee  remained  liable  on  his  covenant] 

But  Bramwell,  B.,  says(*),  "The  words  are,  no  doubt, 
that  the  lease  is  to  be  deemed  to  have  been  surrendered 
from  the  date  of  the  order  of  adjudication ;  but  this  must, 

})erhaps,  be  taken  to  mean,  so  as  not  to  give  rise  to  any 
resh  rights  or  liabilities  as  between  the  landlord  and  the 
bankrupt,  not  for  all  purposes." 

[Thesiger,  L.J.:    Martin,  B.,  said  (')  that  sect.  23  did 
not  apply  to  the  case  at  all.] 
In  the  present  case  the  trustee  tendered  the  rent  due  up 

(')  2  M.  A  W..  460.  (»)  Law  Rep.,  1  Ex.,  242. 

(")  8  M.  A.  W.,  184.  (•)  Ibid.  246. 

(»)  7  M.  A  W.,  14.  (■»)  Ibid,  244. 
(♦)  4  C.  B.  (N.S.).  120. 
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to  the  time  of  the  disclaimer.  A  voluntary  surrender  of  a 
lease  does  not  affect  the  rights  of  a  third  party,  e.g.,  an 
equitable  mortgagee  of  the  lessee,  Saint  v.  Filley  (*) ; 
therefore  the  lease  remains  in  existence  for  some  purposes. 
Perdon  v.  Robart  (')  shows  that  a  tenant  who  is  in  posses- 
sion after  the  expiration  of  his  lease  may  remove  trade  fix- 
tures. Such  fixtures  are  really  chattels,  and  are  not  affected 
by  a  surrender :  Parsons  v.  Hind  (*). 

[Thesiger,  L.J.:  If  so,  the^  ought  not  to  be  called  fix- 
tures. But  it  was  admitted  in  the  county  court  that  the 
articles  in  dispute  were  tenant's  fixtures.] 

When  the  trustee  removed  the  fixtures  he  was  acting 
lawfully. 

[James,  L.  J. :  It  was  his  own  subsequent  act  which  made 
the  removal  unlawful.] 

The  disclaimer  cannot  override  what  had  been  previously 
lawfully  done.  And  in  this  case  the  landlords  were  con- 
senting parties,  for  they  bought  part  of  the  fixtures  at  the 
sale  without  raising  any  objection.  At  any  rate,  they  can- 
not recover  the  money  which  they  themselves  paid.  The 
rightful  nature  of  the  act  must  be  determined  once  for  all  at 
the  time  when  it  is  done. 

*De  OeXy  in  reply  :  Sect.  23  says  that  the  court  may  [107 
order  possession  of  the  disclaimed  property  to  be  delivered 
up.  By  removing  the  fixtures  the  trustee  has  put  it  out  of  his 
power  to  deliver  up  the  disclaimed  property,  i.e.,  the  lease 
and  all  belonging  to  it;  and  it  is  right,  therefore,  that  he 
should  pay  the  value  of  what  he  has  removed.  It  is  said 
that  a  tenancy  is  to  be  implied  between  the  date  of  the  trus- 
tee's appointment  and  the  disclaimer,  but  there  was  no  new 
contract  between  the  landlord  and  the  trustee. 

[Thesiger,  L.J.:  In  Saint  v.  PiUey  (*)  it  was  held  that 
the  purchaser  of  fixtures  from  the  trustee  was  entitled  to 
them  as  against  the  landlord.] 

There  there  was  an  actual  surrender  by  the  trustee.  He 
had  previously  sold  his  right  to  disannex  the  fixtures,  and 
lie  could  not  convey  to  the  landlord  more  than  he  himself 
had.  The  landlord  could  not  call  on  the  trustee  to  pay  rent 
for  the  period  between  his  appointment  and  the  disclaimer : 
Ex  parte  Dressier  (*J.  The  trustee  was  in  possession  of  the 
property  solely  for  tne  purpose  of  exercising  his  judgment 
whether  he  would  disclaim  qr  not:  Ex  parte  Stephens  i^). 
Sect.  35  gives  the  landlord  a  right  to  prove  for  the  rent  due 

(»)  Law  Rep.,   10  Ex..  187 ;  \%  En^.        (<)  9  Ch.  D.,  262;  26  Eng.  R.,  84. 
R.,  677.  (*)  7  Ch.  D.,  127,  181 ;  28  Eng.  Rep., 

(<)  2  East,  88.  468. 

O  14  W.  R.,  860. 
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Tip  to  the  date  of  the  adjudication  ;  that  tends  to  show  that 
the  trustee  never  became  tenant.  The  words  of  sect.  23  ai-e 
clear.  Weeton  v.  Woodcock  {*)  shows  that  what  has  been 
called  an  "excrescence"  on  the  term  only  arises  when  the 
term  has  not  been  put  an  end  to  by  the  tenant's  own  act. 

[James,  L.J.:  The  word  ''excrescence"  ex  vi  termini 
means  something  growing  out  of  the  original  term,  such  as 
a  tenancy  at  will  after  its  expiration.] 

Smyth  V.  North  (')  has  no  application  ;  the  question  there 
was,  whether  sect.  23  applied  to  strangers  to  the  bankruptcy. 

WinsloWy  in  repl^:  The  decision  in  Ex  parte  Dressier 
-was  founded  on  this,  that  the  trustee  had  not  disclaimed 
108]  the  lease,  but  had  surrendered  it.  If  *he  had  dis- 
claimed, he  could  not  then  recover  from  the  landlord  rent 
which  he  had  paid  him.  But  that  must  be  the  result,  if  the 
effect  of  a  disclaimer  is  to  put  an  end  to  the  lease  for  all 
purposes.  

Dec.  12.  The  iudgment  of  the  Court  (James,  Baggallay, 
and  Thesiger,  L.  JJ.)  was  delivered  by 

Thesiger,  L.J.,  who,  after  stating  the  facts,  continued : 
The  question  in  dispute  turns  upon  the  effect  to  be  given  to 
sect.  23  of  the  Bankruptcy  Act,  1869.  In  the  recent  case  of 
Ex  parte  Stephens  (*),  before  this  court,  the  effect  of  the 
disclaimer  of  a  lease,  in  respect  of  tenant's  fixtures  severed 
by  the  trustee  subsequently  to  the  disclaimer,  was  consid- 
ered, and  it  was  decided  that  the  landlord  was  entitled  to 
them  as  against  the  trustee.  The  Chief  Judge  has  held  that 
the  circumstance  in  the  present  case  of  the  severance  having 
occurred  before  disclaimer  constitutes  such  a  distinction 
between  it  and  Ex  parte  Stephens  as  to  render  the  latter  no 
authority  upon  the  point  now  to  be  decided.  We,  however, 
are  of  opinion  that  the  ratio  decid'Cndi  in  that  case  is  wide 
enough  to  govern  the  decision  of  the  present.  The  premiss 
upon  which  our  judgment  was  founded  was,  that  where  the 
trustee  in  a  liquidation  disclaims,  there,  by  the  joint  opera- 
tion of  the  disclaimer  and  the  provisions  of  sects.  23  and 
125  of  the  act,  the  term  is  to  be  deemed  for  all  purposes  to 
have  come  to  an  end  on  the  day  of  the  appointment  of  the 
trustee.  In  other  words,  the  trustee  is  placed  in  the  position 
of  never  having  had  any  estate  at  all.  But,  from  this 
premiss,  the  logical  and  legal  conclusion  is,  not  merely  that 
a  severance  by  the  trustee  of  fixtures  after  the  disclaimer  is 
wrongful,  although  that  is  included,  and  was  all  that  was 

(»)  7  M.  A  W.,  14.  (•)  Law  Rep.,  7  Ex.,  242. 

(«)  7Ch.  D.,  127;  23  Eng.  R.,468. 
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necessary  to  be  decided  in  Ex  parte  Stephens^  but  that  any 
severance  which  has  taken  place  after  the  date  when  the 
term  is  put  an  end  to  for  all  purposes,  and  by  a  person  who, 
like  a  trustee,  is  in  the  position  of  never  having  had  any 
interest  in  the  term,  must  necessarily  be  wrongful. 

Apart,  however,  from  the  authority  of  Ex  parte  Stephens^ 
we  arrive  at  the  conclusion  that  the  landlords'  claim  in  the 
present  *ca8e  is  a  well-founded  one.  '  The  general  [109 
presumption  of  law  with  reference  to  tenants'  fixtures  re- 
maining affixed  to  the  freehold  when  a  term  comes  to  an  end 
is,  that  "they  become  a  gift  in  law  to  him  in  reversion," 
and  are,  therefore,  not  removable  (per  Lord  Holt  in  Poole's 
Case{*)).  That  general  presumption  has,  however,  been 
made  subject  to  a  qualification  which  is  expressed  in  the 
proposition  laid  down  by  th^ Court  of  Exchequer  in  Weeton 
V.  Woodcock {*)  in  these  terms — viz.,  "that the  tenant's  right 
to  remove  fixtures  continues  during  his  original  term,  and 
during  such  further  period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  still  to  consider  himself  as  ten- 
ant,'' or,  in  the  language  of  Baron  Parke  in  Mackintosh  v. 
7^'ott€r{*)^  "that  the  tenant  has  the  right  to  remove  fixtures 
of  this  nature  during  his  term,  or  during  what  may  for  this 
purpose  be  considered  as  an  excrescence  on  the  term." 
Much  reliance  has  been  placed  in  argument  on  the  part  of 
the  respondent  upon  this  qualification  of  the  general  pre- 
sumption of  law,  and  it  has  been  urged  upon  us  that  in  this 
case  the  period  between  the  appointment  of  the  trustee  and 
the  disclaimer  was  such  an  "excrescence"  on  the  term,  and 
that  the  respondent  had  during  that  period  a  right  to  con- 
sider himself  as  tenant.  We  cannot  accede  to  that  argu- 
ment. It  is  not  easy  to  define  precisely  what  was  meant 
by  the  propositions  to  which  we  have  just  referred,  and  we 
observe,  that  as  regards  the  rule  laid  down  in  Weeton  v. 
Woodcock^  the  difficulty  which  we  feel  in  understanding  its 
exact  meaning  was  shared  in  by  the  Court  of  Common  Pleas, 
as  stated  by  Mr.  Justice  Willes  in  delivering  the  judgment 
of  that  court  in  Leader  v.  HoTnewood  (*).  It  may  be  tnat  in 
cases  where  a  tenant  holds  over  after  the  expiration  of  a 
term  certain  under  a  reasonable  supposition  of  consent  on 
the  part  of  his  landlord,  or  in  the  case  where  an  interest  of 
uncertain  duration  comes  suddenly  to  an  end,  and  the  ten- 
ant keeps  possession  for  such  reasonable  time  only  as  would 
enable  him  to  sever  his  fixtures  and  to  remove  them  with  his 

(»)  1  Salk.,  868.  (»)  8  M.  A  W.,  184. 

(«)  7  M.  <t  W.,  14,  19.  (*)  6  C.  B  (N.S.),  546,  668. 
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goods  and  chattels  off  the  demised  premises,  or  e^en  in  cases 
where  the  landlord  exercises  a  right  of  forfeiture,  and  the 
tenant  remains  on  the  premises  for  sach  reasonable  time 
110]  as  last  referred  *to,  the  law  would  presume  a  right 
to  remove  tenant's  fixtures  after  the  expiration  or  determina- 
tion of  the  tenancy.  But,  however  that  may  be,  we  are 
clearly  of  opinion  that  the  case  of  a  surrender  of  a  lease  by 
a  tenant,  while  tenant's  fixtures  remain  affixed  to  the  free- 
hold, does  not,  either  upon  principle  or  the  authority  of 
decided  cases,  give  any  right  to  the  tenant  subsequently^ 
remove  such  fixtures.  At  the  date  of  the  surrender  they 
form  part  of  the  freehold,  and  the  law  has  no  right  to  limit 
the  efiect  of  the  surrender  by  excluding  from  it  that  which 
legally  passes  by  it,  and  which  has  not  been  excluded  from 
it  by  the  bargain  of  the  parties.  If  that  be  so,  then  when 
the  Legislature,  by  sect.  23  of  the  Bankruptcy  Act,  18W, 
says  that  a  lease  disclaimed  shall  be  deemed  to  be  surren- 
dered, are  we  justified  in  attributing  to  the  language  used 
any  meaning  other  than  that  which  is  its  natural  meaning 
— viz.,  that  the  ordinary  consequences  of  a  surrender  shall 
follow  the  disclaimer  1  No  doubt  difficulties  will  always 
arise  when  courts  are  called  upon  to  treat  a  thing  as  being 
in  law  that  which  in  fact  it  is  not :  and  if  in  this  case  the 
strict  carrying  out  in  all  points  of  the  analogy  of  an  ordi- 
nary surrender  were  to  lead  to  consequences  manifestly 
absurd  or  unjust,  it  would  be  the  duty  of  the  court  to  find, 
if  possible,  some  construction  of  the  section  in  question 
which  would  not  entail  such  consequences.  In  the  present 
instance  no  such  consequences  are  the  result  of  the  con- 
struction which  the  language  of  the  section  naturally  re- 
quires. Extreme  cases  may,  it  is  true,  be  put  in  which  it 
would  work  a  hardship  upon  the  creditors,  and  the  present 
case  is,  perhaps,  an  example ;  for,  if  the  trustee  had  kept 
the  pro;)erty  on  for  a  year,  he  might,  at  the  expense  of  the 
small  payment  of  £40,  have  obtained  the  fixtures  in  dis- 
pute. But  in  a  vastly  greater  number  of  cases  any  different 
construction  would  work  a  considerable  hardship  upon  the 
landlord.  Indeed,  in  Saint  v.  Pilleyi^),  Baron  Amphlett 
appears  to  have  considered  the  dismantling  of  a  house  by 
severance  of  tenant's  fixtures  inconsistent  with  the  exercise 
of  the  right  of  disclaimer,  and  to  have  been  disposed,  as 
stated  by  him  ('),  to  agree  with  the  view  taken  in  Amos  on 
Fixtures  ('),  that  after  the  sale  of  fixtures  a  trustee  could 

(1)  Law  Rep.,  10  Ex,  137;    12  Eng.        (*)  Law  Rep.,   10  Ex.,  141;    18  Eng. 
R.,  677.  R.,  680. 

(»)  2d  ed.,  p.  239. 
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*not  disclaim.  When,  too,  it  is  remembered  that  the  [111 
section  under  consideration  is  one  which,  upon  any  con- 
struction of  it,  favors  the  interests  of  the  creditors  at  the 
expense  of  the  landlord,  we  think  that  it  would  be  unrea- 
sonable to  allow  possible  cases  of  hardship  upon  the  cred- 
itors to  weigh  against  an  interpretation  of  it  which  gives  to 
the  analogy  of  a  surrender  its  natural  and  proper  effect. 
A  suggestion  was  made  in  argument,  although  not  much 
pressed,  that  even  though  the  appellants  may  oe  entitled  to 
recover  the  proceeds  of  fixtures  sold  to  third  parties,  they 
cannot  recover  moneys  paid  by  themselves  under  no  mis- 
take of  fact.  But  we  think  that  a  distinction  ought  not  to 
be  made  between  those  moneys  and  the  remainder  of  the 
moneys  arising  from  the  sale.  At  the  time  when  the  sale 
took  place  no  disclaimer  had  been  made  ;  the  trustee  was 
acting,  apparently,  within  the  scope  of  his  powers ;  and  the 
landlords  could  do  no  more  than  give  him  notice  that  he 
was  required  to  exercise  his  election  as  to  whether  he  would 
disclaim  or  not ;  and,  looking  to  the  fact  that  tl)e  time  lim- 
ited by  the  24th  section  of  the  Bankruptcj^  Act,  1869  (twenty- 
eight  days),  for  the  exercise  of  his  election  had  not  expired 
when  the  sale  took  place,  it  would  be  contrary  to  justice  to 
hold  that  the  landlords,  under  such  circumstances,  endeav- 
oring to  prevent  the  complete  dismantling  of  their  property, 
and  having  no  other  means  of  doing  so  than  by  themselves 
purchasing  and  paying  for  the  fixtures,  are,  when,  by  the 
subsequent  conduct  of  the  trustee,  the  fixtures  purchased 
by  them  turn  out  to  be  their  own,  precluded  from  recover- 
ing the  money  which  they  had  paid  for  them.  Whether  a 
sale  of  fixtures  by  a  trustee  has  or  has  not  in  ordinary  cases 
the  effect  attributed  to  it  by  Baron  Amphlett,  it  is  unneces- 
saxy  in  this  case  to  decide,  for  we  are  of  opinion  that  it  does 
not  lie  in  the  mouth  of  the  trustee,  as  between  him  and  the 
a-ppellants,  to  assert  the  invalidity  of  the  disclaimer.  The 
effect,  therefore,  of  a  disclaimer  generally  being  such  as  we 
have  laid  down,  and  there  being  in  the  agreement  between 
the  debtor  and  his  landlords  no  special  stipulations  as  re- 
gards fixtures  which  make  this  case  in  any  way  exceptional, 
the  necessary  conclusion  must  be  that  the  respondent,  by 
disclaiming  the  property  to  which  the  fixtures  were  attached 
after  his  sale  of  those  fixtures,  constituted  himself  by  rela- 
tion a  wrongdoer  in  respect  of  that  sale,  and  *is  liable  [112 
to  pay  over  to  the  appllants  the  whole  of  the  moneys  which 
bv  his  wrongful  act  he  has  realized.  The  appeal  must  be 
allowed,  the  judgment  of  the  Chief  Judge  reversed,  and  the 
26  Eng.  Rep.  70 
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order  of  the  county  court  judge  restored,  with  costs  here 
and  in  the  court  below. 

Solicitors  for  appellants:  Williamson^  HiU  &  Co.^  agents 
for  Poster  &  England,  Halifax. 

Solicitors  for  trustee :  Learoyd^  Learoyd  &  Peace^  agents 
for  J.  W.  Longbottom,  Halifax. 

As  to  when  an  assignee,  receiver,  whether  snch  a  building  is,  as  between 
etc.,  becomes  liable  for  the  rent  of  mortgagor  and  mortgagee,  a  trade  fix- 
premises  leased  to  the  assignor,  debtor,  ture,  tbat  the  defendant,  bj  leasing 
etc. ,  see  ante,  p.  00,  note.  such  building    after    the    foreclosure 

This  case  .is  hardly  in  harmony  with  sale  and  paying  rent  therefor,  is  es- 

the  cases  which  hold  that  a  tenant  may  topped  from  setting  up  title  thereto  in 

remove  fixtures  placed  upon  demised  himself :    Betts  v.   Wurth,  32  N.   J. 

premises  (12  Eng.  Kep.,  582  note;  23  £q.,82. 

Kng.   Rep.,  462  note);   though,  as  is  A.,  while  in  possession  of  land  be- 

shown,   there  is  considerable    contra-  longing  to  B.,  who  had  agreed  to  give 

riety  in  the  cases.  him  a  deed  upon  certain  terms,  erected 

If  .fixtures,  which  a  lessee  has  a  a  building  thereon  under  an  agreemept 
right  to  remove  while  in  possession  of  that  it  was  not  to  be  the  property  of  B., 
the  premises,  are  left  until  after  such  but  that  A.  should  have  the  right  to 
possession  is  surrendered,  without  remove  it  at  any  time.  Subsequently 
agreement  reserving  to  the  lessee  the  A.,  without  the  knowledge  of  B.,  sold 
right  of  removal,  the  lessor  takes  title  the  building  by  bill  of  sale,  not  record- 
to  them  as  part  of  the  realty.  The  ed,  to  C.  Afterwards  B.,  at  the  re- 
fact  that  lessees,  before  surrendering  quest  of  A.,  conveyed  the  land  to  D. 
the  possession,  asked  the  lessor  if  they  by  a  warranty  deed,  which  made  no 
might  leave  the  fixtures  in  the  room  mention  of  the  building.  At  the  same 
rented,  which  was  a  store,  and  that  time  B.'s  agreement  to  convey  to  A. 
the  lessor  replied  that  he  was  willing  was  given  up,  and  A.  gave  B.  a  release 
they  should  be  lert,  as  they  might  help  of  the  land  "with  all  the  privileges 
him  to  rent  the  store,  cannot  be  held  and  appurtenances  thereto  belonging." 
by  the  court  to  imply  a  license  to  the  C.  then  brought  an  action  against  B., 
lessees  to  reenter  and  remove  such  fix-  for  the  conversion  of  the  building, 
tnres  :  Josslyn  v.  McCabe,  46  Wise.,  Held,  that  as  against  B.  the  title  to  the 
591,  18  Am.  Law  Reg.  (N.S.),  711,  713  building  passed  by  the  sale  to  C;  and 
note.  that  the  action  could  be  maintained  : 

A  mortgage  was  given  in  January,  Dolliver  v.  Ela,  128  Mass.,  557. 
1872.  In  November,  1873,  the  de-  A  tenant's  erections  are  not  brought 
fendant,  a  son  of  the  mortgagor,  within  a  subsequent  mortgage  on  the 
moved  a  frame  building  upon  the  premises  by  the  tenant's  neglect  to  re- 
premises,  where  he  placed  it  on  a  stone  move  them  on  a  renewal  of  his  lease 
foundation  which  he  built,  and  after-  by  a  new  landlord  :  Kerr  v.  Kingsbury, 
wards  used  as  a  shop  and  dwelling.  39  Mich.,  150. 

The  premises  were  sold  under  fore-  Physical  annexation  to  realty  is  not 

closure  in  December,  1877,  and  bought  necessary  to  convert  a  chattel  into  a 

by  the  mortgagee,  whereupon  the  de-  fixture.     Whether  it  be  such  depends 

fendant  agreed    to    pay  rent  for  the  much  on  the  business  for  which  the 

house  and  lot,  and  did  so  from  January  premises    are    used.      If    the    article, 

to  December,  1878.     In  January,  1879,  whether  fast  or  loose,  be  indispensable 

proceedings  were  begun  to  remove  him  in  carrying  on  the  specific  business,  it 

for  non-payment  of  rent,  and  he  then  becomes  a  part  of  the  realty  :  Morris's 

claimed  that  the  building  belonged  to  Appeal,  89  Penn.  St.  R.,  368. 

him,  and  asserted  his  right  to  remove  Where  the   purchaser  of   a  factory 

it  as  a  trade  fixture.  He  was  restrained  gave  a  mortgage  for  a  portion  of  the 

from  doing  so  by  injunction.      Held,  purchase-money  upon   the  factory  lot, 

without     determining     the     question  "  together  with  the  buildings  and  im- 
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provements  thereon,  with  all  the  ma-  not  paid  for  them,  if  thej  were  sold  to 

chinery,     enjdnes,     boilers,     railroad  him  without  conditions, 

tracks  and  fixtures,   contained  in,  or  Machinery  was  set  up  in  a  building 

appurtenant  to  the  premises,"  the  ma-  as  follows  :  A  boiler  was  erected  in  a 

chinery  was  held  to  be  fixtures,  though  brick  arch,  an  engine  fastened  on  tim- 

a  separate  sum  was  on  the  sale  paid  bers  let  into  the  ground  and  resting  on. 

therefor    in    contradistinction    to    the  a  foundation  of  masonry,   and  a  saw 

realty,  and  a  bill  of  sale  was  given  for  mill  placed  over  the  engine,  connected 

the  machinery:    Morris's  Appeal,   88  with  it  by  belts  and  chains,  and  fast- 

Penn.  St.  R.,  3^.  ened  by  bolts  or  screws  to  the  frame- 

A  mortgage  included  with  the  real  work  of  the  building : 
estate  the  manufacturing  establish-  Held,  that  the  mode  and  degree  of 
ment  and  buildings  for  the  purpose  to  annexation  was  enough  to  convert 
be  erected  thereon.  The  lessees  of  the  these  chattels  into  realty, 
factory,  after  putting  in  machinery,  After  a  mortgage  had  been  assigned, 
purchased  the  reversion  of  the  land  on  the  mortgagor  bought  machinery  which 
which  it  stood,  subject  to  the  mort-  he  affixed  to  the  soil,  and  went  into 
gage.  Held,  that  they  united  the  title  partnership  with  his  son,  who  was  to 
to  the  realty  and  fixtures  in  one  person,  have  an  equal  interest  with  him.  The 
and  the  fixtures  became  subject  to  the  machinery  was  not  paid  for,  however, 
mortgage :  Jones  v.  Detroit,  etc. ,  88  and  after  foreclosure  of  the  premises 
Mich.,  02.  was  decreed,  and  also  after  the  firm 
An  engine  and  machinery  used  for  had  dissolved,  the  mortgagor,  acting  in 
manufacturing  purposes,  and  described  the  firm  name,  released  the  firm's  in- 
in  a  deed  of  trust  as  personal  property,  terest  in  the  machinery  to  the  vendor, 
but  so  fixed  that  they  cannot  be  re-  whom  he  licensed  to  enter  and  re- 
moved without  tearing  down  the  walls  move  it. 

of  the  building  where  they  are  placed.  Held,  that  the  assignee  of  the  mort- 

are  fixtures,  and  pass  as  a  part  of  the  gage  could  insist  that  the  machinery 

realty  under  the  trust  deed.     The  mere  was  reduced  to  realty  subject  to  the 

description  of  them  in  the  deed  as  per-  mortgage,  and  unremovable  as  against 

sonal  property  does  not  make  them  so,  his  objection:  Coleman  9.  Steams,  etc., 

nor  estop  the  party  from  asserting  their  38  Mich.,  30. 

true  character  as  fixtures  :  Jenny  v.  A  saw  miU  and  its  appointments  are 
Jackson,  6  Bradwell  (Ills.),  82.  prima  facte  part  of  the  realty,  and 
Where  one  person  enters  on  the  land  should  be  so  treated  if  no  agreement, 
of  another  with  an  intention  to  hold  an  understanding  or  intent  is  shown  to 
adverse  possession  as  against  the  true  change  their  character, 
owner,  and  erects  a  building  thereon.  Machinery  not  made  expressly  for 
to  be  occupied  in  connection  with  his  use  in  the  building  in  which  it  is 
adverse  possession,  he  has  no  right  to  placed,  but  capable  of  beneficial  use  if 
such  building  as  against  the  rightful  removed  or  set  up  in  some  other  build- 
owner  of  the  land,  although  the  same  ing,  is  personalty,  or  realty  according 
is  of  wood  resting  on  posts  or  blocks,  to  the  intent  or  understanding  fairly 
and  kept  in  place  only  by  its  own  deducible  from  the  circumstances, 
weight.  Such  building  is  not  personal  Where  real  estate  is  owned  in  undi- 
property,  but  is  part  of  the  realty  :  vided  interests  by  the  individuals  who 
Doscher  d.  Blackiston,  7  Oregon,  148.  compose  a  partnership  which  has  only 
Where  a  party  out  of  the  state  the  use  of  it,  trade  fixtures  set  up  by 
makes  an  unconditional  sale  of  ma-  the  partners  do  not  become  realty,  and 
chinery  to  a  resident,  who  affixes  it  to  when  their  occupation  ceases,  the  part- 
the  soil  but  makes  no  payment,  there  ners  may  remove  them.  They  are  not 
is  no  lien  enforceable  in  behalf  of  the  covered  by  mortgages  on  the  premises 
vendor.  if  their  owners  did  not  plainly  mean 

Whether  a  vendor's  lien  for  ma-  them  to  be  so. 
chinery  sold  and  attached  to  the  soil  Machinery  bought  as  partnership 
would  be  enforceable,  as  against  a  prior  property,  and  constituting  part  of  its 
mortgagee  of  the  premises,  quere.  stock  in  business,  is  liable  to  the  pay- 
Chattels  may  be  converted  into  realty  ment  of  partnership  debts,  and  subject 
by  the  purchaser  even  though  he  has  to  the  ailjustmeut  of  balances  as  be- 
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twpen  the  partners  ;   but  if  it  is  an-  list  of  the  trade  fixtures,  and  a  stipula- 

nexed   by  the  partners  to  lands  also  tion  that  thej  should  remain  upon  the 

held  as  partnership  property  it  may  be-  premises  during  the  term.     Held,  that 

come  a  part  of  the  realty.  the   property    in    the    trade    fixtures 

Where  land  and  machinery  put  upon  passed  to  the  tenant,  subject  to  an  ob- 
it are  held  by  different  titles,  and  a  ligation  not  to  remove  them  during 
steam  engine  is  afterwards  put  in  to  the  term  :  Martin  v.  Elsasser,  5  Victo- 
run  the  machinery,  the  engine  partakes  rian  Law  Rep.  (Law),  85. 
of  the  character  of  the  machinery,  and  Wliere  a  sheriff  had  levied  upon  cer- 
do4«  not  become  part  of  the  realty :  tain  machinery  as  personal  property, 
Robertson  v.  Corsett,  39  Mich.,  777.  which  was  in  law  fixtures,  and  was 

Where  one  who  has  leased  land  to  a  about  to  tear  down  the  walls  of  a  build- 
firm  buys  out  the  right  of  one  of  the  ing  to  remove  the  same  ;  held,  the  rem- 
partners,  and  afterwards  gives  a  mort-  edy  at  law  was  inadequate,  and  that  a 
gage  on  the  premises,  the  possession  of  court  of  equity  had  jurisdiction,  by  in- 
the  new  firm  is  notice  to  the  mortgagee  junction,  to  prevent  the  threatened 
that  erections  put  up  by  the  former  wrong :  Jenny  v.  Jackson,  6  Brad  well 
firm  are  not  covered  by  the  mortgage,  (Ills.),  32,  citing  2  Sto.  Eq.  Jnr.,  §§  828. 
because  the  other  partner's  rights  can-  861 ;  Adams's  £q.,  208. 
not  be  taken  away  :  Kerr  v.  Kingsbury,  A  contract  for  the  sale  of  fixtures  is 
39  Mich.,  150.  not  within  the  statute  of  frauds  so  as 

A  portable  hot  air  furnace,  resting  to  require  a  memorandum  in  writing, 

by  its  own  weight  upon  the  ground,  A  covenant  between  lessor  and  lessee 

put  into  a  house  by  a  person  rightfully  that  the  lessor  should  have  the  option 

in  possession  under  an  agreement  for  a  of  purchasing  buildings,  erections,  en- 

deed,   does    not    l)ecome  part  of  the  gines,  machinery,   mining   tools    and 

realty,   although  connected  with  the  implements,   and  other  articles  upon 

house  by  a  cold  air  box  and  hot  air  the  demised  premises,  at  the  expiration 

pipes  and  registers  in  the  usual  man-  of  the  term,  at  a  valuation  to  be  agreed 

ner.  upon  between  the  lessor  and  the  par- 

Qas-fixtures  in  a  house,  though  at-  ties  then  being  in  lawful  possession  of 

tached  by  screws  to  pipes,  are  not  part  the  premises  by  virtue  of  the  lease, 

of  the  realty.  and,  in  case  of  disagreement,  to  be  de- 

A  person  in  possession  of  a  house  termined  by  arbitration,  is  not  a  cove- 
and  land,  under  an  agreement  with  the  nant  running  with  the  land — at  all 
owner  for  a  deed,  put  a  hot  air  furnace  events,  so  far  as  the  movable  chattels 
into  the  house,  and  then  sold  and  con-  are  concerned.  SerrUde,  that  such  a 
structively  delivered  the  furnace  to  a  covenant  is  severable,  and  would  run 
third  person.  Afterwards,  but  while  with  the  land  as  regards  fixtures  :  The 
the  furnace  remained  in  the  house,  it  Malmsbury,  etc,  v.  Tucker,  3  Victo- 
was  attached  by  an  oflScer  on  a  writ  in  rian  Law  Rep.  (Law),  218. 
an  action  by  the  owner  of  the  house  Lessor  covenanted  with  lessee  that 
against  the  person  with  whom  he  had  he  would,  at  the  expiration  of  the  term, 
made  the  agreement  for  a  deed.  The  pay  him,  his  heirs  or  assigns,  a  valua- 
purchaser  removed  the  furnace,  and  tion  for  his  buildings  on  the  land  de- 
while  it  was  in  his  possession  the  offi-  mised  :  Held,  Cameron,  J.,  dissenting, 
cer  seized  it  on  an  execution  issued  in  that  the  covenant  was  neither  wholly 
the  above  mentioned  action,  and  sold  spent  in  the  event  of  destruction  by 
it.  Held,  that  even  if  the  furnace  was  fire  of  the  building  then  in  existence, 
part  of  the  realty  when  put  into  the  nor  necessarily  limited  to  the  then 
house,  the  purchaser  could  maintain  value  of  the  existing  building,  but  that 
an  action  against  the  officer  for  the  the  increased  value  of  subsequently 
conversion  of  it  by  him  after  it  was  re-  erected  buildings  could  be  claimed,  at 
moved  from  the  house  :  Towne  9.  the  expiration  of  the  term,  against  the 
Fiske,  127  Mass.,  125.  landlord.      Held,   also,   affirming    the 

A  lease  of    premises,   upon    which  judgment  of  Wilson,  C. J.,  that  the  aji- 

were  certain  trade  fixtures,  excepted  signee  of  the  term,  and  of  all  claims  un- 

ordinary  tenant's  fixtures.      Upon  the  der  the  covenants  in  the  lease,  could, 

lease  was  indorsed  a  memorandum  un-  as  the  assignee  of  a  chose  in   action, 

der  seal  by  both  parties,  containing  a  sue  in  his  own  name  the  executors  of 


Vol.  X.]                                CHANCERY  DIVISION.                                      557 

C.A.                                 £x  parte  Brook.  In  re  Roberts.                                 1878 

the  covenantor,  under  R.  S.  O.,  ch.  116,  plaintiff  subseqaenly  succeeded)  leased 
sect.  7:  Matter  of  Haisly,  44  U.  G.  of  R.  certain  premises  for  twenty-^ne 
Q-  B.,  345.  years  from  May  1,  1855.  R.  cove- 
It  was  stipulated  in  a  lease,  that  if  nanted  that  if  the  lessees  erected  a 
the  lessee  would  erect  a  certain  build-  building,  as  specified,  upon  the  demised 
ing  upon  the  demised  premises,  the  premises,  he  would  advance  $20,000  to 
lessor  would,  at  the  expiration  of  the  be  secured  by  the  lessees'  bond  and  a 
term,  pay  to  the  lessee  the  value  there-  mortgage  upon  the  leasehold  interest, 
of,  such  value  to  be  affixed  by  apprais-  and  at  the  termination  of  the  lease  he 
ers  chosen  by  the  parties.  Appraisers  would,  at  his  option,  either  pay  the 
were  chosen,  who,  upon  a  thorough  appraised  value  of  the  building  or  exe- 
examination  of  the  building,  made  a  cute  a  new  lease  for  a  further  term, 
valuation.  The  lessor  refused  to  pay  The  building  was  erected,  and  the 
the  appraised  value,  and  the  lessee  money  loaned  and  secured  as  cove- 
brought  suit  to  compel  payment.  Held,  nanted.  In  May,  1858,  the  lessors  exe- 
that  the  lessor  could  not,  indepen-  cuted  to  C,  defendant's  testator,  a 
dently  of  the  appraiser's  report,  show  sub-lease  of  the  premises  for  seventeen 
the  value  of  the  building,  nor  intro-  years  and  six  months  from  Aug.  1, 
duce  evidence  of  damages  sustained  1858.  C  covenanted  "  to  assume,  pay 
by  the  lessee's  failure  to  erect  a  more  off,  and  discharge  "  said  mortgage.  In 
substantial  building;  that,  having  August,  1858,  said  lessees  executed  to 
made  no  objection  to  the  character  of  C.  another  instrument,  by  which  they 
the  building  until  after  the  award,  agreed,  upon  his  compliance  with  the 
such  objection  would  be  considered  as  covenants  in  said  sub-lease,  at  the  ex- 
waived  ;  that  his  having  no  personal  piration  of  the  term  therein  specified, 
knowledge  of  the  building  until  after  *'at  and  upon  the  application  "  of  C. 
the  appraisement,  the  appraisers  being  or  assigns,  to  grant  a  renewal  for  the 
fully  advised  thereof,  was  immaterial ;  further  term  of  eighty-five  days,  and 
and  that  his  ignorance,  in  the  absence  to  execute  an  assignment  of  the  right 
of  fraud  or  concealment,  was  his  own  of  said  lessees  to  a  renewal  of  the 
laches :  Teatman  v.  Clemens,  6  Mis-  original  lease,  or  to  a  payment  of  the 
sonri  App.  Rep.,  210.  *  moneys  awarded  to  them  for  the  value 
Plaintiff  leased  certain  premises  from  of  the  buildings  and  improvements. 
D.,  agreeing  to  give  up  possession  on  C.  assigned  the  sub-lease  and  agree- 
receiving  six  months'  notice  if  D.  sold  ment ;  the  holder  thereof  made  no  ap- 
during  the  term,  with  the  right,  if  he  plication  for  a  renewal,  as  authorized 
had  any  crop  in  the  ground,  of  harvest-  by  the  agreement,  but  on  the  contrary 
ing  it,  or  if  not,  to  be  paid  for  the  sum-  gave  written  notice  that  be  would  not 
mer  fallow.  In  August  of  the  first  avail  himself  of  such  right ;  and  at  the 
year,  before  a  crop  was  put  in,  D.  sold  expiration  of  the  term  specified  in  the 
to  defendant,  of  which  the  plaintiff  had  sub-lease  surrendered  the  premises, 
notice,  and  that  possession  would  be  re-  Plaintiff  paid  the  mortgage,  received 
quired  on  the  1st  of  April.  Defendant  from  the  lessors  an  agre^  price  for 
refused  to  pay  the  plaintiff  for  the  the  improvements,  and  took  a  new 
crop  subsequently  put  in  by  him,  and  lease.  In  an  action  on  the  covenant  of 
converted  it  to  his  own  use.  C.  to  pay  the  mortgage,  held,  that 
Held,  that  the  plaintiff  was  entitled  plaintiff  was  entitled  to  recover ;  that 
to  recover,  in  trover,  from  defendant  under  said  covenant  a  cause  of  action 
the  value  of  the  crop  so  converted,  arose  upon  failure  of  C.  to  pay  the 
Cameron,  J.,  dissenting,  on  the  ground  mortgage  when  it  became  due  and  pay- 
that  the  plaintiff's  remedy  was  against  able  ;  that  conceding  the  sub-lease  and 
the  lessor,  not  against  defendant.  subsequent  agreement  were  to  be  taken 
Held,  also,  that  the  option  to  pay  for  and  construed  together,  the  covenant 
the  crop  or  for  the  summer  fallow  was  of  C. ,  in  the  former,  was  not  modified 
to  be  exercised  by  the  lessor.  or  affected  by  the  latter  :  also,  that  as 
iS^TTi^^,  per  Cameron.  J.,  that  it  might  neither  C.  nor  his  assigns  availed 
be  exercised  at  any  time  before  bar-  themselves  of  the  privileges  of  re- 
vesting :  Harrison  v.  Pinkney,  44  U.  C.  newal,  all  their  rights  terminated  at 
Q.  B. ,  509.  the  expiration  of  the  term  specified  in 
Plaintiff   and    J.   (to  whose    rights  the  sub- lease;  the  original  lessees  were 
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at  liberty  to  deal  with  the  property  as  second  lease  should  contain  all  the 
they  chose,  and  their  subsequent  ac-  covenants  which,  according  to  the  true 
tio'n  furnished  no  defence  :  Hume  v.  construction  of  the  first  lease,  it  should 
Hendrickson,  79  N.  Y.,  117.  contain.  Held,  that  the  omission  in 
In  a  lease  of  twenty-one  years,  it  was  the  second  lease  of  the  condition  in  re- 
covenanted  that  if  the  tenant,  during  spect  to  a  further  renewal  did  not 
the  first  seven  years,  or  if  the  landlora  malce  it  obligatory,  under  the  second 
consented  any  time  during  the  residue  lease,  that  the  plaintiff  should  give  a 
of  the  term,  should  erect  upon  the  land  third  lease  of  twenty-one  years,  with  a 
a  house  two  stories  or  more  in  height,  covenant  for  renewal  provided  a  dwell- 
and  constructed  as  therein  specified,  at  ing  house  of  three  or  more  stories 
the  end  of  the  term  would  pay  for  the  should  then  be  standing  ;  that  the  true 
valueof  the  building,  or  give  a  further  construction  of  the  meaning  of  the 
term  of  twenty-one  yeare ;  and  that  language  employed  was  that,  if  the 
said  second  lease  should  provide  for  a  landloi^  did  not,  at  the  expiration  of 
further  renewal  of  twenty-one  years,  the  first  lease,  five  a  second  one,  he 
in  all  cases  in  which  there  should  be  should  pay  for  the  two  story  building, 
erected  and  then  standing  on  the  prem-  and  that  if  a  dwelling  house  of  three  or 
ises  a  substantial  dwelling  house  three  more  stories  should  be  erected  and 
stories  or  more  in  height,  constructed  standing  at  the  expiration  of  the  second 
as  the  law  required,  in  the  part  of  the  lease,  that  he  would  give  a  further 
city  where  the  premises  were  located,  lease  for  twenty-years  or  pay  for  the 
or  if  the  landlord  should  not  agree  to  three  story  building,  if  such  a  building 
such  third  renewal,  that  he  would  pay  had  been  erected  and  was  then  on  the 
the  value  of  the  building.  At  the  ex-  premises ;  that  the  instrument  simply 
piration  of  the  first  lease,  the  landlord  provided  for  the  contingency  of  two 
agreed  and  did  grant  a  renewal  for  the  renewals,  and  had  no  provision  in  it 
further  term  of  twenty-one  years,  for  anything  beyond  that, 
which  renewed  lease  recited,  that  as  A  written  lease  is  to  be  construed,  if 
the  parties  could  not  agree  upon  the  possible,  so  as  to  give  effect  to  the  in- 
construction  of  the  convenants  in  the  tention  of  the  parties,  which  is  to  be 
first  lease  as  to  what  covenants  were  to  gathered  from  the  whole  instrument : 
be  inserted  in  the  renewed  lease,  it  Orphan  Asylum  Society  in  the  City  of 
was,  to  avoid  dispute,  agreed  that  the  N.  Y.  v.  Waterbury,  8  Daly,  85. 


113] 


[10  Chancery  Diviuon,  118.] 
M.R.,  Nov.  18,  1878. 

*Smith  v.  Butcher. 

[1878     S.     268.] 


WiU^Gi/t  of  Personal  Estate  to  A.  for  Lifeteith  Bemainder  to  kU  "Lawftd  Heir* 

— Literal  Conttruetion. 

Bequest  of  personal  estate  to  "  the  children  of  A.  during  their  lives,  and  on  the 
decease  of  either  of  them,  his  or  her  share  of  the  principal  to  go  to  his  or  her  lawful 
heir  or  heirs  "  : 

Hddf  that  "lawful  heir  or  heirs"  must  be  read  literally,  and  not  as  meaning 
"  next  of  kin,"  "  executors  or  administrators,"  or  "  children." 

Mounney  v.  Blamire  (*)  disapproved  of. 

Robert  Butcher,  who  died  in  1820,  by  his  will  dated  in 
1818,  not  attested  so  as  to  pass  real  estate,  made  the  follow- 
ing bequest : — 

(0  4  Russ.,  884. 
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*'The  rest  of  my  property  which  may  arise  from  debts  due 
to  me,  money  in  the  funds,  or  otherwise,  from  the  sale  of 
my  furniture,  books,  and  from* any  other  source,  I  desire 
may  be  placed  in  the  public  funds,  and  the  interest  arising 
therefrom  to  be  eq^ually  divided  among  the  children  of  my 
brother  during  their  lives,  and  on  the  decease  of  either  of 
them,  his  or  her  share  of  the  principal  to  go  to  his  or  her 
lawful  heir  or  heirs." 

Part  of  the  testator's  residuary  estate  consisted  of  a  lease- 
hold house  which,  in  1876,  was  sold  by  his  trustees,  the  pro- 
ceeds being  invested  in  £2,039  consols. 

The  testator's  brother  had  six  children,  and  on  the  death 
of  the  survivor  of  them  the  question  arose  who  were  the 
persons  entitled  to  the  fund  under  the  words  "lawful  heir 
or  heirs." 

The  action  was  brought  for  the  purpose  of  having  the 
true  construction  of  the  will  and  the  rights  and  interests  of 
all  parties  in  the  fund  ascertained  and  declared,  and  now 
came  on  upon  motion  for  judgment. 

Farwell^  for  tlie  plaintiffs,  the  heirs  and  co-heiresses-at- 
law  of  the  six  children  of  the  testator's  brother :  I  submit 
that  the  words  "lawful  heir  or  heirs"  should  be  construed 
^literally,  and  that  the  heirs-at-law  take  aQpersoncB  [114 
desifffiaicB:  De  Beauvoir  v.  De  Beauvoir{');  Sheppard's 
Touchstone (').  A  gift  of  personal  estate  to  "heirs"  is  con- 
strued in  the  same  way  whether  the  gift  is  immediate  or,  as 
here,  in  remainder :  De  Beauvoir  v.  De  Beauvoir  (*) ;  Haw- 
kins on  Wills  C). 

[Jessel,  M.R.,  referred  to  Low  v.  Smith  (^\  wl^ere  Vice- 
Chancellor  Kindersley  held  the  word  " heirs "  to  mean  "next 
of  kin."] 

In  that  case  there  were  words  of  distribution  from  which 
it  was  gathered  that  the  testator  meant  "next  of  kin." 

Jessel,  M.R.,  also  referred  to  Danvers  v.  JSarl  of  Claren- 
don  (•). 

W.  W.  Karslalce^  for  the  defendants,  some  of  the  next  of 
kin  of  the  children  :  The  principle  is  that  where  the  word 
"heir"  is  used  to  denote  succession,  as  here,  it  means  the 
person  who  would  succeed  to  the  property  according  to  its 
nature  and  quality :  Mounsey  v.  Btaviirei^). 

[Jessel,  M.R.:  That  is  a  very  unsatisfactorv  authority : 
it  stands  alone,  I  think.     The  rule  is  to  adopt  tne  legal  and 

(»)  3  H.  L.  C,  624.  (»)  2  Jnr.  (N.S,),  844. 

(*)  Pssre  446.  (*)  1  Vern.,  85. 

(»)  8  H.  L.  C,  624,  667.  0)  4  Russ.,  884,  887. 
(*)  Page  92. 
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technical  meaning  of  the  word  unless  it  is  controlled  by  the 
context — as  I  stated  in  Leach  v.  «7a.y  (*).] 

In  outings  v.  M^DerTnott  ('),  the*  Lord  Chancellor  (Lord 
Broagham)  appears  to  assent  to  the  principle  laid  down  in 
Mounsey  v.  Mamire. 

[Jessel,  M.R.:  Is  there  any  case  in  which,  under  a  gift 
in  remainder  of  personal  estate,  the  word  '* heirs"  has  been 
held  to  mean  ''  next  of  kin  "?] 

In  In  re  Philp^s  Will{*\  where  the  testator  directed 
that  a  sum  of  stock  should,  after  the  death  of  his  wife,  be 
divided  among  his  children  then  living,  "or  their  heirs," 
115]  the  word  "heirs"  was*held  to  mean  "next  of  kin": 
and  in  Wingfield  v.  Wingfield{*)  a  gift  of  personalty  in  re- 
mainder to  "  heirs  "  was  similarly  construed.  I  therefore 
ask  your  Lordship  to  lay  down  as  a  principle  that  where 
personal  estate  is  given  by  will  to  A.  for  life  with  remainder 
to  his  "heirs,"  the  word  "heirs"  means  the  persons  who 
would  take  the  property  supposing  he  died  intestate;  and 
that  it  makes  no  difference  wnether  the  gift  is  in  possession 
or  substitution,  or  in  remainder  or  succession. 

Barraity  for  the  defendant,  the  legal  personal  representa- 
tive of  one  of  the  children :  I  submit  that  the  word  "  heirs" 
should  be  read  as  "  executors  and  administrators,"  and  that 
the  children  took  absolutely  by  analogy  to  the  rule  in  Shel- 
ley^ s  Casei^)  by  which  a  limitation  of  real  estate  to  a  man 
for  life  with  remainder  to  his  heirs  gives  him  the  absolute 
estate  in  fee :  Oittings  v.  UPDerTnott  (•) ;  Thompson  v. 
Thompson  {;)\  Theobald  on  Wills  ("). 

[Jessel,  M.R.:    Powell  v.  Boggis  (•)  seems  to  be  the  near- 
est case  to  yours ;  but  it  is  useless  to  rely  upon  it,  as  the 
decision  depended  on  the  particular  construction  of  the* 
words  of  the  will.  ] 

W.  M.  Spence^  for  the  trustees  of  the  will,  suggested  that 
"heirs"  might  mean  "children." 

Farwell^  in  reply. 

Jessel,  M.R.:  I  think  the  words  "heir  or  heirs"  must 
bear  their  ordinary  and  primary  meaning. 

The  true  rule  is  that  laid  down  by  Vice-Chancellor  Kin- 
dersley  in  Low  v.  8mUh{^*)  where  he  says,  referring  to  Lord 
St.  Leonards'  decision  in  De  Beauvoir  v.  De  Beauvoir  {''^^ 
"There  was  no  peculiarity  in  this  particular  question;  it 

(•)  6  Ch.  D.,  496;  23  Eng.  Rep.,  106.  (')  1  Coll.,  888. 

(»)  2  My.  A  K.,  69.  (»)  Page  224. 

(»)  Law  Rep.,  7  Eq.,  181.  (»)  86  Bear..  686. 

(*)  9  Ch.  D..  668;  26  Eog.  Rep.,  416.  (»»)  2  Jur.  (N.S.),  844. 

(*)  1  Rep.,  93  b.  («»)  8  H.  L.  C,  624. 
(•)  2  My.  &  K.,  69,  79. 


Vol.  X.]  CHANCERY  DIVISION.  561 

M.R.  Smith  v.  Butcher.  1878 

was  a  mere  application  of  what  was  the  ordinary  elementary 
rale  of  construction,  that  for  the  purpose  of  construing  any 
word  in  any  will  that  ever  was  executed,  *8uch  word  [116 
must  receive  its  ordinary  and  primary  meaning,  unless  the 
court  is  satisfied  that  the  testator  intended  to  use  it  in  a 
secondary  and  less  proper  sense." 

That  applies  to  all  wills,  and  not  the  less  so  when  any 
particular  word  used  by  a  testator  is  a  technical  word  and  a 
word  of  art,  which  is  less  difficult  to  construe. 

Now  it  is  quite  possible  that  the  testator  in  this  case  did 
not  mean  what  by  his  expressions  he  must  be  taken  to  have 
meant.  If  I  were  at  liberty  to  guess  what  he  meant  by  the 
words  '*  lawful  heir  or  heirs,"  I  should  guess  that  he  meant 
**  children  ;"  but  I  am  not  at  liberty  to  guess ;  I  must  take 
the  words  of  the  will  as  they  stand. 

What  he  has  done  is  this.  By  his  will — which  was  not 
attested  so  as  to  pass  real  estate,  and  therefore  passed  onlj* 

Eersonal  estate — he  makes  the  following  bequest :— [His 
ordship  read  it.]  The  question  is  what  that  means.  Now 
there  is  no  expression  wnich  has  a  clearer  meaning  in  law 
than  the  expression  'lawful  heirs."  It  means  the  person 
or  persons  who  either  alone  or  together  would  succeed  to  the 
fee  simple  estate  of  which  the  intestate  ancestor  died  seised 
in  possession  at  the  time  of  his  death.  ^  That  is  what  it 
means :  there  can  be  no  doubt  as  to  what  it  means. 

It  is  suggested  that  the  testator  in  making  this  bequest  to 
the  'Mawful  heir  or  heirs"  meant  ''children,"  and  that 
therefore  they  take,  but  that  is  not  the  primary  nor  natural 
meaning  of  the  word  '*  heirs." 

Then  it  is  said  that  there  is  a  rule  as  to  real  estate,  called 
the  rule  in  Shelley^ s  Case{'\  which  supports  the  contention 
that  the  testator  intended  to  give  an  absolute  interest  to  his 
brother's  children,  an  interest  ob  estate  corresponding  to  the 
legal  estate  in  fee  simple  in  real  estate ;  and  it  is  said  that 
although  that  rule  does  not  directly  apply  to  personal  estate 
at  all,  It  may  nevertheless  be  applied  by  analogy  as  indi- 
cating the  testator's  possible  intention.  It  has,  however,  in 
my  opinion,  no  application  to  the  present  case. 

In  Low  V.  Smith  Q)  the  very  point  occurred.  In  that  case 
there  was  a  gift  of  personalty,  after  the  death  of  A.,  to  be 
equally  divided  among  his  *' legal  heirs."  The  question  as 
the  *Vice-Chancellor  put  it,  was  simply  whether  [117 
'* legal  heirs"  meant  '*heirs"  in  the  strict  primary  sense, or 
*'next  of  kin."     The  rule  in  Shelley's  Case{')  did  not  ap- 

(»)  1  Rep.,  98  b.  O  2  Jur.  (N.S.),  844. 

26  Eng.  Rep.  71 
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ply  at  all,  nor  did  the  Vice- Chancellor  in  any  way  suggest 
that  it  could. 

Then,  that  artificial  rule  of  construction  not  having  any- 
thing to  do  with  this  case,  what  have  we  in  this  will  to  con- 
trol the  ordinary  meaning  of  the  word  "heirs"?  Nothing 
at  all,  except  that,  as  the  testator  bequeaths  personal  es- 
tate to  "  heirs,"  he  means,  so  it  is  said,  that  it  is  to  descend 
to  the  persons  who  can  alone  succeed  to  personal  estate  and 
not  to  the  persons  who  can  succeed  only  to  real  estate. 

But  that  is  concluded  by  decisions  to  the  contrary  two  or 
three  hundred  years  old,  which  are  all  summed  up  by  Lord 
St.  Leonards  in  his  speech  in  De  Beauvair  v.  De  Beau- 
voir  (*). 

Therefore  that  will  not  do.  Well,  that  being  out  of  the 
way,  there  is  nothing  else  at  all  to  be  found  in  this  will.  It 
is  merely  a  gift  of  personal  estate  in  remainder  to  "  heirs," 
and  it  makes  no  difference  whether  the  gift  is  an  immediate 
gift  in  possession,  or  a  gift  in  remainder. 

That  again  is  settled  by  a  long  line  of  authorities,  ending 
with  De  Beauvoir  v.  De  Beauvoir. 

The  result  is  that  this  is  really  nothing  more  than  a 
simple  gift  of  personal  estate  to  the  children  of  A.  for  their 
lives  with  remainder  to  their  heirs.     There  is  nothing  else. 

That  being  so,  I  hold  that  the  testator  has  used  expres- 
sions which  mean  that  the  right  heirs  of  the  children  are  to 
take,  and  I  so  decide. 

Cost  of  all  parties  out  of  the  fund. 

Solicitors :  Thompson  &  Dehenhams . 

(1)  8  H.  L.  C,  624.  See  anU,  p.  424.  note. 
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Company — M^nding-up — Companies  Act,  1862,  «.  166 — Companie*  Act,  1867,  <.  27 — 
Share  WarraiUa  to  Bearer^  Paying  Inter  est  out  of  Capittd — A  stent  of  Company — 
Liabiliiy  of  Direetort — Liquidator — Summons  by — His  Position  and  Povers. 

The  powers  of  a  liquidator  of  a  limited  company  are  more  extensive  than  those  of 
the  company  prior  to  the  winding-up  order  :  for  instance,  he  can  assert  as  against 
the  members  of  the  company  rights  which  the  company  itself  could  not  have 
asserted. 

Dictum  of  Lord  Hatherley  in  Waterhouse  v.  Jamieson  (')  approved  of. 

Under  sect.  166  of  the  Companies  Act,  1862,  either  the  liquidator,  or  a  creditor, 
or  a  contributory  of  a  limited  company  in  course  of  being  wound  up,  may  apply  to 
the  court  for  an  order  to  compel  a  director  to  repay  moneys  of  the  company  misap- 

(')  Law  Rep.,  2  H.  L.,  Sc,  32. 
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plied  by  him ;  and  if  the  liquidator  makes  such  an  application,  it  is  unnecessary  to 
consider  whether  he  does  so  as  representing  the  company  or  as  representing  the 
creditors,  he  having,  upon  the  literal  construction  of  the  section,  an  independent 
rijfht  to  apply  in  a  proper  case. 

The  creditors  of  a  limited  company  are  entitled,  by  virtue  of  a  contract  between 
themselves  and  the  company,  to  be  implied  if  not  expressed,  to  have  the  capital  of 
the  company  reserved  for  payment  of  tneir  claims ;  consequently,  the  repayment  by 
the  directors  to  the  shareholders  of  the  whole  or  any  part  of  the  capital,  either 
in  the  form  of  interest  on  share  warrants  issued  under  the  Companies  Act,  1867, 
B.  27,  or  otherwise,  and  whether  such  repayment  be  made  with  the  sanction  of  the 
shareholders  or  not,  is,  unless  such  repayment  be  expressly  authorized  by  the 
articles  of  association,  ultra  virei<  and  a  breach  of  trust;  and  if  the  company  be 
ordered  to  be  wound  up  the  court  will,  upon  an  application  either  by  the  liquidator 
or  by  a  creditor,  under  sect.  166  of  the  Companies  Act,  1862,  order  the  directors 
jointly  and  severally  to  make  ?ood  the  amount  of  capital  so  repaid,  but,  in  case  the 
repayment  has  been  made  with  the  sanction  of  the  shareholders,  without  prejudice 
to  the  right  of  the  directors  to  recover  the  amount  from  the  shareholders. 

The  articles  of  association  of  a  limited  insurance  company  provided  (122)  that 
"  the  directors  might,  without  the  sanction  of  a  general  meeting,  pay  interest  at  the 
rate  of  5  per  cent,  per  annum  upon  the  paid-up  capital" 

The  company,  desiring  to  raise  further  capital,  passed  a  resolution  empowering 
the  directors,  under  the  Companies  Act,  1867,  s.  27,  to  issue  to  members  who  had 
paid  up  the  full  amount  of  their  shares,  share  warrants  payable  to  bearer.  Share 
warrants  were  issued  accordingly,  each  warrant  declaring  that  the  bearer  was 
entitled  to  interest  at  6  per  cent  per  annum  on  the  amount  therein  specified. 

The  company  never  having  made  any  profits,  the  interest  on  the  warrants 
*wa8  from  time  to  time  paid  to  the  holders  of  them  out  of  capital  by  the  [119 
directors  with  the  express  sanction  of  the  general  body  of  shareholders,  and  on  the 
assumption  tliat  such  payment  was  authorized  by  article  122. 

The  company  having  been  ordered  to  be  wound  up,  the  liquidator  applied  by 
summons  under  sect.  166  of  tlie  Companies  Act,  1862,  that  the  directors  might  l>e 
ordered  jointly''  and  severally  to  (lay  to  him  the  amount  so  paid  for  interest  lo  the 
holders  of  the  share  warrants  : 

Hfld(\.),  tluit  upon  the  literal  construction  of  sect.  166  the  liquidator  was  entitled 
to  make  the  application,  independently  of  the  question  whether  he,  as  representing 
the  company,  could  sue  its  own  agents,  or  whether  he  had  an  independent  right  to 
repreuent  the  creditors : 

(2.)  That  the  directors  had,  in  making  payments  to  shareholders  out  of  capital, 
acted  ultra  vire»  and  committed  a  breach  of  trust,  and  that  they  were  therefore 
liable  jointly  and  severally  to  make  gmxl  the  amount  of  such  payments,  but  without 

fireiudice  to  their  right  to  recover  from  each  shareholder  the  amount  of  capital  he 
tad  received. 

The  National  Funds  Assurance  Company,  Limited,  was 
established  with  a  nominal  capital  of  £250,000,  divided  into 
£5  shares. 

The  articles  of  association  contained  various  provisions 
for  the  application  of  the  property  and  capital  oi  the  com- 
pany in  discharge  of  the  claims  of  policy-holders  and 
others;  for  setting  apart  a  reserve  fund  for  the  same  pur- 
pose ;  and  for  creating  out  of  the  insurance  premiums  a 
guarantee  fund  to  be  invested  in  government  securities  as 
an  additional  security  to  the  policy-holders  in  particular; 
the  expressed  object  of  these  provisions  being  to  increase 
the  stability  and  solvency  of  the  company. 

The  articles  also  empowered  the  directors  to  issue  to  mem- 


564  CHANCERY  DIVISION.  [Vol.  X. 

1878  In  ro  National  Funds  Assurance  Company.  M.R. 

bers  of  the  compaBy  who  had  paid  up  the  full  amount  of 
their  shares  *' share  warrants  to  bearer";  and  then  pro- 
vided as  follows : — 

'*122.  The  directors  may,  without  the  sanction  of  a  gen- 
eral meeting,  pay  interest  at  the  rate  of  5  per  cent,  per 
annum  UDon  the  paid-up  capital  of  the  company. 

"123.  No  dividend  shall  be  payable  except  out  of  the 
profits  arising  from  the  business  of  the  company,  .... 
but  (without  prejudice  to  any  preferential  or  guaranteed 
dividend)  no  dividend  shall  exceed  the  sum  recommended 
to  such  meeting  by  the  board." 

In  December,  1872,  the  company,  desiring  to  raise  further 
capital,  passed  the  following  resolution  : — 

'*That  in  accordance  with  the  provisions  of  the  Com- 
panies Act,  1867,  s.  27,  the  directors  be  empowei-ed  to  issue 
120]  to  members  of  the  *company  who  have  paid  up  the 
full  amount  of  their  shares  share  warrants  payable  to 
bearer." 

Share  warrants  were  accordingly  issued  in  the  following 
form  : — 

"No.  ,  187 — .     The  National  Funds  Assurance  Com- 
pany, Limited,  33  Finsbury  Square,  London,  E.  C. 

"  Share  warrant  to  bearer  &— — . 

"The    bearer    hereof    is    entitled   to fully  paid-up 

shares  of  £5  each  in  the  capital  stock  of  this  company. 

" ,  Directors. 

"  Countersigned for  and  on  behalf  of  the  company. 

"The  bearer  is  entitled  to  interest  at  the  rate  oi  £5  per 

cent,  per  annum  on  the  sum  of  £ from  the  date  hereof. 

Such  interest  becomes  due  and  payable  at  the  registered 
offices  of  the  company  on  and  after  the  1st  of  April  and  the 
1st  of  October  in  each  year. 

"Note. — In  addition  to  such  interest  shareholders  are  en- 
titled to  twenty  per  cent,  of  the  net  profits  of  the  company 
to  be  declared  every  three  years." 

A  considerable  number  of  these  share  warrants  were  taken 
up  by  shareholders  of  the  company,  including  the  directors, 
or  some  of  them. 

At  the  annual  meetings  of  the  company  held  in  1872, 1873, 
and  1874,  and  which  were  attended  both  by  shareholders 
who  held  share  warrants  and  by  ordinary  shareholders,  bal- 
ance sheets  showing  the  financial  position  of  the  company 
were  produced  and  read,  from  which  it  appeared  that  tlie 
company  had  never  raised  sufficient  capital  for  carrying  on 
its  business  ;  that  it  had  never  made  any  profits  ;  and  that 
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in  1872  there  was  a  large  deficit,  which  was  increased  during 
the  two  following  years.  The  balance-sheets  also  showed 
the  amounts  which  remained  due  for  interest  on  the  share 
warrants. 

It  appeared  that  at  one  at  least  of  these  meetings  consid- 
erable discussion  took  place  between  some  of  the  sharehold- 
ers and  the  directors  as  to  the  right  of  the  company  to  allow 
interest  on  the  share  warrants,  but  that  eventually  the  pay- 
ment of  it  was  not  only  not  objected  to  but  sanctioned  by 
the  shareholders  present. 

During  the  years  1873,  1874,  and  1876,  sums  amounting 
altogether  *to  £1,311  7^.  2d.  were  paid  by  way  of  [12l 
interest  to  the  holders  of  share  warrants,  although,  as  it  ap- 
peared from  the  evidence,  the  company  never  made  any 
profits  or  had  any  other  income  available  for  such  payments. 

Ultimately  the  company,  having  lost  nearly  the  whole  of 
its  subscribed  capital,  and  having  become  hopelessly  insol- 
vent, was  orderea  to  be  wound  up. 

This  summons  was  then  taken  out  by  the  liquidator  under 
sect.  165  of  the  Companies  Act,  1862,  asking  that  those  di- 
rectors who  were  on  the  board  at  the  times  of  payment  of 
the  interest  on  the  share  warrants  might  be  ordered,  as 
*' being  directors  of  the  company  and  trustees  on  behalf  of 
the  shareholders  and  creditors,"  jointly  and  severally  to  pay 
to  him  the  whole  amount,  £1,311  7^.  2d.,  "being  the.  sum 
improperly  paid  by  the  said  directors  for  interest  or  divi- 
dends to  the  shareholders ; "  and  further,  that  such  directors 
might  be  ordered  to  repay  to  the  liquidator  "  such  snm  paid 
or  received  by  them  respectively  for  interest  or  dividends." 

The  directors  stated  in  evidence  that  they  were  always 
advised  and  always  believed  that  under  the  122d  article  of 
association  they  were  justified  in  paying  interest  on  the  share 
warrants. 

Incey  Q.C.,  and  Seward  Bricey  for  the  liquidator:  It  is 
clear  that  as  the  company  made  no  profits,  and  had  no  other 
available  income,  the  interest  on  the  share  warrants  must 
have  been  paid  out  of  capital,  a  proceeding  which  was  mani- 
festly nUra  vires  and  improper ;  and  the  fact  that  the  pay- 
ment was  made  with  the  consent  of  the  general  body  of 
shareholders  makes  no  difference. 

The  law  is  thus  laid  down  in  Lindley  on  Partnership  (') : 
''With  respect  to  companies,  however,  there  are  reasons  why 
capital  and  money  borrowed  should  not  be  applied  in  making 
payments  to  shareholders,  even  although  they  may  all  con- 
sent.    In  the  first  place,  such  an  application  of  the  money 

(»)  8deil,p.  814. 
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is  calculatod  to  deceive  the  public,  and  can  hardly  be  made 
for  any  honest  purpose;  and  in  the  next  place,  capital 
raised,  or  money  Dorrowed,  in  order  to  carry  on  the  business 
1 22]  of  the  company,  cannot  be  properly  applied  *for  such 
a  wholly  diJBferent  purpose  as  that  of  paying  dividends  to 
the  shareholders." 

[They  were  stopped  by  the  court.] 

Chitty^  Q.C.,  Tr.  W.  Cooper^  and  Cozens- Hardy ^  for  the 
directors:  In  the  first  place,  this  summons  is  wrong  in 
point  of  form ;  for  the  liquidator,  who  merely  appears  in 
right  of  the  company,  cannot  recover  what  the  company 
itself  could  not  have  recovered,  Waterhouse  v.  Jamieson {') ; 
and  the  company  could  not  have  recovered  this  money  from 
these  directors,  they  being  merely  its  agents,  TurguaTid  v. 
MarshaZH^) ;  we  also  refer  to  your  Lordship's  argument  in 
that  case(').  The  liquidator  has  no  independent  right  to 
sue  on  behalf  of  the  creditors  of  the  company;  he  can  only 
support  their  rights  by  virtue  of  his  being  the  representative 
of  the  company,  and  through  the  company,  In  re  Duck- 
worthi^) ;  but  as  the  company  or  its  representative  cannot 
sue  its  own  agents,  and  there  are  no  creditors  appearing  on 
this  summons,  there  is  no  one  here  in  a  position  to  eniorce 
this  claim. 

In  the  second  place,  it  is  not  alleged  that  the  balance- 
sheets  were  fictitious,  or  that  any  fraud  was  attempted  against 
either  the  shareholders,  the  creditors,  or  the  public.  The 
payments  in  question  were  authorized  by  the  122d  article  of 
association  ;  at  all  events  the  directors  acted  bona  fide  and 
under  the  belief  that  they  were  acting  within  the  powers  con- 
ferred upon  them  by  the  articles ;  and,  moreover,  the  nature 
of  the  transaction  was  fully  discussed  by  the  shareholders, 
who  themselves  assented  to  the  payments  now  sought  to  be 
impeached.  Under  such  circumstances  the  directors  cannot 
now  be  charged  with  any  personal  liability:  Stringefs 
Case  (') ;  Ranee' s  Case  (•). 

There  is  no  case  to  be  found  in  which  the  court  has  gone 
the  length  of  granting  an  application  by  a  liquidator  for  an 
order  to  make  the  directors  of  a  company  repay  moneys 
paid  by  them  under  the  shareholders'  authority. 
l23]  *Incey  in  reply:  Upon  the  question  of  form,  the 
liquidator  does  not  represent  the  company  alone,  he  repre- 
sents the  creditors  also,  and  in  that  capacity  can  proceed 
against  any  director  or  other  officer  or  the  company  for 


(«)  Law  Rep.,  2  H.  L.,  Sc,  29. 
(»)  Law  Rep.,  4  Ch.,  876. 
(»)  Law  Rep.,  6  Eq.,  128. 


{*)  Law  Rep.,  2  Ch.,  678,  680. 

(<^)  Law  Rep.,  4  Ch.,  475,  4V2,  498. 

(•)  Law  Rep.,  6  Ch.,  104. 
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any  misfeasance  or  breach  of  trust.  Unless  the  liquidator 
does  represent  creditors,  the  166th  section  of  the  act  of  1862 
is  unintellible. 

In  Waterhouse  v.  Jamieson  (*),  Lord  Hatherley  expresses 
it  as  his  opinion  (*),  though  he  does  not  actually  decide  the 
point,  that  the  liquidator,  being  bound  to  collect  all  the 
assets  of  the  company  and  distribute  them  among  the  cred- 
itors, is  in  a  position  m  which  he  may  assert  rights  as  against 
the  company,  and  assume  a  position  against  its  members 
which  the  company  itself  possibly  might  not  be  in  a  posi- 
tion to  assert. 

[Jessel,  M.R.:  My  view  of  the  act  certainly  agrees  with 
that  of  Lord  Hatherley.  It  seems  to  me  that  the  powers  of 
the  liquidator  are  more  extensive  than  those  of  the  com- 
pany. For  instance,  under  the  38th  section,  he  can  make 
a  member  of  the  company  pay  what  the  company  itself  could 
never  have  made  him  pay;  for  he  can  enforce  contributions 
from  the  member  which  the  company  could  not  have  en- 
forced. However,  if  necessary,  I  will  allow  the  summons  to 
be  amended  by  putting  in  a  creditor,  to  argue  the  question 
independently.] 

Evans  v.  Uoventry  (*)  is  a  distinct  authority  that  directors 
can  be  compelled  to  repay  a  dividend  improperly  declared 
by  them ;  and  that  is  confirmed  by  Stringer^ s  Case  (*).  This 
is  a  stronger  case  than  Evans  v.  Coventry^  for  there  the 
creditors  of  the  company — which  was  an  unlimited  insur- 
ance company — had  an  unlimited  fund  to  resort  to,  whereas 
here  they  can  only  look  to  a  limited  fund.  This  limited 
fund  having  been  intended  as  a  security,  and  being  the 
only  security,  for  the  creditors,  the  directors  and  share- 
holders had  no  right  to  distribute  any  part  of  it  amongst 
themselves.  Payment  of  what  was  really  a  preferential 
dividend  out  of  capital  was  certainly  a  breach  of  trust,  be- 
sides being  a  ^misapplication  of  the  moneys  of  the  [124 
company,  and  we  are  therefore  clearly  within  the  165th 
section. 

Chittyy  in  r^ply»  upon  Evaiis  v.  Coventry  (*) :  In  that 
case  the  plaintiffs,  the  insured,  had  a  special  right  hy  con- 
tract to  have  the  company's  funds  applied  in  a  particular 
way,  and  the  directors  were  held  responsible  for  a  misa,p- 
plication  of  those  funds.  But  here  the  directors  were  acting 
under  the  express  authority  of  the  shareholders,  and  that 
being  so,  if  there  is  any  liability  at  all,  the  shareholders 

0)  Law  Rep.,  2  H.  L.,  Sc,  29.  (»)  26  L.  J.  (Ch.),  489;   8  D.  M.  A  G., 

(»)  Law  Rep.,  2  H.  L.  Sc,  82.  836. 

(*)  Law  Rep.,  4  Ch.,  476. 
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who  have  received  this  money  should  at  least  participate 
with  the  directors  in  the  responsibility  of  refunding  it. 

Jessel,  M.R.:  The  question  is  one  of  great  difficulty  by 
reason  of  the  authorities,  and  my  decision  may  possibly  not 
be  reconcilable  with  one  or  more  of  them.  In  the  view 
which  I  take  of  them,  I  think  they  do  not  really,  when 
fairly  considered,  prevent  my  arriving  at  the  conclusion  at 
which  I  should  have  arrived  had  there  been  no  authorities 
at  all. 

I  will  first  of  all  consider  the  case  as  it  presents  itself  to 
my  mind  independently  of  the  decisions.  The  165th  section 
of  the  act  of  1862  says,  *' Where,  in  the  course  of  the  wind- 
ing-up of  any  company  under  this  act,  it  appears  that  any 
East  or  present  director  ....  has  misapplied  ....  or 
ecome  liable  or  accountable  for  any  moneys  of  the  com- 
pany, or  been  guilty  of  any  misfeasance  or  breach  of  trust 
m  relation  to  the  company,  the  court  may,  on  the  applica- 
tion of  any  liquidator,  or  of  any  creditor  or  contributory  of 
the  company  ....  examine  into  the  conduct  of  such  di- 
rector ....  and  compel  him  to  repay  any  moneys  so  mis- 
applied or  retained,  or  for  which  he  has  become  liable  or 
accountable." 

Now  I  will  say  a  word  or  two  as  to  the  person  who  may 
apply  under  that  section.  I  read  the  section  literally  ;  that 
is,  as  I  understand  it,  the  liquidator,  or  a  creditor,  or  a  con- 
tributory, may  apply :  it  is  for  the  court  to  put  the  section 
in  force  if  it  thinfes  jjroper ;  and  if  it  is  proper  to  put  it  in 
125]  force,  I  take  it  *that  the  order  may  be  made  on  the 
application  of  any  of  those  persons. 

It  does  not  appear  to  me  to  be  necessary  to  inquire  what 
the  position  of  a  liquidator  suing  third  persons  or  suing 
shareholders  may  be.  All  I  have  to  do  is  to  obey  the  act  of 
Parliament,  which  is  clear,  plain,  and  unambiguous  in  its 
terms.  Therefore,  I  think  the  decisions  which  have  been 
cited  have  no  application  to  this  part  of  the  case ;  and  I 
think  also  that  it  is  plain,  after  Wehb  v.  Whiffin  (*)  and  other 
decisions  of  the  House  of  Lords,  that  after  the  winding-up 
of  a  company  new  rights  are  given  by  the  act  of  Parliament 
— rights  which  did  not  exist  before  the  winding-up,  and 
rights  which  can  be  enforced  only  under  the  winding-up.  I 
think  this  altogether  disposes  of  the  objection  as  to  the 
liquidator  being  the  moving  party  ;  but  to  avoid  any  possi- 
bility of  question — not  because  I  entertain  any  doubt  about 
it,  but  out  of  respect  to  some  of  the  dicta  which  may  possi- 

(»)  Law  Rep.,  C  H  L.,  711. 
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bly  be  understood  in  the  sense  in  wliich  they  have  been 
urged  upon  me — I  will  allow  the  summons  to  be  amended 
by  adding  a  creditor. 

So  much  for  the  form  of  the  application.  Now  for  the 
summons  itself.  The  substance  of  it  is  this.  A  limited  as- 
surance company — that  is,  an  assurance  company  with  lim- 
ited liability — has  capital  subscribed  which,  as  I  read  the 
articles  of  association  taking  them  as  a  whole,  is  to  be  ap- 
plied as  capital  and  in  no  other  way  ;  that  is,  it  is  to  be 
applied  to  purposes  to  which  capital  is  properly  applicable, 
namely,  payment  of  the  debts,  obligations  and  liabilities  of 
the  company.  I  cannot  tind  from  the  beginning  to  the  end 
of  these  articles  anything  like  a  power  to  return  capital. 
The  only  clause  which  was  at  all  relied  upon  was  the  122d, 
which  says  that,  "the  directors  may,  without  the  sanction 
of  a  general  meeting,  pay  interest  at  the  rate  of  6  per  cent, 
per  annum  upon  the  paid-up  capital  of  the  company." 
Then  the  123d  article  says  that  no  dividend  shall  be  paya- 
ble except  out  of  profits :  and  dividends  can  only  be  paid 
with  the  sanction  of  a  general  meeting. 

It  does  not  appear  to  me  that  the  122d  article,  rightly  con- 
sidered, authorizes  the  pavment  of  interest  out  of  capital, 
but  only  out  of  income.  The  very  words  of  it  show  me  that, 
although  they  *may  not  show  it  to  everybody,  and  [126 
indeed  are  asserted  not  to  have  shown  it  to  the  directors. 
The  words,  "without  the  sanction  of  a  general  meeting,"  I 
think  were  intended  to  distinguish  that  which  the  directors 
might  do  without  that  sanction  from  that  which  the  directors 
are  to  do  only  with  that  sanction.  They  can  only  pay  the 
dividend  with  the  sanction  ;  they  may  pay  the  interest  with- 
out the  sanction  ;  but  unless  I  find  in  the  clearest  and  plain- 
est terms  a  power  to  the  directors  to  return  the  capital  to 
the  shareholders  by  instalments  of  5  per  cent. — that  is,  to 
return  the  whole  capital  in  twenty  years — I  should  not  so 
read  the  articles ;  and,  in  my  opinion,  these  articles  do  not 
authorize  the  return  of  capital. 

I  now  come  to  the  next  point.  If  there  is  no  authority  to 
return  capital,  did  the  directors  return  capital?  When  I 
look  at  the  balance-sheets  which  they  themselves  prepared, 
and  the  evidence  in  the  case,  in  my  opinion  there  can  oe  but 
one  answer — they  clearly  did.     They  had  nothing  else  to 

Eay  it  out  of:    income  they  could  have  had  none.     [His 
fordship  then  referred  to  the  balance-sheets  for  1872,  1873, 
and  1874,  to  show  that  the  company  had  not  made  any 
profits  whatever,  and  that  there  had  been  a  large  and  con- 
stantly increasing  deficiency,  and  continued  :] 
26  Eng.  Rep.  72 
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Upon  reading  these  balance-sheets,  can  it  be  pretended  for 
one  moment  that  there  was  any  available  income  to  pay 
this  large  loss?  I  am  satisfied  that  every  one  of  these 
directors  who  concurred  in  the  payments  in  question  knew 
that  they  were  payments  out  of  the  small  remnant  of  capital 
that  remained,  and  out  of  nothing  else.  That  I  am  satisfied 
of  as  a  fact. 

I  now  come  to  another  fact.  It  appears  that  this  com- 
pany was  divided  into  two  sorts  of  shareholders.  The  one 
sort  took  this  thing  called  a  share  warrant,  and  the  other 
sort  did  not.  Both  kinds  of  shareholders  attended  the  an- 
nual meetings,  and  it  does  appear  that  the  directors  did 
produce  these  balance-sheets,  and  that  they  were  read,  and 
that,  in  spite  of  their  being  so  produced  and  read,  the 
shareholders  present  consented  to  the  directors  paying  the 
interest  to  the  warrant  shareholders  and  not  to  the  other 
shareholders. 

It  is  then  said,  that  would  prevent  any  action  against  the 
directors.  If  there  was  no  power  to  do  this  thing  vested  in 
127]  the  ^directors,  there  was  no  power  to  do  it  at  the 
shareholders^  meeting.  It  must  have  been  equally  uUra 
vires  to  give  6  per  cent,  out  of  capital  back  to  the  share- 
holders as  to  give  the  whole  capital  uno  Jlatu  by  a  single 
resolution  of  the  meeting ;  and,  with  the  knowledge  in  the 
possession  of  the  directors,  I  really  cannot  think  it  made 
any  substantial  difference  what  the  proportion  was,  they 
knowing  what  they  were  doing  when  they  returned  what 
was  in  fact  capital. 

That  being  so,  and  the  action  of  the  directors  being  vUra 
vires  and  improper,  is  it  within  the  terms  of  the  section  1 
Let  me  see  who  has  the  right  to  complain.  The  creditors 
have  the  right,  as  I  read  the  articles,  considering  the  nature 
of  the  company,  to  have  the  capital  kept  for  the  payment 
of  their  claims.  I  think  it  quite  immaterial  that  the  right 
is  not  expressed  in  the  same  terms  as  was  done  in  Evans  v. 
Coventry  (^).  That  is  the  substance  of  the  right.  The  lim- 
ited company  trades  upon  the  representation  of  being  a  lim- 
ited company  with  a  paid-up  capital  to  meet  its  liabilities. 
It  is  wholly  inconsistent  with  that  representation  that  the 
company,  having  its  capital  paid  up,  should  pay  it  back  to 
to  its  shareholders,  and  give  the  creditors  nothing  at  all. 

It  appears  to  me,  therefore,  that  the  right  of  the  creditors 
is  clear,  and  I  think  it  can  be  enforced  either  by  one  of  them 
or  by  the  liquidator. 

Then  the  directors  say  that,  even  assuming  all  that  has 

(')  26  L.  J.  (Ch.),  489  ;  8  D.  M.  A  G.,  885. 
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been  said,  they  acted  bona  fide^  and  that  their  shareholders 
who  took  the  money  are  liable  as  well  as  themselves.  That 
may  be  so,  if  they  are  liable  ^t  all,  which  they  deny.  They 
say  the  creditor  has  no  rights  at  all ;  for  the  argument  is 
pushed  to  that  extent  before  me.  It  is  said  the  creditors 
cannot  sue  except  through  the  company,  and  the  company 
has  aquiesced,  or  done  something  of  that  kind,  as  between 
themselves  and  the  directors.  Then  I  say  push  your  argu- 
ment to  the  extreme,  and  take  the  case  of  a  company  which, 
with  £100,000  worth  of  paid-up  capital,  owes  £100,000  worth 
of  debt,  and  has  no  means  to  meet  it  except  the  £100,000 
paid-up  capital.  According  to  the  argument  of  tne  respon- 
dents, the  company  can  meet  and  divide  the  £100,000  of  its 
paid-up  capital  among  its  shareholders,  and  you  cannot 
make  anybody  *liable  lor  getting  rid  of  the  capital,  [128 
not  even  the  managing  partners  of  the  concern. 

Of  course  if  the  argument  is  good  for  5  per  cent,  it  is  good 
for  the  whole,  and  it  does  not  appear  to  me  to  be  an  argu- 
ment which  ought  to  receive  much  attention  from  a  court  of 
justice.  If  I  were  bound  by  the  decisions  to  say  that  was 
so,  I  should  bow  to  them,  but  I  think  I  am  not  so  bound. 

That  being  so,  the  only  question  which  remains  is,  have 
the  directors,  in  the  words  of  the  act  of  Parliament,  *' mis- 
applied any  moneys  of  the  company"  ?  I  think  they  have 
misapplied  them  by  dividing  the  capital  among  a  portion 
of  their  shareholders.  That  appears  to  me  to  be  a  plain 
case  of  misapplication  within  the  very  terms  of  the  section. 

I  think  also  they  have  been  guilty,  within  the  meaning  of 
the  165th  section,  of  a  "breach  of  trust  in  relation  to  the 
company,"  by  dividing  part  of  the  capital  among  their 
shareholders,  and  that  they  are  liable  for  doing  it.  Ought 
I  to  make  them  account?  I  think  I  ought.  As  to  saying 
they  did  it  bona  fide^  I  think  it  is  impossible  to  come  to 
that  conclusion  ;  a  man  may  not  intend  to  commit  a  fraud, 
or  may  not  intend  to  do  anything  which  casuists  might  call 
immoral,  and  he  may  be  told  that  to  misapply  money  is  the 
right  thing  to  do,  but  when  he  has  the  facts  before  him — 
when  the  plain  and  patent  facts  are  brought  to  his  knowl- 
edge— as  1  have  often  said,  and  I  say  now  again,  I  will  not 
dive  into  the  recesses  of  his  mind  to  say  whether  he  believed, 
when  he  was  doing  a  dishonest  act,  that  he  was  doing  an 
honest  one.  I  cannot  allow  that  man  to  come  forward  and 
say,  '*I  did  not  know  I  was  doing  wrong  when  I  put  my 
hand  into  my  neighbor's  pocket  and  took  so  much  money 
out  and  put  it  into  my  own."     It  is  impossible  in  a  court  of 
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justice  to  call  a  particular  act  a  bona  fide  act  simply  be- 
cause a  man  says  that  b)B  did  not  intend  to  commit  a  fmud. 

This  court  is  not,  as  I  have  often  said,  a  court  of  con- 
science, but  a  court  of  law;  and  when  a  man  misappro- 
priates money  with  a  knowledge  of  all  the  facts,  I  cannot 
allow  him  to  say  that  he  is  not  liable  simply  because  some- 
body or  other  told  him  that  he  was  not  doing  wrong,  or  that 
somehow  or  other  he  convinced  himself  that  he  was  not 
doing  wrong. 

That  being  so,  it  appears  to  me  the  order  should  be  made 
129]  as  *asked,  limiting  of  course  the  liability  of  each 
director  to  those  sums  which  he  participated  in  paying. 
As  regards  any  one  or  other  of  the  directors  who  has  paid 
his  proportion,  of  course  it  must  be  without  prejudice  to 
his  right  to  call  upon  this  court  to  enforce  against  the  share- 
holders who  did  receive  the  sum  of  money,  repayment  by 
summons  or  otherwise,  and  that  should  be  provided  for  in 
the  order.  In  each  transaction  I  hold  that  each  director  is 
jointly  and  severally  liable  to  make  the  payment  good. 

Now  as  regards  the  authorities.  As  lar  as  I  understand 
the  case  of  Scans  v.  Coventry  (*),  it  is  a  case  in  favor  of  the 
view  I  have  held.  I  do  not  think  it  is  easy  to  distinguish 
the  case  on  the  ground  of  express  contract  with  the  directors 
that  the  capital  should  be  forthcoming.  I  think  there  was 
such  a  contract  here  ;  if  not,  there  Was  an  implied  contract. 

As  regards  the  other  authorities,  I  think  Jiance's  Casei^) 
is  an  authority  for  making  a  man  pay  back  the  money  he 
has  received,  but  it  is  no  authority  for  making  him  not 
liable  to  pay  back  what  somebody  else  has  received.  All 
that  was  asked  there  was  that  a  man  should  repay  the 
monev  which  he  had  himself  received.  That  case,  there- 
fore, has  no  application  to  the  present 

As  I  read  Stringer^ s  Case  (*),  it  is  not  an  authority  on  the 
subject.  Neither  the  decision  nor  the  dictum  goes  to  the 
point. 

As  regards  the  other  authorities  which  were  cited  with 
reference  to  the  position  of  the  liquidator — In  re  Duck- 
worth {*)  and  Water  house  v.  Jamieson  (*) — the  observations 
of  Lord  Cairns  and  Lord  Westbury  refer  simply  to  the 
cases  before  them,  and  were  not  intended  to  apply,  and  do 
not,  in  my  opinion,  apply  to  an  application  under  the  165th 
section  of  the  act. 

T  therefore  come  to  the  conclusion  that  the  authorities 

(')  26  L.  J.  (Ch.),  489 ;  8  D.  M.  A  G.,         (»)  Law  Rep.,  4  Ch.,  476,  492.  498. 
836.  (*)  Law  Rep.,  2  Ch.,  678,  680. 

(•)  Law  Rep.,  6  Ch.,  104.  (*)  Law  Rep.,  2  II  L.,  Sc,  29. 
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are  not  at  variance  with  the  decision  which  I  have  pro- 
nounced. 

Solicitors:  E.  Beall;  Routh^  Stacey&  Castle;  W.  Evans. 

The.  relations  existing  between  the  other  creditors.     Votes  pf  the  executive 

corporation  and  its  trustees  is  mainly  committee  were  passed,  approving  the 

that  of  principal  and  agent ;  and  the  schedules  of  claims  of  the  said  respond- 

relation  between  the  trustees  and  its  ent,  who  was  a  member  of  the  said 

depositors  is  similar  to  that  of  cestui  committee,  and  present  at  the  meeting. 

que  trust :  Hun  v.  Cary,  59  How.  Pr.,  At  a  subsequent  meeting  of  the  direc- 

439,  Court  Appeals  ;  Cholean  v.  Allen,  tors,  of  which  the  said  respondent  was 

70  Mo. ,  290.  one,  the  action  of  the  executive  com- 

W'here  the  trustees  of  a  savings  bank  mittee  was  approved.     The  road  was 

recklessly  and  extravagantly  invested  put  into  bankruptcy  and  the  complain- 

a  large  sum  in  a  banking  house,  it  was  ants  appointed  assignees ;  they  brought 

held  that  a  receiver  of  the  bank  could  a  bill  praying  for  an  account  of  the 

recover  of  them  jointly  or  severally  for  funds,   notes  and  bonds  put  into  the 

the  damages  resulting  from  such  act :  hands  of  the  respondents,  and  that  they 

Hun  V.  Cary,  69  How.  Pr.,  439,  affirm-  should  be  decreed  to  pay  over  to  said 

ing  59  How. ,  426.  assignees  such  sums  as  might  be  found 

The  Attorney-General  may  maintain  due  them  as  such. 
a  suit  on  behalf  of  the  people  against  Held,  that  the  complainants  were  en- 
trustees  or  other  managers  of  a  corpo-  titled  to  a  decree  that  the  votes  of  the 
ration,  compelling  them  to  account  for  executive  committee,  and  of  the  direc- 
oflScial  misconduct  in  the  management  tors,  were  in  fraud  of  the  complainants 
and  disposition  of  the  funds  of  the  cor-  as  assignees  of  the  bankrupt  corpora- 
poration,  and  compelling  them  to  pay  tion  ;  that  the  respondents  had  acquired 
the  same  to  the  corporation  :  People  v.  no  valid  rights  to  the  funds  ;  and  that 
Bruff.  60  How.  Pr.,  1.  the  respondents  be  perpetually  enjoined 

A  contract  between  the  officers  of  a  from  setting  up  any  right  to  the  bonds 

corporation,  by  which  such  officers  were  or  funds  by  virtue  of  said  votes  :  Brad- 

to  derive  advantage  or  profit  from  their  ley  v.  Converse,  4  Cliff.,  876. 

positions  by  purchases  made  nominally  A   president  of  a  corporation   is  a 

for  the  company,  but  really  for  them-  trustee,  and  will  not  be  permitted  to 

selves,   is  void   as  against   the  other  create  such  a  relation  between  himself 

stockholders :  Blair,  etc.,  v.  Walker,  50  and  the  trust  property  as  will  make  his 

Iowa,  376.  own  interest  antagonistic  to  that  of  his 

Assets  of  an  incorporated  company  beneficiary, 

are  regarded  in  equity  as  held  in  trust  A  president   of  a   corporation  who 

for  the  payment  of  the  debts  of  the  cor-  has  voluntarily  purchased  a  small  debt 

po ration.  against  the  corporation,  will  be  enjoined 

Courts  of  equity  will  enforce  the  ex-  from  levying  an  execution  for  the  pay- 

ecution  of  such  trusts  in  favor  of  the  ment  of  a  balance  on  the  same,  where 

creditors,  even  when   the  matters  in  he  has  already  taken  valuable  property 

controversy  may  not  be  cognizable  in  a  of    the  corporation    in   part  payment 

court  of  law.  thereof:   Brewster  v.  Stratman,  4  Mo. 

Directors  will  not  be  permitted  by  a  App.  Rep.,  41. 

court  of  equity  to  obtain  any  undue  ad-  Where  R.  purchased  with  his  own 

vantage  for  themselves,  to  the  injury  money  certain  mining  claims,  with  the 

of  those  for  whom  they  are  acting  in  a  understanding  that  he  would  transfer 

fiduciary  relation.  the  same  to  a  company,  of  which  he 

A  railroad  corporation  was  insolvent,  was  one,  which  company  was  to  own 

and   unable  to  pay  its  commercial  and  these  claims,  with  others,  which  were 

business   paper,    and   was  largely  in-  to  be  worked  together,  it  being  neces- 

debted  to  the  first  named  respondent,  sary  to  so  work  them  to  secure  water 

Measures  were  devised  by  the  directors  rights  to  make  the  whole  valuable  ; 

to  pay  or  secure  that  claim  without  mak-  and  R. ,  after  securing,  in  his  own  name, 

ing  any  corresponding  provision  for  the  claims  which,  if  held  by  him  in  sever- 
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altj,  would  greatly  injare  the  other  tlement  of  £500  on  a  married  woman, 

claimaof  the  company,  may  be  required  C,  for  some  years,  acted  alone,   but 

to  convey  to   the  company,  on  being  after  his  death  M.  made  inquiries  as  to 

tendered  to  him  the  money  he  paid  for  the  money  and  found  that  it  had  been 

such  claims  :  Coyote,  etc.,  v.  Ruble,  8  permitted  by  C.  to  get  into  the  defend- 

Oregon,  284.  ant's  hands,  and  had  by  him  been  mixed 

B. ,  the  manager  of  a  mine  belonging  with  partnership  moneys  and  employed 
to  the  plain tififs,  sold  as  agent  of  the  in  the  business  of  defendant's  firm, 
plaintiffs  nominally  to  L.,  but  as  al-  On  bill  by  M.  against  defendant  alone — 
leged  actually  to  L.,  in  conjunction  held  1.  That  the  members  of  defend- 
with  6.,  W.  &  E.  Subsequently  a  ant's  firm  were  jointly  and  severally 
company  was  formed  by  6. ,  L. ,  W.  &  liable,  and  that  his  partner  was  not  a 
£.,  and  also  two  others  (Brayton  and  necessary  party.  2.  That  the  repre- 
Davis),  to  work  the  mine,  in  which  all  sentative  of  C,  the  deceased  trustee, 
six  and  others  were  shareholders.  A  was  not  a  necessary  party.  8.  That 
bill  was  filed  by  the  plaintiffs  against  defendant  having  received  the  money 
the  six  and  the  company  to  set  aside  the  with  notice  of  the  trust,  might  be  sued 
sale  to  L. ;  a^painst  the  first  four  on  the  in  equity :  Mackay  «.  Caughey,  1  Vic- 
ground  of  a  fraudulent  conspiracy,  and  torian  Law  Rep.  (£q. ),  56. 
against  the  other  two  as  being  trustees  Leonidas  Johnson  executed  to  Homer 
or  purchasers  with  notice.  The  bill  a  deed  of  trust  on  his  claim  probated 
also  prayed  as  against  B.  only,  for  the  against  the  estate  of  Thomas  Johnson, 
recovery  of  the  commissions  paid  to  deceased,  to  secure  a  debt  he  owed  to 
him  by  the  plaintiffs  on  the  sale.  Held,  Coolidge,  and  left  the  claim  with  Hor- 
on  demurrer  by  defendants  Brayton  ner.  The  deed  was  dulv  recorded, 
and  Davis  and  the  company,  that  the  Afterward  the  lands  of  tne  deceased 
bill  was  not  multifarious,  but  demur-  were  sold  by  order  of  the  probate 
rer  by  the  defendants  for  want  of  court,  and  part  of  them  were  purchased 
equity  allowed :  Learmouth  9.  Bailey,  by  Leonidas  Johnson,  who  paid  for  it 
1  Victorian  Law  Rep. ,  84.  by  receipting  the  administrator  for  the 

Defendant,  who  was  president  of  a  probated  claim,  without  the  knowledge 
railroad  company,  made  a  contract  with  or  consent  of  Coolidge.  AfterwaMs 
one  C,  by  whicb  the  latter  was  to  build  Hill,  Fontaine  &  Co.  recovered  judg- 
and  equip  a  portion  of  the  road  for  a  ment  against  Leonidas  Johnson  and 
certain  sum  in  bonds  and  stock,  and  the  had  the  land  sold  under  execution  to 
contracv  was  immediately  assigned  to  satisfy  it,  and  at  the  sale  bought  the 
defendant  with  the  full  knowledge  and  land.  Held  that  the  trust  on  the  claim 
approval  of  all  the  stockholders.  The  followed  and  attached  to  the  land  into 
stock  and  bonds  were  issued,  and  de-  which  the  claim  was  converted, 
fendant  and  others- built  and  equipped  A  purchaser  at  his  own  execution  sale 
the  road  at  a  less  expense  than  the  con-  is  not  an  innocent  purchaser.  The 
tract  price.  In  an  action  to  recover  on  question  of  notice  does  not  arise  in  such 
account  of  unpaid  stock,  held  that  the  case  :  Hill  v.  Coolidge,  83  Ark..  621. 
stock  held  by  defendant  must  be  re-  Where  a  trust  fund  has  been  by  the 
garded  as  full  paid-up  stock.  Officers  trustee  converted  to  his  own  use,  if  it 
of  a  railroad  corporation  have  a  right  can  no  longer  be  identified  as  a  sepa- 
to  enter  into  any  agreement  to  build  its  rate  and  independent  fund  or  value, 
road  and  pay  therefor  in  stock  or  t>onds,  the  right  to  follow  the  specific  fund 
and  the  contractor  is  entitled  to  the  into  the  hand  of  the  trustee's  adminis- 
roportion  in  stock,  at  its  current  mar-  trator  is  gone  :  Mills  f>.  Post,  7  Mo. 
ei  value  at  the  time  payment  should  App.,519. 
have  been  made,  and  is  not  liable  for  An  attorney  is  precluded,  from  the 
tlin  difference  between  that  and  its  par  relation  which  he  occupies  towards  his 
value :  Van  Cott  v.  Van  Brunt,  11  N.  Y.  client,  from  directly  or  indirectly  avail- 
Week.  Dig.,  200,  Court  Appeals.  ing  himself,  even  after  the  relation  has 

The  cestui  que  trust  may  follow  trust  ceased,  of  the  advantage  of  any  fact 

funds  so  far  as  thev  can  be  ear- marked :  which  he  learns  while  acting  for  his 

Halfey  v.  Tait,  1  Victorian  Law  Rep.  client :  Cameron  «.    Lewis,   56  Miss., 

(Eq.),  8.  76 ;  Johnson  i;.  Ontlaw,  Id.,  641. 

M.  and  C  were  the  trustees  of  a  set-  It  cannot  be  tolerated  that  an  attor- 
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ney  shall  advise  or  encourage  a  client  children  of  N.  owned  the  reversion, 

in  investing  in  a  bad  title,  and  he  him-  but  as  to  it  the  decree  should  have  or- 

self  afterwards  bay  up  the  better  title  dered  the  conveyance  of  the  title  to  the 

and  assert  it  as  against   his   former  life  estate  only  :  Cameron  v.  Lewis,  56 

client.     He  will  not  be  allowed  to  set  Miss.,  601. 

up  his  ignorance  of  tlie  law  or  his  neg-  Where  an  attorney  was  employed,  in 
ligence  at  the  time  of  advising  his  1870,  to  write  a  will,  by  which  a  certain 
client,  as  against  the  claim  of  his  tract  of  land  was  devised,  and  was  con- 
client  acquired  on  his  advice  :  Gibbons  salted,  in  1871,  in  reference  to  the  col- 
V.  Hoag,  95  Ills. ,  ^7.  lection  of  the  rent  of  the  land,  he  was 

The  purchase  by  the  solicitor  of  a  not  thereby  placc^d  in  such  a  profes- 

railroad  company  of  its  property,  at  a  sional  relation  to  the  client,  or  to  the 

judicial  sale,  made  pursuant  to  a  de-  land,  as  to  preclude  him  from  pnr(!has- 

cree  in  a  foreclosure  suit,  is  not  of  it-  ing  the  land  at  a  sale  for  taxes  in  1872. 

self  necessarily  invalid.     It  will,  how-  His  duty,  as  to  the  will,  terminated 

ever,  be  closely  scrutinized,  but  until  with  its  preparation ;  and  in  advising 

impeached,  must  stand  :   Pacific,  etc.,  as  to  the  rent,  he  incurred  no  continu- 

V.  Ketchum,  101  U.  S.  Rep.,  289.  ing  obligation  as  to  the  land.     He  could 

L.,  holding  P.'s  note  for  $8,200,  not  buy  a  title  outstanding  when  he 
agreed  to  accept  from  him  three  notes  wrote  the  will,  nor  do  anything  incon- 
of  C,  aggregating  $2,700,  in  absolute  sistent  with  his  duty  in  regard  to  the 
payment  of  that  amount  of  his  note,  matters  concerning  which  he  was  con- 
C.  was  insolvent,  and  his  notes  were  salted,  nor  take  any  advantage  of  in- 
only  valuable  because  they  constituted  formation  acquired  in  his  professional 
a  lien  on  a  tract  of  land  sold  to  him  by  employment ;  but  he  had  the  right  to 
P.  The  title  to  the  land  being  in-  buy  the  paramount  title  arising  from 
Tolved,  L.  employed  J.  C.  C,  an  attor-  the  sale  for  taxes,  which  was  the  act 
ney,  to  perfect  the  negotiation  for  her  of  the  state  independent  of,  and  un- 
with  P.  :  J.  C.  C.  consummated  the  affected  by,  any  knowledge  or  agency 
transfer  of  the  notes  and  received  a  fee  on  his  part :  Bowers  «.  Virden,  56 
therefor.    P.  indorsed  the  notes  "  with-  Miss.,  595. 

out  recourse."  J.  C.  C,  while  en-  An  attorney  holding  for  collection  for 
gaged  in  this  business,  or  soon  there-  a  client  choses  in  action,  not  being  liens 
after,  discovered  that  the  land  which  or  charges  upon  the  property  of  the 
constituted  the  security  for  the  notes  of  debtor,  is  not  precluded  by  his  obliga- 
C.  was  held  by  the  state  for  taxes,  and  tions  to  his  client  from  purchasing  the 
that  the  period  for  redemption  had  ex-  debtor's  property  at  a  judicial  sale, 
pired.  He  communicated  this  in  forma-  with  which  his  client  has  no  connec- 
tion to  N.,  his  father-in-law,  who  pur-  tion,  if  the  puchase  be  free  from  in- 
chased  the  land,  and  had  the  deed  tentional  nuUa  fidea  on  his  part.  And 
made  to  his  daughter,  the  wife  of  in  such  case  the  attorney  is  not  bound 
J.  C.  C,  and  his  minor  son.  One-half  to  notify  his  client  of  the  sale  before  it 
of  the  purchase-money  was  furnished  takes  place :  Johnson  v.  Outlaw,  56 
by  N.,  and  the  other  half  by  J.  C.  C.'s  Miss.,  541. 

wife,  but  was  handed  by  him  to  N.        Where  an  agent  for  sale  has  effected 

Before  the  forfeiture  to  the  state,  C.  a  binding  contract  for  sale,  but  the 

had  only  a  life  estate  in  a  part  of  the  whole  of  the  purchase-money  has  not 

land,  and  the  children  of  N.  owned  the  been  paid,  or  conveyance  executed,  all 

reversion   thereof.     Upon  a  bill  filed  his  discretionary  powers  in  which  he 

by  L.,  the  court  rendered  a  decree  di-  would  be  warped  by  an  intention  to 

recting  the    conveyance  of    the    title  benefit  himself  are  over ;  and  he  may 

held  by  J.  C.  C.'s  wife  and  her  brother  become  a  sub-purchaser  from  the  ori- 

to  the  complainant.  ginal  purchaser,  without  violating  the 

Held,  that  J.  C.  C.'s  conduct  was  a  rule  that  an  agent  for  sale  cannot  him- 

breach  of  his  professional  duty  to  L.,  self  purchase;    Learmouth  v.  Bailey, 

and  cannot  l>e  taken  advantage  of  by  1  Victorian  Law  Rep.  (Eq.),  122,  dis- 

him  or  members  of  his  family;  and  tinguishing  Parker  i7.  McKenna,  L.  R., 

that  the  decree  is  correct,  except  as  to  10  Chy.,  96;  Learmouth  v.  Bailey,  2 

that  part  of  the  land  in  which   the  Victorian  Law  Rep.  (Eq.),  229. 
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[10  Chancery  Division,  180.] 
M.R.,  De«.  V,  1878. 

130]  */^  ^«  Hull  and  County  Bank. 

Pr€tcHee —  Company —  Winding-up —  Creditor —  CmU  of  Appearance, 

A  creditor  appearing  on  a  winding-up  petition  is  not  entitled  to  his  costs  as  a 
matter  of  right :  to  entitle  him  to  them  he  must  show  a  reasonable  ground  for  ap- 
pearing; and  if  he  appears  merely  to  ask  for  them,  and  nothing  more,  they  will  be 
refused. 


[10  Chancery  Divison,  ISl.] 
M.R.,  Dea  9,  1878. 

131]  *In  re  Mutlow's  Estate. 

Pratiee — Lands  Clawtes  Conaolidaiian  Art,  1846,  «.  86,  87 — Bailtoay  Company — Land- 
oumer — Bond — Breach  of  Condition — Deposit — Right  to  petition  for  Payment  ouL 

Where  a  railway  company,  prior  to  entering  upon  lands,  has  made  a  deposit  in 
the  bank  and  given  a  bond  under  sect.  86  of  the  Lands  Clauses  Consolidation  Act, 
1846,  the  court  has  iurisdiction,  under  sect.  87,  in  the  event  of  the  non-performance 
of  the  condition  of  the  bond,  to  order  payment  out  of  the  deposit  to  the  landowner 
on  a  petition  presented  by  him  for  that  purpose  adversely  to  the  company. 


[10  Chancery  Division,  186.] 
M.R.,  Dec.  13,  1878. 

136]  *Dean  v.  Wilson; 

[1878     D.     87.] 

Practice — Sale  by  order  of  Court — Conduct  of  Sale — Pight  of  any  Party  to 

advertise  Sale. 

When  a  sale  has  been  directed  by  the  court,  and  the  conduct  of  it  given  to  one 
party,  no  other  party  has  a  right  to  interfere  in  any  way  in  the  sale  without  the 
leave  of  the  court. 

Thus,  where  ihe  court  directed  a  sale  and  g&ye  the  conduct  of  it  to  an  indepeudent 
solicitor,  both  plaintiff  and  defendant  having  liberty  to  bid,  the  plaintiff  was  re- 
strained by  injunction  from  issuing  and  circulating  advertisements  that  the  sale  was 
about  to  take  place. 

This  was  an  action  for  the  sale  or  partition  of  the  Dan- 
kirk  Saltworks,  in  Cheshire,  the  property  of  the  plaintiff 
and  the  defendant,  who  were  partners.  Both  desiring  a 
sale,  a  decree  for  that  purpose  was  made  on  the  2d  of  June, 
1874,  the  conduct  of  the  sale  being  given  to  the  plaintiff, 
and  the  defendant  having  liberty  to  bid. 

Under  an  order  of  the  12th  of  November,  1875,  made  upon 
the  application  of  the  plaintiff,  he  offering  to  give  up  the 
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conduct  of  the  sale,  the  sale  was  ordered  to  be  conducted  by 
«n  independent  firm  of  solicitors  in  Liverpool  agreed  upon  by 
the  parties,  the  plaintiff  being  given  liberty  to  bid. 

The  property  had  not  yet  been  put  up  for  sale,  but  the 
particulars  and  conditions  were  in  course  of  preparation. 

The  plaintiflE  had  recently,  without  the  consent  of  the 
defendant,  or  the  authority  of  the  solicitors  having  the 
conduct  of  the  sale,  circulated  advertisements  in  America 
notifying  that  the  sale  was  about  to  take  place,  and  had 
also  circulated  in  Liverpool  and  in  the  neighborhood  of  the 
saltworks  large  printed  placards  announcing  that  the  prop- 
erty was  *' to  be  sold  by  auction  by  order  of  the  High  Uourt 
of  Chancery,  due  notice  of  which  will  be  given,"  and  that  . 
particulars  and  further  information  could  be  obtained  by 
applying  to  the  plaintiff  or  his  solicitors. 

The  defendant  applied  to  the  plaintiff  to  withdraw  the  ad- 
vertisements and  placards,  and,  as  he  refused  to  do  so,  now 
moved  *for  an  injunction  to  restrain  him  from  printing,  [137 
publishing,  circulating,  or  distributing  any  advertisement, 
placard,  or  other  document  announcing  or  giving  notice  of 
the  sale,  other  than  the  printed  particulars  and  conditions 
of  sale,  and  such  other  (if  any)  document  or  documents  as 
might  be  issued  by  or  under  the  authority  of  the  solicitors 
having  the  conduct  of  the  sale. 

Roxburgh^  Q.C.,  and  (7.  Parke^  for  the  motion  :  What 
the  plaintiff  is  doing  amounts  to  a  direct  interference  with 
the  authority  of  the  solicitors  who  have  been  intrusted 
by  the  court  with  the  conduct  of  the  sale,  and  who  are  there- 
fore the  only  persons  entitled  to  take  the  necessary  steps  for 
the  purpose. 

[They  were  stopped  by  the  court.] 

aouthgatey  Q.C.,  and  Bardswell^  for  the  plaintiff:  An- 
nouncing a  sale  is  not  necessarily  an  interference  with  it. 
We  have  done  nothing  more  than  announce  the  fact,  which 
is  true,  that  the  sale  is  about  to  take  place.  It  has  never 
been  held,  as  far  as  we  are  aware,  that  such  a  proceeding  is 
in  any  way  irregular  or  improper. 

Jessel,  M.R.:  No  proposition  is  clearer  than  this,  that 
when  a  sale  is  directed  by  the  court  and  the  conduct  of  it 
given  to  one  party,  no  other  party  has  a  right  to  interfere 
in  the  conduct  of  that  sale  without  the  leave  of  the  court. 

There  is  no  more  important  part  of  the  conduct  of  a  sale 
than  the  time  and  method  of  advertising  it.  The  price  very 
often  depends  entirely  upon  the  mode  in  which  the  sale  is 
advertised  ;  and  it  is  usual,  when  those  who  have  the  con- 
duct of  the  sale  think  of  advertising,  for  them  to  apply  to 
26  Eng.  Rep.  73 
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the  judge  in  chambers  for  his  directions,  so  important  is  the 
matter  considered. 

In  this  case  both  parties  to  the  canse,  being  partners,  had 
liberty  to  bid  ;  and  in  accordance  with  the  practice  of  this 
court — I  say  "of  this  court,"  for  the  practice  was  estab- 
lished certainly  in  the  time  of  my  predecessor,  and  prob- 
ably in  the  time  of  his  predecessor — when  that  event 
happens  the  conduct  of  the  sale  is  not  given  to  either  party, 
138]  but  is  placed  in  the  hands  of  a  solicitor  *nominated  or 
agreed  to  by  both  parties  or  by  the  court,  and  in  the  hands  of 
an  independent  auctioneer  agreed  to  or  nominated  in  like 
manner.  That  has  been  done  in  the  present  instance.  The  sale 
has  been  put  in  the  hands  of  most  respectable  and  well- 
known  solicitors  in  Liverpool,  against  whom  I  have  not 
heard  a  word.  It  is  perfectly  intolerable  that  the  party  who 
has  lost  the  conduct  of  the  sale  because  he  has  liberty  to 
bid,  should  actively  interfere  in  the  conduct  of  the  sale  by 
advertising  the  property  without  the  leave  of  the  court,  as 
this  plaintiff  has  done.  He  has  advertised  the  property 
"to  be  sold  by  auction  by  order  of  the  High  Court  of 
Chancery,  due  notice  of  which  will  be  given ''—which  he 
has  no  right  to  do. 

The  fact  of  a  property  being  in  the  market,  and  known 
to  be  in  the  market,  sometimes  damages  a  sale.  However, 
whether  it  damages  it  or  benefits  it,  the  plaintiff  in  this  case 
has  no  right  to  interfere  :  the  consideration  for  the  liberty 
to  bid  was  his  giving  up  the  right  to  conduct  the  sale,  and 
he  has  no  longer  any  right  to  interfere  in  the  conduct  of  it. 

Nothing,  in  my  opinion,  can  be  plainer  or  less  requiring 
authority  than  this — that  the  court  is  bound  at  the  instance 
of  the  other  party  to  restrain  any  such  proceeding,  and  I 
restrain  the  plaintiff's  proceedings  in  this  case  simply  upon 
this  ground. 

Tiiere  will  therefore  be  an  injunction  in  the  terms  of  the 
notice  of  motion,  with  costs. 

Solicitors :  F.  Venn  &  Son,  agents  for  John  Quinn  &  Sons, 
Liverpool ;  Cunliffe  &  Beaumoniy  agents  for  Pemberton, 
Sampson  &  James,  Liverpool. 
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[10  Chancery  Division,  189.] 
V.C.B.,  Nov.  22,  28,  1878. 

*KiNNAiRD  V.  Webster.  [139 

[1878    K.    42.] 

Debtor  and  Creditor — Principal  and  Surety-^  Current  Account  at  Bankers — Appropri- 
aiion  of  Payments — OuarafUeed  and  ungttararUeed  Debt 

A  customer  borrowed  from  his  bankers  £2,000,  which  was  placed  to  the  credit  of 
his  current  account,  and  to  secure  the  debt  gave  them  ten  promissory  notes  payable 
at  intervals  of  a  week.  At  the  same  time  a  friend  of  the  borrower  wrote  to  the 
bankers  as  follows: 

"  Tou  having  this  day  at  my  request  placed  the  sum  of  £2,000  to  the  credit  of  Mr. 
C.'s  "  (the  borrower's)  "  account  with  you,  in  the  event  of  his  promissory  notes  and 
interest  or  an}'  of  them  representing  that  amount  not  being  paid  at  the  due  dates,  I 
hereby  undertake,  upon  demand,  to  secure  payment  of  the  same,"  by  a  mortgage  of 
certain  specified  propertv. 

On  the  first  five  due  dates,  the  sums  represented  by  the  first  five  notes  respect- 
ively, were  debited  by  the  bankers  to  the  customer  in  the  current  account ;  and  on 
each  of  the  first  two  due  dates  enough  cash  was  paid  in  to  the  account  in  the  course 
of  the  day  to  liquidate  the  amount  of  the  note.  On  the  remaining  three  days  the 
balance  throughout  the  day  was  against  the  customer.  The  amounts  of  the  last 
five  notes  were  not  entered  by  the  bankers  in  the  account  at  all.  The  payments  in 
to  the  credit  of  C.  to  his  current  account  and  to  another  special  account  after  the 
last  note  became  due,  were  sufiicient  to  cover  all  debits  up  to  and  including  the  last 
note;  but  the  accounts  were  during  all  this  time  overdrawn  : 

Jield,  that  the  bankers  were  bound  to  apply  all  moneys  paid  in  first  to  the  notes 
secured  by  the  surety  which  had  fallen  due ;  and  that  the  debt  was,  moreover,  dis- 
charged, on  the  principle  of  Clayton's  Case{^), 

Trial  of  action.  On  the  26th  of  October,  1877,  Frede- 
rick Balsir  Chatterton,  a  customer  of  the  plaintiffs,  Lord 
Kinnaird  and  others,  a  firm  of  bankers  carrying  on  business 
as  "  Ransom,  Bouverie  &  Co.,"  borrowed  from  them  £2,000 ; 
and  to  secure  repayment  of  the  same  and  interest  gave  them 
nine  promissory  notes  for  £200  each,  and  one  for  £250,  dated 
respectively  the  7th,  14th,  2l8t,  and  28th  of  January,  the 
4th,  11th,  18th,  and  26th  of  February,  and  the  4th  and  11th 
of  March,  1878. 

At  the  time  of  the  advance  the  defendant  Benjamin  Web- 
ster signed  and  gave  to  the  plaintiffs  a  letter  in  the  following 
terms  '^"^ 

*'* London,  26th  Oct.,  1877.     [140 

*'To  Messrs.  Ransom,  Bouverie  &  Co. 

**  Gentlemen, — You  having  this  day  at  my  request  placed 
the  sum  of  £2,000  to  the  credit  of  Mr.  F.  B.  Chatterton's 
account  with  you,  in  the  event  of  his  promissory  notes  and 
interest  or  any  of  them  representing  that  amount  not  being 
paid  at  the  due  dates,  1  hereby  undertake,  upon  demand, 

0)  1  Mer.,  605. 
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to  securs  the  payment  of  the  same  by  a  mortgage  upon  the 
Adelphi  Theatre  and  other  properties  more  particularly  de- 
scribed in  a  deed  of  the  6th  of  July,  1876,  of  which  a  copy 
has  been  handed  to  you  by  Mr.  F.  fe.  Chatterton  ;  the  mort- 
gage to  be  prepared  in  all  things  to  your  satisfaction,  and 
at  my  expense. 

"I  am,  Gentlemen, 

"Your  obedient  servant, 

*'B.  Webster. 
"Witness,  Richard  Churchill." 

Chatterton  had  two  accounts  with  the  bank,  one  his  gen- 
eral account  and  the  other  a  special  account.  Except  for  a 
short  time  after  the  loan,  both  accounts  were  constantly 
overdrawn,  but  the  aggregate  credits  were  sufficient  to  sat- 
isfy all  liabilities  up  to  and  including  the  last  of  the  notes. 

On  the  27th  of  October,  1877,  the  plaintiffs  credited  Chat- 
terton's  general  account  in  their  books  with  the  £2,000.  On 
the  7th  and  14th  of  January  they  debited  the  same  account 
with  £200  to  "  Ransom,"  and  on  the  21st  and  28th  of  Janu- 
ary, and  again  on  the  4th  of  February,  they  debited  the 
same  account  with  £200  as  "further  instalment  of,"  or  as 
"  part  payment  of"  the  loan. 

On  tne  7th  of  January  the  balance  in  the  morning  was 
over  £200  in  Chatterton' s  favor.  On  the  14th  of  Januarv 
the  account  was  in  the  morning  against  Chatterton,  that  is 
to  say,  it  was  overdrawn  to  the  amount  of  £133  odd,  but 
enough  was  paid  in  in  the  course  of  the  day  to  liquidate  the 
£200;  and  tne  plaintiffs  admitted  that  according  to  their 
custom  these  two  sums  of  £200  would  be  considered  as  paid. 

On  all  the  subsequent  due  dates,  the  balances  both  in  the 
morning  and  at  the  close  of  each  day  were  considerably 
against  Chatterton. 

In  consequence  of  advice  received  by  the  plaintiffs,  they 
141]  did  *not  enter  in  Chatterton's  general  account  any 
of  the  sums  due  on  the  bills  after  the  4th  of  Februarv. 

On  the  26th  of  March,  1878,  the  plaintiffs  made  a  demand 
on  the  defendant  to  execute  to  tnem  a  mortgage  for  tlie 
sums  owing  to  them  on  the  promissory  notes,  which  the  de- 
fendant refused  to  do ;  and  on  the  17th  of  April  the  writ  was 
issued. 

In  the  statemenit  of  claim  it  was  asserted  that  all  the  notes 
had  fallen  due,  but  that  Chatterton  had  "  not  paid  the  same, 
or  any  of  them,  and  the  whole  of  the  sums  secured  thereby 
amounting  in  the  aggregate  to  the  suni  of  £2,050,  remains 
owing  to  the  plaintiffs," 
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The  plaintiffs  claimed  a  declaration  that  by  virtue  of  the 
agreement  of  the  26th  of  October,  1877,  the  plaintiffs,  upon 
such  demand  being  made  by  them  upon  the  defendant  as 
aforesaid,  became  entitled  to  a  charge  upon  the  Adelphi  The- 
atre, and  all  other  properties  described  in  the  deed  of  the 
6th  of  July,  1876,  for  the  sum  of  £2,050  and  interest ;  and 
that  the  defendant  might  be  ordered  to  execute  a  proper 
mortgage  for  that  amount. 

The  defence  stated  that  the  defendant  signed  the  docu- 
ment "for  the  purpose  of  giving  to  the  plaintiffs  security 
that  moneys  would  be  paid  into  the  banking  account  suffi- 
cient to  repay  the  said  advance,  or  to  meet  tne  said  promis- 
sory notes  at  maturity,  and  as  guarantee  for"  Chatterton  to 
this  extent,  and  not  otherwise.  Further,  that  the  plaintiffs 
*'in  fact  received"  from  Chatterton  ''moneys  sufficient  and 
more  than  sufficient"  to  pay  the  notes  at  their  due  dates; 
that  ''both  before  and  after  the  due  dates"  the  plaintiffs 
had  moneys  of  Chatterton,  "which  they  were  bound  to  ap- 
ply in  payment  of  the  same;"  that  the  notes  were  given  for 
securing  the  repayment  of  the  £2,000  advance  which  had 
long  since  been  repaid ;  and  that  the  debt  which  the  defend- 
ant agreed  to  guarantee  had  been  released  and  discharged. 

The  reply  alleged,  that  "it  was  never  agreed  or  intended 
that  moneys  paid  in  by"  Chatterton  to  the  account,  "should 
be  retained  or  applied  in  payment  of  the  sums  secured  by 
the  promissory  notes ;"  that  there  never  was  any  agreement 
or  understanding  that  the  moneys  to  take  up  the  promissory 
notes  should  be  paid  into  the  account ;  that  Chatterton 
never  appropriated  any  of  the  moneys  pafd  in  by  him  to  the 
payment  of  the  sums  secured  by  the  *notes ;  and  [142 
tliat  the  plaintiffs  were  not  bound  to  appropriate,  and  had 
not  appropriated,  any  of  such  moneys  to  the  payment  of  the 
said  sums,  or  any  of  them. 

The  last- mentioned  statements  were  supported  by  the 
affidavit  of  one  of  the  plaintiffs,  who  deposed  that  "the 
moneys  paid  in  to  the  said  accounts  were  not  available  for 
payment  of  the  advances  for  which  the  said  promissory 
notes  were  given,  or  for  paying  the  said  notes,  and  it  was 
not  agreed  or  intended  that  they  should  be  so  available. 
Such  moneys  were  required  by  the  said  F.  B.  Chatterton  for 
the  purpose  of  carrying  on  his  theatrical  businesses,  and  if 
the  plaintiffs  had  impounded  any  of  such  moneys  and  re- 
fused to  honor  the  said  F.  B.  Chatterton' s  checks,  he  would 
doubtless  have  ceased  to  pay  any  moneys  into  the  plaintiffs' 
bank." 

In  cross  examination,  the  witness  deposed  that  the  notes 
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were  entered  in  the  account  pursuant  to  custom,  and  that, 
if  on  any  due  day  there  had  been  a  balance  in  the  custom- 
er's favor,  witness  would  have  honored  his  check  to  that  ex- 
tent, though  the  £200  would  have  turned  the  balance  against 
the  customer.  If  at  any  subsequent  date  the  account  came 
right  the  money  was  treated  as  paid  on  the  day  it  was  entered. 

Borthwick^  {Sir  JET.  Jackson,  Q.C.,  with  him),  for  the  plain- 
tiffs: The  question  substantially  is,  whether  the  rule  in 
ClaytonHs  Cdsei^)  does  or  does  not  apply. 

The  course  of  dealing  between  the  plaintiffs  and  defend- 
ant was  well  known  to  the  defendant.  He  knew  that  tlie 
plaintiffs  must  honor  Mr.  Chatterton's  checks ;  and  to  hold 
that  it  was  the  intention  of  the  parties  that  every  shilling  of 
money  paid  in  by  Chatterton  was  to  be  impounded  first  to 
satisfy  these  promissory  notes,  would  lead  to  an  absurdity. 

The  rule  in  ClaytorCs  Case  is,  that  the  debtor  may  appro- 
priate his  payment  to  either  debt  he  chooses ;  failing  appro- 
priation by  the  debtor,  the  creditor  may  appropriate ;  and 
failing  appropriation  by  either,  the  court  will  attribute  the 

Eayment  to  tne  unpaid  debt  which  is  first  in  point  of  date, 
[ere  the  customer,  Mr.  Chatterton,  certainly  made  no  ap- 
143]  propriation.  It  was  open  then  to  the  ^plaintiffs  to 
appropriate  the  payments,  and  they  did  so,  by  applying  the 
moneys  paid  in  to  reduction  of  the  balance  on  the  general 
account. 

Hemming,  Q.C.,  and  W.  Phipson  Beale,  for  the  defend- 
ant :  It  is  clear  there  was  no  agreement — only  an  under- 
standing is  alleged — between  the  plaintiffs  and  Chatterton 
as  to  how  these  moneys  were  to  be  applied ;  and  between 
the  plaintiffs  and  Webster  there  was  not  even  an  under- 
stanaing.  There  having  been  no  appropriation  either  by 
payer  or  payee,  the  rule  in  ClaytorCs  Case  (*)  applies. 

independently  of  that,  wherever,  as  here,  there  are  two 
debts,  one  guaranteed,  the  other  not  guaranteed,  and  there 
is  no  appropriation  by  the  debtor  who  pays  the  money,  the 
creditor  is  bound  to  appropriate  the  payment  first  to  the 
guaranteed  debt :  Pearl  v.  Deacon  ("). 

Moreover  ClaytorCs  (7a^e  applies  because  for  this  purpose 
the  two  accounts  are  to  be  treated  as  one.  It  has  been  held 
that  if  a  bank  has  two  branches,  and  a  man  has  an  account 
at  each,  one  overdrawn,  the  other  not,  the  bankers  may 
combine  the  accounts  and  charge  the  latter  account  with 
the  debt:  Garnett  v.  M" Kewan  i^). 

Where  there  has  been  no  actual  appropriation,  mere 
ignorance  of  the  law  will  not  exclude  the  operation  of  the 

(')  1  Mer.,  606.   (*)  1  De  G.  &  J.,  461.   (»)  Low  Rep.,  8  Ex.,  10;  4  Eng.  R.,  419. 
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rule :  Merriman  v.  Ward  (') ;  Bank  of  Scotland  v.  Chris- 
tie (") ;  In  re  Boys  (•). 

Borthwick^  in  reply :  The  mere  entry  of  the  .first  five 
sums  of  £200  by  the  bankers  in  the  general  account  in  their 
own  books  would  not  be  binding  on  Chatterton  until  such 
entry  was  communicated  to  him,  Simson  v.  Ingham  (*) ; 
consequently  the  whole  debt  is  due ;  but  if  the  court  should 
be  of  opinion  that  the  entries  in  the  general  account  had  the 
effect  of  extinguishing  the  first  five  debts,  there  still  remain 
five  other  instalments  of  the  debt  clearly  unsatisfied. 

*Bacon,  V.C:  As  to  the  first  two  instalments  of  [144 
the  debt,  it  appears  that  by  the  act  of  the  bankers  thev 
were  entered  in  the  account,  and  I  must  assume  that,  with 
the  consent  of  the  debtor  Chatterton,  these  sums  were  treated 
as  paid.  If  at  any  time  during  the  day  on  which  these 
sums  were  entered  in  the  account,  sufficient  cash  came  into 
liquidate  them,  there  can  be  no  doubt  they  must  be  treated 
as  paid  off. 

With  respect  to  the  next  three  instalments,  there  appears 
to  have  been  no  specific  appropriation.  Tlie  bankers  carried 
the  amounts  into  the  account  as  debts  due  to  them,  but 
sufiicient  money  did  not  come  in  to  liquidate  them,  and 
evidently  there  was  no  appropriation  other  than  the  written 
figures  in  the  account  and  in  the  pass-book. 

The  remaining  five  instalments  were  not  entered  in  the 
account  at  all. 

The  real  question,  therefore,  to  be  settled  turns  upon  the 
written  contract  between  the  parties.  Mr.  Chatterton  was  a 
customer  of  the  bank.  His  account  required  strengthening ; 
and  thereupon  this  agreement  was  come  to.  [His  Lordship 
read  the  letter,  and  continued  :] 

That  is  a  security  given  in  favor  of  the  account,  and  with 
immediate  reference  to  the  account,  and  the  real  sense  and 
meaning  of  the  writer  of  the  letter  is,  that  "  if,  in  the  course 
of  this  transaction,  Chatterton  pays  you,  the  bankers,  any- 
thing, you  must  not  charge  it  against  me." 

Pearl  v.  Deacon  (*)  is  a  direct  authority  for  the  proposi- 
tion that  any  payment  in  is  to  be  appropriated  first  to 
the  secured  debt.  In  Pearl  v.  Deacon  a  tenant  borrowed 
money  of  his  landlord  on  the  securitv  of  goods,  and  a  surety 
joined  in  the  obligation.  The  landlord  exercised  his  com- 
mon law  right  of  distress  against  the  goods,  and  it  was  held 
that  he  could  not  thereby  derogate  from  the  right  of  the 

(')  1  J.  &  H..  871.  (*)  2  B.  A  C,  66. 

(«)  8  CI.  &  F.,  214,  226.  (»)  1  De  G.  A  J.,  461. 

(»)  Law  liep.,  10  Eq„  467. 
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saretv  to  the  benefit  of  the  security.  By  seizing  the  goods 
which  were  the  surety's  security,  the  landlord,  to  that  ex- 
tent, extinguished  the  obligation  in  which  the  surety  was 
bound.  Is  not  this  a  similar  case }  The  surety  knows  there 
145J  is  a  current  ^account,  and  stipulates  that  if  any 
money  comes  in  his  suretyship  shall  be  released. 

The  plaintiffs'  contention  is  that  it  was  agreed  that  the 
notes  should  be  treated  as  paid  up,  only  in  case  there  should 
be  a  balance  in  favor  of  the  bank  when  the  notes  fell  due. 
The  amount  of  the  notes  was  to  be  written  off  only  against 
a  balance.  But  this  view  is  not  consistent  with  the  evi- 
dence. The  evidence  shows  that  whatever  may  have  been 
the  state  of  the  account  at  the  due  dates  of  the  notes,  when- 
ever at  any  date  there  came  in  enough  to  satisfy  the  notes, 
they  were  to  be  treated  as  paid  off,  and  the  liability  of  the 
surety  was  to  be  at  an  end. 

The  doctrine  of  appropriation,  as  laid  down  in  Clayton^  s 
Case  (*),  is  quite  familiar.  If  the  payer  appropriates  the 
payment,  the  payee  must  rest  content  with  that  destination 
of  the  money  ;  ii  he  does  not  appropriate  the  payment,  the 
pa^ee  may  do  so  ;  if  neither  the  one  nor  the  other  appro- 

})riates,  then  whenever  at  any  time  sufficient  comes  in  to 
iquidate  prior  debts,  the^  are  satisfied  in  order  of  date. 
The  principle  of   law  is  quite  plain ;  the  facts  also  are 

Eerfectly  plain.     I  think  the  case  fails  against  Mr.  Webster, 
ecause  the  plaintiff  himself  has  proved  that  at  various 
dates  after  the  notes  fell  due,  there  came  in  enough  to  pay 
the  amounts,  and  if  they  are  paid,  the  liability  of  the  surety 
is  at  an  end. 
The  claim  fails,  and  the  bill  must  be  dismissed  with  costs. 

Solicitors :  Burrows  A  Barnes ;  Webster  &  Oraham. 

0)  1  Mer.,  60ft. 
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[10  Chancery  Dinsion,  146.] 
V.C.B.,  Nov.  26,  1878. 

*CoMFORT  V.  Brown.  [146 

[1877    C.     896.] 

WiU^Ootuiruetian—UUimaU  Remainder,  after  Life  SataU  in  8.,  and  EataU  TaH 
m  the  Children  of  &,  **in  defindt  of  wtne'*  of  8.  to  the  "right  heirt"  of  8. 
"forever  ** — Effect  of  Bequeet  of  LeanehxMe  under  the  eame  LimiiaHons, 

A  testator,  by  will  made  in  1820,  deyised  and  bequeathed  freeholds  and  lease- 
holds together  to  his  daughter  S.  for  life,  remainder  to  her  first  aud  other  sons  suc- 
cessively in  taU,  remainder  to  her  daughters  as  tenants  in  common  in  tail,  and  "  in 
case  of  default  of  issue  "  of  S.,  to  '*  the  ri^ht  heirs  "  of  S.  "  forcTer." 

S.  having  married  and  died  a  widow,  without  having  had  a  child : 

Held,  that  she  took  an  absolute  interest  in  the  leaseholds. 

Herriek  v.  Franklin  (*)  explained. 

Special  case.  John  Horner,  of  Leytonstone,  Essex,  by 
his  will,  dated  the  IGth  of  October,  1820,  daly  executed  and 
attested  for  the  devise  of  real  estate,  devised  certain  copy- 
hold hereditaments  at  SaaPs  Green,  Leytonstone,  to  his 
daughter  Sarah  Charlotte  Noone  for  life,  v^ith  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
first  and  every  other  son  of  the  body  of  the  said  Sarah 
Charlotte  Noone  successively  in  tail,  and  in  default  of  such 
issue,  to  the  use  of  all  and  every  the  daughters  of  the  said 
Sarah  Charlotte  Noone  as  tenants  in  common  in  tail ;  and 
in  default  of  such  issue,  ''unto  the  right  heirs  of  the  said 
Sarah  Charlotte  Noone  forever." 

Testator  then  bequeathed  a  leasehold  house  and  premises 
known  as  the  Coach  and  Horses  public  house,  at  Mile  End, 
Middlesex,  three  freehold  cottages,  and  two  acres  of  free- 
hold land,  to  his  daugher  Sophia  Horner  and  her  assigns  for 
life,  without  impeachment  of  waste,  free  from  the  control, 
debts,  or  engagements  of  any  husband  she  might  marry, 
remainder  to  the  trustees  before  named  to  preserve  contin- 
gent remainders,  and  after  the  decease  of  bis  said  daughter 
Sophia  Horner  he  gave  and  devised  the  said  cottages,  land, 
and  public-house  in  the  following  terras : — 

*"  In  like  manner  and  under  and  subject  to  the  like  [147 
limitations  unto  or  for  the  benefit  of  the  sons  and  daughters 
of  the  said  Sophia  Horner,  and  their  respective  issue  as  are 
hereinbefore  expressed,  mentioned,  and  declared  as  to  the 
devise  of  my  said  copyhold  messuage  or  tenement  at  Saul's 
Green  aforesaid,  and  in  case  of  default  of  issue  of  my  said 
daughter  Sophia  Horner,  I  give  and  devise  the  same  cot- 

Q)  Law  Rep.,  6  £q.,  593,  596. 

26  Eng.  Rep.  74 
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tages,  lands,  and  public  house  to  the  right  heirs  of  the 
said  Sophia  Horner  forever.'* 

The  testator  died  on  the  2d  of  May,  1822,  and  the  will 
was  proved  in  the  course  of  the  same  month. 

Sophia  Horner  married  Walter  Leigh  Levy,  who  died  in 
1855.     There  were  no  children  of  the  marriage. 

Sophia  Levy  died  on  the  9th  of  February,  1875,  having 
by  will  dated  the  lOth  of  February,  1870,  devised  and  be- 
queathed the  above-mentioned  three  freehold  cottages  and 
two  acres  of  freehold  land,  and  also  the  above-mentioned 
leasehold  public  house  and  premises,  and  all  other  her  free- 
hold, copyhold,  and  leasehold  estates,  and  all  her  personal 
estate,  to  her  nephew  Walter  Horner  Brown,  upon  trust  to 
sell  and  convert,  and  out  of  the  mixed  fund  to  pay  her 
debts,  funeral  and  testamentary  expenses  and  legacies,  and 
then  to  pay  one-sixth  of  the  residue  to  her  nephew  William 
Henshaw  Comfort,  and  to  retain  the  remainmg  five-sixths 
for  his,  Walter  Horner  Brown's,  own  use. 

Mrs.  Levy's  heir-at-law  was  Thomas  Horner. 

The  case  was  stated  for  the  opinion  of  the  court  by  Wil- 
liam Henshaw  Comfort  as  plaintiff,  against  Walter  Horner 
Brown,  the  executor,  and  Thomas  Horner,  the  heir-at-law, 
submitting  the  following  questions  : — 

1.  Whether,  under  the  will  of  John  Horner,  Sophia  Levy 
took  such  an  interest  in  the  leasehold  property  at  Mile  End 
thereby  devised  and  bequeathed  as  she  could  devise  or  be- 
queath by  will  ? 

2.  Who  in  the  event  of  the  said  Sophia  Levy  not  taking 
such  interest  as  aforesaid  became  entitled  to  the  said  lease- 
hold property  on  her  decease  1 

3.  How  and  out  of  what  property  the  costs  of  this  case 
ought  to  be  paid  ? 

148]  *Sir  H,  Jackson^  Q.C.,  and  Freeling^  for  the  plain- 
ti^ :  Mrs.  Levy  took  a  devisable  interest  in  these  lease- 
holds. 

Where  there  is  a  devise  of  leaseholds  *'  for  such  estate  and 
estates,  and  in  such  manner  and  form"  as  the  real  estates 
have  been  given — and  the  gift  of  the  real  estates  is  to  A.  for 
life,  remainder  to  trustees  to  preserve,  remainder  to  the  heii-s 
of  the  body  of  A. — A.  takes  an  absolute  interest  in  the 
leaseholds:  Brouncker  v.  Bagot{*).  So  that  had  there 
been  in  this  case  no  devise  of  the  leaseholds  in  case  of  de- 
fault of  issue  of  Sophia,  she  would  have  taken  an  absolute 
interest. 

Then  what  is  the  effect  of  the  gift  over  ?    There  were  no 

(')  1  Mer.,  271 ;  19  Ves.,  674. 
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children  of  the  marriage ;  hence,  according  to  Bvers  v. 
Challis  C),  it  was  a  contingent  remainder,  not  an  executory 
devise,  and  hence  would  enlarge  the  preceding  estate  to  an 
absolute  interest. 

MackesoUy  Q.C.,  and  PheaVy  for  the  first  defendants :  On 
behalf  of  the  executor  we  claim  the  leaseholds  as  part  of 
Mrs.  Levy's  estate. 

By  the  testator's  will  these  landholds  are  blended  with 
certain  freeholds,  and  the  freeholds  are  devised  to  Sophia 
for  life,  remainder  to  her  sons  successively  in  tail,  remain- 
der to  her  daughters  as  tenants  in  common  in  tail,  and  in 
default  of  such  issue  to  the  right  heirs  of  Sophia.  As  to 
the  freeholds,  this  devise  has  been  held  to  be  an  ultimate 
contingent  remainder  to  Sophia  in  fee.  Now,  as  to  lease- 
holds, it  has  often  been  held  that  what  gives  an  inheritance 
in  fee  or  in  tail  in  freeholds,  whether  the  words  be  "heirs  of 
the  body"  or  "heirs,"  will  give  an  absolute  interest  in 
leaseholds :  Roper  on  Legacies  ('),  cited  in  Williams,  v. 
Lewis  (*).  This  view  is  supported  by  Oittings  v.  McDer- 
mott  (*),  referred  to  with  approval  by  Lord  St.  Leonards  in 
De  Beauvoir  v.  De  Beauvoir  (*).  When  the  word  "  issue  " 
is  used,  some  modification  of  the  rule  has  been  admitted  : 
Ex  parte  Wynch  (•). 

Another  well-established  rule  is,  that  words  importing  a 
failure  of  issue,  even  without  the  word  "such,"  refer  to 
the  class  or  classes  *of  issue  before  mentioned :  Jarman  [149 
on  Wills  (') ;  Lewis  on  Perpetuities  (") ;  Theobald  on  Wills  (•) ; 
Evers  v.  Challis  (") ;  Baker  v.  Tucker  (") ;  Smyth  v. 
Power  (") ;  Foster  v.  Hayes  ("). 

SwanstoUy  Q.C.,  and  Chester ^  for  the  second  defendant: 
The  heir  at- law  of  Mrs.  Levy  takes  as  persona  designata. 
The  cases  cited  no  doubt  show  that  where  there -is  a  blended 
gift,  and  in  the  freeholds  an  estate  tail  is  taken  by  virtue  of 
the  rule  in  Shelley's  Case{^%  there,  in  leaseholds,  an  abso- 
lute interest  will  te  taken  by  the  same  words  ;  but  it  is  dif- 
ferent where  the  estate  taken  in  the  freeholds  is  an  estate  in 
fee.  In  Herrick  v.  Franklin  {'%  Vice-Chancellor  Giffard 
8a.id,  "I  cannot  assent  to  such  a  proposition  of  law  as  that 
where  real  and  personal  estate  are  blended,  the  personalty 


(')  7  H.  L.  C,  681. 
(«)  Ed.  of  1847,  p.  1622. 
(*)  6  H.  L.  C,  1018,  1020. 
(*)  2  My.  &  K.,  69,  79. 
(»)  3  H.  L.  C,  624.  657. 
(•)  6  D.  M.  <fe  G.,  188. 
(')  3d  ed.,  vol.  ii,  434,  467. 
(»)  Page  281. 


(•)  Pajsre  387. 
(•0)  7  a  L.  C,  631. 
(")  3  H.  L.C.,  106. 
(»«)  Ir.  L.  Rep.,  10  Eq.,  192. 
(")  2  E.  <fc  B.,  27 ;  4  E.  A  B.,  717. 
(")  1  Rep.,  219. 
(>»)  Law  Rep.,  6  Eq.,  698,  696. 
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ffoes  as  the  realty.  Such  a  proposition  is,  I  think,  bad 
aw,  and  authoritj'^  is  the  other  way.  There  is  no  authority 
for  holding  that  because  the  rule  in  Shdlej/s  Ca^6  applies 
to  real  estate,  it  is  to  be  applied  to  personal  estate  also.'* 
So  that  by  these  words  a  life  estate  only  is  given  to  Sophia 
Horner. 

Then,  to  whom  is  the  property  given  after  the  death  with- 
out issue  of  Sophia  Horner?  To  the  *' right  heirs"  of  So- 
phia '*  forever."  The  word  heir  cannot  be  divided,  hence 
the  devisee  is  the  heir-at-law:  De  Beauvoir  v.  De  Beau- 
voir{')\  Theobald  on  Wills  (');  Haslewood  v.  OTeen{*); 
Hamilton  v.  MilU  (*) ;  In  re  OawbocCs  Trusts  (*). 

The  cases  cited  on  the  other  side  are  all  distinguishable. 
The  rule  is  thus  stated,  "If  real  estate  be  combined  with 
personalty  in  a  gift  to  '  heirs,'  the  difficulty  noticed  by  Lord 
Eldon  of  giving  different  meanings  to  the  same  words  in  the 
same  place,  affords  a  strong  ground  for  construing  the  word 
'  heirs'  in  its  natural  sense,  as  to  both  species  of  property  :" 
150]  Jarman  on  Wills  (*) ;  Sovthgate  v.  *(Jlinch  (*) ;  Moun- 
sey  V.  Blamire  (•) ;  Owynne  v.  Muddock  (•) ;  Boyd  v.  Qo- 
lightly  (••) ;  Theobald  on  Wills  ("). 

Mackesony  in  reply :  The  remarks  of  Vice- Chancellor 
Giffard  in  Herrick  v.  Franklin  (")  cannot  have  been  intended 
to  abrogate  the  general  rule  that  what  constitutes  an  estate 
of  inheritance  in  freeholds  gives  an  absolute  interest  in 
leaseholds. 

Almost  all  the-  cases  cited  on  the  other  side  were  upon 
the  construction  of  the  word  "heirs"  of  the  testator,  not 
"heirs"  of  the  tenant  for  life. 

Bacon,  V.C:  I  have  listened  to  the  arguments  in  this 
case  with  all  the  interest  which  their  ingenuity  deserves, 
but  I  cannot^  say  that  I  entertain  any  doubt  about  the  an- 
swer which  ought  to  be  given  to  the  first  and  important 
question  raised  upon  the  special  case. 

Mr.  Swanston,  in  the  course  of  his  argument,  said  that 
any  layman  reading  this  will  would  not  entertain  much 
doubt  about  its  meaning.  What  does  that  amount  to  %  It 
means  this,  that  a  man,  with  ordinary  perception,  ac- 
quainted with  a  knowledge  of  the  language  used,  would  on 
reading  this  will  be  able  to  tell  what  the  testator  meant. 

(»)  8  H.  L.  C,  624.  O  27  L.  J.  (Ch.),  6fil ;  4  Jnr.  (N.S.,)428. 

(')  Page  226.  («)  4  Russ.,  884. 

(»)  28  Beav.,  1.  (•)  14  Vea.,  488. 

O  29  Beav.,  198.  (»»)  14  Sim.,  827. 

C^)  4  K,  4  J.,  766.  (")  Page  167. 

(<)  8d  ed.,  vol  ii,  p.  78.  (>*)  Law  Rep.,  6  £q.,  698,  696. 
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The  universal  rule  of  construction  is  that  you  are  to  give 
effect  to  tlie  intention  of  the  testator.  The  whole  argument 
which  has  been  addressed  to  me  has  been  in  order  to  show 
that  there  are  some  technical  rules  which  forbid  the  court 
from  applying  that  wholesome  common  sense  rule  to  the 
construction  of  this  will. 

Now  let  us  consider  what  the  will  is.  A  man  having  to 
provide  for  his  two  daughters  leaves  to  one  daughter  cer- 
tain copyhold  property  for  her  life,  with  limitations  over  in 
tail,  and  then,  subject  to  those  limitations  and  upon  their 
failure,  he  gives  the  property  '*unto  the  right  heirs"  of  the 
daughter  '*  forever."  Then  besides,  having  to  deal  with 
another  portion  of  his  property,  some  of  it  *being  [151 
freehold  and  some  of  it  leasehold,  he  blends  (a  word  which 
I  do  not  use  without  intending  to  give  to  it  its  full  signifi- 
cation) the  properties  together — that  is  to  say,  he  makes 
them  one  snoject  of  bequest,  and  hegives  them  in  like  man- 
ner to  his  other  daughter,  Sophia  Horner.  The  same  pro- 
vision is  made  for  each  daughter,  and  in  each  instance  in 
case  of  the  provisions  which  he  had  made  for  the  issue  of 
his  daughter  failing,  then  he  gives  to  each  of  his  daughters 
what?  In  the  plainest  words,  he  gives  the  most  absolute 
unqualified  interest  in  the  property  to  the  two  several  sub- 
jects of  his  devise. 

The  cases  are,  no  doubt,  extremely  numerous  upon  the 
subject,  but  there  is  no  case  which  does  not  establish  the 
rule  that  you  may  apply  the  rule  in  Shelley*  s  Case{')  to  a 
gift  of  personalty — that  although  the  rule  is  drawn  from 
principles  of  feudal  law,  it  is  no  less  applicable  to  gifts  of 
personalty.  If  that  is  the  rule,  then  here  there  is  a  plain 
gift  of  personal  estate  mixed  up  and  blended  with  real  es- 
tate, but  which  is  to  go  in  that  blended  condition  according 
to  the  direction  of  the  testator  and  to  the  persons  upon  whom 
he  has  bestowed  it.  It  has  not  been  argued  on  the  other  side 
tliat  there  is  any  serious  doubt  about  the  application  of  the 
rule  in  8heUey*8  Case  as  to  the  real  estate,  but  it  is  said  that 
there  is  no  instance  in  which  the  same  rule  has  been  applied 
to  personal  estate.  De  Beauvoir  v.  De  Beauvoir  {*)  and  Oit- 
tings  y.  McDermott{*)  are  instances;  and  there  are  hun- 
dreds of  other  instances  in  which  the  same  rule  has  been 
applied  in  the  same  manner  to  personal  estate.  But  it  is 
said  that  there  was  a  case  of  Heirick  v.  Franklin  (*),  before 
the  late  Lord  Justice  Giffard,  when  Vice-Chancellor,  in 
which  a  contrary  decision  was  come  to.     No  one  can  bear 

(»)  1  Rep.,  219.  («)  2  My:  A  K..  69. 

(•)  8  H.  L.  C,  524.  (*)  Law  Rep.,  6  Eq.,  693. 
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the  name  of  Lord  Justice  Griffard  mentioned  without  feeling 
the  utmost  respect  for  any  decision  of  his.  No  one  can 
doubt  his  profound  knowledge  of  the  law ;  but  I  do  not 
think  he  has  decided  anything  of  the  kind.  The  question 
arising  there  between  real  estate  and  personal  estate,  the  per- 
sonal estate  being  given  for  life  clogged  with  and  bound  by 
a  trust  to  apply  aportion  of  it  to  the  maintenance  of  a  luna- 
tic brother — the  V ice-Chancellor  in  effect  said:  "It  is  not 
152]  the  time  *for  me  to  decide  that  matter.  I  will  not 
decide  that,  because  these  two  things  are  blended  together, 
these  legatees  are  not  at  liberty  to  sell  and  dispose  of  the 
estate  which  is  burdened  with  this  trust.  Hereafter  when 
the  time  comes  there  may  be  a  question  between  the  persons 
who  lay  claim  to  this  bequest,  whether  it  goes  to  the  next  of 
kin  or  not." 

The  claim  which  Mr.  Swanston  has  argued  for  on  behalf 
of  the  heir-at-law  of  Mrs.  Levy  is  as  if  he  was  entitled  under 
the  terms  of  the  will.  The  case  seems  to  me  to  be  perfectly 
clear.  All  the  cases  referred  to  recognize  and  establish  the 
rule  that  there  is  no  difference  between  real  and  personal  es- 
tate in  the  construction  of  such  a  will  as  this.  The  object 
of  this  testator,  plainly  expressed  in  plain  words,  was,  that 
his  daughter  Sophia  should  have  for  her  life  the  whole  enjoy- 
ment 01  this  blended  property,  and  that  the  property  at  her 
death  was  to  go  to  her  children  with  the  limitations  men- 
tioned. He  then  provides  for  the  event  of  the  death  or  de- 
fault of  issue,  and  says  that  if  his  property  should  not  go  in 
that  direction,  then  he  gives  it  to  Sophia  absolutely  out  and 
out.  The  question  raised  upon  this  special  case  is,  "  whether 
under  the  will  of  John  Horner  the  said  Sophia  Levy  took 
such  an  interest  in  the  leasehold  property  at  Mile  End 
thereby  devised  and  bequeathed  as  she  could  devise  or  be- 
queath by  will."  I  can  entertain  no  kind  of  doubt,  not 
reading  it  merely  as  a  layman,  but  reading  it  with  reference 
to  all  the  authorities  which  have  been  cited  to  me,  that  Mrs. 
Levy  had  an  absolute  power  over  this  property,  blended  as 
it  was,  and  that  she  has  exercised  that  power  by  her  will. 

The  first  question  must  be  answered  in  the  affirmative ; 
and  that  being  so,  it  becomes  unnecessary  to  answer  the 
second  question.  The  costs  will  be  paid  out  of  Mrs.  Levy's 
estate. 

Solicitors :  Heather  &  Sons. 
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*Beyant  V.  Bull.  [153 

[1877    B.     499.] 

Bull  v.  Bryant. 

[1877    B.     618.] 

Practice — Sequeairaiion — Receiver  in  lieu  of  Sequesti'cUion — Judicature  Act,  1873, 

».  26,  sube.  8. 

Plaintiff  in  action,  which  had  been  followed  by  a  cross-action,  obtained  an  order 
in  both  actions  that  his  costs  of  the  cross- action  should  be  paid  by  the  defendant  in 
the  action,  a  married  woman,  entitled  for  life,  for  her  separate  use,  to  the  dividends 
of  a  sum  of  stock,  standing  in  the  names  of  trustees,  who  were  not  parties  to  either 
action.  Plaintiff  had  endeavored  to  obtain  a  sequestration,  but  failed  from  not  be- 
ing able  to  find  the  defendant's  address  so  as  to  serve  the  subposna  for  costs.  He 
then  moved  the  court  for  a  receiver,  under  sect.  26,  subs.  8  of  the  Judicature  Act, 
1873.  After  service  of  the  notice  of  motion,  but  before  the  motion  was  heard,  the 
defendant  made  an  affidavit,  in  which  her  address  was  set  forth : 

Held,  that  the  principle  of  Anglo- Italian  Bank  v.  Daviea  (*)  applied,  and  that  the 
plaintiff  was  entitled  to  a  receiver;  and  order  made  on  the  hearing  of  the  motion 
accordingly. 

Motion  on  behalf  of  Thomas  Bryant,  the  plaintiff  in  the 
first  action,  that  he,  or  some  other  fit  and  proper  person, 
might  be  appointed  to  receive  the  dividends  due  and  accru- 
ing due  on  £5,106  0^.  2d.  Consols  and  £5,000  New  Three  per 
Cent.  Annuities,  standing  in  the  names  of  Charles  Bull  and 
William  Benjamin  Paterson,  as  trustees  of  the  will  of  the 
late  Greorge  Bull,  deceased,  to  which  dividends  the  defend- 
ant Jane  Emma  Bull,  widow,  was  entitled  for  her  life  under 
ihe  said  will,  until  the  amount  due  to  Bryant  under  a  judg- 
ment recovered  by  him  against  Mrs.  Bull,  dated  the  25th 
day  of  March,  1878,  with  interest,  and  his  costs  consequent 
on  the  judgment  and  of  the  present  application  should  have 
been  fully  paid  and  satisfied;  or  in  the  alternative,  for  a 
writ  of  sequestration  on  production  of  an  affidavit  of  service 
on  Mrs.  Bull. 

The  action  and  cross-action  had  been  tried,  and  by  the 
judgment  referred  to  in  the  notice  of  motion,  which  was  in 
both  the  actions,  Mrs.  Bull  was  directed  to  pay  to  Bryant 
his  taxed  costs  of  the  *8econd  of  the  actions.  The  [154 
costs  had  been  taxed,  and  appeared  by  the  certificate,  dated 
the  3d  of  June,  1878,  to  be  £46  5*.  2d. 

Applications  for  payment  having  failed,  a  subpoena  was 
on  the  18th  of  June  issued  for  the  costs. 

(»)  9  Ch.  D.,  275 ;  ante,  108. 
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Bryant's  solicitor  said  he  had  caused  every  endeavor  to 
be  made  to  serve  Mrs.  Ball,  but  that  she  conld  not  be  foand, 
and  that  the  Record  and  Writ  Clerk  refused  to  issue  the 
sequestration  without  production  of  an  affidavit  of  service 
of  the  subpoena. 

The  notice  of  motion  was  dated  the  16th  of  November, 
1878,  and  was  served  immediately  afterwards.  The  motion 
was  made  on  the  21st  of  November,  and  was  ordered  or  ar- 
ranged to  stand  over  until  the  28th  of  November. 

Meanwhile,  namely,  on  the  27th  of  November,  Mrs.  Bull 
filed  an  affidavit,  describing  herself  as  of  an  address  in  Lon- 
don. In  this  affidavit  she  said  that  since  the  date  of  the  judg- 
ment she  was  residing  in  Brighton,  and  that  since  the  26th  of 
April,  1878,  she  had  resided  in  London  ;  that  her  residence 
had  always  been  known  to  her  solicitors ;  that  she  had  not 
evaded  service  of  any  process,  neither  was  she  aware  until 
the  notice  of  motion  was  served  that  a  subpKBna  for  costs 
had  been  issued. 

The  affidavit  then  proceeded  to  set  forth  certain  charging 
orders  on  the  fund. 

Sir  H.  JacJcsoUy  Q.C.,  and  OweUj  for  the  motion:  The 
motion  is  made  under  sect.  25,  sub-sect.  8,  of  the  Judicature 
Act,  1873,  and  on  authority  of  the  Anglo- Italian  Bank  v.  Da- 
vies  (*).  The  only  difference  is  this,  when  the  notice  of  mo- 
tion was  served  we  could  not  get  the  fruits  of  the  judgment, 
because  we  did  not  know  the  respondent's  address.  True, 
we  know  it  now,  and  the  question  is  whether  this  knowledge, 
acquired  since  the  notice  of  motion  was  serevd,  debars  us 
from  this  remedy. 

ByrnCy  for  the  respondent  Mrs.  Bull:  The  motion  is 
misconceived.  The  first  action  is  still  pending;  in  the 
second  no  subpoena  for  costs  has  been  served  upon  the 
respondent. 

The  real  question  is  whether  the  Anglo  Italian  Bank  v. 
155]  DavieSy  *applies.  There  an  action  had  been  brought ; 
the  appointment  of  a  receiver  was  tlie  only  remedy  the  plain- 
tiff had  ;  and  all  proper  parties  were  before  the  court.  Here 
the  plaintiff  is  moving  in  the  absence  of  the  trustees,  and  of 
the  persons  holding  the  charging  orders.  The  motion  is  not 
made,  as  in  the  authority  cited,  in  an  action  instituted  for 
the  purpose  of  having  a  receiver  appointed.  The  plaintiff 
is  departing  from  the  regular  and  proper  mode  of  proce- 
dure. He  might  have  obtained  a  garnishee  order  under 
Order  XLV,  rule  3.  That  is  one  remedy  ;  or  he  might  have 
sued  out  a  writ  of  sequestration,  with  leave  of  the  court  to 

(»)  9  Ch.  D.,  275  ;  ante,  103. 
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serve  by  substitution  ;  or  he  might  have  obtained  a  charging 
order. 

Bacon,  Y.C:  It  has  been  said  that  this  application  is 
irregular.     I  do  not  see  any  irregularity  in  it. 

A  rule  respecting  debts  due  to  the  debtor  from  third  per- 
sons has  been  referred  to.  But  there  is  no  garnishee  here ; 
there  is  no  attempt  here  to  attach  any  debt  due  from  a  third 
person.  Nor  is  the  thing  sought  to  be  attached  the  subject 
of  suit  between  these  parties ;  so  that  the  case  of  a  gar- 
nishee, that  is  to  say,  oi  a  third  person  who  owes  money  to 
the  debtor,  and  whose  debt  is  liable  to  be  attached,  aoes 
not  arise. 

It  has  been  said  that  the  application  is  novel.  But  after 
reading  the  report  of  the  decision  in  the  Anglo- ItaZian 
Bank  v.  Davtes  ('),  I  cannot  say,  although  the  facts  in  the 
particular  instance  may  be  novel,  that  tnere  is  any  novelty 
in  the  principle  of  tlie  application.  The  terms  of  the  stat- 
ute are  beyond  all  doubt,  and  the  comments  of  the  Lords 
Justices  as  to  the  meaning  of  the  statute  show  clearly  what 
was  meant.  From  these  judgments  it  appears  that  the  Judi- 
cature Act  confirms,  and  in  some  sense  expands,  the  reme- 
dies of  a  judgment  creditor.  They  show  that  in  a  case 
where  the  remedy  of  the  creditor  was  defective,  it  was  the 
intention  of  the  Legislature  to  supply  that  defect.  The 
case  may  have  some  features  of  novelty  ;  but  I  do  not  think 
it  is  novel  in  principle,  nor  that  it  is  marked  by  any  kind  of 
irregularity.  The  appointment  of  a  receiver  is  a  matter 
which  does  not  ^concern  mortgagees  or  prior  incum-  [156 
brancers,  for  a  receiver  in  the  exercise  of  his  authority  will 
be  obliged  to  respect  former  orders  of  the  court ;  and  the 
prior  incumbrancers  will  be  at  liberty  to  take  such  proceed- 
ings on  behalf  of  their  own  interests  as  they  may  tnink  fit, 
so  that  that  circumstance  occasions  no  kind  of  difficulty. 

The  contention  amounts  to  this — that  this  lady,  being  a 
debtor  under  a  judgment  of  the  court  for  the  pavment  of 
costs,  is  to  retain  her  interest  in  this  fund,  and  leave  the 
applicant  unpaid.  But  that  is  what  the  law  does  not 
permit. 

Then  it  was  said  that  there  is  a  suit  regularly  constituted, 
in  which  proceedings  for  the  recovery  might  be  had,  accord- 
ing to  the  established  practice  of  the  court,  possibly  either 
by  sequestration,  attachment,  or  a  charging  order. 

It  is  true  there  is  such  a  suit,  but  the  sequestration  could 
not  be  enforced  because  the  defendant  could  not  be  found. 
There  may  be  other  remedies,   there  may  be  600  or  6,000 

(»)  9  Ch.  D.,  276  ;  ante,  108. 
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Other  remedies,  but  if  this  one  remedy  which  the  applicant 
has  invoked  be  one  of  them,  there  is  no  reason  why  he 
should  not  have  recourse  to  this  one  out  of  the  6,000. 

The  defendant  says  she  had  no  intention  of  evading  ser- 
vice. She  says  that  her  address  was  always  known  to  her 
solicitors.  But  it  is  not  the  less  true  that  applications  made 
to  her  solicitors  were  made  in  vain.  She  says  she  had  been 
residing  for  some  time  in  Brighton,  and  afterwards  in  Lon- 
don. But  Brighton  is  a  large  place ;  and  London  is  a  still 
larger  place,  and  she  does  not  satisfy  the  court  by  saying 
that  she  had  been  living  first  in  one,  and  then  in  another  of 
these  places,  without  saying  where. 

I  thmk  the  application  is  one  that  ought  to  be  granted. 
There  must  be  a  reference  to  chambers  to  appoint  a  receiver, 
such  appointment  to  be  subject  and  without  prejudice  to 
the  prior  orders  of  the  court. 

The  plaintiff's  costs  of  this  application  will  be  added  to 
the  former  sum  ordered  to  be  paia. 

Solicitors:  Harper^  Broad  &  Baitcock ;  Pater son^  Snow 
&  Bloxam. 


[10  Chancery  Division,  157.] 
V.C.H,,  Nov.  18,  19,  1878. 

157]  *Ancona  v.  Waddell. 

[1876     A.     87.] 

WVl — ForfeiiuTt  Clattse — Bankruptcy  m  Tatatri£i  Ufe — Admhmtratum  Suit — 

AuniUment, 

Testatrix,  who  died  in  February,  1876,  by  her  will  in  February,  1874,  bequeathed 
the  residue  of  her  property  to  trustees  to  pay  the  residue  of  the  income  in  fourths 
to  her  sons  and  granddaughters  for  life,  and  there  was  a  clause  of  forfeiture  in  case 
either  of  the  sons  or  granddaughters  should  become  insolvent  or  be  declared 
bankrupt. 

W.  (a  son)  was  adjudicated  bankrupt  in  June,  1878.  The  testatrix  was  a  creditor, 
and  proved  in  the  oankruptcy.  In  March,  1876,  W.  offered  a  composition,  and  it 
was  accepted  by  the  creditors,  but  the  arrangement  could  not  at  that  time  be  car- 
ried into  effect.  The  trustees  under  the  will  filed  a  bill  in  July,  1876,  for  the 
administration  of  the  trusts,  and  the  usual  decree  was  made  in  July,  1876.  In  May, 
1878,  the  composition  was  agreed  upon  and  approved  by  the  court  in  June  follow- 
ing, and  an  order  was  made  for  the  annulment  of  the  bankruptcy.  On  further  con- 
sideration of  the  cause : 

B^  that,  upon  the  principle  laid  down  in  White  v.  ChittyQ)  and  Uoyd  v. 
Lloyd  {*),  and  in  In  re  Pamhame  TVuttsi^),  there  was  not  a  forfeiture. 

Caroline  Maitland,  who  died  on  the  5th  of  February, 
1876,  by  her  will,  dated  the  13th  of  February,  1874,  gave 
the  residue  of  her  real  and  personal  estate  to  two  executors, 

(')  Law  Rep.,  1  Eq.,  872.  («)  Law  Rep.,  2  Eq.,  722. 

rt  Law  Rep.,  13  Eq.,  418 ;  2  Eng.  R.,  857. 
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tbeir  heirs,  executors,  administrators,  and  assigns,  apon 
trust  that  they  or  the  survivor  of  them  should  convert  the 
same  into  money,  and  invest  the  whole  of  her  estate  in  the 
securities  as  in  the  will  mentioned.  Upon  trust,  in  the  first 
place,  out  of  the  income  to  pay  an  annuity  of  £50  to  her 
sister,  and  as  to  the  residue  of  the  income,  to  pay  one- 
fourth  to  her  son  Robert  Maitland  during  his  life ;  one- 
fourth  to  her  son  Thomas  during  his  life;  one-fourth  to  her 
son  William,  the  defendant,  during  his  life,  and  in  case  his 
wife  Jeannie  Dillon,  a  defendant,  should  be  living  at  the 
time  of  his  death,  to  pav  one-half  part  of  the  said  one- 
fourth  to  her  so  long  as  she  should  remain  his  widow ;  and 
the  remaining  fourth  to  her  two  granddaughters,  children 
of  her  son  Robert,  equally,  during  their  joint  lives,  from  the 
time  when  they  should  attain  the  age  of  *twenty-one  [158 
years  or  be  married  under  that  age,  for  their  separate  use. 
The  will  contained  a  proviso  that  if  any  of  the  persons 
entitled  under  the  trusts  therein  declared  to  any  part  of  the 
income  of  the  trust  estate,  other  than  the  sister,  should  be- 
come insolvent  or  be  declared  bankrupt,  or  should  assign, 
charge,  or  incumber,  or  attempt  or  affect  to  assign,  charge, 
or  incumber,  other  than  by  any  settlement  made  by  the 
granddaughters  on  their  marriage,  his  or  her  share  of  the 
income  of  the  trust  estate  or  any  part  thereof,  or  should, 
otherwise  than  as  aforesaid,  do  or  suffer  anything  whereby 
the  same  or  any  part  thereof  would  through  his  or  her  act 
or  default,  or  by  operation  or  process  of  law,  or  otherwise, 
if  belonging  absolutely  to  him  or  her,  become  vested  in  or 

?)ayable  to  some  other  person  or  persons,  then  and  thence- 
orward  his  or  her  interest  in  the  share  of  the  income  should 
absolutely  cease,  determine,  and  be  forfeited,  and  go  as 
thereinafter  provided,  as  well  with  respect  to  the  original 
share  of  the  said  income  thereinbefore  limited  to  him  or  her 
during  his  or  her  life,  as  also  to  any  share  or  shares  of  such 
income  which  might  then  have  accrued,  or  might  but  for 
that  clause  thereafter  accrue  under  any  provision  contained 
in  the  will :  Provided,  also,  that  nothing  therein  contained 
should  affect  the  original  share  of  her  son  William  in  the 
income  of  her  trust  estate  so  as  to  deprive  his  wife  of  the 
interest  thereinbefore  given  to  her  in  the  events  aforesaid  in 
one-half  of  his  original  fourth  share,  which  one-half  share 
should,  in  case  of  forfeiture  under  the  proviso  thereinbe- 
fore mentioned,  in  case  the  wife  of  William  should  be  liv- 
ing, be  paid  to  her  during  her  life  or  widowhood.  There 
were  trusts  in  favor  of  the  survivors  of  the  sons  and  grand- 
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daughters  whose  shares  of  income  should  not  have  become 
forfeited,  and  in  favor  of  grandchildren,  of  the  principal 
moneys.  The  will  empowered  the  trustees  to  compound 
and  allow  time  for  the  payment  of  debts  due  to  the  testa- 
trix, and  to  settle  all  accounts  on  such  terms  as  they  should 
think  expedient,  and  to  refer  matters  in  diflference  to  arbi- 
tration, and  to  postpone  the  conversion  of  her  estate,  and 
to  manage  the  property. 

The  testatrix  left  all  the  legatees  surviving. 

On  the  7th  of  December,  1872,  a  petition  in  bankruptcy 
was  presented  against  William  Maitland,  and  after  various 
adjournments  he  was,  on  the  9th  of  June,  1873,  adjudicated 
lo9J  bankrupt.  *He  prepared  a  statement  of  his  affairs, 
and  therein  he  included  the  testatrix  as  a  creditor,  and  she, 
on  the  27th  of  June,  1873,  proved  against  the  estate  for  the 
balance  due  to  her,  and,  by  proxy,  voted  at  meetings  of 
creditors  held  before  and  after  the  date  of  her  will,  for  the 
appointment  of  trustees. 

On  the  4th  of  March,  1875,  William  Maitland  called  a 
meeting  of  his  creditors,  and  he  made  to  them  a  proposal 
to  pay  a  composition,  and  it  was  accepted  by  the  statutory 
majority,  but  the  proposed  arrangement  was  not  carried  out 
in  consequence  of  formal  difficulties  through  a  particular 
creditor  delaying  to  file  his  account  in  obedience  to  an  order 
of  the  court.  In  consequence  of  the  various  claims  made 
through  the  bankruptcy  of  William  Maitland,  the  trustees 
under  the, will,  on  the  14th  of  July,  1875,  filed  this  bill  for 
the  administration  of  the  trusts  by  the  court,  and  a  decree 
for  that  purpose  was  made  in  July,  1876. 

In  May,  1878,  the  trustee  in  bankruptcy  and  creditors 
agreed  to  a  composition,  which  was  approved  by  the  Court 
of  Bankruptcy,  and  on  the  20th  of  June,  1878,  an  order 
was  made  for  the  annulment  of  the  bankruptcy. 

The  cause  came  into  the  paper  to  be  heard  upon  further 
consideration  at  the  commencement  of  the  Michaelmas 
Sittings,  but  was  ordered  to  stand  over,  all  parties  not 
being  ready,  and  before  it  came  into  the  paper  again  a 
certificate  of  the  annulment  of  the  bankruptcy  had  been 
obtained  from  the  proper  officer,  and  the  question  which 
arose  was  whether  William  Maitland' s  share  had  become 
forfeited  by  his  bankruptcy.  In  consequence  of  the  suit 
by  the  trustees,  no  payment  in  respect  of  the  share  could 
be  made  to  any  one. 

Dickinson,  Q.C.,  and  CracJcnall,  for  the  plaintiffs,  stated 
the  facts  of  the  case,  and  pointed  out  that  the  words.in  the 
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will  were,  "should  become  insolvent  or  be  declared  bank- 
rupt, or  should  assign,"  referred  to  the  fact  that  at  the  date 
of  the  will  William  Maitland  had  already  been  adjudicated 
bankrupt,  and  said  the  question  was  whether  the  language 
used  would  justify  the  court  in  holding  that  there  had  been 
a  forfeiture,  the  testatrix  herself  being  aware  of  the  bank- 
ruptcy. 

^ Hastings^  Q.C.,  and  George  Hendei^son^  for  the  [160 
defendants,  the  first  being  the  trustee  in  bankruptcy,  who 
disclaimed  any  interest:  The  clause  of  forfeiture  has  noc 
taken  effect,  and  looking  at  the  whole  of  the  cases  upon  the 
subject,  and  the  doctrine  which  has  been  established  in 
White  V,  Chitty  ('),  Lloyd  v.  Lloyd  (*),  and  Smallcombe  v. 
Olivier  (*),  it  is  clear  that  the  effect  of  annulling  the  bank- 
ruptcy is  to  render  the  state  of  things  the  same  as  if  the 
bankruptcy  had  never  occurred.  In  Trappes  v.  Meiedith C) 
Yice-Chancellor  James  O  said  in  effect  that  the  decisions 
bad  proceeded  upon  one  broad  principle  that  the  general 
intent  of  a  gift  of  this  kind  was  ''the  personal  enjoyment 
of  the  legatee,"  and  if  that  could  not  be  had  by  reason  of 
the  property  being  vested  in  any  other  person  the  forfeiture 
took  effect,  but  otherwise  it  did  not.  The  gift  in  this  case 
is  a  share  of  income  of  residue,  and  there  possibly  might 
not  have  been  any,  at  any  rate  it  had  to  be  ascertained  by 
the  trustees,  and  in  the  admkiistration  by  the  court ;  and 
long  before  anything  became  payable  the  bankruptcy  was 
annulled,  consequently  taking  the  adjudication  and  the  an- 
nulment together,  the  result  is,  as  Vice-Chancellor  James 
observes  in  that  case(*),  that  the  whole  matter 'is  restored 
to  the  state  in  which  it  was  at  the  time  of  the  adjudication. 
It  is  true  that  Trappes  v.  Meredith  was,  on  appeal,  re- 
versed (') ;  but  Lord  Hatherley  (•)  approved  of  the  decisions 
in  Manning  v.  Chambers  (•)  and  Seymour  v.  Lucas  ('•),  and 
said  "  that  words  of  futurity  in  a  gift  of  this  description  are 
not  to  operate  so  as  to  defeat  the  manifest  intention  of  the 
testator  that  the  gift  shall  be  a  personal  benefit  to  the  lega- 
tee." This  case  is  governed  by  the  authorities  which  have 
been  referred  to,  and  therefore  it  is  submitted  that  there  has 
been  no  forfeiture  by  the  bankruptc}\ 

T,  L.  Wilkinson  appeared  for  the  other  sons  of  the  testa- 
trix, and  did  not  oppose  their  brother's  claim. 

*MacSwinney^  for   the  two   granddaughters — in-    [161 

(')  Law  Rep.,  1  Eq.,  872.  (•)  Law  Rep.,  9  Eq.,  283. 

(«)  Ibid,  2  Eq.,  722.  (')  Ibid,  7  Ch.,  248;  2  Eng.  R.,  264. 

(»)  13  M.  <b  W.,  77.  (8)  Law  Rep..  7  Ch..  252. 

(*)  Law  Rep.,  9  Eq.,  229.  (•)  1  De  G.  4  Sm.,  282. 

(*)  ibid,  9  Eq.,  232.  (>0)  1  Dr.  4  Sm.,  177. 
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fants — not  parties,  but  who  had  been  required  to  appear  on 
the  hearing :  This  case  is  governed  by  tiie  decision  in  In  re 
ParnTiairCs  Trusts  {^\  where  the  cases  of  White  v.  Chit- 
ty  (•)  and  Lloyd  v.  Lloyd  (•)  were  distinguished.  The  test 
is,  has  the  time  come  when  a  payment  can  be  made  to  a  free 
man?  and  it  is  impossible  to  say  here  that  a  time  did  not 
come  within  the  period  of  four  years  which  has  elapsed 
since  the  testatrix's  death  when  the  trustees  could  nave 
paid  this  income  to  somebody.  The  reason  wh v  no  income 
has  been  paid  is  because  of  the  administration  by  the  court 
at  the  instance  of  those  who  could  have  paid  the  money. 
But  that  cannot  alter  the  rights  of  the  parties.  There  hav- 
ing been  a  time  when  William  Maitland  was  not  a  free  man, 
and  payment  could  not  be  made  to  him,  the  annulment  now 
reliea  upon,  the  certificate  of  which  has  been  obtained  at 
the  last  moment,  cannot  prevent  a  forfeiture.  This  view  is 
supported  by  the  cases  of  Trappes  v.  Meiedith  {*)  and  Cox 
V.  Fonblanque  (*). 
Hastings^  in  reply. 

Hall,  V.C:  I  have  looked  into  the  cases  and  considered 
the  question  which  was  argued  yesterday,  and  it  appears  to 
me  that,  applving  the  principles  which  are  laid  down  in  the 
cases  of  While  v.  Chitty  and  Lloyd  v.Lloyd^  and  in  In  re 
ParnhairC s  Trusts^  this  is  not  a  case  in  which  there  has 
been  a  forfeiture.  I  do  not  consider  that  the  decisions  in 
the  case  of  Trappes  v.  Meredith^  which  was  before  Vice- 
Chancellor  James,  and  was  reversed,  and  Cox  v.  Fon- 
hlanque^  which  were  relied  upon  for  the  granddaughters,  are 
at  variance  with  my  view.  I  do  not  consider  that  the  princi- 
ple laid  down  in  In  re  ParnhmrC s  Trusts  is  at  variance 
with  that  view :  the  decision  in  that  case  depended  upon 
the  particular  circumstances  of  the  case.  Vice- Chancellor 
Wood,  in  Lloyd  v,  Lloyd^  said,  referring  to  the  decisions 
in  which  language  of  futurity  had  been  held  to  embrace 
cases  of  actual  bankruptcy  at  the  time  of  the  execution  of 
162]  *the  instrument,  or  between  that  time  and  the  death 
of  the  testator  (•),  *'The  reason  why,  in  some  cases  to  which 
I  have  been  referred,  the  court  has  rather  strained  the  lan- 
guage so  as  to  occasion  forfeiture,  has  been  to  prevent  the 
property  passing  into  hands  other  than  those  which  the  tes- 
tator intended  should  receive  it."  In  like  manner,  the  court 
will  endeavor  to  interpret  the  language  in  favor  of  the  lega- 
cy Law  Rep.,  18  Eq.,  418;  2  Eng.  R.,  (*)  Uw  Rep.,  7  Ch.,  248;  2  Eng.  R., 
867.  264. 

O  Law  Rep.,  1  Eq.,  872.  (*)  Law  Rep.,  6  Eq.,  482. 

(»)  Law  Rep.,  2  Eq.,  722.  (•)  Law  Rep.,  2  Eq.,  724. 
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te«3,  SO  as  to  effectuate  what  it  is  manifest  the  testatrix 
would  have  done  under  existing  circumstances. 

Of  course  my  observations  and  my  judgment  have  appli- 
cation only  to  a  case  like  the  present,  which  is  one  of  resi- 
due of  income,  and  where  the  bankruptcy  was  annulled  (as 
I  consider  it  was,  though  the  certificate  of  annulment  was 
not  drawn  up)  within  a  reasonable  time  after  the  death  of 
the  testatrix,  that  is  to  say,  within  five  months,  and  before, 
as  I  consider,  it  could  be  said  that  there  was  any  actual  in- 
come of  the  share  which  could  be  treated  as  payable  to,  or 
retained  for  or  appropriated  for  the  benefit  of  this  residuary 
legatee. 

Solicitors:  WaikinSj  Baker  &  Co.;  Stopher  &  Bundle; 
J.  P.  Woujfe. 


[10  Chancery  Division,  166.] 
V.C.H.,  Dec.  21,  18Y8. 

*/7i  re  Owen.  [166 

Tenant  for  lAfe  of  Freeholdx — Reversionary  Interest — Production  of  Cestui  que  Vie  hy 

Party  in  Possession — 6  Anne,  c.  18. 

Where  an  Application  is  made  under  the  statute  6  Anne,  c.  18,  s.  1,  to  the  party  in 
possession  of  an  estate  for  the  production  of  a  cestui  qrie  vie  to  the  person  entitled  to 
the  estate  in  remainder,  and  the  party  in  possession  does  not  respond  to  the  applica- 
tion, the  applicant  is  entitled  to  an  order  for  production. 

Mary  Anchors,  who  died  in  February,  1836,  by  her  will 
made  in  1834  devised  a  freehold  estate,  situate  in  Denbig- 
shire,  to  trustees  to  the  use  of  her  grandson  Edward  Owen 
for  life,  with  remainders  to  his  sons  in  tail,  and  to  his 
daughters  as  tenants  in  common  in  tail. 

Edward  Owen  had  two  children  (sons) ;  one  died  in  in- 
fancy, and  the  other  in  1872,  unmarried,  intestate,  and 
without  having  barred  his  estate  tail. 

In  1838  Edward  Owen  sold  his  life  interest  to  John  Hay- 
ward,  and  he  shortly  afterwards  sold  or  mortgaged  it  to 
Miss  Downes,  who  upon  the  bankruptcy  of  Hayward  en- 
tered into,  and  was  now  in  possession. 

In  1863  Edward  Owen  was  convicted  of  forgery,  and  was 
transported  to  Van  Dieman's  Land.  The  devisees  in  re- 
mainder in  tail  *executed  deeds  for  the  purpose  of  [167 
barring  the  entail,  and  sold  their  interests  in  the  estate'  to  a 
purchaser.  Tliis  was  an  application  by  the  purchaser  of 
the  remainder  that  the  purchaser  of  the  life  interest  do  pro- 
duce the  cestui  qice  vie.    The  application  being  made  under 
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the  statute  6  Anne,  c.  18,  s.  1.  The  applicant,  who  had 
caused  inquiries  to  be  made  for  Edward  Owen  in  Hobart 
Town,  Tasmania,  had  failed  in  tracing  him  after  the  year 
1855,  and  believing  that  he  was  dead,  he,  on  the  6th  of  De- 
cember, 1878,  gave  notice  to  the  solicitors  of  the  party  now 
in  possession  of  the  estate,  in  pursuance  of  the  above  stat- 
ute, to  produce  the  cestui  quevU  within  fourteen  days  from 
the  date  of  the  notice,  but  they  had  failed  to  do  so.  The 
solicitors  accepted  service  of  the  notice  to  produce  on  behalf 
of  their  client,  and  informed  the  purchaser  that  their  client 
held  a  policy  of  life  assurance  upon  the  life  of  Edward 
Owen ;  tnat  they  had  had  no  information  of  him  since  the 
year  1855 ;  and  that  they  had  applied  to  the  office  in  which 
the  policy  was  eflfected  for  payment  of  the  sum  assured 
thereby. 

CozenS'Hardy^  in  moving  for  an  order  that  the. party  in 
possession  do  produce  Edward  Owen,  pointed  out  that  the 
affidavit  of  the  purchaser  of  the  estate  did  not  contain  any 
express  statement  that  he  had  cause  to  believe  that  Ed- 
ward Owen's  death  was  concealed  by  Miss  Downes,  and 
submitted  whether  the  affidavit  was  sufficient  without  an 
express  statement  to  that  effect.  He  referred  to  the  cases  of 
Bx  parte  St.  AiLbyn{'\  Ex  parte  Gh'ant{*\  In  re  Lin- 
gen  {*),  In  re  Clossey  (*),  la  re  Dennis  ('),  and  Re  St,  JohrHs 
Hospital^  Oirencester^  before  Vice-Chancellor  Sir  J.  Stuart 
on  the  11th  of  January,  1868  (*). 

Hall,  V.C:  Having  regard  to  the  way  in  which  the 
statute  6  Anne,  c.  18,  s.  1,  has  been  construed,  and  to  the 
cases  which  have  been  referred  to,  and  also  to  the  orders 
which  have  been  made  by  the  court  under  the  statute,  I 
168]  hold  that  where  it  appears  by  an  applicant's  *affi- 
davit  (as  it  does  here)  that  an  application  has  been  made  to 
the  person  being  and  claiming  title  to  be  in  possession  in 
respect  of  the  life  estate  by  the  person  entitled  to  the  estate 
in  remainder  for  the  production  of  the  cestui  que  vie^  and 
the  person  so  in  possession  and  applied  to  does  not  respond 
to  the  application,  the  applicant  is,  under  the  statute,  enti- 
tled to  an  order  for  production  under  it.  I  therefore  make 
an  order  for  production  in  the  common  form. 

Solicitors :  Dean  &  Taylor y  agents  for  Minshalls  &  Par- 
ry-Jones, Oswestry. 

(«)  2  Cox,  873.  (»)  7  Jur.  (N.S.),  230. 

(<)  6  Yes.,  512.  (•)  Reg.  Lib.,  1868,  B.  18$;   and  see 

(»)  12  Sim.,  104.  16  W.  R.,  566. 

O  2  Sm.  (b  Giflf.,  46. 
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See  1  R.  S.,  N.  Y.,  749,  §  6,  1  Edm.  dace  sach  person  before  a  judge  of  the 

St.,  700;    Woodf.  Landlord  and  Ten-  county  court ;  it  was  held  that  what  was 

ant  (11th  ed.),  8.  a  reasonable  search  was  a  mixed  ques- 

Where  a  lease  contained  a  clause  that  tion  of  law  and  fact,  to  be  determined 

the  landlord   might,  after  reasonable  upon  the  particular  circumstances  of 

search   and   inquiry   for   the    person  each   ci^se:    Clarke  v.   Cummings,    5 

upon  whose  lite  the  lease  depended.  Barb.,  339. 

give  notice  to  the  tenant  that  he  had  See  McCarty  v.  Camel,  1  Barb.  Chj., 

made  it,  and  require  the  tenant  to  pro-  455. 


[10  Chancery  Division,  169.] 
C.J.B.,  July  29,  1878. 

*-Sr  parte  Lithgow.    In  re  Fenton.  [169 

JExeetUwn  agaiftst    Trader — Liquidaliwi  Petition — Injunction  to  restrain  Sale — Debt 
above  £60 — Poweseioti  Money — Bankuptey  Act,  1869  (32  A  83  VicL  c.  71),   s.  87. 

In  determining  whether  the  amount  for  which  an  execution  is  to  be  levied  exceeds 
£60,  possession  money  may  be  taken  into  account  even  after  an  injunction  has  been 
granted  restraining  the  sheriff  from  selling  the  goods. 


[10  Chancery  Division,  172.] 
M.R.,  March  30:   C.A.,  Dec.  20,  1878. 

*CURTEI8  V.    WORMALD.  [172 

[1875    C.    107.] 

Conversion — Money  directed  to  be  laid  out  in  Land — Intestacy — Heal  or  Personal 

Estate, 

Where  personal  estate  is  bequeathed  upon  trusts  for  conversion  into  land  to  be 
held  on  trusts  which  ultimately  fail,  land  purchased  before  the  failure  of  the  trusts 
goes  to  the  next  of  kin  as  real  estate. 

Reynolds  v.  Oodleei})  overruled. 

The  testator,  George  Gent,  died  in  1818,  having  by  his 
will  devised  his  real  estates  in  settlement,  limiting  life  es- 
tates to  several  persons,  with  remainders  to  their  sons  suc- 
cessively in  tail  male,  and  the  ultimate  reversion  in  fee  to  a 
relation  who  died  in  the  testator's  lifetime.  By  a  codicil  he, 
on  the  death  of  the  devisee  of  the  reversion,  substituted  an- 
other devisee;  but  by  a  seventh  codicil  revoked  this  substi- 
tuted devise,  and  by  an  eleventh  codicil  directed  that  "  the 
remainder  of  the  fee  simple  of  all  my  landed  estates  shall 
go  in  such  way  as  the  law  may  direct."  He  directed  his 
trustees,  whom  he  also  appointed  his  executors,  to  lay  out 
his  residuary  personal  estate  in  the  purchase  of  freehola  and 
copyhold  estates  to  be  settled  to  the  same  uses. 

All  the  tenants  for  life  survived  the  testator  and  died  with- 

(>)  Joh.,  53C,  682. 

26  Eng.  Rep.  76 
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out  issue,  and  on  the  death  of  the  survivor  of  them  in  1870, 
all  the  dispositions  of  the  real  estate  came  to  an  end. 

The  next  of  kin  of  the  testator  at  his  death  were  Edward 
Walker  and  Benjamin  Walker.  Edward  Walker  died  in 
1820,  and  Benjamin  Walker  in  1827.  The  testator's  debts 
and. funeral  expenses  and  legacies  were  all  paid,  and  at  va- 
rious times,  beginning  in  1821  and  ending  in  1870,  consider- 
able sums  forming  part  of  the  testator's  residuary  estate 
were  invested  in  the  purchase  of  freehold  and  copyhold  es- 
tates. The  freeholds  so  purchased  were  for  the  most  part, 
if  not  entirely,  conveyed  to  the  uses  declared  by  the  will  and 
codicils  concerning  the  devised  estates.  The  copyholds  were 
surrendered  to  the  trustees  on  corresponding  trusts.  The 
last  of  these  purchases  was  completed  after  the  death  of  the 
173]  *last  tenant  for  life,  but  tlie  contract  had  been  entered 
into  before  his  death. 

Edward  Walker  devised  his  real  estates  to  his  son  Gteorge 
Walker  absolutely.  Benjamin  Walker  died  intestate  as  to 
his  residuary  real  estate,  leaving  Gheorge  Walker  his  heir-at- 
law.  George  Walker  devised  all  his  real  estate  to  the  plain- 
tiff E.  Walker  and  the  defendant  Robert  Walker  upon  trusts. 
The  plaintiff  E.  Walker  and  the  defendant  Robert  Walker 
were  thus  the  real  representatives  both  of  Edward  Walker 
and  of  Benjamin  Walker,  and  they  were  also  the  personal 
representatives  of  Edward  Walker.  The  personal  repre- 
sentative of  Beniamin  Walker  was  Jeremiah  Curteis,  the 
other  plaintiff.  The  plaintiff  E.  Walker  was  the  heir-at-law 
of  both  Edward  Walker  and  Benjamin  Walker. 

By  an  order  made  on  the  13th  of  November,  1876,  it  was 
declared  that,  according  to  the  true  construction  of  the  will 
and  codicils  of  the  testator,  and  in  the  events  which  had 
happened,  he  had  died  intestate  as  to  the  corpus  of  his  re- 
siduary personal  estate,  and  that  his  next  of  kin,  according 
to  the  Statutes  of  Distribution,  living  at  his  death,  were  en- 
titled to  such  corpus. 

A  summons  was  now  taken  out  by  the  plaintiff  E.  Walker, 
asking  for  a  declaration  that  the  corpus  of  the  residuary  per- 
sonal estate,  to  which  the  next  of  kin  were  declared  by  the 
order  of  the  13th  of  November,  1876,  to  be  entitled,  devolved 
as  real  estate.  The  summons  was  heard  before  the  Master 
of  the  Rolls  on  the  3d  of  March,  1878. 

Davey^  Q.C.,  and  Romer^  for  the  plaintiff  E.  Walker: 
We  submit  that  the  testator's  next  of  kin  took  the  undis- 
posed of  interest  in  the  purchased  real  estates  in  the  charac- 
ter of  real  estate,  and,  accordingly,  that  on  the  deaths  of  the 
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next  of  kin  it  became  transmissible  as  real  estate,  and  not  as 
personal  estate.  It  is  clear  that  the  effect  of  this  direction 
to  lay  ont  personal  estate  in  the  purchase  of  land  was  to 
effect  a  conversion  into  real  estate ;  and  it  is  also  clear  that 
the  undisposed  of  interest  in  the  lands  purchased  resulted  to 
the  testator's  next  of  kin,  and  not  to  the  heir,  Cogan  v. 
Stephens  (') ;  for  a  conversion  under  a  will  is  not  an  abso- 
lute conversion,  but  only  a  conversion  so  far  as  is  necessary 
for  the  *purpo8es  of  the  will :  Wright  v.  Wright  {^).  [174 
But  the  question  now  is,  whether  the  next  of  kin  take  this 
undisposed  of  interest  as  personal  estate  or  as  real  estate ; 
and  upon  that  we  submit  that  a  conversion,  being  for  the 
purposes  of  the  will  only,  does  not  affect  the  rights  of  per- 
sons who  take  independently  of  the  will.  The  only  author- 
ity against  that  view  is  Iteynolds  v.  Oodlee{*),  but  we 
submit  that  that  decision  is  opposed  to  all  principle,  and 
should  not  be  followed. 

[Jessel,  M.R.:  That  is  a  very  unsatisfactory  decision, 
and  I  cannot  follow  it.] 

Chittp,  Q.C.,  and  Murray^  for  the  legal  personal  repre- 
sentatives of  Benjamin  Walker,  relied  on  Reynolds  v.  Ood- 
lee^  and  submitted  that  inasmuch  as  that  was  a  decision 
nearly  twenty  years  old  it  ought  not  now  to  be  overruled. 

BagshxiwCy  Q.C.,  and  Snape^  for  the  defendant  Robert 
Walker. 

Jessel,  M.R.:  The  point  which  I  have  to  consider  and 
to  decide  is  this :  A  testator  directed  his  trustees — for  al- 
though the  same  persons  may  have  been  appointed  execu- 
tors they  are  for  this  purpose  trustees,  and  trustees  only — 
to  lay  out  his  residuary  personal  estate  in  the  purchase  of 
real  estate,  freeholds  and  copyholds,  to  be  settled  to  certain 
uses,  comprising  a  long  series  of  limitations.  The  residue 
was  ascertained,  that  is,  the  testator's  debts  and  legacies 
and  funeral  and  testamentary  expenses  were  all  paid,  and 
then  the  residue  was  at  different  times  laid  out  by  the  trus- 
tees, pursuant  to  the  will,  in  the  purchase  of  freehold  and 
copyhold  estates,  which  were  conveyed  so  as  to  vest  the 
legal  estate  in  the  trustees. 

That  being  so,  the  limitations  took  effect  to  a  certain  ex- 
tent, and  then,  by  reason  of  failure  of  issue  of  the  tenants 
for  life,  the  ultimate  limitations  failed,  and  there  became  a 
trust  for  somebody.     Now,  for  whom  ? 

According  to  the  doctrine  of  the  Court  of  Equity,  settled, 
if  I  may  say  so,  by  the  well-known  case  of  Ackroyd  v.  Smith- 

0)  6  L.  J.  (Ch.),  17.  0  16  Ves:,  188.  (»)  Joh.,  586,  582. 
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1 75]  ^on  (*) — *for  it  has  always  been  the  law  of  this  coart 
since — this  kind  of  conversion  is  a  conversion  for  the  pur- 
poses of  the  will,  and  does  not  affect  the  rights  of  the  persons 
who  take  by  law  independent  of  the  will.  If,  therefore,  there 
is  a  trust  to  sell  real  estate  for  the  purposes  of  the  will,  and 
the  trust  takes  effect,  and  there  is  an  ultimate  beneficial  in- 
terest undisposed  of,  that  undisposed  of  interest  goes  to  the 
heir.  If,  on  the  other  hand,  it  is  a  conversion  of  personal 
estate  into  real  estate,  and  there  is  an  ultimate  limitation 
which  fails  of  taking  effect,  the  interest  which  fails  results 
for  the  benefit  of  the  persons  entitled  to  the  personal  estate, 
that  is,  the  persons  who  take  under  the  Statutes  of  Distri- 
bution as  next  of  kin.  Their  right  to  the  residue  of  the 
personal  estate  is  a  statutory  right  independent  of  the  will. 

The  result  is  that  in  the  case  I  put  there  is  a  trust  for  the 
next  of  kin.  How  any  one  could  imagine  it  was  a  trust  for 
anybody  else  it  is  difficult  to  understand  ;  and  had  I  not 
been  referred  to  the  judgment  of  a  very  eminent  judge  on 
this  subject  I  should  have  said  it  was  impossible  to  under- 
stand it. 

There  certainly  is  authority  for  saving — ^a  single  authority, 
and  an  authority  standing  alone — that  the  ultimate  trust  is 
not  for  the  next  of  kin,  but  for  the  executors.  Why  \  The 
executors  have  ceased  to  have  anything  whatever  to  do  with 
the  matter.  They  have  paid  over  the  legacy  to  the  legjatee, 
who  happens  to  be  a  legatee-trustee,  and  who  holds  it  by 
law,  under  the  Statutes  of  Distribution,  as  trustee  for  the 
next  of  kin,  and  no  one  else.  By  what  process  of  reason- 
ing any  other  result  can  be  arrived  at  I  have  been  unable  to 
discover.  The  decision  to  which  I  have  referred  is  one 
which,  to  my  mind,  is  utterly  opposed  to  the  whole  law  upon 
the  subject. 

Then  the  next  question  which  arises  is,  how  does  the  heir- 
at-law  in  the  first  case,  or  the  next  of  kin  in  the  second, 
take  the  undisposed  of  interest  %  The  answer  is,  he  takes  it 
as  he  finds  it.  If  the  heir-at-law  becomes  entitled  to  it  in 
the  shape  of  personal  estate,  and  dies,  there  is  no  equitable 
reconversion  as"  between  his  real  and  personal  representa- 
tive, and  consequently  his  executor  taKes  it  as  part  of  his 
personal  estate. 

On  the  other  hand,  if  the  next  of  kin,  having  become  en- 
176]  titled  *to  a  freehold  estate,  dies,  there  is  no  equity  to 
change  the  freehold  estate  into  anything  else  on  his  death  ;  it 
will  go  to  the  devisee  of  real  estate,  or  to  his  heir-at-law  if  he 

(')  I  Bro.  C.  a,  608. 
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has  not  devised  it,  and  will  pass  as  real  estate.  As  to  that, 
there  is  no  question,  no  doubt,  no  difficulty.  No  one  has 
suggested  any  other  principle,  and  even  in  the  case  cited — 
Heynolds  v.  Oodlee  ( ) — it  was  admitted  that  that  was  the 
principle,  and  the  only  point  of  difference  or  distinction 
suggested  was  that  which  appears  to  me  to  be  opposed  to 
the  whole  law  on  this  subject,  namely,  that  there  was  an 
ultimate  trust  for  the  executors,  and  not  for  the  next  of  kin. 

As  that  does  not  seem  to  me  to  have  any  foundation,  and 
as  it  appears  to  me  to  be  opposed  to  both  principle  and 
authority,  I  do  not  consider  myself  bound  to  follow  that 
decision,  and  I  may  say  that  I  am  very  glad  to  find  I  can  in- 
voke the  very  same  judgment  of  the  very  same  judge  for 
the  purpose  of  showing  that  I  am  not  bound  to  follow  it ; 
for,  being  referred  to  a  decision  of  another  judge — the 
Master  of  the  Rolls — given  several  years  before,  he  said  that 
that  decision  was  not  obligatory  upon  him  ;  but  that  as 
he  thought  it  consonant  with  sense  and  reason,  and  sound 
law,  he  chose  to  follow  it.  Unfortunately  I  do  not  enter- 
tain the  same  view  as  regards  this  authority,  and  therefore 
I  am  unable  to  follow  it. 

A  declaration  was  accordingly  made  "  that  all  the  real 
estate  bought  or  contracted  to  be  bought  before  the  death 
of  the  last  tenant  for  life  passed  to  Edward  Walker  and 
Benjamin  Walker,  the  next  of  kin  of  the  said  testator,  as 
real  estate  in  equal  moieties,  and  that  George  Walker  be- 
came entitled  to  one  of  such  moieties  as  the  devisee  of  the 
said  Edward  Walker,  and  to  the  other  moiety  as  the  heir- 
at-law  of  the  said  Benjamin  Walker  at  his  (Benjamin  Walk- 
er's) death,  and  that  both  of  such  moieties  passed  to  the 
devisees  of  the  real  estates  under  the  will  of  the  said  George 
Walker.  

The  legal  personal  representative  of  Benjamin  Walker  ap- 
pealed.    The  appeal  was  heard  on  the  20th  of  December. 

*Cfhitty,  Q.C.,  Ince,  Q.C.,  and  O.  Murray,  for  the  [177 
appellant:  Until  the  decision  of  Lord  Cottenham  in  (Jogan 
V.  Stephens  ('),  it  was  not  settled  that  the  next  of  kin  were 
entitled  to  an  undisposed  of  interest  in  real  estate  directed 
by  a  will  to  be  purchased  with  personal  estate  of  the  testa- 
tor. That  is  not  now  in  dispute,  but  the  question  remains 
whether  the  next  of  kin  take  it  as  personalty  or  in  its  actual 
state.     In  Reynolds  v.  Oodlee  ("),  which  is  the  only  direct 

{')  Job.,  686,  682.     (*)  6  H.  L.  J.  (Ch.),  17;   Lewin  on  Truste,  8d  ed.,  App.  vii. 

(»)  Job.,  636. 
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authority  on  the  point,  it  was  decided  that  the  undisposed 
of  interest  reverts  to  the  executors,  who  must  apply  it  as 
personal  estate,  and  that  the  analogy  of  an  undisposed  of 
interest  in  real  estate  directed  to  be  sold  does  not  apply, 
but  the  property  must  continue  to  be  treated  as  personalty. 
Cogan  v.  Siephens  to  some  extent  supports  the  same  view. 

Vavey^  Q.C.,  and  JRomer^  for  tne  plaintiff  Edward 
Walker,  and  BagshawCj  Q.C.,  and  Snape^  for  the  defend- 
ant Robert  Walker,  were  not  called  upon. 

James,  L.  J.:  I  have  no  doubt  as  to  the  proper  decision 
to  be  arrived  at  in  this  case.  With  all  deference  to  the  judg- 
ment of  Lord  Hatherley,  it  is  impossible,  I  think,  to  arriVe 
at  any  other  conclusion  than  that  at  which  the  Master  of 
the  Rolls  has  arrived.  It  was  settled  by  Cogan  v.  Stephens 
that  what  was  the  right  rule  as  between  the  real  and  per- 
sonal estate  where  land  was  directed  to  be  sold,  was  also  the 
right  rule  as  between  the  two  estates  in  the  case  where 
monej  was  directed  to  be  laid  out  in  the  purchase  of  land, 
that  18  to  say,  if  the  purpose  for  which  that  land  was  re- 
quired failed,  the  undisposed  of  interest  went  back  to  the 
persons  entitled  to  the  personal  estate.  It  has  been  urged 
that  this  means  that  it  goes  back  to  the  executors  to  be 
dealt  with  as  personal  estate.  But  where  there  is  no  trust 
remaining  to  be  performed,  and  the  executors  have  entirely 
discharged  themselves  from  every  executorial  duty,  it  is 
absurd  to  say  that  the  undisposed  of  interest  in  the  personal 
estate  is  to  go  back  to  them  upon  trust  for  the  persons  en- 
178]     titled  *to  the  personal  estate ;  it  goes  directly  to  the 

Eersons  beneficially  entitled,  that  is  to  say,  to  the  next  of 
in,  just  as  the  undisposed  of  proceeds  of  the  sale  of  real 
estate  go  to  the  heir  at-law.  And  therefore  the  same  prin- 
ciple applies  in  both  cases,  which  is  this,  that  where  you 
trace  property  into  a  man  there  is  no  equity  between  his 
different  classes  of  representatives  as  to  altering  the  posi- 
tion in  which  that  property  is.  If  it  is  money  arising  from 
the  sale  of  land  it  remains  money,  that  is  to  say,  the  heir- 
at-law  of  the  person  who  has  become  beneficially  entitled  to 
it  as  heir-at-law  has  no  right  to  have  it  reconverted  into 
land.  If  it  is  land  purchased  under  a  direction  to  invest  in 
land,  the  persons  interested  in  the  personal  estate  of  the 
persons  who  have  become  entitled  to  it  as  next  of  kin  have 
no  right  to  have  it  reconverted  into  money.  This  property 
came  to  the  next  of  kin  in  the  shape  of  real  estate,  and  their 
personal  representatives  have  no  equity  to  have  it  converted, 
out  it  must  go  to  the  heirs  or  devisees  of  the  next  of  kin  ac- 
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cording  as  they  died  intestate  or  testate.  The  decision  of 
the  Master  of  the  Rolls  mast  be  affirmed. 

Baggallat,  L.J.:  I  entirely  assent,  and  for  the  same 
reasons. 

Thesiger,  L.J.:    I  am  of  the  same  opinion. 

Solicitors:  Ewbank  &  Partington;  O.  L.  P.  Eyre  &  Co. 

See  23  Eng.  Rep,,  148  note.  merely  to  sell  the  lands  and  distribute 
A  devise  of  the  proceeds  of  lands,  the  proceeds,  all*  the  devisees  collec- 
when  sold,  which  is  absolute  and  ex-  tively  maj,  before  the  power  of  sale 
elusive,  with  no  provision  whereby  any  is  executed,  elect  to  take  the  lands  in- 
other  person  should  in  any  event  have  stead  of  the  proceeds  according  to  their 
any  right  or  interest  therein,  and  sub-  respective  interests  in  the  latter,  and 
ject  only  to  a  life  estate  in  the  widow  thus  prevent  a  sale,  and  each  of  them 
of  the  devisor,  is  held  to  be  in  legal  may  ordinarily  so  elect  as  to  his  own 
effect  a  devise  of  the  remainder  in  fee.  share  :  Mandlebaum  «.  McDonell,  29 
Under  such  a  devise,  where  the  bare  Mich.,  78,  86. 
power  of  sale  is  given  to  the  executors 


[10  Chancery  Division,  179.] 
C.J.B.,  Aug.  8,  1878.    C.A.,  Jan.  16,  1879. 

*Ex  parte  Jarvis.      In  re  Spanton.  [179 

Bankruptcy  Ati,  1869  (82  ik  88  Vid.  e.  71),  <.  28— ^nnufftn^  Adjudicalum^SubiMuent 
Diteovery  of  concealed  Property  of  Bankrupt — Discharge  of  annvUing  Order — llight* 
of  Creditors. 

One  of  the  creditors  of  a  bankrupt  held  two  bills  of  sale  of  his  chattels.  Objec- 
tions had  been  raised  by  the  trustee  to  the  validity  and  extent  of  the  security,  though 
no  steps  had  been  taken  to  set  it  aside.  Ultimately,  the  mortgagee  offered  to  pay 
£620  to  the  trustee.  A  meeting  of  the  creditors  was  held,  under  sect.  28  of  the 
Bankruptcy  Act,  1869,  when  it  was  resolved  to  accept  the  mortgagee's  offer;  that 
the  bankruptcy  should  be  thereupon  annulled ;  and  that  the  mortgagee  should  re- 
lease his  claim  on  the  bankrupt*s  estate,  and  the  bills  of  sale  should  not  be  disputed 
by  the  trustee.  The  resolutions  were  approved  by  the  court,  and,  upon  the  trustee 
certifying  that  the  terms  of  them  had  been  completed  to  his  satisfaction,  an  order 
was  made  annulling  the  bankruptcy.  The  £620  was  divided  among  the  creditors 
other  than  the  mortgagee.  The  mortgagee  realized  his  security,  but  did  not  obtain 
enough  to  pay  his  debt  in  full.  Six  years  afterwards  it  was  discovered  that  the 
bankrupt  had  concealed  a  reversionary  interest  to  which  he  was  entitled  at  the  date 
of  his  adjudication,  and  an  order  was  obtained  discharging  the  annulling  order,  and 
directing  that  the  bankruptcy  should  proceed  as  if  tliat  order  had  not  been  made. 
The  trustee  then  received  the  reversionary  interest,  which  had  fallen  into  possession : 

Held  (reversing  the  decision  of  Bacon,  C.J.),  that  the  mortgagee,  equally  with  the 
other  creditors,  was  remitted  to  his  original  rights,  and  was  entitled  to  prove  for  Uie 
unpaid  balance  of  his  debt. 
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[10  Chancery  DivUion,  183.J 
C.A.,  Jan.  23,  1879. 

183]  *J3x  parte  Cahen.     In  re  Cahen. 

Liquidation  Peiitum—Lunatie—yext  Frietidr—Bankrvptey  Act,  1869  (32  d  33  VicL 
e.  71),  M.  66,  Ub^Bankr^iptcy  Rulet,  1870,  rr.  7,  252— AmJtrwp^  Fomu,  1870, 
No.  106. 

A  liquidation  petition  cannot  be  signed  by  a  next  friend  on  behalf  of  a  lunatic  not 
so  found  by  inquisition. 

Semble,  that,  in  the  case  of  a  lunatic  so  found  by  inquisition,  the  Court  of  Lunacy 
might  have  jurisdiction  to  direct  tliat  a  liquidation  petition  should  be  signed  on  his 
behalf. 

H.  J.  Cahen  and  C.  Cahen  were  partners  in  trade.  On 
the  10th  of  January,  1879,  C.  Cahen,  having  become  insane, 
was  by  the  direction  of  his  medical  attendant  placed  in  a 
lanatic  asylnm.  Shortly  afterwards  H.  J.  Cahen  filed  a 
separate  liquidation  petition.  A  joint  petition  on  behalf  of 
the  partners  was  prepared,  and  was  signed  by  H.  J.  Cahen 
on  behalf  of  himself,  and  also  as  next  friend  on  behalf  of 
the  lunatic.  C.  Cahen  had  not  been  found  a  lunatic  by 
inquisition.     The  Registrar  refused  to  receive    the  joint 

B3tition,  and  his  decision  was  affirmed  by  Mr.  Registrar 
rougham,  acting  as  Chief  Judge.  There  was  evidence  that 
a  judgment  for  £200  had  been  recovered  against  the  firm, 
and  that  the  judgment  creditor  was  in  a  position  to  issue 
execution  against  the  joint  assets. 

T.  N.  Hubery^  for  H.  J.  Cahen,  now  applied  ex  parte  for 
a  direction  to  the  Registrar  to  file  the  joint  petition  : 
Unless  a  joint  petition  is  filed,  or  a  joint  act  of  bank- 
ruptcy commit  tea  in  some  other  way,  the  joint  assets  can- 
not be  protected  from  executions  in  respect  of  joint  debts. 
They  may  be  all  swept  away  by  a  few  creditors,  who  will 
thus  obtain  payment  in  full.  This  will  be  an  injury  to  the 
other  joint  creditors,  and  also  to  both  the  partners,  who  will 
not  be  able  to  obtain  a  discharge  from  the  joint  debts,  even 
if  the  joint  assets  might  be  sufficient  to  pay  10^.  in  the  pound. 

[Bramwell,  L.J.:  An  execution  above  £60  levied  by 
seizure  and  sale  would  be  an  act  of  bankruptcy,  of  which 
the  other  creditors  might  take  advantage :  Bankruptcy  Act, 
1869,  ss.  6,  87.] 

184]  *There  might  be  no  creditors  whose  debts  became 
due  before  the  expiration  of  fourteen  days  from  the  sale. 
A  lunatic  not  so  found  by  inquisition  could  sue  by  a  next 
friend  in  the  Court  of  Chancery  for  a  dissolution  of  partner- 
ship, and  sect.  65  gives  the  Court  of  Bankruptcy  all  the 
powers  and  jurisdiction  of  the  Court  of  Chancery. 
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[James,  L.J.:  A  lunatic  cannot  by  himself  or  by  a  next 
friend  commit  a  voluntary  act  of  bankruptcy.  In  a  liqui* 
dation  petition  tho  debtor  has  to  state  that  he  is  unable  to 
pay  his  debts.] 

Form  No.  106  of  the  Bankruptcy  Rules,  1870,  contains 
such  a  statement,  but  the  use  of  that  form  is  required  only 
by  rule  252.  The  act  does  not  require  it.  And  rule  7  shows 
that  the  prescribed  forms  may  be  deviated  from  in  a  proper 
case.  In  Anon.  (')  it  was  held  that  lunacy  was  no  defence 
to  a  commission  of  bankruptcy;  and  in  ^x  parte  May  {*)^ 
where  a  bankrupt  was  lunatic,  thoueh  not  so  found  by  in- 
quisition, another  person  on  his  behalf  was  allowed  to  make 
the  affidavit  required  by  6  Geo.  4,  c.  16,  s.  122,  to  be  made 
by  the  bankrupt,  that  his  certificate  and  the  consent  of  his 
creditors  to  his  discharge  had  been  obtained  without  fraud. 

[James,  L.J.:  It  is  very  desirable  that  what  is  asked 
should  be  done,  but  the  Legislature  has  made  no  provision 
for  such  a  case.  Without  some  statutory  provision  it  seems 
to  me  nttery  impossible  that  any  man  should  be  able  to  say 
for  a  lunatic  that  he  is  unable  to  pay  his  debts,  and  that  he 
desires  to  have  his  affairs  liquidated.  Possibly,  if  he  had 
been  found  a  lunatic  by  inquisition,  the  Court  of  Lunacy 
might  think  that  this  course  would  be  for  his  interest,  and 
might  be  able  to  act  on  his  behalf.  But  the  Court  of  Bank- 
ruptcy has  no  such  jurisdiction,  and  I  think  the  Registrar 
was  quite  right  in  refusing  the  application. 

Baggallat  and  Bramwell,  L.  JJ.,  concurred. 

Solicitors :  F.  W.  eft.  IT.  HiXbery. 

(»)  18  Ves.,  690.  O  2  M.  D.  A  D.,  881. 


[10  Chancery  Diyision,  186.] 
V.C3.,  July  11, 1877.    C.A.,  Nov.  16,  16,  19,  22;  I>ec.  2,  1878. 

*Thoma8  V.  Atherton.  [185 

[1871    T.     116.] 

PartMnhip-^Lon  armng/rmn  Negligence  of  Partner — Arbitration — AnerU  ofPartnen 

to  iSubtniuion, 

T.,  the  manag^in^  partner  of  a  colliery,  receivecl  notice  from  L.,  an  adjoining 
owner,  that  the  workings  were  beinff  carried  on  beyond  the  boundary.  T.  insisted 
that  he  was  entitled  to  the  disputed  gpround,  and  carried  on  his  workings.  An  ac- 
tion was  then  commenced  agfunst  him  by  L.,  and  was  referred  to  arbitration.  T.'s 
partners  were  not  informed  of  these  proceedings  till  after  the  reference  to  arbi- 
tration had' been  agreed  to.  They,  did  not  object  to  it,  but  treated  it  as  aprooeeding 
in  which  they  were  interested,  and  were  present  before  the  arbitrator.  The  arbitra- 
te >r  awarded  that  there  had  been  a  trespass,  and  assessed  the  damages  at  £6,000. 
The  partners  refusing  to  contribute,  T.  nled  his  bill  to  compel  them  to  do  so.  The 
defendants  set  up  the  case  that  T.  had  wilfully  and  knowingly  worked  beyond  the 

26  Eng.  Rep.  77 
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boandary.  Bacon,  Y.C,  considered  that  he  had  not  worked  beyond  his  boundary 
at  all,  but  held  him  not  entitled  to  contribution,  on  the  gxoand  that  he  had  no  ao- 
thority  to  refer  the  dispute  to  arbitration  without  the  assent  of  his  partners,  and 
that  their  subsequent  assent  was  given  in  ignorance  of  material  facts,  and  was  not  a 
sufficient  ratification. 

On  appeal,  the  court  was  of  opinion  that  the  arbitration  had  been  assented  to.  so 
as  to  make  the  arbitrator's  award  binding  on  the  copartners  as  to  the  fiact  of  tres- 
pass and  the  quantum  of  damages,  but,  being  of  opinion  that  the  plaintiff,  although 
he  had  not  knowingly  trespassed,  had  worked  beyond  the  limits  of  the  partnership 
colliery  without  proper  inquiry  as  to  the  limits,  and  had  acted  with  g^ross  n^ligence 
and  recklessness  in  continuing  his  workings  alter  notice,  and  without  consulting  his 
partners,  when  it  was  evident  that  his  right  to  work  in  the  disputed  area  was  ex- 
tremely doubtful,  and  the  profits  to  be  expected  from  so  doing  very  small : 

Bela,  that  the  decision  that  the  other  partners  were  not  liaole  to  contribute  ought 
to  be  affirmed : 

Heldy  also,  that  as  no  additional  costs  had  been  occasioned  by  the  allegation  that 
the  plaintiff  had  wilfully  and  knowingly  trespassed,  the  plaintiff  could  not  be  re- 
lieved from  any  part  of  the  costs  on  the  ground  of  the  &ilure  of  that  allegation. 

This  was  a  salt  for  contribution  by  the  managing  partner 
of  certain  coal  workings  in  the  Forest  of  Dean  against  his 
copartners  in  respect  of  damages  awarded  by  reason  of  a 
trespass  on  the  coal  property  of  an  adjoining  proprietor. 

Adjoining  the  copartnership  workings  was  a  colliery  called 
the  Hopewell  Colliery,  and  adjoining  that  was  a  colliery 
1861  called  the  *Thatch  or  Independent  Colliery  belonging 
to  Mrs.  Loxley.  These  collieries  were  formed  under  what 
are  called  "gales"  in  the  Forest  of  Dean.  The  coal  mines 
in  the  Forest  of  Dean  belong  to  the  Crown,  subject  to  cus- 
tomary rights  of  remote  antiquity  in  certain  persons  called 
*'  free  miners,"  to  take,  and  hold,  and  work  portions  of  the 
coal-lield.  Two  of  those  portions  were  the  Hopewell  and 
Thatch  collieries,  which  were  and  had  been  in  existence  at 
the  time  of  and  long  previously  to  the  passing  of  the  Dean 
Forest  Mines  Act,  1838  (1  &  2  Vict.  c.  43).  That  act  was 
passed  for,  amongst  other  purposes,  the  objects  mentioned 
in  the  24th  and  26th  sections  of  the  act,  and  which  may  be 
briefly  stated  thus:  The  commissioners  were  to  ascertain 
who  the  persons  were  who  were  entitled  to  any  existing 
gales,  or  any  estate  or  interest  therein,  and  were  to  cause 
a  plan  or  plans  to  be  made  upon  which  the  situation  of  the 
gales  was  to  be  delineated,  and  were  to  make  a  schedule  or 
description  of  the  gales  to  accompany  the  plans.  All  per- 
sons interested,  or  claiming  to  be  interested,  in  any  gale 
were  to  send  in  claims  in  manner  therein  mentioned,  and  in 
default  of  so  doing  were  to  be  barred  from  all  right  to  any 
such  gale,  and  all  benefit  or  interest  therein. 

By  their  award,  dated  the  8th  of  March,  1841,  the  com- 
missioners awarded  the  Thatch  or  Independent  Colliery  to 
certain  persons  under  whom  Lucy  Loxley  derived  title 
thereto.     And  they  {^warded  the  Hopewell  Colliery  to  cer- 
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tain  persons  under  whom  Peter  Teague  and  others  derived 
title.  Teague  and  some,  but  not  all,  of  his  co-owners 
formed  a  working  partnership  under  the  name  of  Peter 
Teague  &  Co.  The  plaintiff  Thomas  was  a  co-owner  to  the 
extent  of  one-twelfth,  but  was  not  a  member  of  the  firm  of 
Peter  Teague  &  Co.  Peter  Teague  &  Co.  worked  that  col- 
liery, and  other  coal  properties  similarly  situated,  under  an 
understanding  with  their  co-owners,  as  follows,  viz.,  the 
coal  was  considered  as  worth  so  much  royalty,  and  Peter 
Teague  &  Co.  divided  the  royalties  on  the  workings  between 
themselves  andtheir  co-owners.  Peter  Teague  &  Co.,  being 
then  owners  of  the  greater  part  of  the  colliery,  and  permit- 
ted on  that  understanding  to  work  the  shares  of  the  others, 
in  the  year  1859  entered  into  an  agreement  with  the  plain- 
tiff's firm  of  Trotter  Thomas  &  Co.,  as  follows : — 

^'Memorandum  of  an  agreement  entered  into  the  32d  day 
of  *February,  1869,  between  Trotter  Thomas  &  Co.  of  [187 
the  one  part,  and  Peter  Teague  &  Co.  of  the  other  part. 
Trotter  Thomas  &  Co.  agree  to  take  and  work  the  unworked 
coal  in  Hopewell,  in  Wimberry  CoUierj^,  on  the  east  and 
west  of  the  ridge  in  Hopewell  Bottom  in  the  north-eastern 
direction,  and  cut  on  the  eastern  side  of  the  ridge  a  new 
deep  level  according  to  the  terms  of  the  award,  working  the 
coal  on  each  side  of  the  ridge  in  a  workmanlike  manner, 
rendering  and  paying  to  Peter  Teague  &Co.,  the  proprie- 
tors of  the  colliery,  sixpence  per  ton  for  all  large  coal  sold 
and  threepence  per  ton  for  all  small  or  lime  coal  sold.  They 
also  agree  to  pay  all  poor-rates  and  the  Crown  royalty  of 
twopence  per  ton. 

"  JPeter  Teague  &  Co.  hereby  agree  to  let  to  the  said  Trot- 
ter Thomas  &  Co.  the  above  award  of  coal  upon  the  terms 
above  mentioned,  and,  in  addition,  to  allow  the  use  of  the 
plates  now  laid  in  the  roads  of  the  level  now  in  work,  ex- 
cepting 100  yards  which  are  required  for  the  Bush  Pit. 

"Should  Trotter  Thomas  &  Co.  wish  to  give  up  the  said 
colliery  at  any  time,  they  shall  be  at  liberty  to  do  so  by 
giving  three  months'  notice  to  Peter  Teague  &  Co.,  and  leav- 
ing the  then  workings  open  and  free  to  Peter  Teague  &  Co. 
without  demanding  any  compensation  for  opening  the  levels 
or  pits.  All  castings,  &c.,  laid  down  by  the  said  Trotter 
Thomas  &  Co.  may  be  reserved  by  them  if  not  taken  to  at 
a  valuation  at  the  close  of  the  term  by  Peter  Teague  &  Co.^ 

Under  that  agreement  Trotter  Thomas  &  Co.  worked  the 
Hopewell  Colliery,  and  in  so  doing  worked  into  what  Mrs. 
Loxley  claimed  as  part  of  the  Thatch  or  Independent  Col- 
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liery.     The  plaintiff  Thomas  was  the  managing  partner,  and 
had  the  sole  superintendence  of  its  operations. 

The  plans  annexed  to  the  award  of  the  commissioners 
showed  this  disputed  spot  as  part  of  the  Thatch  Colliery. 
It  was  contended  on  the  part  of  the  plaintiff  that  the  inac- 
curacy of  the  plans  was  notorious  in  the  district,  and  that 
the  letterpress  which  accompanied  them  explained  them, 
and  showed  that  the  spot  in  question  lay  within  the  limits 
of  the  Hopewell  Colliery.  Vice  Chancellor  Bacon  consid- 
ered that  tnis  was  established,  but  the  Court  of  Appeal  did 
not  agree  with  his  Lordship^ s  conclusion. 
188]  *Long  prior  to  this  an  agreement  dated  the  27th  of 
October,  1802,  had  been  entered  into  between  James  Teague 
the  elder  and  several  other  persons,  who  were  at  that  time 
co-owners  with  him  of  the  Thatch  Collierv,  which  was  in  sub- 
stance an  agreement  for  a  partition  of  the  colliery.  Under 
this  agreement  a  certain  part  of  the  colliery  was  to  belong  to 
James  Teague  the  elder  in  severalty,  but,  as  it  appeared, 
under  another  contemporaneous  agreement  Isaiah  Birt  was 
to  have  one  third  share  of  it.  Both  James  Teague  the  elder 
and  Isaiah  Birt  were  dead  at  the  time  when  the  commission- 
ers under  the  act  investigated  the  titles  to  the  mines,  and  no 
claim  on  behalf  of  the  persons  claiming  under  their  wills  was 
carried  in,  and  the  whole  of  the  Thatch  Colliery  was  awarded 
to  the  persons  who,  under  the  agreement  of  1802,  were  enti- 
tled to  the  other  parts  thereof.  In  1864,  the  plaintiff  having 
carried  the  workings  on  behalf  of  the  partnership  into  the 
disputed  area,  Mrs.  Loxley  gave  a  formal  notice  to  the  plain- 
tiff and  Peter  Teague  that  they  were  trespassing,  and  re- 
quired an  account  of  coal  gotten,  and  called  on  them  to 
desist  from  encroaching  on  the  Thatch  Colliery.  The  plain- 
tiff and  Teague  thereupon  consulted  counsel,  and  were  ad- 
vised that  possibly  they  might  be  able  to  establish  that  the 
persons  under  whona  Mrs.  Loxley  derived  title  were  by  the 
agreement  of  1802  made  trustees  for  James  Teague  the  elder 
and  Isaiah  Birt  of  that  part  of  the  colliery  which  was  agreed 
to  be  given  up  to  then),  and  which  was  stated  to  include  tlie 
area  now  in  dispute.  The  plaintiff  and  Peter  Teague  were 
the  persons  principally  interested  in  such  right,  if  any,  as 
could  be  established  in  this  way,  and  a  bill  was  prepared  on 
their  behalf  to  enforce  this  equitable  title,  but  no  proceed- 
ings were  actually  taken.  The  plaintiff  returned  to  the  no- 
tice an  answer  claiming  title  to  the  disputed  mines  under 
the  agreement  of  1802,  and  alleging  that  possession  had  ever 
since  been  had  according  to  this  agreement.  Upon  the  receipt 
of  the  notice  Teague  and  Thomas  also  served  on  Mrs.  Loxley 
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a  counter- notice  by  which  they  claimed  to  be  "owners"  of 
the  coal  in  the  disputed  area,  and  warned  her  not  to  tres* 
pass  upon  it. 

In  November,  1869,  Mrs.  Loxley  commenced  an  action 
against  the  plaintiff  and  Peter  Teague  for  trespass  on  her 
colliery.  On  the  12th  of  August,  1870,  by  an  agreement  in 
writing  between  Mrs.  Loxley  of  the  one  part  and  the  plain- 
tiff and  Teague  of  the  *other  part,  the  matters  in  dif-  [189 
ference  were  referred  to  arbitration.  The  agreement  recited 
that  Mrs.  Loxley  claimed  to  be  the  owner  in  fee  of  the 
Thatch  Pit  Colliery,  and  that  **the  said  John  Trotter 
Thomas  and  Peter  Teague  for  themselves  and  others  claim 
to  have  been  and  to  be  entitled  at  law  or  in  equity  to  cer- 
tain parts  of  the  said  colliery,  and  to  work  or  get  the  coal 
whicn  may  have  been  or  may  be  found  or  got  from  within  a 
certain  area  or  certain  limits  thereof.  And  whereas  the 
said  L.  Loxley  alleges  that  large  quantities  of  coal  have  been 
wrongfully  worked  and  gotten  by  the  said  J.  T.  Thomas  and 
P.  Teague  from  within  the  area  or  limits  of  the  said  colliery 
so  as  aforesaid  claimed  by  them,  and  in  parts  of  the  said 
colliery  beyond  such  limits  or  area,  and  they  also  allege  that 
large  quantities  of  coal  have  been  wrongfully  worked  or 
gotten  by  the  said  L.  Loxley  from  within  the  said  area  or 
limits,  and  disputes  and  differences  have  arisen  between 
the  said  L.  Loxley  and  the  said  J.  T.  Thomas  and  P.  Teague 
in  respect  thereof,  and  in  respect  of  the  right, 'title,  and  claim 
of  either  party  to  have  worked  and  gotten  and  to  work  and 
get  the  coal  lying  within  the  said  area  and  limits,  the  said 
L.  Loxley  contending  that  the  whole  of  the  coal  within  such 
limits  belongs  absolutely  to  her,  and  the  said  J.  T.  Thomas 
and  P.  Teague  claiming  to  have  been  and  to  be  entitled  on 
behalf  of  themselves  and  others,  either  at  law  or  in  equity, 
to  work  and  get  the  coal  within  the  said  area  and  limits." 
The  agreement  then  recited  the  action  and  the  contemplated 
suit  in  equity.  The  other  partners  in  the  firm  of  Trotter 
Thomas  &  Co.  were  not  informed  of  the  action  or  of  the 
reference  to  arbitration  until  the  11th  of  December,  1870, 
when  the  plaintiff  wrote  a  letter  to  Nathan  Atherton,  one  of 
the  partners:  '^Tbereisan  action  coming  off  in  a  matter 
between  Mrs.  Loxley  of  the  Independent  Colliery  and  the 
Hopewell  Colliery  Company.  We  are  only  implicated  as 
tenants,  and  the  whole  concern  is  not  worth  the  lawyer's 
expenses.  Of  course  we  are  right,  as  all  expenses  we  may 
be  put  to  will  come  out  of  the  royalty.  I  shall  have  to  run 
up  to  London  oft  Monday  evening  tne  2d  of  January,  and 
must  return  on  Tuesday  after  giving  my  evidence.    I  have 
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kept  the  royalty  in  hand  by  permission  of  Messrs.  Teague 
&  Co.  to  secure  oar  expenses.  I  have  now  abont  £40  in 
hand."  Atherton  communicated  the  facts  to  the  Crowdys, 
190]  the  other  partners.  The  proceedings  *under  the  ref- 
erence commenced  on  the  1st  or  February,  1871,  and  Ath- 
erton and  a  solicitor  on  behalf  of  the  Crowdys  attended  to 
watch,  and  made  no  objection  to  the  reference.  The  arbi- 
trator, on  the  25th  of  tJuly,  1871,  by  his  award  determined 
the  boundary  line  between  the  two  collieries,  and  awarded 
that  P.  Teague  and  the  plaintiff  should  pay  Mrs.  Loxley 
£6,000  as  damages  for  the  coal  gotten  beyond  the  boundary 
line. 

The  plaintiff's  partners  in  the  firm  of  Trotter  Thomas  & 
Co.  denying  their  liability  to  contribute  towards  payment 
of  this  sum,  the  plaintiff  in  November,  1871,  filed  his  bill  in 
this  suit  against  them,  praying  that  the  partnership  might 
be  dissolved  and  wound  up,  and  that  it  might  be  declared 
that  the  £6,000  and  the  share  of  the  costs  of  Mrs.  Loxley 
awarded  to  be  paid  by  the  plaintiff  and  Teague  to  Mrs.  Lox- 
ley, and  the  plaintiflrs  costs  of  the  action,  reference,  and 
award,  or  so  much  thereof  respectively  as  was  or  might  be 
payable  by  the  plaintiff,  constituted  a  debt  of  the  partner- 
ship, and  that  the  partners  might  contribute  ratably  along 
with  the  plaintiff. 

Several  of  the  defendants  by  their  answers  raised  the  con- 
tention that  the  plaintiff  had  knowingly  and  wilfully  worked 
bevond  the  boundaries  of  the  colliery. 

The  action  was  tried  before  Vice-Chancellor  Bacon  on  the 
11th  of  July,  1878. 

Benjamin^  Q.C.,  and  J,  O.  Wood^  for  the  plaiqtiff. 

Kay^  Q.C.,  Sir  H.  Jackson^  Q.C.,  and  Stirling^  for  the 
other  partners ;  and 

Whitehorne^  for  the  representatives  of  a  deceased  partner. 

Bacon,  V.C:  The  main  point  which  I  have  to  decide  is 
whether  under  that  award  which  was  made  in  July,  1871, 
the  defendants,  who  were  the  plaintiff's  partners  in  the  trade 
carried  on  by  them,  are  liable  to  contribute  according  to  their 

groportionate  interest  in  the  partnership.  It  cannot,  I  think, 
e  disputed  that  the  authority  of  a  partner  to  refer  to  arbi- 
tration cannot  be  exercised  without  the  consent  and  knowl- 
191]  edge  of  his  partners.  I  agree,  also,  that  there  *may 
be  such  conduct  on  the  part  of  the  other  partners  as  would 
imply  or  supply  the  deficiency  of  any  express  authority. 
"What  my  attention  has  been  particularly  directed  to  is  what 
took  place  between  August,  1869,  and  the  termination  of 
the  proceedings  in  July,  1871— viz.,  whether  what  took  place 
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in  that  interval,  with  the  knowedge  of  this  fact,  does  supply 
,  the  acquiescence  which  would  be  necessary  to  complete  the 
authority  of  Thomas,  the  plaintiflp,  to  enter  into  the  arbitra- 
tion. Referring  to  the  evidence,  it  is  not  disputed  that  the 
agreement  to  refer  was  entered  into  by  Thomas  without  any 
communication  with  his  partners,  without  any  explanation 
to  them  of  the  nature  of  the  reference  that  he  proposed  to 
submit,  and  it  was  not  until  in  his  letter  of  the  lltn  of  De- 
cember, 1870,  that  he  announced  the  fact  of  the  arbitration 
having  been  agreed  on  to  Atherton.  It  was  upon  that  inti- 
mation, and  there  was  no  other  explanation  than  that  which 
was  in  that  letter,  that  Atherton  came  to  attend  the  arbitra- 
tion. What  took  place  before  the  arbitrator  is  left  in  some 
obscurity.  The  only  witnesses,  as  I  gather,  examined  be- 
fore the  arbitrator  on  behalf  of  the  plaintiff  were  the  plain- 
tiff and  his  son,  and  I  gather  from  the  evidence  also  given 
in  this  case  that  Mr.  Huxham  was  examined  on  behalf  of 
Mrs.  Loxley. 

[His  Lordship,  after  referring  to  the  facts,  said  that  he 
could  not  hold  that  there  had  been  such  an  acquiescence  on 
the  subject  of  the  arbitration  as  that  it  imposed  any  lia- 
bility, whatever  might  be  its  results,  upon  tlie  defendants 
in  that  suit.  If  the  case  had  only  to  be  decided  as  far  as 
he  had  at  present  tried  it,  he  should  be  bound  to  say  there 
was  no  case  on  which  the  defendants,  as  partners  in  the 
firm  of  Trotter  Thomas  &  Co.,  could  be  held  liable  to  pay 
any  of  the  money  awarded  against  Thomas  and  Teague,  but 
it  was  by  no  means  upon  that  point  only  that  this  case  was 
to  be  decided,  for  he  thought  it  was  clear  upon  the  evidence 
— written  evidence,  not  the  opinion  of  parties,  but  upon 
plain  written  evidence  which  was  clear — that  there  never 
was  any  question  referred  to  arbitration  in  which  the  part- 
nership quA  partnership  had  a  particle  of  interest.  Not 
only  were  they  nowhere  named  in  it,  but  in  every  one  of 
.  the  letters,  and  upon  the  other  written  evidence  which  ex- 
isted in  the  case,  it  was  clear  that  they  were  entirely  out  of 
sight.  Nothing  could  be  clearer,  in  his  judgment,  than  that 
the  ^dispute  which  existed  between  Mrs.  Loxley  and  [192 
Teague  and  Thomas  was  confined  entirely  to  her,  on  the 
one  side,  and  those  two  persons  on  the  other,  together  with 
the  persons  who  were  co-owners  with  them  of  the  mine. 

It  was  under  these  circumstances  that  in  August,  1870, 
the  agreement  to  refer  was  entered  into.  The  agreement  to 
refer  showed  distinctly  what  were  the  limits  of  the  refer- 
ence, what  were  the  subjects  to  be  submitted  to  the  judg- 
ment of  the  arbitrator,  and  it  cannot  be  said  that  there  was 
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any  qQestion  affecting  the  firm  of  Trotter  Thomas  &  Co. 
excepting  the  qaestions  which  were  raised  there  between 
the  parties  who,  according  to  their  own  statement,  were 
competent  to  raise  it.  His  Lordship  stated  the  recitals  in 
the  agreement  of  reference,  and  continued  :] 

Can  it  be  said  after  that,  that  any  question  had  been 
raised  between  Mrs.  Loxley  and  the  firm  of  John  Trotter 
Thomas  &  Co.  1  Is  it  possible  to  give  any  other  meaning  or 
signification  to  those  recitals  which  state  the  subject  of  the 
reference,  than  that  Teague  and  Thomas,  owners  of  the 
mine,  were  insisting  not  only  upon  their  rights  by  way  of 
defence  against  Mrs.  Loxley,  but  were  asserting  that  they 
had  rights  against  her  in  respect  of  trespass  committed  by 
her  upon  the  land  of  which  they  claimed  to  be  the  dWtiers  t 
Then  it  was  agreed  that  it  should  be  referred  to  determine 
^^all  questions  of  law  and  equitv  as  to  whether  the  said 
John  Trotter  Thomas  and  Peter  Teague  were  and  are  enti- 
tled to  work  and  get  the  coal  within  any  part  of  the  area 
aforesaid,  and  if  so,  to  fix  the  limits,"  if  they  should  estab- 
lish their  rights.  That  was  the  state  of  things  when  the 
agreement  of  1870  was  entered  into,  or  in  December,  1870, 
when  the  letter  which  I  have  referred  to  was  written,  which 
announces  to  Mr.  Atherton  the  pendency  of  the  arbitration. 
The  arbitration  goes  on,  and  in  the  result  the  arbitrator  finds 
there  is  no  foundation  for  the  claim  of  Thomas  and  Teague 
against  Mrs.  Loxley,  and  he  finds  the  damage  which  Mrs. 
Loxley  has  sustained  by  the  workings  within  the  area  which 
was  in  dispute,  amounted  to  the  sum  of  £6,000.  I  cannot 
find  upon  that  evidence  that  there  were  any  questions  sub- 
mitted to  the  arbitrator  in  which  Trotter  Thomas  &  Co. 
were  in  any  degree  interested.  The  agreement  of  1869  is 
clear  and  explicit  in  its  .terms.  There  is  no  reason  to  doubt 
193]  that  Teague  &  Co.,  the  commercial  firm,  had  ^taken 
upon  themselves  to  act  as  owners,  not,  as  it  is  said,  with- 
out the  knowledge  of  Thomas,  but  they  undertook  to  let 
to  Trotter  Thomas  &  Co.  the  mines  which  are  within  the  dis- 
puted area — the  east  and  west  sides  of  the  ridge. 

I  think  I  cannot,  upon  such  evidence  as  is  before  me,  adopt 
that  part  of  the  defendant's  construction  of  the  agreement  of 
1859,  which  seeks  to  show  that  Thomas,  being  co-owner  of 
one-twelfth  of  the  Hopewell  Colliery,  and  therefore  entitled 
to  the  benefit  of  the  agreement  of  1802,  although  he  was 
acting  two  parts — for  if  Teague  &  Co.  represented  all  the 
owners,  then  he  was  represented  by  Teague  &  Co.,  and  if 
they  were  only  a  commercial  trading  company  having  the 
benefit  of  the  agreement  by  which  some  assignment  was 
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made  to  them,  then  his  character  as  the  manager  of  Trotter 
Thomas  &  Co.  was  perfectly  distinct — I  say  I  cannot  adopt 
the  argument  which  has  been  addressed  to  me,  founded 
upon  the  common  law  cases,  that  Thomas  did  enter  into  a 
warranty,  and  that  warranty  not  having  been  fulfilled  he 
has  come  under  the  liability  which  the  defendants  avail 
themselves  of.  But  upon  the  other  point,  even  if  the  ac- 
quiescence had  been  more  clearly  proved  than  I  think  it  has 
been  upon  examining  what  was  the  subject  of  the  reference, 
who  were  the  parties  to  the  reference,  and  what  was  the 
thing  to  be  determined  in  the  reference,  I  am  forced  to  the 
conclusion  that  the  partnership  had  nothing  whatever  to  do 
with  it,  and  that  their  presence,  or  such  presence  as  they 
did  afford  to  the  proceedings  under  the  award,  does  not  at 
all  fix  upon  them  that  liability  which  is  sought  to  be  fixed 
upon  them.  I  wish  that  I  could  have  done  with  the  case 
there,  because  up  to  that  point  I  desire  to  pronounce  my  de- 
cision without  any  kind  of  hesitation  whatever.  I  have  en- 
deavored to  show  the  ground  for  my  decision,  that  it  was 
an  arbitration  which  did  not  concern  Trotter  Thomas  &  Co., 
and  no  presence  of  theirs  could  make  them  liable  for  what 
was  done  under  it.  But  in  that  case,  if  that  is  the  only 
question,  and  I  believe  it  is,  submitted  for  my  decision,  a 

Suantitv  of  subjects  wholly  unnecessary  and  unimportant 
the  defendants  are  not  bound  by  the  award,  have  been 
introduced.  They  have,  therefore,  a  plain  legal  defence ; 
they  had  no  doubt  about  that.     They  have  not  only  im- 

Euted  to  Mr.  Thomas  dishonest  intentions  *and  dis-  [194 
onest  practices,  for  which  there  is  not  a  particle  of 
foundation,  but  these  gentlemen  who  in  their  own  person 
and  by  their  predecessors  go  back  for  fifty  years  in  a  trade 
which  has  been  carried  on  profitably,  this  mining  partner- 
ship, find  it  right,  now  that  this  matter  has  become  the  sub- 
ject of  a  quarrel  between  them,  to  impeach  Mr.  Thomas's 
conduct  in  a  manner  which  I  think  is  wholly  unjustifiable. 
I  can  discover  nothing  in  the  conduct  of  Mr.  Thomas  in  his 
cross-examination  or  in  his  aflidavits  which  would  warrant 
such  an  imputation.  I  think  he  has  properly  discharged 
the  duty  which  by  common  consent  the  defendants  vested 
in  him  and  placed  upon  him,  and  that  he  has  done  the  best 
that  could  be  done  lor  the  partnership  in  which  he  was  in- 
terested. But  what  excuse  is  there  for  the  defendants  hav- 
ing raised  the  question  upon  the  commissioners'  award? 
What  is  it  to  them  what  the  commissioners'  award  is)  The 
airbitration  has  ended — the  award  has  been  made ;  nobody 
can  set  aside  that  award,  and  nobody  can  properly  canvass, 
26  Eng.  Rep.  78 
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criticise,  or  impugn  it — I  cannot,  for  I  have  no  means  of 
knowing  wliat  evidence  was  before  the  arbitrator,  except, 
as  I  have  already  said,  there  was  upon  the  one  side  the 
plaintiff  and  his  son,  and  upon  the  other  side  the  evidence 
of  one  surveyor,  if  not  two,  who  has  made  an  afSdavit  in 
this  matter.  The  mistake  the  plaintiff  has  made,  in  my 
opinion,  is  that  which  is  very  often  made,  and  fatally  made. 
He  has  undervalued  his  opponent ;  he  thought  that  Mrs. 
Loxley's  case  could  be  pooh-pooh' d,  that  there  was  no  foun- 
dation for  it,  and  relied  upon  his  reading  of  the  commis- 
sioners' award.  I  can  only  say,  if  I  had  to  deal  with  it  as 
a  matter  from  the  beginning,  reading  the  commissioners' 
award,  reading  the  description  of  a  ridge  of  coals,  and  a 
tract  of  coal  which  is  granted  in  the  Hopewell  Colliery,  and 
the  tract  of  coals  which  is  granted  in  tne  Thatch  or  Inde- 
pendent Colliery,  and  finding  that  it  is  distinctly  prescribed 
that  the  Thatch  or  Independent  boundary  is  to  be  that  level 
line,  and  they  are  to  keep  to  the  west  of  it,  I  should  not 
entertain  any  doubt  that  the  boundaries,  as  Mr.  Thomas 
believed  them  to  exist,  were  the  true  boundaries.  My 
doubts  would  not  be  removed  by  the  evidence  of  Mr.  Hux- 
ham.  Mr.  Huxham,  a  gentleman  from  Swansea,  is  brought 
to  lay  down  the  law  in  the  Forest  of  Dean,  where  laws  of 
195j  very  great  antiquity,  *of  great  peculiarity  and  nicety, 
prevail ;  where  the  question  of  boundaries  can  only  be  de- 
cided by  persons  acquainted  with  the  customs  of  the  place, 
knowing  the  surface  and  underground  working,  being  com- 
petent to  translate  into  plain  English  those  ambiguous  or 
mysterious  expressions  which  are  found  in  the  commis- 
sioners' award  about  "in  the  land,"  and  "the  old  work- 
ings"— most  critical  expressions,  because  upon  the  true 
interpretation  of  them  depend  the  rights  of  the  parties  in 
this  case.  Mr.  Huxham  is  brought  here,  and  the  defend- 
ants have  brought  up  the  model  which  Mr.  Huxham  made, 
in  which  he  treated  the  ridge  of  coals,  which  he  gave  no 
description  of  in  the  commissioners'  award  except  that  it 
is  a  ridge  of  coal,  as  a  thing  having  a  backbone  or  an  apex, 
so  that  a  line  could  be  drawn  from  north  to  south,  as  if  it 
were  a  thing  in  existence ;  he  has  made  a  map  which  is  an- 
nexed to  the  award,  it  seems,  for  which  there  is  not  the 
slightest  foundation  or  reason,  so  far  as  I  can  find  in  the 
evidence.  I  say  so  because  all  this  evidence  has  been  thrust 
upon  me  by  the  defendants  for  consideration.  Giving  to  it 
the  best  consideration  I  can,  I  say  it  proves  the  plaintiff's 
case,  it  proves  that  there  has  been  no  trespass,  and,  but  for 
this  unfortunate  award,  it  would  be  vain  for  Mrs.  Loxley, 
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or  any  one  else,  to  say  that,  looking  at  the  words  of  the 
award,  and  attending  to  the  evidence  of  a  man  who  points 
out  where  the  old  workings  are  made  by  a  certain  James 
Teague  many  years  ago,  a  fixed  boundary  is  easily  ascer- 
tained. In  my  judgment  there  is  no  ground  for  saying  that 
any  trespass  has  been  committed.  It  is  much  too  late  to 
bring  that  forward  as  a  subject  for  decision  ;  but  I  cannot 
properly  pass  by  it  without  saying  what  I  have  said.  But 
upon  the  question  of  the  costs  of  this  suit  it  has  a  very 
great  bearing.  How  can  the  defendants  thrust  upon  Mr. 
Thomas,  who  come  here  to  ask  that  they  may  contribute, 
the  charge  that  he  has  committed  the  trespass,  when  the 
question  as  betweeen  him  and  Mrs.  Loxley  was  decided  by 
the  award  of  the  commissioners  1  For  what  possible  rea- 
son or  useful  end  could  all  that  evidence  have  been  gone 
into !  I  am  unable  to  furnish  an  answer  to  that  question. 
It  did  not  concern  the  defendants  in  the  slightest  degree, 
the  award  has  to  do  with  the  plaintiff.  It  does  not  concern 
them  at  all.  But  for  some  reason,  which  I  can  ascribe 
*only  to  the  unfortunate  quarrel  which  had  taken  [196 
place  between  the  parties,  they  think  it  right  by  producing 
models,  by  filing  affidavits  and  examining  witnesses,  to  try 
and  get  out  of  the  thing  which  was  in  dispute  between  the 
parties,  and  to  fix  upon  the  plaintiff  the  costs  of  that  part 
of  the  case  to  which  they  would  be  entitled  generally  in  the 
costs  of  the  suit.  There  can  be  no  order  for  costs  of  the 
suit  as  far  as  it  is  a  partnership.  The  plaintiff  is  liable,  in 
my  judgment,  to  pay  to  the  defendants  the  costs  of  so  much 
of  the  suit  as  claims  contribution  under  the  award.  They 
are  entitled  to  no  other  costs,  and  no  other  costs  ought  to 
be  included  in  the  taxation. 

So  much  of  the  bill  as  seeks  to  charge  the  defendants 
with  contribution  to  the  sum  awarded  by  the  arbitrator 
will  be  dismissed  with  costs,  and  no  other  costs. 

The  plaintiff  appealed.  The  appeal  came  on  for  hearing 
on  the  15th  of  November. 

Benjamin,  Q.C.,  and  J.  G.  Wood^  for  the  appellant: 
The  case  made  by  the  defendants,  that  the  plaintiff  know- 
ingly trespassed  on  coal  to  which  he  knew  that  he  had  no 
right,  is  completely  disproved.  The  case  of  fraud  there- 
fore fails,  and  even  if  the  decision  of  the  Vice-Chancellor 
is  affirmed  in  other  respects,  we  ought  to  receive  the  costs  of 
so  much  of  the  suit  as  relates  to  the  question  of  fraud. 
The  plaintiff  acted  perfectly  bona  fide^  and  the  action  was 
brought  against  him  in  his  character  of  partner.    The  other 
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partners  when  they  knew  of  the  arbitration  acqniesced  in 
It  in  the  most  decided  way,  and  are  therefore  bound  by  the 
result.  The  amount  which  the  plaintiff  may  be  called  upon 
to  pay  ought  therefore  to  be  treated  as  a  partnership  debt. 

^aPi  QC,  Sir  H.  JacksaUj  Q.C.,  and  Stirling^  for  the 
other  partners :  The  plaintiff,  with  the  most  ordinary  care, 
might  have  ascertained  that  he  was  committing  a  manifest 
trespass.  He  was,  therefore,  guilty,  at  all  events,  of  gross 
negligence,  especially  in  going  on  after  Mrs.  Loxley's  notice 
197]  without  consulting  his  partners.  *A  loss  arising 
from  such  conduct  must  be  borne  by  the  partner  who  causes 
it:  Lindley  on  Partnership (');  Bury  v.  AUen{^)\  Camp- 
bell V.  Campbell  ('). 

Benjamin^  in  reply. 

Dec.  2.  The  judgment  of  the  Court  (James,  Baggallay, 
and  Thesiger,  L.JJ.)  was  now  delivered  by 

James,  L.J.:  This  is  a  suit  for  contribution  by  the  man- 
aging partner  or  co-owner  of  certain  coal  workings  against 
liis  copartners  or  co-owners  in  respect  of  damages  awarded 
by  reason  of  a  trespass  on  the  coal  property  of  an  adjoining 
proprietor. 

An  action  was  brought  by  such  proprietor,  Mrs.  Lucy 
Loxley,  against  the  plaintiff  and  one  Teague,  who  agreed  to 
refer  all  the  matters  in  dispute  to  the  late  Mr.  Osborne, 
Q.C.,  and  on  his  declining  to  proceed  with  the  arbitration, 
to  Mr.  Eddis,  Q.C.  The  matters  in  dispute  were,  first,  the 
question  of  title,  viz.,  whether  there  had  been  in  fact  any 
such  trespass,  and,  if  so,  what  was  the  amount  of  damages. 
The  actual  working  was,  beyond  all  question,  by  the  co- 
partnership of  which  the  present  plaintiff  and  defendant 
were  members,  and,  as  between  Lucy  Loxley  and  them, 
they  were  undoubtedly  liable  to  answer  for  the  trespass,  if 
trespass  there  in  fact  was,  and  she,  of  course,  had  a  right  to 
sue  any  one  of  them  without  making  the  others  co-defend- 
ants. But  she  did  make  Teague  a  co-defendant.  Teague 
was  one  of  the  persons  under  whom  the  copartnership 
claimed  title  to  work,  and  who  were  therefore  the  persons 
interested  in  the  question  of  title,  and  who  might  be  liable 
to  indemnify  the  copartnership  if  they  were  cast  in  the  suit. 
After  the  action-  brought  and  the  reference  to  arbitration 
made,  the  fact  of  such  arbitration  was  for  the  first  time 
brought  to  the  knowledge  of  the  copartners  or  their  solici- 
tors. The  plaintiff  alleges  that  they  assented  to  such 
198]  arbitration  and  took  an  active  part  in  it.  *The  arbi- 
trator decided  that  Mrs.  Loxley  had  established  that  the 

(')  8d  ed,  pp.  780,  804.  (*)  1  ColL,  689.  («)  7  CL  4  F.,  166. 
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workings  were  trespasses  on  her  property,  and  that  she 
was  entitled  to  £6,000  damages  in  respect  thereof,  and  he 
awarded  the  same,  together  with  the  greater  part  of  the 
costs  of  the  arbitration,  to  her.  Hence  tnis  suit  for  coutri- 
bution.  The  yice-Chancellor  decided  against  the  plaintiff, 
on  the  ground  that  a  partner  has  no  right  to  refer  to  arbi- 
tration so  as  to  bind  his  copartners  without  their  concur- 
rence, and  that  the  acquiescence  and  assent,  so  far  as  there 
was  acquiescence  or  assent  to  such  arbitration,  was  made 
without  the  knowledge  of  certain  material  facts  and  circum- 
stances connected  with  the  litigation  which  the  plaintiff 
ought  to  have  communicated  to  them,  and  in  fact  that  there 
never  was  any  question  referred  to  arbitration  in  which  the 
partnership,  qtcd  partnership,  had  a  particle  of  interest. 
We  are  unable  to  concur  in  that  view.  The  difference  be- 
tween the  view  taken  by  the  Vice-Chancellor  and  ourselves 
is  probably  mainly  due  to  the  view  which  we  take  of  what 
was  the  only  legal  and  equitable  effect  of  the  arbitration  as 
between  the  copartners  themselves.  If  the  assent  to  that 
arbitration  created  a  liability,  or  amounted  to  an  acknowl- 
edgment of  a  liability,  we  should  have  concurred  with  the 
Vice-Chancellor  that  they  were  not  bound  by  the  acts  and 
communications  relied  on  as  evidencing  such  assent.  But 
we  are  of  opinion  that  no  liability  was  thereby  created  as 
between  the  partners  which  did  not  previously  exist,  and 
no  liability  was  thereby  acknowledged.  The  only  effect  of 
the  arbitration,  according  to  our  view  of  it,  was  to  substitute 
the  award  of  the  arbitrator  for  the  verdict  of  a  jury,  and  the 
judgment  of  the  court  thereon.  It  was  merely  a  matter  of 
machinery.  Such  a  mode  of  determining  the  questions  in 
dispute  was  almost  a  matter  of  course.  The  defendants, 
the  copartners,  had  every  fact  before  them  required  to  en- 
able them  to  judge  whether  they  would  or  would  not  assent 
to  the  arbitration  proceeding.  They  were  aware  that  they 
had  or  might  have  a  very  considerable  interest  in  the  action. 
The  trespasses,  or  acts  supposed  to  amount  to  such  trespass- 
es, were  done  by  their  agents  and  workmen.  The  nominal 
defendants  were  their  managing  partner  and  one  of  their 
lessors.  What  questions  might  afterwards  arise  as  between 
them  and  the  lessors,  or  between  them  and  their  managing 
*partner,  were  wholly  immaterial  to  the  determina-  [199 
tion  of  the  question  whether,  so  far  as  they  were  concerned, 
they  would  assent  to  Mrs.  Loxley's  right  and  claim  being 
determined  and  ascertained  by  an  arbitrator.  They  assented 
under  the  supposition  that  they  were  in  the  ordinary  posi- 
tion of  copartners  in  respect  of  an  action  brought  against 
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their  copartner  for  a  partnership  act,  that  is,  ander  the  sap- 
position  that  they  had  the  greatest  possible  interest  in  the 
machinery  by  which  that  action  was  to  be  determined.  It 
is  scarcely  possible  to  conceive  that  any  sensible  persons 
wonld  have  done  otherwise  than  assent,  and  if  they  were 
aware  of  circumstances  which  wonld  or  might  possibly  or 
probably  relieve  them  from  all  liability  whatever  in  respect 
of  the  action,  that  certainly  conld  have  had  no  tendency  to 
induce  them  to  withhold  their  assent.  They  would,  of 
course,  have  said.  If  we  are  liable  to  contribute,  we  assent 
to  the  machinery  by  which  the  amount  is  to  be  ascertained. 
If  we  are  not  liable,  the  machinery  does  not  concern  us. 

We  are  of  opinion,  therefore,  that  so  far  as  the  arbitrator 
decided  that  the  acts  were  trespasses,  and  chat  the  damages 
were  £6,000,  the  copartnership  is  bound  by  that  decision  in 
the  same  way  and  to  the  same  extent  as  if  the  action  had 
gone  on  to  trial,  and  damages  to  that  extent  had  been  given 
by  a  jury. 

'  It  must  be  added  to  this,  that  beyond  all  question  the 
only  person  liable  to  damages  in  Mrs.  Loxley^s  action  was 
Thomas.  Teague  might  be  liable  to  indemnify  Thomas,  and 
if  the  litigation  had  proceeded  in  its  normal  course,  which 
would  probabl V  have  been  not  only  the  action  at  law  but  a 
bill  in  equity,  he  would  have  been  liable  to  costs ;  but  in 
the  mere  action  at  law  for  the  trespass  he  must  have  been 
entitled  to  a  verdict  of  not  guilty. 

We  have  then  to  consider  the  question  whether  Thomas 
would  or  would  not  have  been  entitled  to  contribution  on  a 
judgment  against  him  for  £6,000  for  the  trespasses.  Prima 
facie^  damages  given  against  one  partner  for  a  partnership 
act  are  to  be  paid  like  any  other  partnership  debt,  but  with 
this  exception,  that  if  the  damages  were  occasioned  by  the 

Eersonal  misconduct  or  culpable  negligence  of  one  partner, 
e  alone  must  bear  the  consequences.  In  this  case  the  de- 
fendants do  charge  the  plaintiff  with  such  misconduct  or 
200J  ^negligence.  To  dispose  of  this  charge  it  is  neces- 
sary to  go  into  the  history  of  the  circumstances  under  which 
the  trespasses  or  acts  found  to  be  trespasses  were  commit- 
ted. [His  Lordship  here  stated  the  facts  as  given  above, 
down  to  and  inclusive  of  the  agreement  of  the  22d  of  Feb- 
ruary, 1859.]  Under  that  agreement  Trotter  Thomas  &  Co. 
worked  in  the  Hopewell  Colliery,  and,  as  was  alleged  by  Mrs. 
Loxley  and  found  by  the  arbitrator,  trespassed  beyond  the 
boundary  into  her  coal. 

The  plaintiff  was  the  managing  and  resident  partner,  and 
it  is  charged  against  him  that  such  trespasses  could  not 
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have  occurred  without  very  serious  and  culpable  neglect  on 
his  part.  Certain  it  is  that  it  is  one  of  the  most  important 
duties  of  the  manager  of  a  colliery,  not  merely  a  duty  to 
his  neighbors  but  to  his  principals,  to  keep  carefully  within 
his  boundary.  The  consequences  of  not  doing  this  are  most 
serious.  In  the  present  case  the  profit  at  most  could  have 
been  but  very  small,  the  net  surplus  of  the  selling  price, 
after  all  the  expenses  of  working  and  the  royalty,  while  the 
owners,  according  to  the  law  as  then  understood  and  ap- 
plied, and  as  it  was  understood  and  applied  by  the  arbitra- 
tor, would  be  entitled  to  the  full  value  of  the  coal  at  the 
pit's  or  level's  mouth,  without  any  deduction  for  the  costs 
of  severance,  or  any  other  deduction,  except  for  the  expense 
of  conveying  it,  after  severance  from  the  vein,  to  the  sur- 
face. 

To  the  commissioners'  award  were  annexed  plans  of  the 
Hopewell  Colliery  and  Thatch  or  Independent  Colliery,  and 
any  one  looking  at  those  plans  must  have  seen  that  the 
workings  had  transgressed  the  boundary  line  as  there  de- 

1)icted.  The  plaintiff  Thomas  acted  with  culpable  care- 
essness  if  he  never  looked  at  the  plans,  and  with  most 
culpable  recklessness  if,  looking  at  the  plans,  he  determined 
to  disregard  them.  Before  the  arbitrator,  and  at  the  hear- 
ing before  us,  it  was  strenuously  contended  that  the  inac- 
curacy of  the  plans  was  notorious  in  the  forest ;  that  the 
commissioners  could  only  have  made  them  approximateljr ; 
and  that,  correcting  the  plans  by  the  written  descriptions,  it 
was  reasonably  clear  that  the  Hopewell  Colliery,  as  awarded, 
did  extend  to  and  include  the  area  in  which  the  alleged  tres- 
passes were  committed.  And  the  Vice-Chancellor  appears 
to  have  adopted  this  view,  differing  in  that  *respect  [201 
from  the  arbitrator.  We  have  had  a  most  minute  exam- 
ination of  the  plans  and  of  the  written  descriptions  by 
the  counsel  of  both  sides,  and  we  find  it  impossible  to  adopt 
the  plaintiff's  contention.  But,  moreover,  there  being  in 
existence  plans  made  by  the  commissioners  themselves  in 
pursuance  of  the  act  of  Parliament,  and  made  by  law  part 
of  their  award,  nothing  could  be  more  rash  or  reckless  than 
to  take  all  the  risk  of  disregarding  those  plans  on  the 
chance  of  establishing  a  construction  of  the  letterpress 
against  the  plans,  the  utmost  profit  being  so  trifling  and  the 
loss  risked  so  great.  It  was  a  speculation  which  no  partner 
had  a  right  to  involve  his  copartners  in  without  their  fall 
knowledge  and  concurrence. 

But  the  case  does  not  stop  there.  It  is  manifest  that  this 
supposed  error  in  the  map  and  this  supposed  construction 


624  CHANCERY  DIVISION.  (ToL  X 

1878  Thomas  y.  Atherton.  C.A 

of  the  writing  was  a  mere  afterthought  of  the  lawyers  after 
the  arbitration  had  been  agreed  on.  It  is  not  pretended 
that  Mr.  Thomas  ever  looked  at  the  plans  and  letterpress, 
and  came  to  the  conclusion  which  was  pressed  before  the 
arbitrator  and  in  this  suit.  And  it  is  manifest  that  even  if 
he  had  examined  the  two  he  would  have  taken  advice  on 
the  subject.  But  the  matter  does  not  stop  there.  After  he 
had  worked  to  some  considerable  extent,  Mrs.  Loxley  dis- 
covered the  fact,  and  in  1864  gave  formal  notice  thereof,  and 
required  an  account  of  the  past  trespasses  and  a  discontinu- 
ance of  them  for  the  future.  In  answer  to  that  notice  we 
find  that  it  was  never  suggested  that  the  disputed  coal  was 
included  in  the  HopewelT Colliery  as  awarded  and  set  out 
by  the  commissioners.  But  a  claim  wholly  inconsistent 
therewith  was  made  to  it  as  part  of  the  Thatch  or  Indepen- 
dent Colliery,  under  an  equitable  or  supposed  equitable  title 
under  an  agreement  made  as  far  back  as  the  year  1802  be- 
tween the  then  owners  of  the  Thatch  Colliery  for  a  partition. 
It  is  difficult  to  see  how  any  title  under  such  agreement 
could  have  survived  the  statutory  provisions  and  the  com- 
missioners' award;  and  even  if  there  were  any  express 
equity  or  trust  affecting  the  legal  estate,  it  is  difficult  to  see 
how  such  equity  or  trust  could  have  survived  all  the  changes 
and  devolutions  of  title,  or  how  Mrs.  Loxley  could  have  be- 
come under  it  a  trustee  for  Peter  Teague  &  Co.  and  their 
co-owners.  In  fact,  it  is  idle  to  treat  that  document  as 
202]  creating  the  relation  of  trustee  *and  cestuis  que  trust. 
It  was  a  legal  partition,  giving  one  party  one  pit  and  work- 
ings, and  the  other  partv  another  pit  ana  workings,  and  was 
precisely  the  right  which  was  to  be  brought  to  the  notice  of 
the  commissioners,  and  in  default  extinguished.  At  all 
events  it  is  obvious  that  a  right  so  doubtful,  so  apparently 
desperate,  was  not  one  under  which  the  plaintiff  nad  the 
sligntest  excuse  for  imperilling  his  partners,  exposing  them 
to  the  liability  actually  shown  by  the  arbitration,  and  with- 
out any  chance  of  substantial  benefit. 

It  is  not  immaterial  that  the  plaintiff  was  himself  one  of 
the  persons  claiming  title  under  this  agreement.  We  do 
not  tliink  that  this  in  any  way  impugns,  the  honesty  of  his 
conduct,  for  we  believe  that  throughout  the  whole  of  the 
proceedings  down  to  the  time  of  the  award,  the  plaintiff 
really  thought  that  his  partners  had  no  substantial  interest 
in  the  matter — that  the  question  was  one  of  title  between 
Mrs.  Loxley  on  the  one  hand,  and  the  owners  of  the  Hope- 
well Colliery  on  the  other,  and  that  the  latter,  under  whose 
title  the  workings  were  held,  were  the  persons  really  inter- 
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ested  and  really  boand  to  bear  any  loss.  Bat  that  affords 
no  legal  excuse  for  the  want  of  reasonable  care  which  he 
showed  as  between  him  and  his  copartners.  It  was  strongly 
insisted  on  before  us  that,  at  all  events,  we  ought  to  draw 
a  line  at  the  time  of  the  notice  in  1864.  We  cannot  accede 
to  that  contention.  We  think  the  carelessness  and  reck- 
lessness were  only  aggravated  by  persisting  to  work  after 
notice.  The  action,  moreover,  was  brought  in  December, 
1869,  the  notice  was  in  May,  1864,  and  the  Statute  of  Lim- 
itations was,  with  apparent  success,  insisted  on.  And  it  is 
impossible  to  say  how  much  the  arbitrator  was  influenced 
in  his  findings  by  the  fact  that  the  trespass  was  deliberately 
persisted  in  after  express  notice.  The  damages  given  for 
such  a  trespass  would  probably  be  very  different  from  those 
of  a  mere  casual  or  accidental  encroachment  beyond  the 
boundary.  It  is  impossible  to  speculate  what  the  result 
would  have  been  to  any  one  if  the  plaintiff  had,  as  he  ought 
to  have  done  immediately  on  the  notice,  discontinued  the 
workings  in  the  disputed  area. 

On  these  grounds  we  feel  bound  to  affirm  the  Vice-Chan- 
cellor's decree.  It  was  very  strongly  pressed  on  us  that  we 
should  make  a  distinction  as  to  costs,  on  the  ground  that 
actual  fraud  was  ^imputed  to  the  plaintiff,  which  was  [203 
not  sustained.  But  however  much  it  is  to  be  regretted  that 
any  such  imputation  should  have  been  made  either  in  plead- 
ing or  argument,  all  the  evidence  to  support  the  imputation 
of  fraud  was  really  the  evidence  of  the  facts  and  circum- 
stances on  which  we  have  come  to  the  conclusion  we  have 
expressed  adverse  to  the  plaintiff,  and  we  are  unable  to  re- 
lieve him  from  any  part  oi  the  costs  which  the  Vice  Chan- 
cellor directed  him  to  pay.  The  appeal  must  be  dismissed 
with  costs. 

Solicitors:  Rogerson&Ford;  B(ir  Ties  &  Bernard ;  Jones 
&  Starling, 

This   case   went  upon   the  ground  fact  that  they  are  such  is  known  to 

that,    ** prima  fadey  damages    given  them  at  the  time  of  doing  the    act 

against  one  partner  for  a  partnership  complained  of,  and  that  there  shall  be 

act  are  to  be  paid  like  any  other  part-  when  their  act  is  done  in  good  faith  : 

nership  debt,  bat  with  this  exception,  12  Eng.  Rep.,  S22  note, 

that  if  the  damages  were  occasioned  See  Cooley  on  Torts,  144  ^  mo.;  3 

by  the  personal  misconduct  or  culpable  Wait's  Actions  and  Defences,  295  et 

negligence  of  one  partner,   he  alone  m^. 

must  bear  the  consequences " :  Ante,  Mr.  Parsons  (Pars,  on  Part.  (8d  ed.), 

marg.,  p.  199.  818  marg.,  p.  285,  note  «.)  lays  down 

The  doctrine  is  analagous   to  that  the  rule  that  a  suit  for  contribution 

which  lK)lds  that  there  is  no  contribu-  cannot  be  maintained,  either  at  law  or 

tion    between  wrongdoers,  when    the  in  equity,  in  consequence  of  a  recovery 

26  Eng.  Rep.  79 
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against  one  partner  under  a  judgment  are  recoverable  against  his  principal, 

in    an    action    of    tort.      We    doubt  If  sued,  before  defending  the  action,  it 

whether  the  rule  is  quite  so  general.  is  his  duty  to  give  his  principal  notice 

See  12  Eng.  Rep..  822  note  ;  2  Wait's  that  he  may  either  elect  to  conduct  the 

Actions  and  Defences,  800.  defence  or  make  voluntary  satisfaction. 

The  relation  of  principal  and  surety  But  if  the  agent  is  justified  in  defend- 

g^ows  out  of  the  consent  of  all  the  ing  and  incurring  costs  without  spe- 

parties,  and  the  principles  belonging  cine  direction,  he  is  not  justified  in 

to  it,  in  respect  to  the  right  of  recovery  continuing  the  litigation  without  the 

over,  can  have  no  necessary  application  sanction  and  at  the    expense  of    his 

to  a  case  where  one,  without  intentional  principal,  after  the  right  of  the  third 

wrong  on  his  part,  has  been  induced  by  person  has  been  established  by  judg-  , 

the  fraud  of  another  to  do  an  act  for  ment  in  his  favor :   People  «.   Town 

which  he  has  been  held  accountable  as  Auditors,  74  N.  T.,  810,  affirming  10 

for  a  wrong  committed  as  against  a  Hun,  551. 

third  party :  Kenyon  v.  Woodruff,  88        A  municipal  corporation  employing 

Mich.,  810.  one  to  dig  trenches  in  its  streets,  for 

It  seems  that  the  promise  of  indem-  water  pipes,  he  to  guard  and  light 
nity,  which  the  law  implies  on  the  part  them,  and  to  be  responsible  for  all 
of  the  person  at  whose  instance  and  damages  in  case  of  neglect,  is  not  in 
request  another  does  an  act  supposed  pari  delicto  with  the  contractor,  and 
at  the  time  to  be  lawful,  but  which  may  recover  of  him  the  amount  recov- 
tums  out  to  have  been  wrongful  as  to  ered  against  it  by  one  injured  in  con- 
third  persons,  is  limited  to  indemnity  sequence  of  the  contractor's  negligence, 
against  the  natural  consequences  of  the  he  having  been  notified  of  the  suit,  and 
act.  When  the  act  is  a  trespass,  the  had  an  opportunity  of  defending  it  or 
damages  which  the  party  committing  assisting  at  the  defence :  Campbell «. 
the  trespass  might  be  compelled  to  pay  Somervllle,  114  Mass.,  884. 


[10  Chancery  Di?i8ion,  204.] 
M.R.,  Dec.  14,  16,  1878. 
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[1878    A.     62.] 

Municipal  Corporation — Opposinff  BUI  in  ParliammU,  Expentes  of- — Charging  Borough 
Fund — InUrferetiee  with  CormrtaU  Rights — Municipal  Corporations  Act,  18S6  (6 
d:  6  Will.  4,  c,  76).  s.  9^— Municipal  Corporaiiotis  {Borough  Funds)  Act,  1872  (35 
db  36  Vici.  c.  91),  s.  8. 

Municipal  corporations  having  been  reduced  by  the  Municipal  Corporations  Act, 
1886,  from  the  position  of  owners  of  property  to  that  of  trustees,  possess  the  ordinary 
right  of  trustees  to  defend  their  trust  property  and  their  rights  as  trustees  from  at- 
tack at  the  expense  of  the  trust  estate. 

Consequently,  a  municipal  corporation  has  the  right,  either  under  section  92  of 
the  Municipal  Corporations  Act,  1886,  or  under  the' general  law  applicable  to  trus- 
tees, to  defray,  out  of  the  borough  funds  or  rates,  the  expenses  of  any  attack  made 
by  bill  in  Parliament,  whether  against  their  existence  as  a  corporation,  or  against 
their  property,  or  only  against  their  rights,  powers,  or  privileges ;  and  that  right 
is  not  taken  away  by  the  Municipal  Corporations  (Borough  Funds)  Act,  1872. 

Bright  v.  iVor<A(*),  AUomeif- General  v.  Corporation  of  Wtgan{^),  and  Beg.  v. 
Mayor  of  Sheffield  (*),  considered. 

By  an  act  of  Parliament  passed  in  1838  (1  Vict.  c.  12,  Loc. 
and  Pers.)  the  Corporation  of  Brecon  were  empowered  to 

(»)  2  Ph.,  216.  (*)  Kay,  268;  6  D.  M.  &  G.,  62. 

O  Law  Rep.,  6  Q.  B.,  662, 
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purchase  lands  in  the  borough  of  Brecon  for  new  market 
places ;  to  erect  a  market  house  and  buildings ;  to  make  reg- 
ulations for  the  management  of  the  markets;  to  provide 
slaughter  houses,  and  to  levy  tolls. 

By  sect.  34  the  corporation  were  empowered  to  apply  the 
tolls  authorized  by  the  act,  after  payment  thereout  of  the 
expenses  incident  to  providing  the  market  place,  first,  in 
setting  apart  such  sum  as  with  the  tolls  receivable  by  the 
corporation  from  their  other  property  should  be  necessary 
to  make  up  the  annual  sum  of  £210,  the  amount  of  the  net 
annual  income  of  the  corporation  from  the  whole  tolls  of 
the  borough  and  their  other  property;  of  which  sum  of  £210 
a  competent  part  was  to  be  applied  in  defraying  the  interest 
on  incumbrances  affecting  the  corporation  property,  and  the 
remainder  was  to  be  applied  by  the  corporation  *''to  [205 
such  purposes  and  in  such  manner  as  tnejr  were  by  law  then 
authorized  and  empowered  to  apply  their  said  net  annual 
income"  (that  is  to  say,  as  directed  by  sect.  92  of  the  Mu- 
nicipal Corporations  Act,  1836) ;  and  afterwards  such  sur- 
plus tolls  were  to  be  applied  in  or  towards  payment  of  interest 
and  capital  on  mortgages  made  under  the  act ;  and  subject 
thereto,  the  whole  of  tne  surplus  tolls  were  to  be  applied  by 
the  corporation  ^'  to  such  purposes  of  public  benefit  within 
the  said  borough  as  to  them  should  seem  meet." 

The  corporation  built  a  market  house  under  their  act,  but 
having  failed  to  provide  new  market  places  and  slaughter 
houses,  an  act  was  passed  in  1862,  intituled  the  ''Brecon 
Markets  Act,  1862,"  authorizing  a  company  called  the 
"Brecon  Markets  Company"  to  provide  the  necessary  market 

f)laces  and  slaughter  houses.  This  act  contained  the  fol- 
owing  provisions : — 

By  sects.  21  and  22  the  markets  and  fairs  in  the  borough, 
the  market  house,  market  places,  and  the  works  and  conven- 
iences connected  therewith,  the  tolls,  lands,  and  other  prop- 
erty of  the  corporation  were  vested  in  the  company,  witli  the 
exception  of  the  guildhall  and  police  station,  and  a  sum  of 
£200  due  to  the  cor.poration  as  compensation  for  certain 
land  taken  for  the  county  gaol. 

Sect.  42  provided  that  from  and  after  the  commencement 
of  the  act  the  yearly  sum  of  £210  should  be  paid  to  the  corpo- 
ration by  the  company  in  substitution  for  the  annual  sum  of 
£210  mentioned  in  the  act  of  1838. 

Sect.  43  provided  that  the  annual  sum  so  to  be  paid  by 
the  company  should  be  a  first  charge  on  the  tolls,  markets, 
and  market  places  vested  by  the  act  in  the  company,  and 
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(sect.  44)  shoald  be  applied  in  the  maDner  meDtioned  in 
sect.  34  of  the  act  of  1838. 

Sect.  66  provided  that  the  company  might,  from  time  to 
time,  if  and  when  they  thought  fit,  ^^and  with,  bat  not 
without  the  consent  of  the  corporation,"  provide  and  main- 
tain proper  slaughter  houses  upon  such  sites  as  they  thought 
expedient. 

Dt^ct.  80  provided  that  the  company  should  not  at  any 
time  lower,  raise,  or  alter  any  of  the  tolls,  without  in  every 
case  the  consent  of  the  corporation. 

206]  *Sect.  82  empowered  the  company  to  let  the  markets 
and  fs^irs,  market  houses  and  market  places  and  places  for 
fairs,  and  the  slaughter  houses  and  toUs,  for  any  period  not 
exceeding  three  years. 

Sect.  89  provided  that  the  company  and  the  corporation 
might  from  time  to  time  enter  into  and  carry  into  effect  all 
such  contracts  with  respect  to  any  of  the  purposes  of  the  act, 
and  in  accordance  with  the  provisions  thereof,  as  they  re- 
spectively thought  fit. 

Sect.  90.  **  Except  only  as  by  this  act  expressly  provided, 
nothing  in  this  act  contained  shall  take  away,  lessen,  pre- 
judice, or  alter  any  of  the  jurisdictions,  franchises,  estates, 
rights,  interests,  powers,  authorities,  privileges,  or  immuni- 
ties of  the  corporation." 

Acting  under  the  powers  of  this  act,  the  company  pro- 
vided a  cattle  market  in  the  borough,  and  also  erected 
slaughter  houses  on  a  site  selected  and  approved  of  by  the 
corporation,  but  the  corporation  refused  to  give  their  sanc- 
tion to  the  company  using  the  slaughter  houses,  on  the 
ground,  as  it  appeared  from  the  evidence,  that  their  accom- 
modation was  insufficient,  and  that  in  other  respects  they 
were  not  suited  to  the  requirements  of  the  town,  and  would 
create  a  serious  public  nuisance. 

The  company  thereupon,  in  1878,  with  the  sanction  of  the 
Local  Government  Board,  presented  a  bill  in  Parliament 
for  the  extension  of  their  powers.  The  bill  when  introduced 
into  Parliament  contained  the  following  clauses: — 

2.  Power  for  the  company  "  to  use  and  maintain  the 
slaughter  houses  already  provided  and  erected  by  them  on 
the  site  selected  by  the  corporation  as  aforesaid  ....  with- 
out any  further  consent  from  the  corporation;"  such 
slaughter  houses  to  be  deemed  part  of  the  market  place. 

6.  Power  for  the  company  from  time  to  time,  as  or  when 
they  thought  fit,  to  lower  the  tolls,  "notwithstanding  that 
they  might  not  have  obtained  the  consent  of  the  corporation 
thereto,  as  recjuired  by  the  80th  section  o*  the  act  oi  1862." 
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6.  Power  for  the  company  to  let  the  markets,  &o.,  for  ten 
years,  instead  of  three  only,  as  provided  by  sect.  82  of  the 
act  of  1862. 

*9.  Power  for  the  company  to  sell  their  markets,  [207 
property,  and  andertaking,  or  any  part  thereof,  to  the  cor- 
poration. 

14.  Power  for  the  corporation  to  raise  the  purchase^ 
money  by  borrowing  on  mortgage  of  the  premises  par- 
chased. 

17.  The  company  to  be  exempted  from  parochial  rating 
in  respect  of  the  annual  sum  oi  £210,  payable  by  them  to 
the  corporation  ander  the  act  of  1862. 

The  bill  was  petitioned  against  and  opposed  by  the  cor- 
poration, bnt  a  petition  in  favor  of  the  bill  as  it  stood  was 
presented  by  a  very  large  number — the  majority,  it  was 
said — of  landowners  and  ratepayers  of  the  borough. 

The  bill  was  eventually  passed  by  the  committees  of  both 
Houses  of  Parliament,  and  received  the  royal  assent  under 
the  title  of  the  "Brecon  Markets  Amendment  Act,  1878." 
However,  during  the  passage  of  the  bill  through  Parlia- 
ment the  corporation  insisted  on  several  amendments,  some 
of  which  were  adopted.  In  particular,  at  the  instance  of 
the  corporation,  clause  2  was  ultimately  amended  by  direct- 
ing that  the  slaughter  houses  should  be  completed,  altered, 
or  constructed  according  to  plans  to  be  approved  by  the 
Local  Government  Board  ;  and  clauses  6  and  17  were  en- 
tirely expunged. 

The  corporation  having  proposed  to  charge  the  expenses 
incurred  by  them  in  opposing  the  bill  upon  the  funds  or 
rates  of  the  borough,  this  action  was  instituted  against  the 
corporation  by  the  Attorney-General,  at  the  relation  of  two 
ratepayers  of  the  borough,  for  an  injunction  restraining  the 
corporation  from  charging  or  attempting  to  charge  any  of 
such  expenses  upon  the  borough  fund  or  borough  rate,  or 
any  other  fund  or  rate  under  the  control  of  the  corporation, 
or  upon  any  part  or  parts  of  such  funds  or  rates  respect- 
ively ;  and  from  applying  any  moneys  produced  or  to  be 
produced  by  any  rates  or  funds  under  the  control  of  the 
corporation  in  or  towards  the  payment  of  any  of  the  said 
expenses,  unless  and  until  such  consent  and  sanction  to  the 
said  opposition  to  the  said  bill,  and  the  charge  and  pay- 
ment of  the  expenses  thereof  upon  or  out  of  such  funds  or 
rates  should  have  been  given  as  required  by  the  Municipal 
Corporations  (Borough  Funds)  Act,  1872  (35  &  36  Vict.  c.  91). 

The  statement  of  claim  alleged,  and  it  was  admitted  by 
the  ^defendants,  the  corporation,  that  no  resolution     [20o 
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had  ever  been  passed  by  the  corporation,  or  the  council 
thereof  as  a  governin/j  body,  or  by  the  owners  and  rate- 
payers of  the  borongh  m  accordance  with  the  provisions  of 
the  Mnnicipal  Corporations  (Borough  Funds)  Act,  1873,  or 
otherwise,  charging  or  consenting  to  charge  the  expenses  of 
the  corporation's  opposition  to  the  bill  on  the  funds  or  rates 
of  the  Dorough  or  any  part  thereof ;  that  no  meeting  of  the 
corporation,  or  the  council  thereof,  had  in  fact  ever  been 
summoned  for  the  purpose,  and  no  meeting  of  the  owners  and 
ratepayers  of  the  borough  had  ever  been  held  or  summoned 
for  the  purpose  of  considering  whether  such  expenses 
should  be  chained  on  or  paid  out  of  the  funds  or  rates 
of  the  borough,  or  how  the  expenses  should  be  borne ;  and 
that  no  approval  of  any  such  step  by  the  Local  Grov- 
ernment  Board  of  the  borough  had  ever  been  given  or  ap- 
plied for  by  the  corporation. 

The  corporation  in  their  statement  of  defence  denied  that 
they  were  bound  to  comply  with  the  provisions  of  the  Munici- 

Eal  Corporations  (Borough  Funds)  Act,  1872,  and  claimed  to 
e  exempt  from  complying  with  the  provisions  of  sect.  4  of 
the  said  act  on  the  following  grounds :  (1)  that  the  bill  in- 
troduced by  the  company  would,  if  passed  into  law  in  the 
form  in  which  it  was  introduced,  have  been  prejudicial  to 
the  rights  and  interests  of  the  burgesses  and  inhabitants  of 
the  borough  ;  would  have  legalized  the  creation  and  con- 
tinuance of  public  nuisances  within  the  borough ;  would 
have  deprived  the  corporation  of  rights,  powers,  and  privi- 
leges conferred  on  them  by  the  Municipal  Corporations  Acts 
and  the  other  acts  in  force  relating  to  the  borough ;  and 
would  have  deprived  the  corporation  and  the  burgesses  of  a 
considerable  part  of  the  income  which  they  derived  from 
the  borough  rate :  (2)  that  the  opposition  complained  of, 
and  the  incurring  of  the  expenses  complained  of,  were 
proper  and  necessary  for  the  public  benefit  and  interests  of 
the  burgesses  and  inhabitants  of  the  borough,  and  for  the 
protection  of  tlieir  rights  and  property,  and  for  carrying  into 
effect  the  provisions  of  the  Municipal  Corporations  Acts  and 
the  other  acts  relating  to  the  borough,  and  had  been  duly 
sanctioned  and  directed  by  the  council  of  the  borough : 
(3)  that  under  the  acts  of  1838  and  1862  the  corporation  had 
a  surplus  borough  fund  applicable  for  payment  of  the  ex- 
209]  penses  complained  of,  and  out  *of' which  they  were 
entitled  to  defray  such  expenses :  (4)  that  the  payment  of 
such  expenses  was  authorized  by  the  Municipal  Corpora- 
tions Act,  1835  (5  &  6  Will.  4,  c.  76),  s.  92:  (6)  that  the 
corporation  had  done  all  things  necessary  to  entitle  them 


Vol  X.]  CHANCERY  DIVISION.  631 

M.R.  Attorney-General  v.  Mayor  of  Brecon.  1878 

—  — _■■  Til  •'ll.__. 

to  pay  such  expenses  out  of  the  said  surplus  f and  :  and 
(6)  that  the  power  of  the  corporation  to  charge  and  pay  such 
expenses  on  and  out  of  the  said  surplus  fund  without  com- 
plying with  the  provisions  of  sect.  4  of  the  Municipal  Cor- 
porations (Borough  Funds)  Act,  1872,  was  saved  to  them  by 
the  8th  sect,  of  that  act. 

The  corporation  further  contended  that  under  the  provi- 
sions of  sect.  92  of  the  Municipal  Corporations  Act,  18^, 
they  were  entitled,  under  the  circumstances,  to  pay  the  ex- 
penses in  question  out  of  the  borough  fund  as  well  as  out  of 
the  surplus  fund. 

The  Attorney-General  alleged  in  his  reply  that  the  sur- 

})lus  fund  referred  to  by  the  corporation  in  their  defence 
ormed  part  of  the  borough  fund  within  the  Municipal  Cor- 
porations Act,  1835;  that  the  defendants  were  one  of  the 
corporations  named  in  schedule  A  to  that  act ;  that  they 
had  no  surplus  of  their  borough  fund  within  that  act ;  and 
that  they  had  no  power,  either  under  that  act  or  otherwise, 
to  charge  the  expenses  incurred  by  their  opposition  to  the 
bill  in  question  upon  any  of  the  funds,  rates,  or  properties 
of  the  borough. 

From  the  evidence  on  the  part  of  the  ratepayers  it  ap- 
peared that  after  bringing  into  account  the  sums  payable 
under  sect.  34  of  the  act  of  1838,  and  sect.  42  of  the  act  of 
1862,  and  providing  for  the  matters  specifically  mentioned 
in  sect.  92  of  the  Municipal  Corporations  Act,  1835,  there  was 
no  surplus  fund  applicable  for  the  public  benefit  within  the 
meaning  of  the  latter  act. 
Issue  having  been  joined,  the  action  now  came  on  for  trial. 
Whitehorne^  and  macnagJiten^  for  the  Attorney-General : 
There  being  no  surplus  fund  under  the  act  of  1838,  the  cor- 
poration have  no  power  to  apply  the  borough  funds  or  rates 
in  payment  of  the  expenses  of  opposing  this  bill.  They 
might  possibly  have  done  so  had  they  ob^ined  the  sanction 
of  the  ratepayers  by  special  meeting  for  the  purpose  under 
» sect.  4  of  tne  Municipal  Corporations  (Borough  Funds)  Act, 
1872 ;  but  that  they  failed  to  do ;  therefore  that  act  does  not 
apply  to  the  present  case. 

*The  whole  question  then  turns  upon  the  meaning  [210 
of  sect.  92  (*)  of  the  Municipal  Corporations  Act,  1835  ;  that 

(')  The  material  parts  of  sect.  92  of  moneys,  does,  chattels,  and  valuable 
the  Municipal  Corporations  Act,  1885  securities  belonging  or  payable  to  any 
(5  &  6  Will.  4,  c.  76),  are  as  follows: —  body  corporate  named  in  conjunction 
"After  the  election  of  the  treasurer  in  with  the  said  borough  in  the  said 
any  borough,  the  rents  and  profits  of  schedules  (A)  and  (B),  or  to  any  mem- 
all  hereditaments,  and  the  interest,  ber  or  officer  thereof  in  his  corporate 
dividends,  and  annual  proceeds  of  all  capacity,  aikl  every  fine  or  penalty  for 
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is  to  say,  the  question  is  whether  these  expenses  are  to  be 
considered  as  ^^  expenses  necessarily  incnrred  in  carrying 
into  effect  the  provisions  of  that  act." 

In  the  first  place,  we  submit  that  those  words  do  not  in- 
clude opposing  a  bill  in  Parliament ;  nor  have  the  corpora- 
tion brought  themselves  within  the  clause  immediately 
following  as  to  the  application  of  the  borough  fund  ''for 
211]  the  public  benefit  of  the  ^inhabitants,"  inasmnch  as 
there  is  no  surplus  fund :  Reg.  v.  Mayor  of  Sheffield  ('). 

It  is  true  tnat  in  Attorney-OenefaZ  v.  Corporation  of 
Wigan  ('),  the  expenses  of  a  parliamentarv  opposition  were 
allowed,  although  there  was  no  surplus  fund :  but  all  the 
court  there  decided  was  that  it  would  not  grant  an  interloc- 
utory injunction  to  prevent  such  an  application  of  the 
borough  fund ;  no  rule  being  laid  down  as  to  what  would 
be  done  at  tile  hearing.  Moreover,  that  decision  is  com- 
mented upon  with  disapproval  by  the  Court  of  Queen's 
Bench  in  Reg.  v.  Mayor  cf  SheffleCd. 

The  corporation  will  probably  rely  on  Bright  v.  North  (*), 
Attorney-OeneraZ  v.  Andrews  (*),  and  Attorney-OeneraZ  v. 
Mayor  of  Norwich  (*),  as  authorities  that  a  corporation  may 

any  offence  against  this  act  (the  appli-  and  corporate  buildings,  and  towards 
cation  of  which  has  not  been  already  the  payment  of  the  constables,  and  of 
provided  for)  shall  be  paid  to  the  treas-  all  other  expenses  not  herein  otherwise 
nrer  of  such  borouffn  :  and  all  the  provided  for  which  shall  be  oecessaply 
moneys  which  he  shall  so  receive  shall  incurred  in  carrying  into  effect  the  pro- 
be carried  by  him  to  the  account  of  a  visions  of  this  act,  and  in  case  the 
fund,  to  be  called*  The  Borough  Fund';  borough  fund  shall  be  more  than  snf- 
and  such  fund/' subject  to  the  payment  ficient  for  the  purposes  aforesaid,  the 
of  debts,  &c.,  "shall  be  applied  to-  surplus  thereof  shall  be  applied,  under 
wards  the  payment  of  the  salary  of  the  the  direction  of  the  council,  for  the 
mayor,  and  of  the  recorder  and  of  the  public  benefit  of  the  inhabitants  and 
police  magistrate  hereinafter  mentioned  improvement  of  the  borough  .  .  .  And 
when  there  is  a  recorder  or  police  magis-  in  case  the  borough  fund  shall  not  be 
trate,  and  of  the  respective  salaries  of  sufiicient  for  the  purposes  aforesaid,  the 
the  town  clerk  and  treasurer,  and  of  council  of  the  borough  is  hereby  author- 
every  other  officer  whom  the  council  ized  and  required  from  time  to  time  to 
shall  appoint,  and  also  toward  the  pay-  estimate,  as  correctly  as  may  be.  what 
ment  of  the  expenses  incurred  from  amount,  in  addition  to  such  fund,  will 
time  to  time  in  preparing  and  printing  be  sufficient  for  the  payment  of  the  ex- 
burgess  lists,  ward  lists,  and  notices,  penses  to  be  incurred  in  carrying  into 
and  in  other  matters  attending  such  effect  the  provisions  of  this  act ;  and 
elections  as  are  herein  mentioned,  and,  in  order  to  raise  the  amount  so  esti- 
in  boroughs  which  shall  have  a  separate  mated  the  said  council  is  hereby  au- 
court  of  sessions  of  the  peace,  as  is  thorized  and  required  from  time  to  time 
hereinafter  provided,  towards  the  ex-  to  order  a  borough  rate  in  the  nature 
penses  of  the  prosecution,  maintenance,  of  a  county  rate  to  be  made  within  the 
and  punishment  of  offenders,  and  to-  borough,"  &c. 
wards  such  other  sum  to  be  paid  by  (*)  Law  Rep.,  6  Q.  B.,  662. 
such  borough  to  the  treasurer  of  such  (*)  Kay,  268 ;  6  D.  M.  jk  G.,  52. 
county  as  is  hereinafter  provided,  and  (')  2  Ph.,  216. 
towards  the  expense  of  maintaining  (*)  2  Mac.  ^  G.,  225. 
the  borough  gaol,  house  of  correction,  \f)  2  My.  .<&  Or.,  i06. 
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apply  their  fands  in  resisting  a  bill  in  Parliament;  but 
those  decisions  went  upon  the  ground  that  such  a  resistance 
was  justifiable  if  the  bill  prejudicially  affected  the  property 
of  the  corporation,  or  threatened  their  existence  as  a  cor- 
poration. 

Secondly,  assuming  that  sect.  92  would  authorize  such 
an  expenditure  if  the  opposition  were  necessary  lor  the  de- 
fence of  the  property  or  existence  of  the  corporation,  then 
we  say  that  that  was  not  the  case  here ;  for  the  existence  of 
the  corporation  was  certainly  not  threatened  by  this  bill, 
and  as  regards  property  they  had  none,  inasmuch  as  by  the 
act  of  1862  their  entire  property,  with  trifling  exceptions, 
was  transferred  to  thje  company. 

Thirdly,  the  corporation,  being  in  the  position  of  trustees 
for  the  ratepayers,  are  bound,  if  they  expend  their  trust 
money  in  protecting  the  trust  property,  to  show  that  the 
expenditure  is  reasonable  and  proper — as  was  laid  down  by 
Lord  Justice  Turner  in  Attorney-General  v.  Corporation  of 
Wigan{^\  and  by  Mr.  Justice  Blackburn  in  Meg.  v.  Mayor 
of  8heffield{^).  But  here  we  show  that  the  expenditure  was 
neither  reasonable — ^for  a  majority  of  the  ratepayers  were  in 
favor  of  the  bill — nor  proper,  for  the  corporation  who,  be- 
fore the  passing  of  the  Municipal  Corporations  (Borough 
Funds)  Act,  1872,  might  have  maintained  their  right  to  act 
*on  their  own  judgment  as  to  whether  it  was  proper  [212 
to  oppose  or  not,  iiad  by  that  act  a  special  means  provided 
to  enable  them  to  ascertain  the  opinion  of  the  ratepayers ; 
so  that,  by  not  having  adopted  the  course  so  provided  for 
them,  their  responsibility  has  been  proportionately  increased. 

I7icey  Q.C.,  and  H.  8.  Wright^  for  the  defendants,  the  cor- 
poration :  The  92d  section  of  the  Municipal  Corporations 
Act,  after  providing  that  the  borough  fund,  that  is,  the  in- 
come of  the  corporation  property,  may  be  applied  towards 
the  expenses  "which  shall  be  necessarily  incurred  in  carry- 
ing into  effect  the  provisions  of  the  act,''  goes  on  to  provide 
that,  "in  case  the  borough  fund  shall  not  be  sufficient  for 
the  purposes  aforesaid,'^  the  council  of  the  borough  may 
order  a  borough  rate  in  the  nature  of  a  county  rate ;  and 
that  such  a  borough  rate,  "  subject  to  the  provisions  here- 
inbefore contained,  shall  be  applied  to  all  purposes  to  which 
before  the  passing  of  this  act  a  borough  rate  or  county  rate 
was  by  law  applicable  in  such  borough  or  county."  Ac- 
cording to  the  general  law,  and  lookijig  at  the  intention  of 
the  act  as  shown  by  the  preamble,  coupled  with  sects.  90 
and  92,  we  submit  that  we  were  entitled  to  defray  these  ex- 

0)  5  D.  M.  <fc  G.,  56.  O  Law  Rep.,  6  Q.  B.,  668. 

26  Eng.  Rep.  80 
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penses  out  of  the  borough  fund  or  by  a  borough  rate,  as  be- 
ing "expenses  necessarily  incurred  in  carrying  into  eflfect 
the  provisions  of  the  act,"  the  corporation  being — as  Lord 
Hatherley,  when  Vice-Chancellor,  said  in  Attorney -Oeneral 
V.  Corporation  of  Wigan  (') — responsible  for  the  good  rule 
and  government  of  the  town,  and  therefore  justified  in  op- 
posing any  enroachment  on  their  authority. 

The  question  then  is,  were  not  the  rights  of  the  corpora- 
tion, as  the  governing  body  of  the  borough,  sought  to  be 
interfered  with  by  this  bill  to  such  an  extent  as  to  justify 
their  opposition  t  Looking  at  the  bill  as  originally  intro- 
duced, it  is  impossible  not  to  come  to  the  conclusion  that  it 
very  materially  interfered  with  existing  rights  of  the  corpo- 
ration ;  for,  amongst  other  things,  it  sought  to  dispense  with 
their  consent  as  to  the  user  of  the  slaughter-houses — a  very 
important  matter  on  sanitary  grounds ;  also  to  enable  the 
213]  company  to  lower  the  tolls  without  the  *consent  of 
the  corporation  ;  also  to  give  a  power  of  purchasing  to  the 
corporation — which  surely  entitled  the  corporation  to  have 
a  voice  in  the  settlement  of  the  terms  on  which  such  pur- 
chase should  be  made;  and  to  exempt  the  company  from 
parochial  rates  in  respect  of  the  annual  sum  of  £210  paya- 
ble by  them,  thus  throwing  an  additional  burden  on  the 
other  ratepayers. 

In  Attorney  Oeneral  v.  Corporation  of  Wigan  {*\  it  was 
held  that,  under  sects.  90  and  92  of  the  Municipal  Corpora- 
tions Act,  the  corporation,  whether  they  had  any  surplus 
borough  fund  or  not,  were,  by  virtue  of  their  right  to  pre- 
vent a  nuisance,  justified  in  applying  their  funds  in  oppos- 
ing a  bill  for  legalizing  the  abstraction  of  water  from  a  river 
which  constituted  the  main  sewer  of  the  town.  So  here  we 
say  that  this  bill  proposed  to  legalize  what  would,  in  the 
opinion  of  the  corporation,  have  occasioned  a  serious  nui- 
sance; for  the  bill  sought  to  deprive  the  corporation  of 
their  control  over  the  user  of  the  slaughter  houses.  We 
therefore  come  strictly  within  Attorney  Oeneral  v.  Corpora- 
tion of  Wigan. 

Reg.  V.  Corporation  of  Tamworth  (')  is  an  authority  that 
costs  of  litigation  undertaken  bona  fide  and  on  reasonable 
grounds  for  the  defence  of  corporate  rights,  may  be  paid 
out  of  the  borough  fund,  though  such  litigation  is  event- 
ually unsuccessful.  In  the  present  case  the  corporation  had 
distinct  rights,  which,  we  submit,  they  were  entitled  to  de- 
fend just  as  much  as  if  their  property,  and  not  merely  their 
rights  had  been  attacked. 

(')  Kay,  277.         (»)  Kay,  268;  6  D.  M.  4  G.,  62.  (»)  19  L.  T.  (N.S.),  488. 


Vol  X.]  CHANCERY  DIVISION.  635 

M.R.  Attorney-General  v.  Mayor  of  Brecon.  1S78 

[They  were  stopped  by  the  court.] 

Whitehorne^  in  reply :  In  all  the  cases  in  which  corpora- 
tions have  been  allowed  the  expenses  of  opposing  a  bill  in 
Parliament,  the  bill  has  sought  to  interfere  with  actual 
property  of  the  corporation,  not  simply  with  their  powers. 

We  submit  that  tnis  case  is  covered  by  Reg.  v.  Mayor  of 
Sheffield  {'\  where  the  Court  of  Queen's  Bench  considered 
that  Attorney 'Oeneral  v.  Corporation  ofWigan  was  decided 
on  technical'grounds,  and  expressed  dissatisfaction  with  the 
Vice-Chancellor's  view  of  the  meaning  of  the  Municipal 
Corporations  Act. 

*[Jes8el,  M.R.:  It  is  singular  that  Bright  v.  [214 
North  (•)  does  not  appear  to  have  been  cited  in  Reg.  v. 
Mayor  of  Shield  (*).  It  is  certainly  unfortunate  that  it 
was  not  consiciered  by  the  Court  of  Queen's  Bench.] 

Bright  v.  North  is,  no  doubt,  the  strongest  case  against 
me,  but  it  is  distinguishable  on  the  ground  that  there  was 
actual  property,  namely,  river  banks,  which  the  bill  threat- 
ened to  affect  injuriously ;  whereas  in  the  present  case  there 
was  no  interference  with  property  at  all. 

This  bill  imperilled  neither  the  property  nor  the  existence 
of  the  corporation.  At  most,  it  affected  only  certain  of 
their  rights :  and  surely  a  corporation  is  not  entitled  to  ap- 
ply its  funds  in  opposing  every  bill  that  may  affect  them, 
nowever  incidentally.  What  Lord  Justice  James,  when 
Vice-Chancel  lor,  said  in  Attorney -Oeneral  v.  West  Hartle- 
pool Improvement  Commissioners  (')  is  very  applicable  to 
this  case:  "One  cannot  but  feel  that  if  there  were  an  un- 
limited power  for  bodies  of  this  kind  to  apply,  whenever 
they  migbt  think  fit,  to  Parliament  at  the  expense  of  their 
constituents,  they  themselves  having  determined  to  do  it  of 
their  own  mere  motion,  without  calling  a  general  meeting 
of  the  ratepayers  .  .  .  one  can  easily  see  there  would  be  a 
great  deal  of  that  class  of  professional  business  got  up  which 
would  be  done  at  the  expense  of  the  ratepayers." 

We  submit,  therefore,  that  this  opposition,  having  been 
conducted  against  the  wishes  of  a  majority  of  the  ratepayers, 
and  without  any  attempt  first  to  ascertain  the  opinion  of 
the  general  body  upon  the  subject,  was  unreasonable  and 
improper ;  and  that,  consequently,  the  burden  of  defraying 
the  expenses  of  an  opposition  so  conducted  should  not  be 
thrown  upon  the  ratepayers. 

Jessel,  M.R.:  The  case  before  me  is  one  of  a  very  spe- 
cial character,  and  one  which,  as  far  as  I  know,  has  never 

(»)  Law  Rep.,  6  Q.  B.,  652.       («)  2  Ph.,  216.       (»)  Law  Rep.,  10  Eq.,  152,  157. 
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occurred  before.  It  raises  important  questions  both  as  re- 
gards the  meaning  of  public  acts  of  Parliament  and  as 
regards  the  general  law. 

215]  *In  the  first  place,  there  is  no  doubt  that  the 
Municipal  Corporations  Acts  were  intended  to  impose  great 
restrictions  on  the  dealings  by  municipal  corporations  with 
the  corporate  funds.  In  substance,  whatever  the  words  used 
were,  the  Municipal  Cori>orations  Act,  1835,  reduced  mu- 
nicipal corporations  from  the  position  of  owners  of  property 
to  the  position  of  trustees  of  property.  Instead  of  having 
the  power  which  such  corporations  possessed  before  the 
passing  of  the  act — and  sometimes  abused — of  disposing  of 
their  property  pretty  well  in  any  way  they  thought  fit,  they 
were  restricted  to  certain  definite  purposes  pointed  out  by 
the  92d  section  of  the  act,  that  being  the  principal  section 
and  the  others  being  merely  ancillary.  In  substance,  as  I 
have  said,  they  were  reduced  to  the  position  of  trustees. 

The  92d  section  provided  for  certain  expenses  which,  in 
the  case  of  the  borough  funds  not  showing  a  surplus  over 
what  I  will  call  the  ordinary  expenses  of  the  borough,  were 
restricted  to  expenses  necessary  for  carrying  the  purposes 
of  the  act  into  execution.  Probably  more  definite  words 
might  have  been  used  ;  for  the  word  "  necessary,"  like  most 
other  words  in  the  English  language,  has  only  a  relative 
meaning,  and  what  may  be  necessary  in  one  case  may  not 
be  so  in  another ;  you  cannot  lay  down  any  absolute  rule  as 
to  what  is  necessary. 

Now  it  is  manifest,  the  moment  you  read  the  act,  that  if 
you  read  "purposes"  as  meaning  merely  ''express  pur- 
poses," a  corporation  would  be  left  in  this  position — that 
they  could  not  even  defend  their  property  or  their  very  ex- 
istence against  attack.  If,  therefore,  the  word  *'  purposes" 
is  to  be  read  in  the  narrowest  sense,  that  is,  as  meaning  the 
purposes  expressed  by  name  in  the  act,  this  would  follow, 
that  if  an  action  of  ejectment,  or  what  is  now  called  an  ac- 
tion for  recovery  of  land,  were  brought  against  the  corpo- 
ration to  get  from  them  the  whole  of  their  landed  property, 
they  would  not  be  justified,  under  the  Municipal  Corpora- 
tions Act,  in  incurring  the  costs  of  defending  that  action. 
That,  of  course,  is  too  extravagant,  and  it  must  therefore  be 
assumed  that  there  is  to  be  found  somewhere,  either  under 
the  word  ''purposes,"  as  mentioned  in  the  92d  section,  or 
under  the  general  law,  a  provision  for  such  a  case  as  that. 

Again,  if  a  proceeding  were  taken  to  destroy  their  charter 
216j     of  *incorporation,    either  directly  or  indirectly,  it 
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woald  be  absurd  to  say  that  the  corporation  were  not  en- 
titled to  resist  those  proceedings,  and  not  the  less  so  if  the 
proceedings  were  by  hill  in  Parliament  instead  of  by  action 
in  a  court  of  law.  Acts  threatening  the  existence  of  the 
corporation  itself  must  be  resisted,  and  must  be  resisted,  of 
course,  at  the  expense  of  the  corporation.  Here  again,  if 
you  read  the  word  *'  purposes  "  in  the  narrow  and  restricted 
view,  it  would  be  difficult  to  find  any  such  purpose  ex- 
pressed in  the  act ;  but  you  must  either  read  it  in  the  larger 
way,  or  else  you  must  assume  that  the  Legislature  intended 
that  the  ordinary  rights  of  corporations  in  defending  them- 
selves against  attack,  whether  by  action  at  law  or  by  bill  in 
Parliament,  or  otherwise,  should  be  reserved  to  them,  ft 
does  not  appear  to  me  to  be  very  material  to  consider  which 
is  the  proper  view  to  take,  because  they  both  conduct  you 
to  the  same  conclusion,  that  is  to  say,  according  to  the  first 
view  the  words  to  be  found  in  the  act  of  Parliament  imply 
that  there  must  be  a  mode  of  construction  which  includes 
such  objects ;  and  according  to  the  second  view  the  act  of 
Parliament  reserves  the  ordinary  rights  of  corporations  as 
of  persons  to  defend  themselves. 

That  being  so,  and  independently  of  the  recent  act  of  Par- 
liament, what  is  the  principle  upon  which  corporations 
should  be  allowed  to  defend  themselves?  There  are  de- 
cisions which  go  expressly  to  defending  their  property  from 
attack  and  defending  their  existence  from  attack.  Does 
not  the  principle  go  further  1  The  existence  of  a  municipal 
corporation  is  an  existence  not  simply  for  the  purpose  of 
affixing  a  seal,  but  for  the  purpose  of  the  government  of  the 
town ;  and  therefore  if  their  duties  and  rights  of  govern- 
ment are  interfered  with,  their  existence  is  to  that  extent 
interfered  with,  though  it  is  not  the  actual  existence  of  the 
corporation.  It  is  the  existence  of  their  corporate  powers 
which  in  fact  goes  to  make  up  the  entire  existence  or  a  cor- 
poration ;  and  it  appears  to  me  that  a  corporation  has  the 
right  to  defend  its  powers  when  attacked,  upon  the  same 
principle  that  it  has  the  right  to  defend  its  actual  existence 
from  attack. 

Supposing  the  corporation  has  a  power  to  regulate  the 
fairs  and  markets  within  the  borough,  and  an  individual 
claims  the  right,  as  lord  of  the  manor,  to  control  the  regu- 
lations of  the  fairs  *and  markets,  then  it  is  clear  the  [217 
right  to  make  the  regulations  is  in  the  nature  of  property — 
a  right  to  levy  tolls,  and  so  on. 

But  suppose  a  company  is  established  to  take  possession 
of  the  fairs  and  markets,  and  levy  the  tolls  and  take  them 
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out  of  the  bands  of  the  corporation,  and  promotes  a  bill  in 
Parliament  for  the  purpose,  there  it  is  also  quite  clear  ;  but 
suppose  there  is  no  property  in  the  corporation  at  all,  but 
merely  a  right  to  regulate  the  fairs  and  markets,  that  is,  to 
prescribe  the  places  where  the  fairs  and  markets  shall  be 
neld,  to  prescribe  the  tolls  that  shall  be  taken  in  respect  of 
them,  and  to  prescribe  the  times  at  which  the  fairs  and 
markets  are  to  be  held — is  it  to  be  supposed  that  an  indi- 
vidual or  a  company  can  present  a  bill  to  Parliament  for 
taking  away  those  privileges  and  duties  of  the  corporation, 
and  that  the  corporation  shall  have  no  power  of  defending 
itself,  shall  have  no  right  to  expend  the  money  necessa^ 
£or  defending  its  privileges  and  duties  as  a  corporation  ?  It 
appears  to  me  that  the  mere  statement  of  the  question  shows 
that  there  is  no  valid  distinction  between  the  right  of  prop- 
erty— which,  after  all,  is  only  held  by  the  corporation  as 
trustee  for  public  purposes — and  the  powers  and  privileges, 
forming  a  larger  or  possibly  a  smaller  share  of  the  govern- 
ment of  the  town  which  are  conferred  on  the  corporation, 
and  with  which  it  is  sought  to  interfere.  As  I  said  before, 
it  seems  to  me  that,  on  principle,  you  must  imply  a  right  in 
the  corporation  to  defend  itself  from  such  an  attack. 

Now,  if  that  is  so,  it  is  of  very  little  consequence,  as  I 
have  said,  by  what  means  that  conclusion  is  arrived  at.  I 
find  the  judges  in  some  cases  have  adopted  the  one  method, 
that  is,  they  have  read  the  right  as  implied  in  the  term 
''necessary  expenses"  in  the  act  of  Parliament.  In  others 
they  have  adopted  the  second  method,  and  said  the  act  of 
Parliament  must  be  intended  to  reserve  to  the  corporation 
the  ordinary  rights  of  corporations.  It  does  not  appear  to 
me,  as  I  said  before,  material  which  method  is  adopted ; 
but  I  think  it  is  quite  clear  that  the  decisions  go  to  this, 
that  the  right  of  a  corporation  to  defend  itself  from  an 
attack  of  this  kind  extends  not  merely  to  property — not 
merely  to  the  existence  of  the  corporation  in  the  smallest 
sense,  that  is,  to  the  continued  existence  of  the  corporation 
as  such,  but  to  its  existence  also  in  the  larger  sense,  that  is, 
218]  to  the  existence  of  the  corporation  *with  all  its  rights 
and  privileges;  and  that  an  attack  on  a  substantial  portion 
of  its  privileges,  rights,  and  duties,  is  as  much  within  the 
purview  of  the  authorities  as  an  attack  on  its  property  or 
Its  mere  existence. 

First  of  all,  as  regards  authority,  the  strongest  case  on 
the  part  of  the  relators  is  certainly  that  of  Reg.  v.  Mayor 
ofSaeffield  (*).    I  by  no  means  say  that  that  case  is  not,  in 

(*)  Law  Rep.,  6  Q.  B.,  652. 
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my  opinion,  rightly  decided,  or  that  I  have  any  cause  for 
criticising  it  adversely,  but  it  does  not  go  to  the  extent  con- 
tended for  on  behalf  of  the  relators. 

The  judgment  of  the  Lord  Chief  Justice  goes  very  much 
upon  the  principle  that  I  have  mentioned.  He  says  (*), 
''with  regard  to  the  expenses  incurred  in  opposing  the  bill 
in  Parliament,  I  think  it  is  abundantly  clear,  and  open  to 
no  doubt  or  question,  that  that  was  a  purpose  to  which, 
looking  at  the  words  of  the  section,  it  was  altogether  beyond 
the  scope  of  the  municipal  government,  or  anything  to  be 
done  under  that  act  of  rarliament  in  a  borough  witnout  a 
surplus  fund,  to  apply  the  borough  funds."  ''Altogether 
beyond  the  scope  of  the  municipal  government."  That  is  the 
ground  of  his  decision.  I  shall  show  presently  that  in  this 
case  the  purpose  is  by  no  means  beyond  the  scope  of  the 
municipal  government. 

Then  his  Lordship  goes  into  the  reasons  for  coming  to 
that  conclusion,  and  justifies  it.  But  he  then  goes  on  to 
comment  on  a  case  in  which  I  must  say  a  different  conclu- 
sion to  a  certain  extent  seems  to  have  been  arrived  at ;  I 
mean  the  case  of  Attorney  Oeneral  v.  Corporation  of  Wi- 
gan  (') ;  but  it  is  c[uite  plain  that  the  ground  of  the  Lord 
Chief  Justice's  decision  is  that  the  opposition  in  question 
was  beyond  the  scope  of  the  municipal  government. 

Then  Mr.  Justice  Blackburn,  in  his  judgment,  says  this: 
"Those  are  two  separate  questions;  first,  whether  they 
might  lawfully  and  properly  do  what  they  did  ;  secondly, 
whether  they  might  charge  the  borough  fund  for  the  pur- 
pose." Then,  after  explaining  the  object  of  the  act,  he  says 
this:  [His  Lordship  then  read  part  of  the  judgment  at 
p.  663,  commencing  "Now,  can  we  say  as  to  *the8e  two  [219 
matters,"  down  to  "  the  objects  of  the  acts  within  the  general 
terms,"  and  continued:]  So  that  Mr.  Justice  Blackburn's 
decision  comes  to  this,  that  inasmuch  as  the  corporation  had 
property,  and  inasmuch  as  the  income  of  the  property  was 
applicable  to  the  borough  fund,  the  preservation  of  that 
property  must  be  considered  a  purpose  of  the  act.  That  is 
one  way  of  putting  it,  but  he  nnds  it  a  purpose  of  the  act 
by  inference ;  it  is  not  within  the  express  powers.  It  con- 
sequently comes  to  this,  that  any  necessary  incident  to  prop- 
erty (and  there  is  no  distinction  in  the  world  that  I  can  see 
between  property  and  powers  for  this  purpose)  is  a  purpose 
of  the  act. 

Again,  I  will  go  back  to  the  illustration  I  have  already 
given,  which  is  very  germane  to  this  case,  the  regulation  of 
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the  markets.  The  right  of  regalating  the  markets  is  part 
of  the  muQicipal  government  of  the  town  :  it  is  part  of  the 
rights  and  privileges  enjoyed  by  the  corporation,  and  is  as 
much  within  the  judgments  of  the  Lord  Chief  Jastice  and 
Mr.  Justice  Blackburn  as  actual  property  in  the  market 
itself.  It  is  vested  in  the  corporation  for  the  benefit  of  the 
town  as  part  of  the  government  of  the  town ;  and  he  who 
seeks  to  interfere  witn  the  privileges  and  duties  connected 
with  the  regulations  must  be  resisted,  and,  of  course,  re- 
sisted at  the  expense  of  the  corporation. 

It  does  not  appear  to  me  that  that  judgment  at  all  pre- 
vents a  corporation  defending  an  attack  upon  such  a  por- 
tion of  its  privileges. 

Now  I  come  to  a  case  which  does  not  appear  to  have  been 
cited — and  I  am  sorry  it  was  not — in  Jieg.  v.  Mayor  of 
S/ieffield  C).  It  is  a  case  which,  of  course,  as  far  as  I  am 
concerned,  is  of  higher  authority  than  the  judgment  of  the 
Queen^s  Bench,  because  it  is  a  judgment  of  the  Lord  Chan- 
cellor. It  is  the  well  known  case  of  Bright  v.  North  ("). 
When  I  come  to  read  that  case  I  find  this.  There  was  an 
act  of  Parliament  providing  for  the  better  conservation  of 
the  banks  of  the  River  Ouse.  The  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  six  districts,  and  it  was 
provided  that  the  portion  of  the  banks  comprised  within 
each  district  should  be  maintained  by  commissioners  to  be 
appointed  from  among  the  owners  of  lands  of  a  certain 
220]  quantity  within  such  ^district,  by  means  of  funds  to 
be  levied  by  a  district  rate,  not  exceeding  Ss.  an  acre  in 
each  year ;  and  the  fund  so  raised  was  to  be  applied  ^'  in 
making,  doing,  constructing,  and  executing,  all  such  works, 
acts,  matters,  and  things,  as  by  such  commissioners  should 
from  time  to  time  be  deemed  necessary,  proper,  or  expedi- 
ent for  putting  so  much  of  the  bank  as  was  situate  within 
their  respective  districts  into  and  for  maintaining  the  same 
in  a  permanent  state  of  stability." 

As  I  read  the  report  of  the  case,  and  as  I  know  from  ex- 
perience as  regards  other  similar  acts  of  Parliament,  there 
IS  no  pretence  for  saying  that  the  ownership  of  the  banks 
was  taken  away  from  the  landowners  and  vested  in  the 
commissioners.     They  were  conservators  and  nothing  more. 

Now  the  Lord  Chancellor  says  thisC):  "The  commis- 
sioners of  each  district  are  bouna  by  the  act  to  protect  the 
lands  adjacent  to  the  banks" — so  they  were  ;  they  were  as 
much  bound  to  protect  the  land  adjacent  to  the  banks  as  to 
keep  the  banks  in  order — "from  inundation,  and  they  are 
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aathorized  by  the  act  to  levy  a  rate  on  the  proprietors  of 
the  district  to  defray  those  expenses."  Again,  the  lands 
adjacent  to  the  banks  of  course  did  not  belong  to  them. 
Then  it  was  alleged  that  the  works  which  were  to  be  under- 
taken by  the  promoters  of  the  bill  in  Parliament  which  they 
were  opposing  might  be  injurious  to  the  banks ;  and  the 
question  was,  whether  the  commissioners  were  authorized — 
having  no  special  power  for  this  purpose — to  oppose  the 
bill  in  Parliament.  The  Lord  Chancellor  says  this : — [His 
Lordship  read  part  of  the  judgment  at  pp.  230,  221,  com- 
mencing, ''The  bill,  therefore,  raises  this  proposition,'^ 
down  to  ^'  the  duties  imposed  upon  them ;"  and  continued :] 
It  comes  therefore  to  this,  that  a  bill  promoted  in  Parlia- 
ment which  the  commissioners  thought  would  injure  the 
lands  might  be  opposed  bv  them  on  the  ground  that  it  was 
their  duty  to  protect  the  banks  and  the  lands  adjacent,  and 
not  on  the  sround  of  their  having  any  right  of  property 
either  in  the  oanks  or  in  the  lands  adjoining. 

Bright  v.  North  is  therefore  a  decision  that  a  proposed 
interference  by  act  of  Parliament  with  the  powers  of  the 
commissioners  *and  with  their  duties,  is  such  an  in-  [221 
terference  as  fairly  entitles  them  to  appear  before  a  commit- 
tee of  either  House  to  oppose  the  bill. 

When  we  come  to  look  at  the  case  which  was  very  much 
commented  on  in  Reg.  v.  Mayor  of  Sheffield  (*),  namely,  the 
case  of  the  Attorney-Oenei'm  v.  Corporation  of  Wigan(^\ 
whatever  view  we  take  of  the  construction  put  upon  the 
Municipal  Corporations  Act  by  Lord  Hatherley  when  Vice- 
Chancellor,  we  shall  see  that  he  simply  founds  his  decision 
on  BrigM  v.  North  (')  and  nothing  else.  His  decision  does 
not  rest  at  all  on  the  notion  of  injury  to  property.  He  rea- 
sons out,  in  a  way  which  has  not  been  satisfactory  to  the 
judges  of  the  Queen's  Bench,  and,  if  I  may  humbly  say  so, 
is  not  altogether  satisfactory  to  me,  a  power  in  the  corpora- 
tion to  restrain  nuisances  generally;  but  having  found  that 
power  and  the  duty  to  stop  nuisances  generally,  he  then 
|;oes  on  in  this  way:  he  says  they  have  a  plain  duty  of  tak- 
ing care  there  shall  be  no  nuisance  in  the  town.  Now 
assuming  he  is  right  so  far,  then  I  think  there  is  no  possible 
fault  to  be  found  with  his  judgment.  The  real  difficulty  in 
the  judgment  is  that  you  cannot  find  the  power  without 
giving  to  the  restricted  words  of  the  section  which  he  com- 
mented on  a  very  much  larger  meaning  than  they  fairly 
bear.     That  really  is  the  criticism  on  the  judgment  by  the 
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Court  of  Queen's  Bench,  or  at  least  by  three  of  the  judges 
of  that  court. 

But  if  you  once  arrive  at  the  same  conclusion  as  the  Vice- 
Chancellor  did  as  to  the  true  construction  of  the  section, 
that  there  was  the  power  to  abate  nuisances  generally,  and 
the  duty  to  prevent  it,  I  think  his  reasoning  is — as  he  says 
it  is — exactly  in  accordance  with  Bright  v.  North,  fie 
says  (*) :  ''It  seems  to  me  very  strange  to  say,  if  it  be  a  cor- 
porate duty  to  prevent  nuisances,  and  to  prevent  them  by 
by-laws,  yet,  if  an  enormous  and  gigantic  nuisance  was 
about  to  be  perpetrated,  and  the  corporation  were  to  take 
steps,  by  applying  to  this  court  through  the  medium 
of  the  Attorney-General,  for  an  injunction  to  restrain  such 
nuisance,  that  they  would  not  be  allowed  the  costs  of 
such  a  proceeding."  And  then  he  goes  on,  in  reference  to 
the  nuisance  of  abstracting  800,000  gallons  of  water  a  day 
from  the  town — "it  would  be  a  very  strange  thing  to  say, 
222]  i^  the  case  of  a  continued  nuisance  of  *that  descrip- 
tion, although  the  corporation  are  under  at  least  a  moral 
obligation  to  protect  the  town  from  all  petty  nuisances,  yet 
that  they  shall  not  lay  out  a  farthing  to  prevent  a  large  nui- 
sance like  that  to  all  the  inhabitants  of  the  borough  ;"  and 
so,  I  think,  it  would — that  is,  if  the  Vice-Chancellor's  con- 
struction of  the  previous  portions  of  the  act  of  Parliament 
could  be  supported.  Then,  .as  he  says,  it  is  a  case  of  duty 
which  is  interfered  with  by  the  proposed  legislation  ;  it  is  a 
case,  in  effect,  of  attempted  deprivation  of  the  corporation 
of  a  part  of  their  powers  and  duties,  and  they  ought  to  be 
entitled  to  prevent  it. 

I  am  quite  aware  that  in  looking  at  the  report  of  the  case 
on  appeal  (*)  the  correctness  of  the  Vice-Chancellor's  reason- 
ing appears  to  be  by  no  means  so  clear.  The  Lord  Justice 
Knight  Bruce  saysO  :  "The  costs  in  question  were  incur- 
red by  measures  which  (in  effect  merely  defensive^  were 
taken  by  the  coi-poration  of  Wigan,  not  unsuccessfully  nor 
uselessly  for  the  purpose  of  preventing  or  diminishing  the 
mischief  to  the  town  of  Wigan,  that  certain  intended  pro- 
ceedings (reasonably  considered  as  likely  to  interfere  mate- 
rially with  its  drainage,  and  so  to  render  the  air  less  pure, 
and  cause  general  inconvenience  there)  were,  not  without 
probable  grounds,  thought  likely  to  occasion  mischief,  which 
(not  solely  of  a  public  nature)  might  well  have  been  expected 
to  be  also  prejudicial  to  property  belonging  to  the  corpo- 
ration." 

Now  although  there  is  no  statement  in  the  report  of  the 
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case  in  Kay's  Reports  of  any  injury  being  alleged  by  the 
bill,  I  see  it  was  alleged  in  the  argument  before  the  Vice- 
Chancellor  that  the  corporation  possessed  houses  and  prop- 
erty within  the  borough  likely  to  be  injured  ;  and  I  gather 
from  this  that  Lord  Justice  Knight  Bruce  was  not  satisfied 
with  the  reason  of  the  Vice-Chancellor  as  to  there  being  a 
general  duty  to  prevent  nuisance  imposed  on  the  corpora- 
tion, and  that  he  took  hold  of  this,  which  does  not  appear 
from  the  report  to  have  been  alleged  in  the  bill,  that  there 
was  a  probability  of  injuring  property.  Certainly  the  judg- 
ment proceeds  on  no  other  ground ;  and  the  same  remark 
may  be  made  as  to  the  shorter  but  by  no  means  less  clear 
judgment  of  Lord  Justice  Turner,  who  says(*),  "The  Muni- 
cipal Corporations  Act  contains  no  *express  provi-  [223 
sion  authorizing  the  application  of  the  funds  of  corporations 
to  the  payment  of  expenses  incidental  to  the  protection  of 
the  corporate  property.  That  has  been  left  to  the  general 
law,  which  sanctions  such  expenditure,  if  reasonably  and 
properly  incurred."  He  takes  the  other  view,  that  is,  that 
the  act  is  silent,  but  leaves  the  general  law  to  take  effect, 
not  limiting  it  to  the  words  "necessary  expenditure."  He 
goes  on,  "The  expenditure  here  in  question  was,  as  it  seems 
to  me,  incurred  hona  fide  for  the  protection  of  the  corporate 
property,  and  my  present  impression  is,  that  it  was  reason- 
ablv  and  properly  incurred." 

Therefore  the  judgment  in  the  Appeal  Court  proceeds 
simply  on  the  protection  of  the  corporate  property:  it  does 
not,  so  far  as  I  can  gather,  in  the  slightest  degree  touch  the 
judgment  in  the  court  below  so  far  as  regards  the  latter  por- 
tion of  it ;  but  I  think  the  Appeal  Court  doubted  whether 
the  former  part  of  it,  namely,  the  proposition  that  it  was 
a  duty  of  tne  corporation  to  restrain  nuisances  generally, 
could  be  supported.  Therefore  they  confined  their  judg- 
ment to  the  question  of  property. 

It  seems  to  me,  therefore,  looking  at  the  authorities,  that 
whether  we  take  the  one  view  or  the  other — whether  we  con- 
sider that  under  the  words  "expenses  necessarily  incurred," 
or  similar  words,  used  in  the  act,  this  incidental  expenditure 
is  included ;  or  whether  we  consider  that  the  general  law  as 
to  the  rights  of  trustees  defending  their  property  and  privi- 
leges remains  unaffected — in  either  way,  if  there  is  an  attack 
by  proposed  private  legislation  on  the  rights,  privileges,  and 
duties  of  a  corporation,  that  corporation  is  entitled  to  defend 
itself  before  Parliament. 

Now,  before  concluding  what  I  have  to  say  as  to  the  law, 
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I  should  like  to  say  a  word  or  two  as  to  the  recent  act  of 
Parliament,  the  Municipal  Corporations  (Borough  Funds) 
Act,  1872. 

As  I  read  that  act  of  Parliament,  it  very  much  increases 
the  responsibility  of  corporations  who  choose  to  act  in  op- 
posing bills  in  Parliament  without  obtaining  the  sanction  of 
the  ratepayers;  because,  if  unsuccessful,  it  will  be  more 
difficult  for  them  now  than  it  was  formerly  to  show  that 
the  expenses  ought  to  have  been  allowed,  inasmuch  as  they 
could  readily  have  obtained  the  sanction  which  would  have 
protected  them  from  all  consequences  of  want  of  success. 
224]  ^But  still  I  must  read  the  act  as  I  find  it;  and  I 
find  in  the  8th  section  of  the  act  these  words,  '^  Nothing  in 
this  act  shall  extend  or  be  construed  to  alter  or  affect  any 
spjecial  provisions" — and  so  forth — ''or  to  take  away  or  di- 
minish any  rights  or  powers  now  possessed  or  enjoyed  by 
any  governing  body,  or  which  are  or  shall  be  vested  in  or 
exercisable  by  the  inhabitants  of  any  district  under  any  gen- 
eral or  special  act."  The  result  therefore  is,  that  if  the  mu- 
nicipal corporation  had  a  power  prior  to  the  passing  of  this 
act  to  oppose  this  bill  in  Parliament,  that  power  is  certainly 
not — to  use  the  words  of  the  act — "taken  away  or  dimin- 
ished" by  the  recent  statute. 

I  now  come  to  the  circumstances  of  the  case,  and  I  must 
say  I  think  it  a  very  strong  case,  and  quite  distinguishable 
from  all  the  cases  to  which  I  have  been  referred  ;  because  in 
this  case  the  corporation  had  a  special  series  of  powers  and 
duties,  which  were  very  much  interfered  with  by  the  bill  in 
question.  It  is  only  necessary  to  say  a  few  words  as  to  the 
history  of  the  market  company  and  the  corporation. 

It  appears  that  in  1838  an  act  of  Parliament  was  passed 
empowering  the  corporation  to  buy  lands  in  the  borough  of 
Brecon,  and  to  make  markets,  and  giving  them  all  sorts 
of  authorities  and  so  forth.  Then,  notwithstanding  the  power 
so  conferred  on  the  corporation,  the  market  was  not  made, 
or  not  satisfactorily  made,  and  in  1862  an  act  of  Parliament 
was  obtained  by  a  company,  authorizing  the  company,  instead 
of  the  corporation,  to  provide  a  new  market  place,  and  trans- 
ferring the  market  place  and  property  which  the  old  corpora- 
tion acquired  under  the  act  oi  1838,  or  otherwise,  to  the 
company.  Then  the  markets  and  fairs  and  the  market  house, 
marKet  places,  and  all  the  works  connected  with  it,  are  by 
the  21st  section  vested  in  the  company :  that  is,  they  are 
taken  away  from  the  corporation.  Then  certain  powers  are 
given  to  the  corporation,  which  appear  to  me  very  important. 

By  the  43d  section  the  sum  oi  £210  a  year  is  by  the  act 
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charged  on  the  market  places  and  the  tolls  in  favor  of  the 
corporation,  and  then  by  a  sabsequent  section  of  the  act, 
sect.  65,  the  company  is  empowered  '*  with,  but  not  without, 
the  consent  of  the  corporation,"  to  provide  and  maintain 
slaughter  houses:  and  then  by  the  80th  section,  the  com- 
pany are  not  at  any  time  to  lower,  *raise,  or  alter  any  [225 
of  the  tolls  "  without  in  every  case  the  consent  of  the  corpo- 
ration." 

By  the  82d  section  the  company  has  power  to  let  the 
markets  for  three  years  only.  Then  the  89tli  section  pro- 
vides that  the  company  and  the  corporation  may  from  time 
to  time  enter  into  and  carry  into  effect  all  such  contracts 
with  respect  to  anj^  of  the  purposes  of  the  act,  and  in  accord- 
ance witn  the  provisions  thereof,  as  they  respectively  think 
lit.  Then  the  90th  section  saves  the  rights  of  the  corpora- 
tion, except  where  they  are  expressly  taken  away. 

Well,  now,  in  that  position  of  matters  the  corporation  had 
both  rights  and  duties ;  for  instance,  it  was  an  important 
jjower  of  the  corporation  that  they  had  a  veto  on  the  erec- 
tion of  slaughter  houses.  Slaughter  houses  are  not  agree- 
able things  as  a  general  rule,  and  no  doubt  it  was  considered 
not  desirable  to  vest  in  a  private  company  the  right  to  put 
slaughter  houses  anywhere  they  pleased  in  the  town  of  Bre- 
con. Again,  the  power  of  altering  the  tolls  and  rates  is  a 
very  important  power  as  regards  the  regulation  of  a  market, 
and  that  again  was  not  left  to  the  company,  but  a  control 
was  given  to  the  corporation  of  Brecon. 

Under  those  circumstances,  the  company,  not  having  the 
power  to  use  slaughter  houses  without  the  assent  of  the  cor- 
poration, erected  them,  and  then  the  corporation  refused  its 
assent  to  the  use  of  the  slaughter  houses ;  and  to  obtain, 
amongst  other  things,  the  right  to  .use  the  slaughter  houses 
they  had  erected,  the  company  presented  a  bill  to  Parlia- 
ment ;  and  this  bill,  which  went  in  the  usual  way  before  the 
Local  Government  Board  in  the  first  instance,  contained, 
amongst  other  clauses,  a  power  to  use  the  slaughter  houses 
already  erected  without  any  consent  on  the  part  of  the  cor- 
poration. 

Then  the  bill  also  proposed  that  the  company  should  have 
power  to  lease  the  market  for  ten  years  instead  of  three ; 
and  it  also  proposed  that  they  should  have  power  to  lower 
the  tolls  without  the  assent  of  the  corporation.  Lastly,  it 
proposed  that  they  should  be  empowered  to  sell  the  prop- 
erty of  the  company  to  the  corporation :  and  that  the  cor- 
poration should  have  borrowing  powers  conferred  on  it  to 
raise  the  money  to  pay  for  the  property. 
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This  bill  the  corporation  opposed,  and  not  altogether  un- 
226]  successfally;  ^because,  as  regards  the  slaughter 
houses,  it  was  ultimately  amended  by  directing  that  the 
slaughter  houses  should  be  constructed  according  to  plans 
to  be  approved  of  by  the  Local  Government  Board. 

So  that,  instead  of  giving  the  company  power  to  use  the 
slaughter  houses,  effect  ivas  given  to  the  objection  of  the 
corporation  that  they  were  not  fit  for  use — for  the  commit- 
tee that  passed  the  amendment  must  have  come  to  that  con- 
clusion on  the  evidence — that  they  were  not  fit  to  be  used 
in  their  existing  condition.  That  appears  to  me  to  have 
been  a  very  important  success — so  important  that  it  does 
not  matter  whether  the  corporation  did  or  did  not  succeed 
on  all  of  the  grounds  of  their  opposition ;  for  on  some  of  the 
other  points  they  were  not  so  successful. 

That  being  so,  is  it  to  be  tolerated  that  an  individual,  or 
a  private  company,  shall  take  away  from  a  corporation  the 
right  conferred  on  it  by  a  private  act  of  Parliament  to  object 
to  the  user  of  slaughter  houses  which  the  corporation  con- 
siders unfit  or  improper  for  use,  and  shall  say  to  the  corpo- 
ration, ^^You  shall  not  be  entitled  to  oppose  my  bill  in 
Parliament;  I  will  pass  it  in  spite  of  you  behind  ]^our 
back"  ?  I  think  such  a  decision  would  be  perfectly  irra- 
tional. Such  a  privilege  is  a  valuable  privilege  conferred  on 
a  corporation. 

Then  there  is  a  minor  point,  but  still  it  is  a  point  of  some 
importance.  The  corporation  has  a  security  on  the  market 
rates,  amongst  other  things,  for  £210  a  year.  It  is  a  small 
sum,  no  doubt ;  but  the  corporation  has  a  right  to  say.  Yon 
shall  not  lower  the  market  rates  without  our  consent.  Is  an 
individual,  or  a  private  company,  to  take  the  right  to  lower 
the  market  rates,  which  may  actually  diminish  the  property 
of  the  corporation  in  the  £210?  Though  that  is  a  very  small 
point,  it  may  be  a  material  point. 

As  regards  the  keeping  up  of  the  market  and  the  welfare 
of  the  inhabitants  of  the  town,  it  by  no  means  follows  that 
lowering  the  market  rates  may  be  beneficial  to  the  town. 
It  may  so  lower  the  interest  of  the  company  as  to  prevent 
the  markets  being  kept  in  an  efficient  state ;  and  it  appears 
to  me  that  the  privilege  or  right  of  the  corporation  to  assent 
to  the  lowering  of  the  rates  is  one  which  ought  not  to  be  in- 
227]  terfered  with  by  any  individual  or  any  *company 
without  the  corporation  having  the  option  of  opposing  it  in 
Parliament. 

Then  we  come  to  the  third  ground,  which  appears  to  me 
very  important,  namely,  that  the  general  power  of  contract- 
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ing  given  by  the  first  act  is  limited  to  the  purposes  of 
that  act. 

We  have  now  a  new  company  imposed  on  the  corporation, 
and  a  power  to  bay  on  the  terms  fixed  by  the  act,  and  a 
power  to  borrow  the  money  to  complete  the  purchase.  I 
know  that  is  an  option,  but  it  is  a  very  serious  option.  Is 
not  the  corporation  to  be  heard  as  to  the  reasonableness  of 
the  terms  ?  If  it  is  not  to  be  heard  this  might  happen  :  it 
might  become  Very  desirable  to  purchase,  and  although  the 
terms  are  not  fair  terms,  the  corporation,  having  no  other 
means  of  purchasing,  might  be  obliged  to  purchase  on  those 
terms.  But  if  the  corporation  can  be  heard  before  the  com- 
mittee of  the  House  of  Commons  or  House  or  Lords,  they 
may  then  insist  on  the  terms  being  fair :  they  may  say, 
Give  us  the  power,  but  give  it  us  on  fair  terms.  It  seems  to 
me  to  be  the  very  heart  of  the  interest  of  a  corporation,  if  I 
ma^  say  so,  that  as  to  the  terms  of  purchase  they  should  be 
entitled  to  be  represented.  It  is  such  an  interference  with  a 
corporation,  qruL  corporation,  both  as  regards  its  rights  and 
duties,  and  as  regards  its  property,  that  I  cannot  imagine  it 
can  be  fairly  said  it  is  not  connected  with  the  purposes  for 
which  the  corporation  exists. 

I  say  nothing  about  the  ten  years  instead  of  the  three : 
that  is  a  very  small  point. 

I  think  I  have  said  enough  to  show  that  this  is  the  kind 
of  active  interference  with  the  corporation  itself,  and  with 
its  rights,  duties,  and  property,  which  entirely  puts  the  case 
out  of  the  class  of  cases  I  have  been  considermg.  It  really 
comes  much  closer  to  the  other  class  of  oases,  namely,  where 
an  action  is  brought  against  the  corporation  to  recover  from 
it  a  part  of  its  property,  or  to  deprive  it  of  a  part  of  its 
privileges. 

It  appears  to  me  that,  rightly  considered,  the  corporation 
has  by  law  the  right  to  apply  its  funds  in  opposing  such  a 
bill  as  this,  and  that  therefore  the  information  fails,  and 
must  be  dismissed. 

I  ought  to  have  noticed  before  an  argument  addressed  to 
me  about  the  assent  of  the  ratepayers.  I  did  not  notice  it 
for  this  *reason  :  it  is  said  a  majority  of  the  rate-  [228 
payers  were  in  favor  of  the  bill.  That  may  have  been  so  ; 
out  the  corporation  is  governed  by  its  town  council,  which 
is  a  representative  body  of  all  the  ratepayers  ;  and  I  am  not 
aware  of  any  means  by  which  the  town  council  can  be  con- 
trolled by  tne  ratepayers  except  by  the  system  of  not  re- 
electing tnem  when  the  time  comes  round  ;  which  system  is 
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very  likely  to  be  enforced  in  tbe  present  instance  if  it  should 
tarn  out  that  the  town  council  have  not  acted  in  accordance 
with  the  views  of  the  ratepayers. 

Solicitors :   Wilkins^  Blyth  A  Fanihavbe^  agents  for  Cobb 

&  Tudor,  Brecon ;  Geare  A  Scm^  agents  for  J.  Williams^ 
Brecon. 

There  would  seem  to  be  rery  little  Stephens,  14  Bush  (Kj.),  834 ;  Hawk 
doabt,  upon  principle,  that  a  monici-  «.  Marion  County,  48  Iowa,  472  ;  Lore- 
pal  corporation  is  authorized  to  incur  land  «.  Detroit,  41  Mich.,  867 ;  Com- 
proper  expenses  in  protecting  itself  wall  v.  Nissoois,  25  Upper  Gad.  Com. 
against  improper  or  misunderstood  leg-  PL,  9. 

islation,   such  as    paying  counsel   or  Nor  to  expend  money   to  celebrate 

others  for  appearing  before  legislatire  the  annirersaiy  of  the  suireoder  of 

committees,  and  m&ing  legitimate  ar-  Cornwallis:    Tash  «.  Natiek,  10  Cnsh., 

ipiments  upon  questions  presented.  252. 

Tet  the  authorities  seem  to  be  nnl-  Nor  authorize  a  railway  to  be  laid  on 

f ormly  that  it  is  not:  Minot  e.  Rox-  one  of  its  streets:    Davis  «.  Mayor, 

bury,    112    Mass.,  1;    Westbrook   «.  etc.  14  N.  T.,  606. 

Deering,  68  Maine,  281  ;  Cincinnati  «.  But  mar  furnish  aid  to  a  policeman 

Cameron,  83  Ohio  St.  R.,  886  ;  Hender-  injured  while  on  duty  :    Logan  v.  New 

son  «.  CoTington,  14  Bush  (Ky.),  812 ;  Orleans,  26  La.  Ann.,  101. 

Frost  «.  Belmont,  6  Allen,  152.  A  bridge  connecting  two  cities  is  for 

But  see  Memphis  v.  Adams,  0  Heis*  city  purposes :    People  e.  Kelly,  5  Abb. 

kell,  518.  N.  C,  868. 

There  is  of  course  no  doubt  that  this  A  city  may  borrow  fire  arms  to  be 

would  not  include  expenses,  or  money  used  in  preserring  order :     State  «. 

expended  in  "  lobbying."  Buffalo,  2  Hill,  484. 

A  municipal  corporation  cannot  in-  But  has  not  to  assume  the  defence 

cur  expenses  of  celebrating  the  fourth  of  actions  against  its  superrisore:  Hal- 

of  July:      Bergner  v.    Harrisburg,  1  stead  «.  Mayor,  8  N.  Y.,  480;  People 

Pearson,  291,  and  cases  cited  ;  Hodges  v.  Auditors,  74  N.  T.,  811. 

e.  Buffalo,  2  Denio,  110 ;  Gamble  «.  But  see  Stillwell  e.  Mayor,  19  Abb. 

Watkins,  7  Hun,  448  ;  Hood  «.  Mayor,  Pr.  876. 

1  Allen,  108 ;  New  London  v.  Brainard,  Nor  to  permit  a  permanent  obstmc- 

22  Conn.,  552 ;  Boyland  «.  Mayor,  1  tion  of  a  street :  N.  T.  Cent.,  etc., «. 

Sandf.,  27.  Utica,  8  Alb.  L.  J.,  191. 

Nor  of  entertaining  the  President  of  A  municipal  corporation  is  liable  for 

the  United  States  :    Bergner  «.  Harris-  rent  of  offices  for  its  officers  :    Butler 

burg,  1   Pearson,  291,  distinguishing  e.  Commissioners,  15  Kans.,  178. 

Reynold  9.  Mayor,  8  Barb.,  597,  and  But    see    Lynde    «.   Rockland,    66 

Ketchumv.  BuJEalo,  14  N.  T.,  856.  Maine,  809;    French    v.   Auburn.  62 

Nor   has  a    municipal    corporation  Maine,  452  ;  Davies  «.  Mayor,  45  N.  T. 

power  to  offer  a  reward  :    Patton  t.  Snpr.  Ct.  R.,  378. 
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[10  Chancery  Division,  228.] 
M.R.,  Aug.  8;  Nov.  9, 1878. 

In  re  Battersby's  Trusts. 

Prcuifiee — Trustee  Belief  Ad — Payment  out  of  Coftrt — Numerous  Parties  interested — 

Service  on  absent  Parties — Form  of  Order, 

On  a  petition  nnder  the  Trustee  Relief  Act  for  payment  out  of  court  of  a  fund  to 
which  numerous  parties  were  entitled,  most  of  whom  were  not  before  the  court,  a 
former  order  having  been  made  directing  class  inquiries,  and  the  Chief  Clerk  having 
made  his  certificate,  it  was  ordered  that  the  petitioner  be  at  liberty  to  serve  a  copy 
of  the  petition,  the  former  order,  and  the  Chief  Clerk's  certificate,  together  with  the 
present  order,  upon  the  several  persons  named  in  the  certificate,  and  that  the  petition 
stand  over  till  such  persons  had  been  served. 

This  was  a  petition  under  the  Trustee  Relief  Act  for  pay- 
ment of  two  equal  tenth  parts  of  a  fund  in  court  which  rep- 
resented the  proceeds  oi  the  sale  and  conversion  of  the 
testator^  8  estate,  and  which,  under  his  will,  was  divisible 
into  ten  equal  parts ;  also  for  the  remaining  eight  of  such 
tenth  parts  to  be  carried  over  to  the  proper  separate  ac- 
counts ;  and  that  the  proper  inquiries  might  be  directed  to 
ascertain  the  persons  entitled  thereto  respectively.  The  title 
to  two  tenths  was  clear,  but  the  title  to  the  remaining  eight 
tenths  could  not  be  determined  until  certain  class  inquiries 
had  been  made.  The  person  entitled  to  the  two  tenths 
claimed  to  be  entitled  to  a  further  share  in  the  remaining 
eight  tenths. 

*By  an  order  made  on  the  8th  of  August,  1877,  cer-  [229 
tain  sums  were  ordered  to  be  paid  out  of  court  on  account  of 
the  two  tenths,  and  certain  class  inquiries  were  directed,  and 
the  rest  of  the  petition  was  ordered  to  stand  over. 

On  the  8th  of  August,  1878,  the  Chief  Clerk  having  made 
his  certificate,  the  petition  again  came  on. 

Chittpy  Q.C.,  and  Cozens-Hardy^  for  the  petitioner, 
claimed  a  further  share  of  the  fund  in  court,  but  pointed 
out  that  the  persons  named  in  the  Chief  Clerk's  certificate, 
who  were  fifteen  in  number,  and  who  were  interested  in 
arguing  the  question,  were  not  before  the  court.  The  rules 
and  orders  contained  no  provision  for  service  of  an  order 
made  under  the  Trustee  Kelief  Act ;  and  the  Chief  Clerk 
declined  to  direct  service.  Unless  they  could  be  made  re- 
spondents to  this  petition,  there  was  no  way  in  which  they 
could  be  brought  before  the  court. 

Datey^  Q.C.,  and  Renshaw ;  F.  Thompson  and  Wood- 
roffe^  for  the  respondents. 

Jessel,  M.R.,  ordered  that  the  petition  do  stand  over  till 
the  first  petition  day  in  Michaelmas  Sittings,  and  that  the 
26  Eng.  Rep.  82 
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petitioner  be  at  liberty  to  serve  a  copy  of  the  petition,  the 
said  order  of  the  8th  of  August,  1877,  and  the  Chief  Clerk's 
certificate,  together  with  a  copy  of  the  present  order,  upon 
the  persons  named  in  the  Chief  Clerk's  certificate. 

1878.  Nov.  9.     The  petition  again  came  on. 

The  parties  served  were  represented  by  counsel,  and  the 
rights  of  the  petitioner  and  the  respondents  and  the  parties 
served  were  declared  by  the  court.  • 

Solicitors :  Sharpe,  Parkers  &  Co.;  Shaw  &  TremeUen. 


[10  Chancery  Division,  230.] 
M.R.,Dec.  6,  1878. 

230]         *^^  ^^  Spurway's  Settled  Estates. 

Sealed  EUalea  Act,  1877(40  d:  41  Viet.  c.  ISy—Peiiiionfor  Sale^OppotUian  of 

eoniingerU  Remainderman, 

Testator,  being  entitled  in  fee  to  a  settled  estato^  subject  to  a  shifting  clause  in 
favor  of  A.  in  the  event  of  testator's  children  dying  without  issue  under  twenty-one, 
and  being  also  seised  in  fee  of  another  property  fdjoining  and  partly  intermingled 
with  the  settled  estate,  devised  all  his  real  estate  to  trustees  in  trust  for  sale.  Tes- 
tator left  four  children,  the  eldest  being  twelve  years  old.  The  trustees  presented  a 
petition  under  the  Settled  EsUtes  Act,  1877  (40  <fr  41  Vict.  c.  18),  for  the  sale  of  the 
two  properties  together  and  the  apportionment  of  the  purchase-money.  A.  opposed 
the  sale : 

Held,  that  A/s  interest  was  too  remote  to  be  considered,  and  the  court  being  sat- 
isfied on  the  evidence  that  the  proposed  sale  would  be  more  advantageous  than  if  the 
properties  were  sold  separately,  the  same  was  ordered  accordingly. 

This  was  a  petition,  under  the  Settled  Estates  Act,  1877, 
by  the  trustees  of  the  will  of  John  Purlevant  Spurway. 

'The  testator  was  entitled  to  a  defeasible  interest  in  an  es- 
tate called  the  Spring  Grove  estate,  consisting  of  a  good- 
sized  house,  and  nearly  165  acres,  under  the  following 
title : — 

By  the  will  of  William  Purlevant,  who  died  in  1840,  cer- 
tain powers  of  sale  and  exchange  were  given  to  his  trustees, 
under  which  they  purchased  the  said  estate,  and  by  an  in- 
denture of  the  25th  of  March,  1846,  the  same  was  conveyed 
to  the  last-mentioned  trustees  to  the  uses  and  upon  the  trusts 
declared  by  William  Purlevant's  will,  and  stood  limited 
after  the  decease  of  Prances  Spurway  (daughter  of  W.  Pur- 
levant) and  her  husband,  to  the  use  of  all  and  such  one  ex- 
clusively of  the  children  of  Frances  Spurway  as  she  should 
by  deed  or  will  appoint,  with  a  gift  over  in  default  of  ap- 
pointment. 

In  1865  Frances  Spurway  died,  leaving  her  husband  and 
four  children,  namely,  the  said  John  Purlevant  Spurway, 
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William  Henry  Spurway,  Frederick  Spurway,  and  Edward 
Spurway,  her  surviving. 

By  her  will,  in  exercise  of  her  said  power  of  appointment, 
she  devised  the  Spring  Grove  estate  (subject  to  the  life  of 
her  husband)  to  the  use  of  her  son  the  said  John  Purlevant 
Spurway  in  fee,  but  if  he  should  die  without  leaving  any 
lawful  issue,  either  *immediate  or  remote,  living  at  [231 
her  decease,  or,  leaving  any  such  issue,  if  such  issue  should 
all  die  under  the  age  of  twenty-one  years,  and  no  one  of 
them  should  have  any  lawful  issue  living  at  bis  or  her  de- 
cease, then  to  the  uses  therein  declared  in  favor  of  her  son 
William  Henry  Spurwav,  with  remainder  on  certain  events 
to  the  uses  therein  declared  in  favor  of  her  son  Edward 
Spurway  in  fee. 

On  the  death  of  the  husband  of  Frances  Spurway,  in 
1866,  John  Purlevant  Spurway  became  entitled  to  and  en- 
tered into  possession  of  the  Spring  Grove  estate. 

John  Purlevant  Spurway  was  seised  in  fee  of  other  free- 
hold lands,  consisting  of  about  300  acres,  adjoining  or  inter- 
mingled with  the  lands  of  the  Spring  Grove  estate ;  and  in 
some  places  he  had  caused  the  hedges  separating  the  lands 
to  be  removed,  and  the  fields  belonging  absolutely  to  him 
to  be  thrown  into  one  with  the  fields  forming  part  of  the 
Spring  Grove  estate^ 

John  Purlevant  Spurway,  bv  his  said  will,  dated  the  12th 
of  August,  1877,  devised  all  his  real  estate  to  the  present 
petitioners  upon  trust  for  sale.  He  died  on  the  14th  of  Au- 
gust, 1877,  leaving  four  children  him  surviving,  namely, 
three  boys  and  a  girl,  the  eldest,  a  boy,  being  now  twelve 
years  old,  and  the  youngest  two  years  old. 

The  petitioners  alleged  that  it  would  be  for  the  advan- 
tage not  only  of  the  persons  interested  under  the  will  of  J. 
P.  Spurway,  but  of  all  other  persons  interested  in  the 
Spring  Grove  estate,  that  the  same  should  be  sold  together 
with  the  lands  to  which  J.  P.  Spurway  was  absolutely  en- 
titled, and  that  they  would  realize  more  if  sold  together 
than  if  sold  separately,  and  prayed  that  the  same  might  be 
so  sold  and  the  purchase-money  apportioned. 

The  petition  was  served  on  William  Henry  Spurway  and 
Edward  Spurway. 

Evidence  was  adduced  on  behalf  of  the  petitioners  to  show 
that  the  value  of  the  estate  would  be  depreciated  if  the  prop- 
erties were  sold  separately,  and  contrary  evidence  was  ad- 
duced on  behalf  of  William  Henry  Spurway,  who  opposed 
the  sale. 

Davey^  Q.C.,  and  WJiiteJiorne^  for  the  i)etitioner8,  sub- 
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mitted,  on  the  evidence,  that  it  woald  be  for  the  benefit  of 
232]  all  persons  *interested  in  both  properties  if  they  were 
sold  tof^ether,  and  the  parchase-money  apportioned. 

Chitty^  Q.C.,  and  Dryden^  for  William  Henry  Spurway : 
We  submit  that  William  Henry  Spurway,  being  entitled  to 
a  contingent  interest  in  the  Spring  Grove  estate  in  the  event 
of  the  four  children  of  John  Punevant  Spurway  dying  un- 
der twenty-one,  and  without  leaving  issue,  he  has  a  suffi- 
cient interest  in  the  property  to  justify  him  in  opposing  the 
proposed  sale.  According  to  our  evidence  the  properties 
would  sell  to  more  advantage  separately.  Besides,  no  ade- 
quate reason  is  assigned  for  the  sale :  it  is  a  family  mansion 
Louse  and  estate  which  was  occupied  by  the  testator,  and 
the  respondent  would  prefer  its  remaining  unsold,  as  it 
may,  possibly,  devolve  upon  him.  We  submit  his  interest 
is  not  too  remote,  and  that  the  estate  should  not  be  sold 
without  his  concurrence :   Ex  parte  Taylor  (*). 

Skinner^  for  the  other  respondents. 

Jessel,  M.R.:  The  ground  upon  which  I  decide  this  pe- 
tition is  very  simple — not  that  the  opponent  might  not  have 
liad  something  to  say  if  he  had  had  sufficient  interest  to  be 
considered — but  that  I  think  I  may  safely  and  properly  dis- 
regard him. 

There  is  no  doubt  that,  according  to  the  view  of  the  peti- 
tioners, and  according  to  my  own  view,  it  is  more  advan- 
tageous to  sell  the  two  properties  together  than  to  sell  either 
of  them  alone  ;  and,  therefore,  if  1  r^ard  the  evidence  of 
those  who  are  represented  by  the  petitioners,  it  is  obvious 
to  my  mind  that  it  is  more  advantageous  to  sell  as  they 
ask,  namely,  as  an  entire  estate.  If  the  properties  are  sold 
separately,  then  you  have  a  large  house  or  mansion  with 
only  165  acres  of  land.  The  testator  occupied  with  that 
land  about  300  acres  more,  making  nearly  600  acres.  If  I 
sell  a  good  house— or  mansion  if  you  like — ^and  nearly  600 
acres  of  land,  I  sell  a  very  eligible  residential  property.  If 
I  sell  such  a  house — the  larger  it  is  the  worse  for  this  pur- 
pose— with  only  165  acres,  and  sell  away  the  other  land,  it 
233]  appears  to  me  it  is  not  so  likely  to  ^obtain  an  advan- 
tageous  price.  In  my  opinion  it  is  very  beneficial  to  the 
owners  of  the  fee  simple  to  sell  the  two  together.  Of  course 
I  can  arrange  an  apportionment  of  the  price  by  a  reference 
to  chambers.  It  is  suggested  that  it  is  a  family  mansion, 
but  in  fact  it  is  not.  The  whole  property  consists  of  a  house 
and  165  acres,  which  were  purchased  in  the  year  1846,  so 
that  the  whole  is  not  sufficiently  large  to  entitle  it  to  be 

0)  1  Ch.  D.,  426. 
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called  a  family  mansion  in  the  sense  that  there  is  anything 
in  the  shape  of  pretium  affectionis  at  all.  It  is  quite  out 
of  the  question.  It  is  nothing  more  than  a  residence  which 
one  or  two  members  of  the  family  want. 

Then  the  next  objection  is  that  the  contingent  remainder- 
man says  he  should  like  to  keep  it.  No  doubt  his  views 
and  wishes  are  to  be  attended  to  in  a  proper  case,  but  the 
answer  is,  that  this  is  not  a  proper  case.  His  interest  is  so 
remote  that  the  court  ought  not,  in  dealing  with  this  prop- 
erty, to  regard  his  views  and  wishes  to  the  detriment  of  the 
Eetitioners,  who  have  a  substantial  interest  in  the  property. 
Low  does  it  stand  ?  It  belonged  to  the  testator  in  fee  sim- 
f)le,  subject  to  a  gift  over  if  ne  died  without  leaving  issue 
iving  at  his  death,  which  has  not  happened,  or  leaving  any 
such  issue  they  should  all  die  under  twenty-one,  and  no  one 
of  them  should  leave  any  lawful  issue  living  at  his  or  her 
death.  What  is  the  present  state  of  the  family  ?  He  has 
left  four  children,  three  boys  and  a  ^rl ;  the  eldest  is  a  boy 
twelve  years  old,  and  the  youngest  is  two  years  old.  It  is 
a  shocking  thing  to  contemplate  that  all  these  four  should 
die  under  twenty-one.  There  is,  besides,  the  possibility  of 
the  girl  marrying  and  dying  under  twenty-one  and  leaving 
a  child.  It  is  not  impossible,  of  course,  but  very  remote,  in 
my  opinion — far  too  remote  for  me  to  consider  the  interests 
of  the  remainderman  as  substantial  for  the  present  purpose. 

I  had  a  case  of  this  kind  before  me  some  time  ago,  in 
which  I  also  made^n  order.  That  was  a  case  of  strict  set- 
tlement. In  my  opinion  there  is  no  difference  between  this 
and  a  case  of  strict  settlement.  As  far  as  the  interests  of 
the  remainderman  are  concerned,  his  chance  of  getting  pos- 
session is  exactly  the  same.  In  that  case  there  were  four 
tenants  for  life  with  remainder  to  their  children  in  tail,  and 
in  default  of  issue,  over.  The  position  of  the  tenant  in  re- 
mainder would  certainly  not  be  better  than  this  one.  In  my 
^opinion  there  is  no  substantial  distinction.  It  does  [284 
not  matter  whether  a  gift  is  on  the  dropping  of  four  lives 
without  any  leaving  issue  living  at  their  death,  or  on  the 
dropping  of  four  lives  with  failure  of  their  issue.  Therefore 
I  look  upon  this  respondent  as  strictly  in  remainder.  That 
being  so,  I  think  I  may  safely  and  properly  disregard  his 
interests,  and  make  the  order  as  asked. 

The  question  of  apportionment  will  go  to  chambers.  The 
respondent  will  have  liberty  to  attend  in  chambers :  the  ap- 
portioned price  of  the  settled  property  to  be  paid  into  court. 

Solicitors:  Robinson^  Preston  &  Stow ;  Kingsfordy  Dor- 
man  &  Kingsford. 
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[10  Chancery  DiTiaon,  2.35.] 
V.C.M.,  Jan.  11,  1879. 

235]  *HiGoiNsoN  V.  Hall. 

[1878    H.    271.] 

PraeHet— Affidavit  of  DocumenU—Neid  Friend— Rnla  of  Qmri,  1875, 

Order  xxxi,  r.  12. 

Where  a  plaintiff  of  nnsoond  mind  sues  by  a  next  fi*iend,  the  defendant  is  enti- 
tled to  an  amdayit  of  docnments  made  by  the  next  friend  or  by  some  one  acquainted 
with  the  facts. 

This  was  an  action  by  Mary  Higginson,  a  person  of  nn- 
soand  mind,  suing  by  James  Morris,  her  next  friend,  against 
Joseph  Hall;  in  which  the  plaintiff  alleged  that  she  had 
placed  considerable  sams  of  money  in  the  hands  of  the  de- 
fendant, and  claimed  an  account  and  payment  of  the  amount 
found  due.  The  defendant  delivered  a  statement  of  defence 
denying  many  of  the  allegations  in  the  statement  of  claim, 
and  denying  that  anything  was  due  from  him.  The  defend- 
ant applied  by  summons  lor  discovery  of  docnments  by  the 
next  friend,  but  the  summons  was  dismissed  in  chambers. 

The  defendant  now  moved  that  James  Morris,  the  next 
friend  of  the  plaintiff,  might  be  ordered  to  make  and  file  a 
full  affidavit  stating  whether  the  plaintiff  had  or  had  had  in 
her  possession  or  power  any  and  what  documents  relating  to 
the  matters  in  question  in  this  action,  and  accounting  for  the 
same  ;  and  that  all  further  proceedings  in  this  action  might 
be  stayed  until  the  next  friend  had  made  the  affidavit. 

Bristowe^  Q.C.,  and  Cozens  Hardy^  for  the  defendant: 
A  defendant  has  a  right  to  know  what  documents   the 

Elaintiff  has,  and  cannot  lose  that  right  because  tbeplaintiff 
appens  to  be  of  unsound  mind.  Hardwick  v.  Wright  C) 
seems  against  the  defendant,  but  there  the  alternative  of  a 
stay  of  proceedings  was  not  asked  for.  Where  a  plaintiff 
cannot  make  an  affidavit,  the  proper  course  is  to  stay  pro- 
ceedings until  some  competent  person  has  made  the  affi- 
davit :  Prioleau  v.  United  States  of  America  (') ;  United 
236]  "^States  of  America  v.  Wagner  (") ;  Princess  of 
Wales  V.  Earl  of  Liverpool  Q ;  JieptibUc  of  Liberia  v. 
lioyei^).  The  next  friend  has  cnosen  to  institute  these  pro- 
ceedings, and  why  should  he  not  make  an  affidavit  \ 
Olasse^  Q.C.,  and  Fields  for  the  plaintiff,  did  not  dispute 

(»)  11  Jur.  (N.S.),  297.  (<)  1  Sw.,  114. 

(»)  Law  Rep.,  2  Eq.,  669.  (*)  1  App.  Gas.,  189  ;   14  Eng.  R.,  44. 

(«)  Law  Rep.,  2  Ch.,  682. 


Vol  X.]  CHANCERY  DIVISION.  655 

— -  -  ■ — • ■ — -         ■- 

V.C.M.  Ellia  V.  Houatoun.  1878 


that  there  must  be  an  affidavit  of  docaments,  but  who  was 
to  make  it,  and  could  the  court  make  the  order?  Order 
XXXI,  rule  12,  only  mentions  a  "party,"  and  a  next  friend 
is  not  a  party. 

Malins,  V.C,  said  that  he  should  decide  on  broad  prin- 
ciples that  the  defendant  was  entitled  to  an  affidavit  of  doc- 
uments by  the  next  friend,  or  by  some  one  on  behalf  of  the 
plaintiff,  in  the  same  manner  as  was  done  in  Republic  of 
Liberia  v.  Roye ;  and  made  an  order  that  the  next  friend 
should  make  an  affidavit  of  documents.  The  costs  of  the 
application  to  be  costs  in  the  action. 

Solicitors :  Pield^  JRoscoe  <6  Co. ;  Sharpe^  ParJcers  <fe  Co. 


[10  Chancery  Division,  286.] 
V.C.M.,  Nov.  19,  26,  1878. 

Ellis  v.  Houstoun. 

[1878    E.     212.] 


WUl — ConttrucHon — AU  the  Children  of  A.  and  B. — Exdusion  of  UleaiHmaie 

Children. 

A  testatrix  gave  a  sum  of  stock  to  trustees  to  pay  the  dividends  to  her  brother 
Charles  and  his  wife  Elizabeth  for  their  lives,  and  after  the  decease  of  the  survivor, 
the  capital  to  be  divided  between  all  the  children  of  her  brother.  The  brother  had 
three  children  by  his  first  wife,  two  children  by  his  second  wife  Elizabeth  before 
marriage,  and  one  child  after  marriage,  which  were  facts  well  known  to  the  tes- 
tatrix, who  promised,  as  the  claim  alleged,  that  if  he  married  his  wife  Elizabeth 
she  would  provide  for  all  his  children  by  her,  and  she  in  fact  treated  all  the  children 
equally  as  her  nephews  and  nieces,  and  it  was  Inrther  alleged  that  the  testatrix  gave 
instri^ptions  that  her  will  should  be  so  drawn  as  to  provide  equally  for  both  classes 
of  *children,  and  that  she  believed  such  to  be  the  effect  of  the  words  t>f  the  [237 
will: 

Held,  upon  demurrer,  that  the  illegitimate  children  must  be  excluded  from  the  be- 
quest ;  and  that  the  words  of  the  will  being  distinct,  no  extrinsic  evidence  could  be 
received  to  show  what  the  intention  of  the  testatrix  was. 

Laker  v.  Hordem  (*)  commented  upon. 

This  case  came  on  upon  demurrer.  The  allegations  in  the 
statement  of  claim  were  as  follows  : — 

The  testatrix  made  her  will  on  the  21st  of  August,  1856, 
and  thereby  bequeathed  a  sum  of  £26,977  £3  per  Cent.  Con- 
sols to  trustees  upon  trust  *'to  pay  to  or  permit  and  suflfer 
my  brother  Charles  Streater  Ellis  to  receive  the  interest, 
dividends,  and  annual  income  thereof,  for  and  during  the 
term  of  his  natural  life,  and  after  his  decease  to  pay  to  or 
permit  and  suffer  Elizabeth  Ellis,  wife  of  the  said  Ch^irles 
Streater  Ellis,  to  receive  the  interest,  dividends,  and  annual 

(')  1  Ch.  D.,  644. 
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income  for  and  during  the  term  of  her  natural  life,  and  after 
the  decease  of  the  survivor  of  them  the  said  Charles  Streater 
Ellis  and  Elizabeth  his  wife,  to  pay,  assign,  and  transfer  the 
said  sum  of  £26,977  £3  per  Cent.  Consols,  and  the  interest, 
dividends,  aud  annual  income  thereof  respectively,  unto  and 
equally  between  and  amongst  all  and  every  the  children  of 
the  said  Charles  Streater  Ellis  who  shall  be  living  at  the 
death  of  the  survivor  of  them  the  said  Charles  Streater  Ellis 
and  Elizabeth  his  wife,  and  the  issue  of  such  of  them  as  shall 
be  then  dead." 

The  testatrix  died  possessed  of  considerable  property  in 
the  year  1868.  Charles  Ellis  was  married  twice.  By  his  first 
marriage  he  had  three  children ;  he  was  secondly  married 
to  Elizabeth  Ellis  in  March,  1857,  but  previously  to  their  mar- 
riage they  had  lived  together  as  husband  and  wife,  and  had 
two  children,  viz.,  the  plaintiff  Frederick  Ellis,  who  was 
bornin  1832,  and  James  Ellis,  who  was  born  in  1837.  The 
claim  stated  that  the  plaintiff  and  his  brother  James  were 
always  recognized  by  their  father  as  his  children,  and  they 
were  baptized  as  such.  The  testatrix  was  always  on  the 
most  affectionate  terms  with  her  brother  Charles  Ellis,  and 
she  made  him  a  yearly  allowance,  but  she  very  strongly  re- 
monstrated with  him  on  the  impropriety  of  his  conduct  in 
living  with  Elizabeth  Ellis  without  being  married  to  her,  and 
she  finally  refused  to  further  communicate  with  him  unless 
238]  *lie  married  Elizabeth  Ellis.  She  told  him,  however, 
that  if  he  did  marry  she  would  provide  for  his  children  by 
Elizabeth  Ellis.  Thereupon  the  marriage  took  place  be- 
tween Charles  Ellis  and  Elizabeth  Ellis,  and  they  had  one 
more  child  who  was  born  in  December,  1857.  The  testatrix 
thenceforward  continued  on  the  most  intimate  and  affection- 
ate terms  with  Charles  Ellis,  and  the  two  illegitimate  chil- 
dren, who  were  treated  by  her  as  being  her  actual  and  legal 
nephews.  She  very  frequently  invited  them  to  her  house, 
and  made  no  distinction  between  them  and  her  lawful 
nephews  and  nieces,  and  spoke  of  herself  as  their  aunt,  and 
of  them  as  her  nephews.  Previously  to  her  will  she  con- 
stantly stated  and  promised  to  Charles  Ellis  and  to  the  plain- 
tiff that  she  should  provide  by  her  will  for  the  plaintiff  and 
his  brother  James  Ellis,  and  subsequently  to  ner  will  she 
repeatedly,  down  to  the  time  of  her  death,  told  Charles  Ellis 
and  the  plaintiff  that  by  her  will  she  had  provided  for  the 
plaintiff  and  James  Ellis,  and  had  made  no  distinction  be- 
tween them  and  their  brother  and  sisters.  The  testatrix, 
when  she  made  her  will,  intended  thereby  to  provide  for  the 
plaintiff  and  James  Ellis,  and  gave  instructions  to  that  effect, 
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and  fully  understood  that  the  language  in  which  the  be- 
quest was  expressed  was  sufficient  to  identify  the  plaintiff 
and  his  brother,  and  to  include  them  among  the  children  of 
Charles  and  Elizabeth  Ellis.  Louisa  Ellis,  one  of  the  legiti- 
mate children  of  Charles  Ellis,  married  Mr.  A.  Blake,  a 
brother  of  the  defendant  Frederick  J.  Blake,  one  of  the  ex- 
eoutops  of  the  will,  who  was  a  member  of  the  Arm  of  Words- 
worth, Blake  &  Co.,  the  solicitors  of  the  testatrix,  who 
prepared  her  said  will. 

Elizabeth  Ellis  died  some  years  since,  and  Charles  Ellis 
died  in  August,  1878. 

The  plaintiff  claimed  that  the  trusts  of  the  will  as  to  the 
£26.977  might  be  declared  and  carried  into  effect  by  the 
court,  and  that  the  plaintiff  might  be  declared  entitled  to 
one-sixth  part  of  the  said  legacy. 

J.  Pearson,  Q.C.,  and  Decimus  Sturges,  in  support  of  the 
demurrer:  This  case  is  entirely  governed  by  Darin  v.  Do- 
rinU).  The  *circum8tances  of  that  case  were  very  [239 
much  stronger  than  they  are  here,  because  the  testator  there 
made  his  will  the  day  after  his  marriage,  and  gave  his  prop- 
erty to  his  wife  for  life  and  then  to  his  children  by  his  wife, 
he  l)ad  had  two  illegitimate  children  by  her  who  were  bap- 
tized in  his  name,  and  there  never  were  any  other  children 
after  the  marriage.  That  case  distinctly  laid  down  the  rule 
that  where  there  are,  or  may  be,  legitimate  children  to  an- 
swer the  description,  illegitimate  children  cannot  take.  The 
words  of  this  will  are  distinct,  and  no  evidence  of  surround- 
ing circumstances  can  be  admitted  to  explain  them.  Dorin 
v.  Darin  {^)  was  followed  by  Vice-Chancellor  Hall  in  In  re 
Ayles*  Trusts  ('),  which  was  a  strong  case  in  favor  of  the 
illegitimate  children. 

Biggins^  Q.C.,  and  S.  Brice^  for  the  plaintiff:  The  cir- 
cumstances here  are  all  in  favor  of  the  testatrix^  s  intention 
being  to  include  the  illegitimate  children,  and  it  is  alleged 
that  the  testatrix  believed  when  she  made  her  will  that  the 
words  were  sufficient  to  carry  out  that  intention.  It  is  al- 
leged that  the  marriage  of  Mr.  and  Mrs.  Ellis  took  place  in 
consequence  of  the  promise  by  the  testatrix  that  if  they  did 
marry  she  would  provide  for  the  children  of  her  brother  bv 
Elizabeth  Ellis.  Under  these  circumstances,  the  court  will 
admit  extrinsic  evidence  to  show  that  the  testatrix  intended 
to  include  the  two  illegitimate  children.  In  Crook  v.  Hill  (*) 
Lord  Justice  Mellish  said  it  was  clearly  settled  by  authority 
tiiat  the  word  "children"  might  by  force  of  the  context 

(»)  Law  Rep.,  7  H.  L.,  668;    18  Eng.        (*)  1  Ch.  D.,282;  16  Eng.  Rep.,  741. 
Rep.,  90.  (»)  Law  Rep.,  6  Ch.,  811. 

26  Eng.  Rep.  83 
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cany  the  property  to  a  class  including  both  legitimate  and 
illegitimate  children.  We  therefore  ask  the  court  to  take 
into  consideration  the  surrounding  circumstances  to  show 
what  the  intention  was.  In  the  case  of  Laker  v.  Hordern  (*), 
where  the  bequest  was  to  **all  and  every  ray  daughters," 
Vice-Chancellor  Bacon  there  held  that  the  illegitimate  chil- 
dren of  the  testator  took  the  legacy,  although  at  the  time  the 
testator  was  married  and  might  have  had  legitimate  children 
to  answer  the  description.  His  Lordship  there  admitted 
evidence  as  to  the  surrounding  circumstances,  and  he  said 
that  Dorin  v.  Dorin  had  no  application  where  it  was  nec- 
240]  essary  to  have  recourse  to  extraneous  evidence.  *In 
that  case  Wilkinson  v.  Adami^)  was  strongly  relied  on. 
In  Orant  v.  Grant  i^)  evidence  was  admitted  to  show  the 
meaning  of  the  testator.  There  Mr.  Justice  Blackburn  said  : 
"The  court  in  construing  the  language  of  a  testator  may 
properly  take  into  account  all  that  he  knew  at  the  time,  in 
order  to  see  in  what  sense  the  words  were  used." 

Then  with  regard  to  the  testatrix  believing  that  she  had 
given  tlie  property  to  the  plaintiff  and  his  brother,  it  must 
be  recollected  that  the  will  was  prepared  by  a  relative  of 
a  person  who  would  benefit  by  the  illegitimate  children 
being  excluded,  and  there  are  cases  to  show  that  it  is  the 
duty  of  a  solicitor  under  such  circumstances  to  show  that 
the  testatrix  fully  understood  the  effect  of  what  she  was 
doing :  Bulkeley  v.  Wilford  (*) ;  Segrave  v.  Kirwan  (*) ; 
Allen  V.  Macpherson  (*) ;  Kennell  v.  Abbott  {') ;  Kerrick  v. 
Bransby  (*) ;  Marriott  v.  Marriott  {*) ;  Fulton  v.  Andrews  ('*). 

E'oeritty  in  support  of  a  second  demurrer  by  another  de- 
fendant. 

Malins,  V.C:  I  am  clearly  of  opinion  that  I  must  allow 
this  demurrer.  Upon  the  statements  in  the  claim  nothing 
can  be  more  clear  than  that  it  was  the  intention  of  this  tes- 
tatrix that  after  the  death  of  her  brother  and  his  wife,  each 
of  whom  are  made  tenants  for  life,  that  all  the  brother^s 
children — that  is,  all  the  children  by  the  first  wife  who  were 
legitimate — and  all  the  children  by  the  second  wife,  whether 
legitimate  orillegitimate,  were  to  be  the  objects  of  her  bounty 
and  were  to  take.  That  that  was  the  case,  the  circumstances 
admit  of  no  doubt  whatever.  One  cannot  help  regretting 
that  where  money  is  concerned  it  is  so  much  the  rule  to 

(')  1  Oh.  D.,  644.  n  4  Vea.,  802. 

C)  1  V.  &  B.,  422.  O  7  Bro.  P.  C,  487. 

(»)  Law  Rep.,  BC.  P.,  727.  (*)  1  Str.,  666. 

(*)  2  CI.  &  F.,  102.  (>«)  Law  Rep.,  7  R  L.,  448;  12  Eng. 

(*)  1  Beatt.,  157.  R.,  76. 

(*)  1  Ph.,  133. 
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overlook  moral  obligations.  I  take  the  same  view  of  this 
case  as  Lord  Loughborough  did  in  the  case  of  Cariwright 
V.  Vawdry  {*),  which,  if  possible,  was  a  much  harder  case 
than  this ;  for  there  the  testator  left  the  property  equally 
amongst  his  children.  He  had  four  daughters,  and  nobody 
knew  that  one  of  them  was  illegitimate.  *She  lived  [241 
with  him  just  as  one  of  his  daughters  ;  he  treated  her  as  his 
daughter,  and  he  intended  her  to  take  ;  but  it  turned  out 
that  she  was  illegitimate,  whilst  her  three  sisters  were  legiti- 
mate. The  question  there  was  whether  under  the  description 
"children"  the  illegitimate  daughter  could  take.  Lord 
Loughborough,  then  Lord  Chancellor,  says :  "  This  is  a  very 
unfortunate  case.  I  have  no  doubt  of  the  intention,  but  how 
can  I  possibly  put  upon  the  will  the  construction  the  plain- 
tiff desires,  when  tliere  are  lawful  children  ?  The  family 
will  act  very  honorably  and  conscientiously  by  giving  way 
to  the  disposition  which  is  stated  ;  but  it  is  impossible  in  a 
court  of  justice  to  hold  that  an  illegitimate  child  can-  take 
equally  with  lawful  children  upon  a  devise  to  children.  Mr. 
Vawdry's  evidence  increases  the  regret.  When  the  testator 
placed  such  confidence  in  him,  it  was  very  wron^  not  to 
follow  his  advice.  If  he  had  named  this  daughter,  it  would 
have  done." 

Indeed,  if  the  doctrine  which  has  been  urged  upon  me  on 
behalf  of  t^ie  plaintiff  were  to  be  acceded  to,  it  would  be  im- 
possible for  any  family  upon  the  death  of  a  testator  to  know 
what  their  rights  were  ;  for  there  would  have  to  be  an  in- 
quiry whether  he  did  intend  illegitimate  children  to  take,  and 
how  many  illegitimate  children  he  had.  Who  is  to  ascertain 
that  'i  I  ou  would  have  to  go  into  an  inquiry  to  ascertain 
whether  he  meant  illegitimate  or  legitimate  children. 

Now,  I  may  say  I  believe  the  law  is  firmly  settled,  and 
was  settled  long  before  any  of  us  came  into  existence,  that 
wiiere  you  have  a  bequest  of  property  to  a  class  of  persons, 
children,  nephews,  or  nieces,  or  any  class  you  like — *'I  give 
to  my  children,"  ''I  give  to  my  nephews  and  nieces,"  or 
*'I  give  to  my  brothers  and  sisters,"  and  you  find  in  the 
class  designated  legitimate  members — you  never  can  ad- 
mit illegitimate  persons  to  share  with  them.  Therefore 
in  all  cases  where  a  man  says,  "I  give  to  A.  for  life  and 
after  his  decease  to  his  children,"  if  there  are  legitimate 
children  to  be  found  answering  that  description  you  can- 
not go  any  further,  and  you  cannot  admit  illegitimate 
cliildren  to  share  with  them ;  and  that  case  of  Cartwright 
V.  Vawdry  (*)  is   the  recognized  authority,  and  has  been 

(»)  6  Vea.,  630. 
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acted  upon  ever  since  ;  and  indeed  the  same  principle  was 
acted  upon  long  before  that  case. 

242]  *Then  it  is  suggested  that  I  am  not  to  read  this  will 
as  1  find  it ;  that  the  will  was  not  prepared  by  the  testatrix, 
but  by  somebody  else,  and  that  therefore  I  am  to  hear  what 
that  somebody  else  says  was  the  intention  of  the  testatrix, 
instead  of  looking  at  the  will  itself.  The  law  is  so  clear  that 
it  does  not  admit  of  any  such  contention.  I  must  look  at 
the  will  itself  ;  I  cannot  go  from  the  words  which  are  used 
in  the  will.  We  can  never  go  behind  a  will  to  construe  it. 
The  words  to  be  found  in  the  will,  whoever  prepared  it,  be- 
came the  words  of  the  testatrix  as  soon  as  she  executed  the 
will.  Therefore  how  can  I  go  into  an  inquiry  to  see  what 
this  lady  intended  by  *' children  "i  Suppose — to  put  the 
illustration  which  Mr.  Brice  gave — a  man  says,  "  I  give  my 

})roperty  to  my  son  John,"  and  there  is  another  son,  Wil- 
iam,  and  it  is  beyond  all  possibility  of  doubt  that  be  did 
not  intend  John  to  take,  you  cannot  allow  William  to  take, 
because  there  is  a  son  John  who  answers  the  description  ; 
but  if  he  says,  *'  I  give  to  my  son  John,"  and  there  is  no  son 
John,  then  that  ambiguity  is  explained  away  by  parol  evi- 
dence. Upon  the  same  principle  a  gift  to  a  child  is  not  a 
gift  to  an  illegitimate  child  in  the  eyes  of  the  law  ;  and  there- 
fore when  yoQ  find  a  person  who  does  strictly  answer  the 
description  in  the  will,  you  do  not  try  to  find  out  anybody 
else  who  does  not  answer  the  description,  because,  directly 
you  find  persons  answering  the  description,  the  words  are 
satisfied,  and  you  require  no  parol  evidence  to  see  what  was 
intended.  If  that  were  admitted  no  man  would  be  safe  in 
making  his  will. 

Now  it  has  been  urged  upon  me  that  Darin  v.  DortnC) 
did  not  decide  what  it  did  decide.  In  Dorin  v.  Dorin  there 
was  no  legitimate  child,  and  in  Crook  v.  HIU  (')  there  was 
no  legitimate  child.  In  the  case  before  Vice-Chancellor 
Bacon,  Laker  v.  Horderni^\  where  the  testator  gave  his 
property  to  his  daughters,  there  were  illegitimate  and  no 
legitimate  daughters.  I  challenged  the  plaintiff's  counsel  to 
give  me  any  case,  from  the  earliest  to  the  latest  period,  in 
which,  where  there  are  legitimate  children,  illegitimate 
children  have  been  allowed  to  answer  the  description  of 
children.  No  such  case  has  been  produced,  because  thei*e 
is  no  such  case  to  be  found.  Now  what  was  really  decided 
243]  in  Dorin  v.  DoiHnf  That  case  was  *argued -before 
me,  and  I  gave  judgment  upon  it.     There  I  thought  myself 

O  Law  Rep.,  7  H.  L.,  668 ;  1  Eng.  R.,  90.  (*)  Law  Rep.,  6  Ch.,  311. 

(«)  1  Ch.  D.,  644. 
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fully  warranted,  upon  the  authorities,  in  coming  to  the  con- 
clusion I  did,  because  there  was  no  legitimate  child  to  an- 
swer the  description  in  the  will  at  the  death  of  the  testator, 
and  there  were  two  illegitimate  sons  who  had  been  brought 
up  by  the  testator  as  his  own  children,  just  as  if  they  had 
been  born  in  wedlock  and  he  had  them  baptized  by  his  name, 
and  had  told  the  Roman  Catholic  priest  that  they  were  his 
children ;  yet,  because  the  testator  had  married  the  mother 
of  those  children  the  day  before  his  will  was  made,  the  House 
of  Lords  came  to  a  conclusion  against  the  illegitimate  chil- 
dren ;  and  for  what  reason  i  Because,  a  marriage  having 
taken  place,  it  was  possible  that  legitimate  children  might 
be  born  to  answer  the  description ;  and  therefore,  when 
there  are  or  may  be  legitimate  children  to  answer  the  descrip- 
tion, illegitimate  children  will  not  take.  That  was  carrying 
the  doctrine,  I  think,  further  than  it  has  ever  been  carried 
before.  I  can  only  say,  in  common  with  most  persons,  that 
it  is  a  result  which  anybody  may  regret ;  Mr.  rearson,  who 
argued  the  case,  admits  that  he  never  had  a  shadow  of  doubt 
that  illegitimate  children  were  intended,  and  yet  it  is  the 
rule  of  law  that  you  cannot  let  illegitimate  children  take 
where  there  are  or  may  be  legitimate  children,  and  therefore 
illegitimate  children  are  excluded. 

Then  there  is  the  case  of  Orook  v.  mil  (') ;  that  case  was 
very  much  relied  upon.  There  there  were  no  legitimate 
children  to  answer  the  description.  The  circumstances  were 
peculiar.  The  testator  had  two  daughters,  one  of  whom  had 
been  the  wife  of  Crook.  She  died,  and  the  husband  then 
married  his  late  wife^s  sister,  that  is,  another  daughter  of 
the  testator,  with  his  approbation.  By  his  will  the  testator 
CHlled  Crook,  who  had  married  the  two  daughters  in  succes- 
sion, his  son-in-law.  No  doubt  he  was  the  testator's  son-in- 
1m w,  because  he  legitimately  and  properly  married  his  first 
daughter ;  but  the  Court  of  Appeal  and  the  House  of  Lords 
came  to  the  conclusion  that,  under  the  extraordinary  cir- 
cumstances of  that  case,  there  being  no  legitimate  child  to 
answer  the  description  (and  I  am  perfectly  satisfied  that  if 
there  had  been  a  legitimate  child  to  answer  the  description 
the  illegitimate  children  wotild  have  been  excluded),  the 
court  was  warranted,  under  all  the  existing  *circum-  [244 
stances,  in  ascertaining  what  was  intended.  Therefore  that 
was  a  case  in  which  the  illegitimate  children  took,  because 
there  was  no  legitimate  child  to  answer  the  description. 

Then,  again,  there  is  a  case  which  was  before  Vice-Chan- 

(')  Law  Rep.,  6  Ch.,  811 ;  Law  Rep.,  6  H.  L.,  265;  7  Eog.  R.,  1. 
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cellor  Hall,  In  re  Ayles"  Trusts  {'\  which  is  the  same  as 
Dorin  v.  Dorini^).  That  is  a  remarkable  case,  and  the 
Vice-Chancellor,  in  my  opinion,  most  properly  held  that  in- 
asmuch as  there  was  a  legitimate  child  to  answer  the  de- 
scription, illegitimate  children  could  not  take. 

In  the  case  of  Laker  v.  Horderii  {^\  which  has  been  much 
pressed  upon  me,  the  testator  gave  his  property  to  his  daugh- 
ters, and  there  were  none  except  illegitimate  daughters.  That 
was  a  case  in  which  there  were  no  legitimate  children  to  an- 
swer the  description,  and  therefore  Vice-Chancellor  Bacon, 
in  some  way  or  other  (I  do  not  exactly  understand  how), 
got  over  Dorin  v.  Dorin^  although  it  was  strongly  pressed 
upon  him.  There  the  testator  was  married,  and  the  gift 
was,  "I  give  to  my  daughters,"  and  according  to  Dorin  v. 
Dorin^  inasmuch  as  he  might  by  possibility  have  had  legiti- 
mate daughters  who  would  take,  it  might  very  well  have 
been  decided  that  illegitimate  children  were  excluded  ;  but, 
however,  I  am  very  glad  Vice-Chancellor  Bacon  was  able  to 
satisfy  himself  that  in  that  particular  case  he  could  decide 
in  favor  of  the  illegitimate  daughters,  because  that  efiFected 
the  intention  of  the  testator.  As  far  as  I  know,  there  was 
no  appeal,  because  the  good  sense  and  good  feeling  of  the 
parties  allowed  them  to  acquiesce  in  the  daughters^  taking, 
and  they  were  evidently  intended  by  the  testator  to  do  so. 
But  I  am  bound  to  say  that  if  that  case  had  come  before 
me,  I  should  have  come  to  an  opposite  decision,  because 
when  the  circumstances  are  such  as  to  show  that  there  are 
or  may  be  legitimate  children,  then,  acccording  to  Dorin  v. 
Dorin^  illegitimate  children  would  be  excluded. 

Now  I  believe  those  are  the  only  cases  which  have  occur- 
red in  modern  times  on  this  subject;  but  it  is  urged  that  ille- 
gitimate children  may  in  some  cases  take ;  and  so  they  may, 
if  in  the  will  itself  you  find  something  to  warrant  their  taking. 
If  the  testator  says  in  his  will,  "I  give  a  legacy  to  my  son 
A.  and  afterwards  to  his  children,"  and  A.  is  illegitimate, 
245J  is  A.  to  take  under  a  general  ^bequest  to  children  I 
Certainly.  Because  the  testator  having  called  him  a  child 
in  one  part  of  the  will,  he  is  to  be  treated  as  such  in  another 
part  of  the  will.  In  that  case  the  will  itself  would  enable 
the  court  to  give  it  to  that  illegitimate  child. 

So,  in  the  case  of  Gill  v.  Shelley  {^)^  a  woman  gave  her 

J)roperty  to  the  children  of  Gill,  who  had  two  children,  one 
egitimate  and  one  illegitimate,  and  it  was  there  held  that 

0)  1  Ch.D.,  282;  16  Eng.  Rep.,  741.  (»)  1  Ch,  D.,  644. 

(»)  Law  Rep.,  7  H.  L..  668;    18  Eng.        (*)  2  Ross.  &  My.,  886. 
Rep.,  90. 
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the  gift  to  children  took  effect,  because  it  would  only  sat- 
isfy the  words  in  the  plural  by  taking  in  the  illegitimate 
child.  Therefore,  where,  in  consequence  of  some  indication 
on  the  will,  it  is  shown  that  illegitimate  children  were  in- 
tended by  the  testator  to  take,  or  where  there  are  no  legiti- 
mate children  to  answer  the  description,  then  you  have 
recourse  to  parol  evidence  to  show  what  was  meant,  and 
possibly  illegitimate  children  may  take.  But  where  there 
are  legitimate  children  to  take  under  such  description,  it  is 
absolutely  impossible  to  come  to  the  conclusion  that  illegiti- 
mate children  can  take.  So  far,  therefore,  as  this  point  is 
concerned,  I  must  allow  the  demurrer,  on  the  ground  that 
the  plaintiff  is  one  of  the  illegitimate  children,  and  takes  no 
interest  under  the  will. 

Then  it  is  said  there  is  another  equitj^  in  this  statement  of 
claim,  which  is  in  these  words :  "that  in  accordance  with  the 
promises  and  representations  made  by  the  testatrix,  she  in- 
tended to  provide  for  the  plaintiff  and  his  brother,  and  gave 
instructions  to  that  effect,  and  she  fully  understood  that  the 
language  in  which  her  will  was  expressed  was  sufficient  to 
describe  and  identify  the  plaintiff  and  J.  Ellis,  and  to  in- 
clude them  among  the  children  of  Charles  Ellis,  and  that 
she  died  in  that  intention  and  belief."  So  that  according 
to  that  I  am  not  to  look  at  what  the  will  itself  says,  but  I 
am  to  receive  parol  evidence  to  show  what  the  testatrix 
meant  by  the  expression  ''children."  If  parol  evidence  on 
such  a  subject  as  that  were  admitted,  parol  evidence  could 
be  admitted  on  any  subject.  No  will  could  ever  be  con- 
strued, and  no  one  would  know  what  the  rights  of  the  par- 
ties were  under  a  will.  In  my  opinion  there  is  not  a  particle 
of  equity  in  this  statement  of  claim ;  and  therefore  I  am 
bound  to  come  to  the  conclusion  which  I  do.  I  desire  that 
there  should  be  no  doubt  whatever  on  such  a  subject.  I 
am  quite  sure  that  in  Dorin  v.  Dorin{*)  I  should  not  have 
had  any  *doubt  if  Mr.  Dorin  had  had  a  child  born  [246 
after  his  marriage.  It  was  only  because  there  was  no  legiti- 
mate child  to  answer  the  description  that  I  came  to  the  con- 
clusion I  did  ;  but  that  being  overruled,  I  think,  as  far  as  I 
am  concerned,  the  law  must  be  considered  as  now  thoroughly 
settled  that  in  all  bequests  to  classes  of  children,  wnere 
there  are  two  classes,  you  cannot  admit  parol  evidence  to  let 
in  illegitimate  children  to  share  in  the  estate. 

Pearson^  Q.C.,  asked  for  the  costs. 

Malins,  V.C:  Upon  the  whole  I  think,  considering  the 
very  great  hardship  of  this  case,  and  although  the  law  is, 

(»)  Law  Rep.,  7  H.  L.,  668 ;  18  Eng.  Rep.,  90. 
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in  my  opinion,  perfectly  clear,  yet  it  is  equally  free  from 
doubt  that  these  shildren  were  intended  to  take,  and  I  will 
not  give  any  costs.  I  think  they  ought  to  come  out  of  the 
estate,  but  that  I  have  no  power  to  order. 

Higgins^  Q.C.,  asked  for  leave  to  amend,  not  so  far  as  the 
iudgment  proceeded  on  the  case  of  Dorin  v.  Dorm{%  but 
because  the  plaintiff  might  be  able  upon  the  second  point  to 
show  that  there  were  communications  which  would  tend  to 
substantiate  a  trust.     He  referred  to  Order  xxviii,  rule  12. 

Malins,  V.C:  Giving  liberty  to  amend  seems  to  imply 
some  doubt,  but  if  the  rules  now  are  that  allowing  a  demur- 
rer to  an  action  is  a  bar  to  bringing  another  action,  I  will 
add  the  words  ''without  prejudice  to  bringing  another 
action."  I  allow  the  demurrer  without  costs,  and  as  a  mat- 
ter of  recommendation,  I  say  that  the  costs  should  come  out 
of  the  estate,  but  I  have  no  control  over  the  fund. 

Solicitors :  M.  Beall;  Wordsworth^  BlaJce^  Harris  & 
Parson. 

(»)  Law  Rep.,  7  H.  L.,  568. 

See  7  Eng.  Rep. ,  20  note  ;  also  elabo-  sitaation  of  the  testator's  family  maj 

rate  note  by  Mr.  Stewart,  the  reporter,  be  proved,  to  enable  the  court  to  ascer- 

to  Stewart  «.  Stewart,  81  N.  J.  £q.,  tain  the  persons  intended  by  the  tes- 

89S-408.  tator  as  the    objects  of  his   bounty: 

It  is  a  rule  of  construction  that,  pri-  Gardner  «.  Hyer,  2  Paige,  11. 

ma  fade ^  the  term  "  children  **  means  See,   however,   Collins  9.    Hoxie,  9 

lawful  children,  and  the  statute  of  de-  Paige,  81 ;  Cromer  o.  Pinckney,  3  Barb, 

scents,   by  which  the  property  of  an  Chy.,  466. 

intestate  is  m«de  to  descend  to  and  The  will  of  S.  gave  to  his  "  beloved 

among  the  children  and  their  descend-  wife  Catherine''  his  dwelling   house 

ants,  has  reference  to  lawful  children  during  her  widowhood,  if  sold  with  her 

only,  and  does  not  do  away  with  the  consent,  the  proceeds  to  be  invested  by 

common  law  rule,  which  prevents  ille-  the  executors,  the  income  to  be  applied 

gitimate  children  from  inheriting  any-  to  her  use  during  widowhood,  and  upon 

thing.     Prior  to  the  adoption  of  the  her  death  or  remarriage,  the  principal 

statute  of  1872,  illegitimate  children  to  be  divided  among  his  **  then  sorviv- 

could  inherit  from  their  mother  only,  iug  children." 

in  case  she  was  unmarried :  Blacklaws  Various  other  provisions  were  made 

9.  Milne,  72  Ills.,  505.  for  the  benefit  of  his  said  wife,  who 

But  see  Rogers  9.  Weller,  5  Bissell,  was  appointed  guardian  of  the  testa- 

166.  tor's  infant  children.     The  will   also 

As  a  general  rule,  a  devise  to  "  chil-  directed  the  executors  to  set  apart  out 

dren "  without  other  description  means  of  the   residue  of   the  estate  several 

legitimate  children  ;  and  if  the  testator  suras  of  $5,000,  according  to  the  nnm- 

has  such  children,  parol  evidence  can-  ber  of  the  testator's  children  surviving 

not  be  admitted  to  show  that  a  different  him,  to  be  held  in  trust  for  the  benefit 

class  of  persons  was  intended.  of  each  child,  and  the  residue  of  the 

It  is  always  proper  to  look  into  cir-  estate  was  given  in  equal  shares  to  his 

cumstancQS  de  Ivors  the  will,  to  ascer-  children,  the  issue  of  any  child  dying 

tain  whether    there  are  any  persons  before  the  testator  to  take  the  parent's 

answering  the  description  of  the  lega-  portion.     The  testator  was  married  to 

tees  nameid  in  the  will.  Catherine  in  1848,  lived  with  her  from 

If  there  are  no  such  persons,  then  the  that  time  up  to  his  death,  treating  her 
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as  his  lawful  wife,  and  had  by  her  eight  entitled  to  the  estate  of  the  testator  as 

children  who  were  living  at  the  lime  of  his  devisees  and  legatees  :  Powers  v. 

his  death,  five  of  them  were  at  that  McEachern,  7  S.  C.  (N.S.),  200. 

time  minors.     After  his  death  an  action  Gifts  to  "  mj  beloved  sons/'  naming 

was  brought  by  Jane,  who  claimed  to  three  persons,  are  good,  although  two 

have  been  married  to  S.  in  1833,  to  re-  of  them  are  illegitimate  :    Stewart  v. 

cover  dower.     Catherine  and  her  chil-  Stewart,  31  N.  J.  £q.,  898,  and  cases 

dren  were  made  parties.  Jane  recovered  cited  bj  reporter  in  note, 

judgment.     She  had  two  children  who  See    also    Dickinson's    Appeal,    42 

survived  S.     In  an  action  for  a  con-  Conn.,  491. 

struction  of  the  will,  held  that  the  word  Under  the  provision  of  the  statute  of 
"  children?'  in  the  will  referred  to  the  distribution  in  reference  to  advance- 
children  of  Catherine,  and  that  the  ments  (3  R.  S.,  97,  ^  76),  the  descend- 
children  of  Jane  were  not  entitled  to  ants  of  a  child  of  an  intestate,  who  died 
share  in  the  estate :  Gelston  v.  Shield,  before  him,  are  entitled  on  the  final 
78  N.  Y.,  275,  affirming  16  Hun,  US.  distribution  of  his  estate,  when  it  con- 
See  also  Gardner  v,  Ujer,  2  Paige,  11.  sists  exclusively  of  personal  property, 
A  testator  who  had  legitimate  chil-  to  the  benefit  of  advancements  made 
dren  by  a  wife  from  whom  he  had  been  by  him  in  bis  lifetime  to  his  other  chil- 
separated  many  years,  and  a  family  of  dren,  and  such  advancements  are  to  be 
illegitimate  children  by  a  woman  with  taken  into  consideration  in  determining 
whom  he  was  cohabiting  at  the  time  he  the  distributive  shares.  The  word 
made  his  will,  devised  and  bequeathed  "  children,"  as  used  in  said  provision, 
his  estate  for  the  benefit  of  his  wife  includes  all  the  descendants  of  the  in- 
and  children.  Held,  upon  the  proof,  testate  entitled  to  share  in  his  estate: 
that  by  "wife  and  children  "the  tea-  Beebe  v.  Eastabrook,  79  N.  Y.,  246, 
tator  meant  his  illegitimate  children  afiirming  11  Hun,  523. 
and  their  mother,  and  that  they  were 


[10  Chancery  Division,  247.] 
V.C.M.,  Nov.  26,  27;  Dec.  2,  8,  1878. 

*Weldon  V.  Dicks.  [247 

[1877    W.     245.] 

Copyright — Form  of  RegintraHon — Copyright  in  "  7^ tie** — Right  of  Bipublication — 

Book  out  of  Print — Acquieaeen^, 

In  registering  the  copjnright  of  a  book  at  Stationers'  Hall  it  is  sufificient  to  enter  the 
first  publisher,  under  the  trade  name  of  the  firm,  and  the  actual  proprietor  of  the 
cop3'right  at  the  time  of  registration,  without  stating  who  the  first  proprietor  was, 
or  how  the  copyright  devolved  upon  the  present  proprietor. 

Copyright  in  the  **  title  "  of  a  book,  as  being  a  material  portion  of  a  work,  will  be 
protected,  although  another  book  published  under  a  similar  title  may  be  totally  dif- 
ferent in  form  and  contents. 

The  proprietor  of  a  copyright  does  not  lose  his  right  of  republication,  although 
the  book  may  have  been  out  of  print  and  obsolete,  and  of  little  or  no  value,  for  any 
number  of  years. 

To  sustain  an  allegation  of  acquiescence  in  the  infringement  of  a  copyright,  it 
most  be  shown  that  there  was  knowledge  of  the  infringement. 

The  plaintiff,  Christopher  Edward  Weldon,  and  the  de- 
fendant, John  Dicks,  were  book  publishers.  The  plaintiff 
stated  by  his  claim  that  in  the  year  1847  a  series  of  books 
entitled  ''The  Parlor  Library''  were  issued  by  Messrs. 
Sims  and  Maclntyre,  who,  as  proprietors  of  the  copyright, 
26  Eng.  Rkp.  84 
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registered  the  series  at  Stationers'  Hall,  as  required  by  the 
act  5  &  6  Vict.  c.  45.  A  great  number  of  books  or  novels 
were  published  in  that  series,  and  No.  196  thereof  was  a 
book  called  ''Trial  and  Triumph."  That  book  was  first 
published  on  the  10th  of  July,  1854,  by  Messrs.  Newby  & 
Co.,  who  were  the  j)roprietors  of  the  copyright  thereof;  and 
it  was  published  in  the  Parlor  Library  on  the  15th  of 
June,  1860,  by  John  Maw  Darton,  who  had  become  and 
then  was  the  proprietor  of  the  copyright  as  well  of  the  Par- 
lor Library  series  as  of  the  book  called  "Trial  and  Tri- 
umph," and  the  title  thereof.  By  an  indenture  dated  the 
4th  of  May,  1876,  the  copyright  in  the  Parlor  Library  series 
was  assigned  to  the  plaintiff  oy  John  Maw  Darton,  and  No. 
196,  being  the  book  "Trial  and  Triumph,"  was  included  in 
that  assignment,  and  an  entry  thereoi  had  been  made  by 
the  plaintiff  in  the  registry  book  at  Stationers'  Hall.  The 
plaintiff  immediately  after  the  assignment  to  him  of  the 
248]  copyright  *in  the  Parlor  Library  commenced  to  re- 
issue the  series,  and  had  published  a  new  edition  of  eleven 
of  the  books  in  such  series,  and  was  preparing  for  publica- 
tion a  new  edition  of  "Trial  and  Triumph,"  which  would 
shortly  be  published  by  him  at  the  price  of  25.,  and  he  had 
already  expended  considerable  sums  of  money  in  advertis- 
ing the  series,  and  in  preparing  "Trial  and  Triumph"  for 
publication.  The  defendant  had  recently  commenced  to 
issue  a  series  of  books  or  novels  under  the  general  title  of 
Dicks'  English  Novels,  and  he  had  since  the  date  of  the 
assignment  to  th^  plaintiff  of  the  copyright  in  the  Parlor 
Library  published  in  such  series,  a  novel  under  the  title  of 
"Trial  and  Triumph"  at  the  price  of  6d.  The  plaintiff 
alleged  that  the  defendant  had  continued  to  publish  the 
last  mentioned  work  with  the  intention  of  inducing  the  pub- 
lic to  believe,  and  he  had  in  fact  induced  persons  to  believe, 
that  the  book  so  published  by  him  was  indentical  with  that 
about  to  be  republished  by  the  plaintiff.  And  the  plaintiff 
claimed  an  injunction  to  restrain  the  defendant  from  pub- 
lishing or  selling  any  book  or  publication  with  the  title  of 
"Trial  and  Triumph";  and  an  order  for  cancelling  all 
plates  used  about  any  such  publication  ;  and  for  delivery 
up  of  all  copies  of  the  book  already  published  by  him  un- 
der that  title;  and  damages  for  infringement  of  the  plain- 
tiff's copyright  in  the  said  title. 

The  defendant  by  his  statement  of  defence  did  not  admit 
that  the  plaintiff  was  now  the  proprietor  of  the  copj'right  in 
the  series  of  books  called  "The  rarlor  Library,"  or  in  the 
book  called  "Trial  and  Triumph,"  forming  one  of  the  said 
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series,  and  he  denied  that  there  was  or  could  be  any  copyright 
in  the  title  thereof.  With  respect  to  his  own  work  called 
"Trial  and  Triumph,"  the  defendant  stated  that  in  the 
year  1873  the  Rev.  Henry  V.  Palmer  offered  him  the  manu- 
script of  an  entirely  original  work  in  the  form  of  a  novel 
with  the  proposed  title  of  "True  to  the  Core,"  but  before 
purchasing  the  work  the  defendant  discovered  that  the  title 
"  True  to  the  Core"  had  already  been  used  as  the  title  of  a 
drama,  and  he  therefore  requested  the  author  to  choose  an- 
other title,  and  "Trial  and  Triumph"  was  then  proposed 
by  the  author  and  adopted  by  the  defendant  in  entire  ignor- 
ance that  it  had  ever  been  used  by  any  other  person  or  ap- 
plied to  any  other  work. 

*0n  the  7th  of  July,  1875,  the  defendant  com-  [249 
menced  the  publication  of  that  novel  or  story  in  a  weekly 
magazine  of  general  literature  published  by  him  under  the 
title  of  "Bow  Bells."  That  magazine  had  an  average  circu- 
lation of  about  half  a  million  copies.  The  publication  of 
the  story  was  completed  in  about  four  months.  On  the 
27th  of  July  the  defendant  commenced  the  republication  of 
the  same  story  in  a  monthly  magazine,  also  entitled  "Bow 
Bells,"  which  had  a  circulation  of  80,000  copies,  and  subse- 
quently the  defendant  republished  the  same  story  in  a  half- 
yearly  volume  of  tales,  being  a  collection  of  completed 
stories  from  "Bow  Bells." 

On  the  24th  of  April,  1877,  the  defendant,  for  the  first 
time,  published  the  same  story  as  a  separate  work,  in  a 
series  which  was  being  brought  out  by  him  under  the  title 
of  "Dicks'  English  Novels,"  at  the  price  of  6d.y  and  with 
the  name  of  the  author  printed  on  the  outside  sheet.  The 
defendant's  work  was  entirely  distinct  in  its  plot  and  sub- 
ject-matter from  the  book  entitled  "Trial  and  Triumph"  to 
the  copyright  of  which  the  plaintiff  claimed  to  be  entitled, 
and  was  entirely  different  in  form  and  appearance  both 
from  the  said  first  publication,  in  the  year  1864,  of  the 
plaintiff's  book,  which  was  in  fact  then  issued  as  a  three- 
volume  novel,  and  also  from  its  present  form.  The  defend- 
ant denied  any  intention  to  induce  the  public  to  believe  that 
his  work  was  the  same  as  that  intended  to  be  published  by 
the  plaintiff,  but  he  claimed  to  be  entitled  to  use  tlie  said 
title  "Trial  and  Triumph,"  and  to  continue  to  publish  and 
sell  copies  of  the  story  under  that  title.  Both  before  and 
after  the  date  alleged  by  the  plaintiff  as  the  time  of  the  first 
publication  of  his  book,  more  than  one  book  was  published 
by  other  persons  under  the  same  title  or  one  substantially 
the  same.    For  instance,  in  1834,  a  book  entitled  "Trials 
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aud  Triumphs"  was  published  by  Smith,  Elder  &  Co.  In 
the  year  1849  a  book  entitled  ''Trials  and  Triumphs"  was 
published  by  J.  W.  Grove,  and  in  the  year  1866  a  book 
Btyled  "Trial  and  Triumph"  was  published  by  E.  C. 
Crocker. 

A  preliminary  objection  was  raised  on  behalf  of  the  de- 
fendant, that  the  plaintiff  had  no  right  to  sue  because  he 
had  not  fulfilled  the  requirements  of  the  Copyright  Act 
(5  &  6  Vict.  c.  45),  and  had  not  entered  the  particulars  of 
his  publication  in  the  form  prescribed  by  the  13th  section 
250]  of  the  act.  The  entry  in  the  registry  *book  of  the 
Stationers'  Company  was  in  the  following  form:  "Time  of 
making  the  entry,  14th  of  June,  1877.  Title  of  book — 
*  Trial  and  Triumph.'     Name  of  the  publisher  and  place  of 

?>ublication,  Newby  &  Co.,  Welbeck  Street,  Cavendish 
Jquare,  London.  Name  and  place  of  abode  of  the  proprie- 
tor of  the  copyright — Christopher  Edward  Weldon.  I)ate 
of  first  publication — July  10,  1864." 

Olasse,  Q.C.,  and  Bprne,  for  the  plaintiff:  First:  The 
objection  cannot  now  be  taken  to  the  title  of  the  plaintiff  to 
sue,  because  the  defendant  is  bound,  under  the  16th  section 
of  the  Copyright  Act  (5  &  6  Vict.  c.  46),  on  pleading  to  an 
action,  to  give  notice  in  writing  to  the  plaintiff  of  any  ob- 
jections on  which  he  means  to  rely  on  the  trial  of  such 
action,  and  if  his  objection  be  that  the  plaintiff  is  not  the 
proprietor  of  the  copyright,  then  the  defendant  must  specify 
who  is  the  person  ne  alleges  to  be  such  proprietor,  other- 
wise, he  shall  not  be  at  liberty  to  give  evidence  that  the 
plaintiff  is  not  the  proprietor.  The  burden  is  thrown  upon 
the  defendant  of  giving  notice  of  an  objection  to  title.  He 
has  not  complied  with  that  section,  and  on  that  ground  the 
objection  fails.  Secondly:  The  13th  section  is  fully  com- 
plied with.  The  first  publisher's  name  is  given,  which  en- 
ables any  person  to  ascertain  the  correctness  of  the  entry, 
and  the  name  of  the  present  proprietor  is  entered,  with  the 
date  of  first  publication  and  the  time  of  making  the  entry. 
Nothing  further  is  required.  The  proprietor  of  a  copy- 
right is  not  bound  to  register  his  title  until  he  has  occasion 
to  sue,  and  it  is  sufficient  to  make  the  entry  the  day  before 
he  brings  his  action. 

HigglnSy  Q.C.,  and  Whitehorne^  for  the  defendant:  We 
distinctly  raise  the  objection  to  the  plaintiff's  title  by  our 
defence.  The  defendant  says  he  does  not  admit  that  the 
plaintiff  is  now  the  proprietor  of  the  copyright  in  the  series 
of  books  called  "The  Parlor  Library,"  or  in  the  book  called 
''Trial  and  Triumph,"  forming  one  of  the  said  series,  and 
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he  denies  that  there  is  or  can  be  any  copyright  in  the  title 
thereof.  The  16th  section  applies  to  two  persons  claiming 
the  copyright  of  the  same  booK,  and  the  issue  being  raised 
between  them,  the  defendant  is  then  bound  to  give  notice 
*(>f  the  defence  he  means  to  rely  upon ;  but  here  [251 
there  are  two  distinct  books  owned  by  different  persons. 
Again,  that  section  does  not  apply,  because  the  plaintiflE  in 
his  claim  is  not  content  with  saying  he  is  the  proprietor  of 
the  copyright,  but  he  takes  upon  himself  to  show  how  he  is 
the  owner;  he  purports  to  trace  his  title  from  the  original 
proprietor.  We  say,  therefore,  that  the  16th  section  does 
not  apply  ;  but  if  it  does,  we  have  done  all  that  is  necessary 
by  challenging  everything  by  our  pleadings  on  which  the 
plaintiff  relies. 

Our  objections  are,  first,  that  the  entry  of  the  name  of  the 
publisher  as  Newby  &  Co.  is  not  sufficient,  but  that  the 
names  of  all  the  members  of  the  firm  should  be  entered  ; 
and  it  is  not  correct  to  enter  the  name  of  the  first  publisher, 
because  the  public  should  be  able  to  go  to  the  present  pub- 
lisher of  the  book.  Then  he  should  also  enter  the  name  of 
the  first  proprietor,  with  the  devolution  of  title  down  to  the 
present  proprietor,  n  If  it  be  right  to  give  the  name  of  the 
first  publisher,  then  there  should  certainly  be  an  entry  of 
the  first  proprietor,  instead  of  which  they  give  the  name  of 
the  first  publisher  and  the  last  proprietor. 

Then  we  say  that  they  do  not  now  claim  what  they  have 
registered.  They  have  registered  a  book  under  the  title  of 
''  Trial  and  Triumph,"  but  they  are  not  alleging  an  infringe- 
ment of  the  copyright  in  that  book  which  they  have  regis- 
tered, but  in  the  title  of  the  book. 

[They  cited  Cox  v.  Land  and  Water  Journal  Company  ('), 
Page  v.  Wisden  ("),  and  Copinger  on  Copyright  ("). 

Malins,  V.C.  :  In  my  opinion  these  objectiona  are  wholly 
unsustainable.  I  have  not  now  to  go  into  the  merits  of  the 
case,  because  objections  have  been  raised  to  the  registration 
by  the  plaintiff,  and  without  proper  registration  no  action 
can  be  maintained.  The  question,  therefore,  is  whether 
there  has  been  a  proper  registration  of  the  plaintiff's  book 
within  the  meaning  of  the  provisions  of  the  Copyright  Act. 
It  is  admitted  on  both  sides  that  it  is  not  necessary  for  an 
author  or  publisher  to  register  his  work  in  order  to  be  enti- 
tled to  the  copyright.  He  is  the  owner  of  the  copyright  as 
♦between  himself  and  the  rest  of  the  world,  although  [252 
he  may  have  published  the  work  forty  years  ago  and  it  yet 
remains  unregistered.     But  by  the  24th  section  of  the  act  he 

(')  Law  Rep..  9  Eq.,  314.  («)  20  L.  T.  (N.S.),435.  (•)  Page  68. 
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ia  bound  to  register  his  copyright  before  he  can  maintain 
any  action  or  suit  at  law  or  in  equity  in  respect  of  any  in- 
fringement of  such  copyright.  Therefore,  before  he  sues  he 
must  register.  Mr.  Weldon,  being  well  aware  of  this  pro- 
vision in  the  act  of  Parliament,  did  register  this  work  on 
the  14th  of  June,  1877,  in  the  form  prescribed  by  the  act  of 
Parliament.  In  that  entry  the  name  of  the  publishers,  and 
place  of  abode  is  **Newby  &  Co.,  Welbeck  Street,  Cavendish 
Square,  London  ;"  and  the  name  and  place  of  abode  of  the 
proprietor  of  the  copyright  is  Christopher  Edward  Weldon  ; 
the  date  of  first  publication,  '*  July  16th,  1854."  That  last  is 
a  material  entry  in  the  register  for  this  reason,  that  you  are 
bound  to  register  in  such  a  manner  that  the  public  may 
know  the  day  of  first  publication,  in  order  that  they  may  tell 
when  the  copyright  will  cease  by  lapse  of  time.  In  this  case 
it  is  said  the  registration  is  insufficient,  because  it  does  not 
state  who  was  the  original  proprietor  of  the  publication. 
And  the  question  is  whether  that  is  necessary. 

Now  the  requisites  for  registration  are  prescribed  by  the 
13  th  section  of  the  act.  It  is,  "After  the  passing  of  this  act 
it  shall  be  lawful  for  the  proprietors  of  copyright  in  any 
book  heretofore  published,  or  in  any  book  hereafter  to  be 
published,  to  make  entry  in  the  Registry  Book  of  the  Sta- 
tioners' Company  of  the  title  of  such  book"  (that  is  admit- 
tedly done),  "  the  time  of  the  first  publication  thereof,  the 
name  and  place  of  abode  of  the  publisher  thereof."  There 
is  but  one  publication,  and  not  two  publications,  therefore 
the  name  and  place  of  abode  of  the  publisher  means  the 
name  and  place  of  abode  of  the  person  who  first  issues  it. 

In  this  case  it  is  Messrs.  Newby,  and  that  is  correctly 
given.  It  is  argued  that  it  is  not  suflScient  to  say  *'  Newby 
&  Co.,"  but  that  the  name  of  every  pkrtner  in  the  firm  should 
be  inserted.  In  my  opinion,  that  is  totally  unnecessary. 
Longmans,&  Co.,  Walker  &  Co.,  or  any  other  name  by  which 
a  firm  is  known,  is  sufficient  to  insert  as  the  name  of  the 
publisher,  and  "  Newby  &  Co."  in  this  case  is  quite  a  suffi- 
cient, description.  In  my  opinion  the  only  man  who  can 
answer  the  description  of  "  publisher"  is  the  man  who  first 
publishes  the  booK. 

253]  *Theri  a  doubt  is  raised  as  to  the  fourth  column, 
the  ^^  name  and  place  of  abode  of  the  proprietor  of  the 
copyright."  It  is  said  that  means  the  original  proprietor. 
I  am  clearly  of  opinion  that  it  means  nothing  of  the  kind, 
but  that  it  means  the  person  who  is  the  proprietor  at  the 
time  the  registration  takes  place.  What  difference  can  it 
make  to  anybody  who  the  original  proprietor  was  ?    It  may 
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be  material  to  know  who  the  original  publisher  is,  the  ob- 
ject being  that  a  person  registering  may  not  pass  off  a 
fraudulent  entry,  but  that  he  shall  give  the  public  an  op- 
portunity of  inquiring  of  the  publisher  whether  it  was  a 
genuine  transaction,  or  whether  the  date  has  been  fictitiously 
inserted,  and  therefore  it  is  required  that  the  name  of  the 
original  publisher  should  be  given ;  but  it  does  not  mean 
that  the  original  proprietor,  but  that  the  present  proprietor 
should  be  given.  Upon  this  ground  I  am  of  opinion  that 
the  registration  is  perfectly  sufficient.  Those  are  the  ob- 
jections taken  by  the  defendant ;  all  of  which  I  think  are 
wholly  unsustainable. 

With  regard  to  the  original  proprietorship,  it  is  said  you 
ought  to  siiow  the  devolution  of  title.  The  devolution  of 
title  stated  in  the  statement  of  claim  is,  first,  Newby  &  Co., 
who  assigned  to  Darton,  and  Darton  assigned  to  the  plain- 
tiff. That  is  distinctly  stated.  Now  the  plaintiff  contends  : 
I  am  not  bound  to  give  you  all  the  devolutions  of  title  ;  it 
is  quite  sufficient  if  I  show  you  I  am  the  proprietor.  I  am 
not  bound  to  show  my  title,  because  the  16th  section  of  the 
act  prescribes  that  the  defendant  in  pleading  to  an  action 
for  pirating  a  book,  shall  give  notice  to  the  plaintiff  of  any 
objections  on  which  he  means  to  rely ;  and  if  the  nature  of 
his  defence  is  an  objection  to  the  title  of  the  plaintiff,  then 
the  defendant  must  specify  who  he  alleges  to  have  been  the 
first  publisher  or  proprietor  of  the  copyright  therein,  to- 
gether with  the  title  of  such  book,  and  the  place  where  such 
book  was  first  published,  otherwise  the  defendant  shall  not 
be  allowed  at  the  trial  to  give  any  evidence  that  the  plaintiff 
was  not  the  author  or  first  publisher  of  the  book,  or  that  he 
was  not  the  proprietor  of  the  copyright  therein. 

Therefore,  it  is  not  sufficient,  according  to  the  act,  that 
the  defendant  should  say  you  are  not  the  author  or  proprie- 
tor, biit  that  he  should  state  who  is  the  author  and  pro- 
prietor, and  very  fairly  so.  *The  meaning  of  it  is  [254: 
that  a  plaintiff  is  not  to  be  taken  by  surprise  by  objections 
to  his  title  which  are  not  raised  by  the  pleadings.  A  clear 
prima  facie  case  is  shown  here,  and  if  the  defendant  had 
any  ground  for  saying  that  Mr.  Weldon  was  not  the  pro- 
prietor; that  he  had  not  derived  his  title  by  assignment 
from  Newby  to  Darton,  and  Darton  to  himself,  it  ought  to 
have  been  put  forward  as  an  objection  under  the  16th  sec- 
tion, and  he  should  have  stated  who  he  conceived  was  the 
proprietor.  In  my  opinion  every  objection  which  has  been 
taken  entirely  fails,  and  therefore  the  case  must  proceed 
upon  its  merits. 


672  CHANCERY  DIVISION.  [VoL  X. 

1878  '  Weldon  v.  Dicks.  V.C.M. 

The  evidence  in  the  action  was  all  taken  viva  voce. 

On  behalf  of  the  plaintiff,  it  was  proved  that  the  original 
novel  entitled  "Trial  and  Triumph,"  when  first  published 
in  1854,  in  three  volumes,  had  a  lair  sale,  and  that  No.  196 
of  the  Parlor  Library  containing  the  same  tale,  had  a  sale  of 
between  4,000  and  5,000,  but  that  it  had  been  out  of  print  for 
some  years.  That  the  defendant's  book  being  entitled  "Trial 
and  Triumph  "  was  calculated  to  mislead  the  public  into  the 
belief  that  it  was  a  reprint  of  the  original  stoiy,  and  that  it 
was  customary  with  publishers,  when  asked  for  a  book 
which  was  published  at  two  different  prices  to  give  the  pur- 
chaser the  cheaper  edition  ;  consequently  that  the  defend- 
ant's book,  being  published  at  6a.,  might,  in  many  cases, 
be  given  to  a  purchaser  who  did  not  specify  the  particular 
book  required,  in  preference  to  the  plaintiffs  book,  if  pub- 
lished at  2^.  Evidence  was  also  given  of  the  sale  of  the 
copyright  in  "Trial  and  Triumph"  by  Newby  to  Darton, 
and  of  the  sale  by  Darton  to  the  plaintiff  of  the  copyright 
in  sixty  or  seventy  numbers  of  the  Parlor  Librarj%  including 
"Trial  and  Triumph  ;"  and,  further,  that  the  original  novel, 
when  published  in  1854,  was  advertised  in  the  "  London 
Catalogue  "  of  books,  which  was  stated  to  be  a  book  of  gen- 
eral reference  in  the  trade. 

The  evidence  on  behalf  of  the  defendant  went  to  show 
that  there  was  an  entire  ignorance  on  his  part  when  "  Trial 
and  Triumph"  was  first  published  in  "Bow  Bells"  in  1876, 
that  the  title  had  ever  oeen  previously  adopted.  That  an 
advertisement  of  the  contents  of  "Bow  Bells  "  was  sent  as  the 
publications  appeared,  to  all  booksellers,  and  the  fact  ought 
^55J  therefore  to  have  *been  known  by  the  plaintiff,  but 
no  complaint  had  been  made  of  any  infringement  of  the 
plaintiff^s  copyright  till  after  the  publication  of  the  tale  in 
"Dicks'  English  Novels."  That  there  was  no  catalogue  of 
books  generally  recognized  by  the  trade,  and  that  the  only 

})roper  method  of  ascertaining  whether  any  particular  title 
lad  been  previously  used  was  by  reference  to  the  registry 
at  Stationers'  Hall,  which  did  not  contain  the  plaintiffs 
book  until  June,  1877.  That  No.  196  of  the  Parior  Library 
had  been  out  of  print  for  at  least  twelve  yeai*s,  and  was 
now  quite  unknown  in  the  trade;  that  the  plaintiff  had 
purchased  the  copyright  of  this  particular  number  of  the 
Parlor  Library  for  a  sum  of  one  guinea  only;  and  that  two 
publications  with  the  title  of  "Trials  and  Triumphs,"  being 
a  colorable  alteration  of  the  plaintiffs  title,  haa  been  pub- 
lished long  before  the  defendant's  book  was  brought  out  in 
"Bow  Bells." 
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Glasse^  Q.C.,  and  Byrne^  for  the  plain tiflE:  We  have 
proved  our  copyright  in  the  book  called  "Trial  and  Tri- 
umph." We  have  proved  that  the  original  publication  in 
three  volumes,  and  the  subsequent  publication  in  the  Par- 
lor Library  series,  produced  a  considerable  profit,  and  we 
have  a  right  to  republish  the  work  in  a  separate  form  when- 
ever we  think  fit.  The  title  of  our  book  is  an  essential  part 
of  the  work,  since  by  that  title  it  is  known  to  the  public, 
and  any  person  wishing  to  purchase  our  book  and  finding 
another  book  under  the  same  name  would  naturally  be  de- 
ceived, and  would  buy  what  they  considered  the  cheap  edi- 
tion for  Qd,  in  preference  to  giving  2^. :  Ohatterwn  v. 
Cave{') ;  Metzler  v.  Wood(^).  We  are  the  first  producers  of 
tlie  article,  which  has  become  identified  with  our  title,  and 
the  defendant  has  no  right  to  prevent  us  from  having  the 
benefit  of  the  name  we  have  selected:  Singer  Manufactur- 
ing Company  v.  Wilsoni^),  We  made  our  complaint  as 
soon  as  the  defendant  published  his  tale  in  a  separate  form ; 
we  were  not  bound  to  know  all  the  names  of  the  tales  in 
*'  Bow  Bells,"  and  it  is  proved  that  we  had  in  fact  no  knowl- 
edge of  the  name  having  been  used.  Our  book  was  first 
published  in  1854,  and  the  defendant  might  have  known 
that  by  reference  to  the  London  Catalogue. 

*Higgin%y  Q.  C. ,  and  Whitehorne^  for  the  defendant :  [256 
The  plaintiffs  claim  is  rested  solely  on  copyright,  and  there 
is  no  allegation  which  does  not  point  to  copyright  alone. 
Therefore  the  first  question  is  whether  a  man  can  have  a  copv- 
right  in  a  title — that  is,  in  a  mere  name — under  the  Copyright 
Act.  In  the  case  of  Maxwell  v.  Hogg{^\  where  an  injunc- 
tion was  refused  to  restrain  the  exclusive  use  of  the  name 
of  Belgravia  for  a  magazine.  Lord  Justice  Cairns  there 
6aid(*),  "I  apprehend,  indeed,  that  if  it  were  necessary  to 
decide  the  point,  it  must  be  held  that  there  cannot  be  what 
is  termed  copyright  in  a  single  word,  although  the  word 
should  be  used  as  a  fitting  title  for  a  book.  The  copyright 
contemplated  by  the  act  must  be  not  in  a  single  word,  but 
in  some  words  m  the  shape  of  a  volume,  or  part  of  a  vol- 
ume, which  is  communicated  to  the  public,  by  which  the 
public  are  benefited,  and  in  return  for  which  a  certain  pro- 
tection is  given  to  the  author  of  the  work."  These  observa- 
tions exactly  meet  the  present  case,  where  no  copyright  is 
claimed  in  the  book  published  by  the  defendant,  but  only 
ill  the  title  used  for  a  totally  diiferent  book.    But  we  rest 

(')  8  App.  Cas.,  488 ;  24  Eng.  R.,  364.        (*)  Law  Rep.,  2  Ch.,  807. 
(*)  8  Ch.  D.,  606 ;  26  Eng.  Rep..  617.  (»)  Law  Rep.,  2  Ch.,  818. 

(»)  8  App.  Cas.,  876;  24  Eng.  R.,  272. 

26  Eng.  Rep.  85 
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our  case  also  on  the  words  of  the  2d  section  of  the  Copy- 
right Act,  which  states  that  the  word  "  book"  shall  be  con- 
strued to  mean  every  volume,  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letterpress,  sheet  of  music,  map,  chart, 
or  plan  separately  published ;  and  the  word  "copyright" 
is  to  mean  the  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject  to  which  tne  word  is  ap- 
plied. Therefore  you  can  only  have  copyright  in  the  pro- 
duct of  intellect,  and  not  in  a  name,  which  depends  on  a 
different  principle.  They  even  claim  to  have  all  the  plates 
of  our  book  delivered  up  to  be  cancelled,  when  it  is  only 
oar  title  that  is  complained  of.  The  case  of  Singer  Manu- 
facturing Company  v.  Wilson  {^)  applies  to  trade  names, 
which  has  nothing  to  do  with  copyrignt ;  and  in  the  case  of 
Chatterton  v.  Cave  (*)  it  was  decided  that  the  words  of  the 
Dramatic  Copyright  Act  (3  &  4  Will.  4,  c.  16)  must  receive 
a  reasonable  construction,  and  must  be  treated  as  implying 
a  substantial  and  material  part  of  a  production.  The  three 
words  of  this  title  cannot  possibly  constitute  a  substantial 
or  material  part  of  the  book. 

257]  *Then  we  say  that  the  plaintiffs  book  has  been  so 
long  out  of  print  that  it  is  obsolete,  and  we  cannot  be  pre- 
vented from  adopting  a  title  which  is  no  longer  in  use. 
Suppose  a  man  had  registered  a  title  thirty  years  ago,  in- 
tending to  publish  a  book  under  that  name,  surely  he  would 
not  retain  his  right  whenever  he  thought  fit  to  appropriate 
that  name,  to  the  exclusion  of  every  one  else. 

This  book  is  proved  to  have  been  out  of  print  for  about 
twelve  years  ;  but  not  only  so,  it  was,  in  truth,  of  no  value, 
and  the  copyright  was  sold  for  only  one  guinea,  and  the  at- 
tempt to  prevent  us  from  now  using  the  name  is  utterly 
frivolous. 

But  suppose  this  case  were  rested  on  the  right  to  use  a 
trade  name,  no  one  ever  heard  of  protection  for  a  trade 
name  which  has  been  obsolete  for  twelve  years. 

Then  we  say  that  we  have  acquired  the  right  to  use  the 
name  by  publishing  the  tale  in  *'Bow  Bells"  so  long  ago  as 
1876.  The  then  owner  of  the  copyright,  now  claimed  by 
the  plaintiff,  never  objected  to  our  use  of  the  name  though 
it  was  republished  in  a  monthly  and  in  a  half-yearly  edition 
of  '*Bow  Bells."  This  action  was  not  brought  till  after 
twelve  months  from  the  time  of  our  publishing  our  book, 
and  therefore,  under  the  26th  section  of  the  act,  the  plain- 
tiff is  now  too  late.  But,  again,  we  have  as  much  right  to 
the  title  as  the  plaintiff  has,  since  before  the  plaintiffs  book 

('}  3  App.  Cfts.,  876;  24  Eng.  R.,  272.      (*)  8  App.  Gas.,  488;  24  Eng.  R.,  864. 
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was  first  published  in  1854,  there  was  a  book  with  the  title 
of  *' Trials  and  Triumphs,"  of  which  the  plaintiflfs  name  is 
a  mere  colorable  alteration,  and  another  book  with  the  same 
title  of  "Trials  and  Triumphs"  was  also  published  long 
before  ours. 

There  is  not  a  pretence  for  saying  that  the  public  could  be 
deceived  by  these  two  books,  which  are  of  a  totally  differ- 
ent appearance. 

Olasse^  in  reply :  The  plaintiff  could  not  have  registered 
a  title  without  a  book  as  suggested,  because  the  publication 
of  a  book  must  precede  and  not  follow  registration :  Hen- 
derson  v.  MaxwelH^) ;  Low  v.  Ward(^).  The  infringement 
of  a  title  as  part  of  a  book  was  restrained  in  Mack  v.  Pet- 
ter  (■) ;  Bradbury  v.  Beeton  (*).  We  only  ask  to  have  the 
^defendant  restrained  from  adopting  our  title,  and  [258 
we  do  not  ask  for  damages  nor  the  destruction  of  the  plates 
of  the  defendant's  work,  but  we  do  ask  that  the  defendant 
should  pay  the  costs  occasioned  by  his  refusal  to  comply 
with  our  reasonable  demands. 

Malins,  V.C:  The  question  in  dispute  arises  between 
two  publishers.  It  appears  that  in  the  year  1874  the  plain- 
tiff, Mr.  Weldon,  bought  the  copyright  of  a  portion  of  a 
work  called  "The  Panor  Library,"  which  was  a  series  of 
volumes  consisting  partly  of  original  works  and  partly  of 
works  which  had  been  previously  published.  The  particu- 
lar novel  "Trial  and  Triumph"  was  originally  published 
by  Newby  &  Co.  in  the  year  1854,  in  a  separate  form,  in 
three  volumes.  It  was  not  an  unsuccessful  publication,  as 
Mr.  Newby  states  in  his  evidence ;  and  Mr.  Darton,  the  pro- 
prietor of  the  Parlor  Library  at  that  time,  thought  it  worth 
his  while  to  arrange  with  Mr.  Newby  to  make  it  part  of 
that  work,  and  it  was  published  about  the  year  1860  in  the 
196th  number.  Mr.  Darton  states  that  he  sold  from  5,000 
to  6,000  copies  of  that  number,  and  so  far  from  its  being 
unsuccessful,  it  is  in  evidence  that  every  copy  was  sold. 
There  is  also  evidence  to  show  that  the  work  nas  been  out 
of  print  for  about  twelve  years. 

Then  it  appears  that  in  the  year  1873  Mr.  Dicks,  the  de- 
fendant, who  is  the  proprietor  of  a  periodical  called  "Bow 
Bells,"  published  weekly  at  the  price  of  one  penny,  was 
offered  a  novel  for  publication,  which  was  considered  a  good 
work,  and  was  accepted.  The  author  of  the  tale,  Mr.  Palmer, 
had  given  to  it  the  title  of  "True  to  the  Core,"  but  upon  its 
being' ascertained  that  a  drama  had  been  brought  out  under 

(»)  6  Ch.  D.,  892 ;  22  Eng.  R.,  640.  (»)  Law  Rep.,  H  Eq.,  481 ;  3  Eng.  R.,  809. 

(«)  Law  Rep.,  6  Eq.,  415.  (*)  89  L.  J.  (Ch.),  57. 
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that  title,  Mr.  Dicks  requested  the  author  to  change  the 
title,  and  the  name  of  "Trial  and  Triumph"  was  then 
adopted.  I  am  satisfied  that  this  was  done  in  perfect  ignor- 
ance on  the  part  of  Mr.  Dicks  that  the  title  had  ever  before 
been  used.  The  work  was  accordingly  brought  out  in 
''Bow  Bells"  under  the  title  "Trial  and  Triumph,"  and  it 
was  afterwards  published  in  a  monthly  part  of  "Bow 
Bells,"  and  again  in  a  half-yearly  publication  of  the  same 
periodical.  Subsequently  to  this  Mr.  Dicks  republished  the 
259]  tale  in  a  series  of  books  entitled  "Dicks'  *English 
Novels."  It  was  in  April,  1876,  that  Mr.  Weldon  pur- 
chased sixty-seven  volumes  of  the  Parlor  Library,  and 
there  was  an  assignment  to  him  of  the  copyright  in  these 
books  from  Mr.  Darton  in  consideration  of  £345.  One  of  the 
sixty-seven  volumes  was  No.  196,  which  contained  this  tale 
of  "Trial  and  Triumph."  He  has  already  published  eleven 
of  the  numbers,  and  it  is  in  evidence  that  ne  has  sold  from 
60,000  to  60,000  copies  of  those  books  ;  and  if  Mr.  Weldon 
is  correct  in  stating  that  there  is  a  profit  of  about  £30  upon 
every  1,000  copies,  it  follows  that  ne  has  made  a  profit  of 
£1,500  upon  the  eleven  volumes,  and  therefore  it  mav  well 
be  that  the  republication  of  "Trial  and  Triumph"  will  also 
be  a  profitable  speculation.  It  seems  that  Mr.  Weldon 
had  already  incurred  some  expense  in  preparing  this  work 
for  republication  when  he  saw  the  advertisement  of  "Trial 
and  Iriumph"  to  be  published  in  Dicks'  English  Novels. 
A  complaint  was  then  made  by  Mr.  Weldon  to  Mr.  Dicks 
of  this  assumption  of  the  title  of  his  book,  and  after  some 
correspondence  upon  the  subject,  and  after  a  refusal  by  the 
defendant  to  alter  the  title  of  his  book,  this  writ  was  issued. 
The  matter  came  before  me  on  the  19th  of  July  upon  a  mo- 
tion for  an  injunction,  but  I  declined  to  interfere,  and  I  felt 
then,  as  I  do  now,  that  the  dispute  might  have  been  readily 
settled  if  the  defendant  would  adopt  a  slight  alteration  in 
the  cover  of  his  book.  No  such  arrangement,  however,  was 
come  to,  and  the  plaintiff,  thinking  that  the  case  might 
have  been  disposed  of  upon  interlocutory  application,  ap- 
pealed from  my  decision.  That  application  was  unsuccess- 
ful, and  the  case  now  comes  before  me  upon  the  hearing. 

I  have  already  disposed  of  the  preliminary  questions  as 
to  the  form  of  registration.  It  is  admitted  on  both  sides 
that  an  author  may  have  a  copyright  in  his  work  without 
registration ;  but  before  an  action  can  be  brought,  an  au- 
tlior  is  bound,  under  the  act  5  &  6  Vict.  c.  46,  to  register 
his  copyright,  and  I  have  decided  that  the  book  has  been 
duly  registered  within  the  terms  of  the  act. 
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Then  it  has  been  argued  that  there  can  be  no  copyright  in 
a  name,  and  the  case  of  Maxwell  v.  Hogg  (*)  has  been  cited 
in  support  of  that  argument.  That  case  referred  to  a  peri- 
odical known  as  Belgravia.  Mr.  Hogg,  in  1863,  had  regis- 
tered a  periodical  *with  the  title  Belgravia^  but  he  [260 
never  published  the  magazine,  and  Mr.  Maxwell,  in  ignor- 
ance that  Mr.  Hogg  had  conceived  the  idea  of  this  maga- 
zine, decided  upon  publishing  a  work  under  the  name  of 
Belgravia^  and  he  advertised  his  work  to  be  published  on 
the  1st  of  October,  1866.  Mr.  Hogg  then  thought  he  would 
avail  himself  of  his  registration  in  1863,  and  would  get  the 
start  of  Mr.  Maxwell,  so,  as  described  by  Lord  Cairns,  he 
collected  various  articles  intended  for  other  journals,  and 
put  the  title  Belgravia  on  a  magazine  which  he  published 
on  the  23d  of  September.  Having  the  same  title,  and  pub- 
lished six  days  before  Mr.  Maxwell's  publication,  he  thought 
to  stop  Maxwell  from  using  the  title  altogether,  and  that 
was  the  subject  of  Hogg's  suit  against  Maxwell.  Mr.  Max- 
well also  filed  a  bill  against  Hogg,  seeking  to  restrain  his 
publication ;  and  in  the  result  both  suits  were  dismissed 
with  costs.  Lord  Cairns,  in  that  case,  expressed  an  opin- 
ion that  there  could  be  no  copyright  in  a  name.  It  must  be 
borne  in  mind  that  he  was  dealing  with  a  case  in  which  Mr. 
Hogg  had  nothing  but  the  name,  and  it  had  not  been  fol- 
lowed up  by  any  publication  ;  but  if  he  had  published  one 
number  on  the  1st  of  September  under  the  title  of  Belgrama^ 
it  is  plain  the  name  would  have  been  protected,  as  decided 
in  the  case  of  Bradbury  v.  Beeton(^)^  which  referred  to 
*' Punch"  and  '* Punch  and  Judy";  and  it  is  to  that  sort 
of  case  alone  to  which  Lord  Cairns'  observations  are  di- 
rected. But  to  say  there  is  no  title  in  a  name  as  part  of  a 
publication,  newspaper,  book,  or  periodical,  is,  in  iliy  opin- 
ion, entirely  absurd,  and  is  not  worthy  of  the  time  which 
has  been  consumed  in  considering  it.  The  title  of  the  book 
is  part  of  the  book ;  you  cannot  read  any  book,  or  turn 
over  the  title-page,  without  finding  that  the  title  is  at  the 
commencement  of  the  book,  that  it  is  part  of  the  book,  and 
is  as  much  the  subject  of  copyright  as  the  book  itself.  In 
this  respect  the  case  raises  a  point  of  considerable  impor- 
tance to  proprietors  of  copyright  and  publishers  generally. 
What  is  the  extent  of  copyright  in  an  author  or  proprietor 
of  a  work  conferred  by  the  Legislature  ?  It  is  plain  that 
every  man  who  publishes  a  book  under  a  particular  name, 
the  name  forming  part  of  the  book,  has  a  copyright  extend- 
ing to  forty- two  years,  or  the  life  of  the  author,  whichever 

•  (»)  Law  Rep.,  2  Oh.,  307.  («)  39  L.  J.  (Ch.),  57. 
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261]  lasts  longest;  *therefore  the  anthor  of  "Trial  and 
Triumph,"  when  it  was  published  in  1864,  acquired  a  title 
for  that  period. 

But  Mr.  Higgins  says,  and  this  has  been  the  great  stress 
of  the  argument,  that  this  work  is  out  of  print,  and  the 
trade  have  forgotten  it;  and  he  brings  a  number  of  wit- 
nesses to  prove  that  the  book  has  been  quite  forgotten,  and 
that  it  is,  as  he  expresses  it,  obsolete ;  and  that,  therefore, 
as  the  publishers  and  booksellers  had  forgotten  it,  and  the 
public  had  forgotten  it,  it  was  a  thing  thrown  into  the  dust, 
of  no  value,  and  the  defendant  was  entitled  to  adopt  the 
name.  It  is  very  difficult  to  see  to  what  extent  that  argu- 
ment may  be  carried.  If  a  man's  work  is  so  successful  as 
this  was,  that  in  a  limited  time  every  copy  printed  is  sold, 
does  he,  because  he  does  not  think  it  worth  while  to  go  on 
with  the  publication,  lose  his  rights)  It  is  something  like 
the  proprietor  of  a  theatre  who  has  had  a  certain  piece  per- 
formed for  a  great  number  of  times.  He  goes  on  witn  it 
until  the  public  begin  to  drop  off,  and  then  he  substitutes 
something  else.  There  had  been  two  editions  of  this  work, 
one  in  three  volumes  and  the  other  in  the  Parlor  Library, 
and  the  author  might  very  well  have  said,  *'I  do  not  think 
it  will  answer  my  purpose  to  republish  this  at  present ;  it  is 
out  of  print,  but  in  due  time  I  will  consider  whether  it 
is  worth  my  while  .to  republish  it."  When  does  a  man  lose 
his  rights  1  I  asked  that  question  of  the  learned  counsel. 
Does  he  lose  his  right  because  he  does  not  republish  in  one, 
two,  three,  or  ten  years?  When  does  it  cease  1  I  have  not 
got  a  satisfactory  answer  to  that  question.  There  was  be- 
yond all  question  a  right  in  the  proprietor  of  that  work,  a 
right  of  property  which  commenced  in  1854,  and  ordinarily 
would  last  till  1896.  When  did  it  cease  ?  I  am  unable  to 
come  to  the  conclusion  that  there  is  any  particular  period 
at  which  a  man  who  is  entitled  to  a  copyright  loses  his  right. 
The  copies  may  have  been  all  sold,  but  he  may  exercise  the 
right  he  has  of  republishing  at  such  periods  as  he  thinks 
likely  to  answer  his  purpose  and  when  he  would  find  pur- 
chasers. Therefore  it  seems  to  me  there  was  a  continuing 
copyright  in  Mr.  Darton,  who  was  theproprietor  before  he  as- 
signed to  Mr.  Weldon,  and  when  Mr.  Welaon  took  the  assign- 
ment in  1876  from  Mr.  Darton,  he  acquired  a  good  title  to  the 
copyright  in  this  work,  and  had  a  right  to  exercise  his  judg- 
ment as  to  when  and  how  he  would  republish  it  and  in  what 
form. 

262]  *Then  Mr.  Higgins  says  the  plaintiff  lost  his  right 
because  the  works  had  been  published  in  **Bow  Bells"; 
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but  was  Mr.  Weldon  bound  to  read  every  penny  publica- 
tion ?  There  are  hundreds  of  penny  publications  in  London 
and  the  provinces.     Is  the  plaintiff  bound  to  look  at  these 

Eublications  to  see  whether  any  of  the  titles  of  the  Parlor 
ibrary  have  been  adopted?  1  think  not.  He  says  he  did 
not  read  ** Bow  •Bells,"  that  he  did  not  know  of  it;  and 
there  is  not  a  shadow  of  reason  for  supposing  he  is  incor- 
rect in  that  statement.  But  he  did  know  of  it  when  pub- 
lished and  advertised  in  a  separate  form,  and  he  then 
comes  to  stop  it.  I  do  not  think  that  the  publication  in 
'*Bow  Bells"  can  in  any  way  affect  Mr.  Weldon's  rights. 
There  can  only  be  acquiescence  where  there  is  knowledge. 
This  court  never  binds  parties  by  acquiescence  where  there 
is  no  knowledge,  though  it  is  true  that  knowledge  and  ac- 
quiescence is  in  many  cases  fatal  to  parties.  But,  then,  has 
lie  acquiesced  to  his  knowledge  ?  The  first  knowledge  he 
possessed  was  when  he  saw  the  separate  publication  ;  and 
there,  again,  I  had  another  argument  upon  one  of  the  sec- 
tions of  the  act,  which  says  that  the  action  must  be  brought 
within  twelve  months  of  the  offence  being  committed.  Upon 
that  point  my  opinion  is  that  it  applies  only  to  an  action 
for  penalties.  But  even  if  it  did  apply  to  this,  the  first 
offence  committed  was  the  publication  of  the  separate 
volume  under  the  title  of  "Trial  and  Triumph."  That 
publication  did  not  take  place  till  April,  the  action  was 
commenced  in  June,  thereiore  it  is  long  'within  the  twelve 
months  allowed  by  the  act.  The  action,  therefore,  was 
commenced  in  due  time. 

Then,  if  the  right  of  copyright  is  not  lost  by  non -publica- 
tion, or  by  the  book  being  out  of  print  and  being  forgotten 
by  many  of  the  trade,  what  is  there  in  the  case  to  deprive 
Mr.  Weldon  of  the  copyright  which  he  possessed  in  this 
work  ?  It  seems  to  me  that  Mr.  Weldon  had  not  lost  the 
copyright;  that  he  was  entitled,  whenever  it  seemed  fit  to 
him,  to  republish  this  work  under  its  original  title ;  and 
that  Mr.  Dicks  has  been  wrong  in  assuming  that  title.  But 
it  is  said,  and  one  of  the  topics  suggested  in  favor  of  Mr. 
Dicks  is,  that  being  in  ignorance,  as  I  am  sure  he  was,  of 
the  previous  use  of  the  title,  he  thought  he  could  not  be  af- 
fected by  it ;  but  I  think  he  is  bound  to  have  the  knowledge 
possessed  by  persons  in  his  own  line  of  business  ;  and  I  am 
clearly  *of  opinion  that  I  must  regard  this  Booksellers'  [263 
Catalogue  as  a  thing  universal  in  the  trade.  All  the  witnesses 
state  that  it  is  a  book  in  universal  use,  therefore  it  does  seem 
extraordinary  that  when  the  defendant's  reader  objected  to 
the  title  *'True  to  the  Core"  it  did  not  occur  to  him  to  look 
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at  the  Booksellers'  Catalo^ae,  when  he  woald  have  found 
that  a  book  with  the  title  of  "Trial  and  Triumph"  had  been 

f>ublished  by  Mr.  Newby  in  1864.     If  he  had  done  so  this 
itigation  would  have  been  avoided. 

Now,  therefore,  under  these  circumstances  I  feel  bonnd  to 
come  to  the  conclusion  that  Mr.  Weldon  has  the  copyright 
in  his  work,  that  he  had  it  when  the  dispute  arose  in  1877, 
that  the  fact  of  his  having  it  ought  to  have  been  acquiesced 
in  by  Mr.  Dicks,  and  that  when  he  remonstrated  and 
required  an  alteration  to  be  made  in  the  title,  Mr.  Dicks 
ought  to  have  avoided  the  expense  of  this  suit. 

All  the  witnesses  agree  that  the  title  of  a  book  is  a  mate- 
rial part  of  the  book,  it  is  a  valuable  part  of  it,  and  the  case 
is  illustrated  by  a  reference  to  Mr.  Thackeray's  work  of 
'*  Vanity  Fair."  Would  any  one  be  entitled  to  publish  a 
book  called  "  Vanity  Pair,"  leaving  out  the  author's  name. 
A  person  buying  the  cheap  edition  would  expect  to  get 
Thackeray's  work,  and  what  a  fraud  it  would  be  if  he  had 
got  some  spurious  thing  which  was  not  worth  reading. 
Therefore,  as  all  agree  that  the  title  of  a  book  is  a  valuable 
property,  I  cannot  admit  the  argument  that  a  man  through 
standing  by  loses  his  copyright,  and  I  am  of  opinion  that 
the  plaintinhas  proved  his  title  to  the  copyright  and  to  the 
injunction,  omitting,  as  is  ofifered  by  the  plaintiff,  that  part 
of  the  claim  which  asks  for  a  cancellation  of  all  the  plates 
used  by  the  defendant  in  publishing  "Trial  and  Triumph." 

Now  comes  the  important  question  as  to  who  is  to  pay 
the  costs  of  this  suit.  In  deciding  that  question  one  must 
look  to  the  conduct  of  the  parties  which  has  led  to  it.  I 
think  it  is  evident  that  more  forbearing  conduct  on  the  part 
of  the  defendant  would  have  prevented  this  suit,  and  that 
if  he  had  answered  the  letters  addressed  to  him,  or  had 
adopted  a  more  conciliatory  course  by  altering  the  covers 
which  I  as  well  as  the  Lord  Justices  invited  him  to  do,  but 
which  he  refused  to  do,  this  suit  might  have  been  avoided. 
Every  modification  proposed  has  been  rejected,  and  he  was 
264T  *determined  to  fight  this  case  out  upon  the  utterly  un- 
tenable ground  that  a  man  loses  his  copyright  because  the 
book  has  not  been  sold  for  some  years ;  if  a  man  will  do  this 
there  is  no  other  course  to  take  but  to  say,  that  as  his  con- 
duct has  led  to  this  litigation  he  must  pay  the  costs  of  it. 

There  is  another  observation  I  may  make.  It  was  said 
that  this  copyright  was  bought  for  a  very  small  sum,  even 
as  little  as  one  guinea,  but  I  think  a  man  may  give  only  a 
guinea  for  a  thing  which  is  very  valuable,  therefore  I  cannot 
accede  to  the  argument  that  because  he  buys  it  at  a  small 
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price  he  should  be  deprived  of  the  title.  The  defendant 
must  therefore  be  restrained  from  publishing,  selling,  or  of- 
fering for  sale,  any  book,  other  than  that  of  the  plaintiff, 
published  in  a  separate  form,  intituled  on  the  wrapper 
*' Trial  and  Triumph."  The  defendant  will  pay  the  costs 
of  the  action  and  the  costs  of  the  motion,  but  not  the  costs 
of  the  appeal. 

Solicitor  for  plaintiff :  Henry  Le&y. 
Solicitor  for  defendant :  A.  W.  G.  Bell. 


[10  Chancery  Division,  264.J 
V.C.M.,  Jane24;    Dec.  8, 1878. 

PiCKEN  V.  Matthews. 

[1876    H.     18.] 
Wmr^Gift  to  a  CloM^Oift  to  Children  ai  Tv>entyfive—Rm\otme»», 

Testator  gave  his  real  and  personal  property  upon  trust  for  the  children  of  his 
daughters  who  should  live  to  attain  twenty-five.  At  his  death  one  of  his  daughters 
had  a  child  who  had  attained  twenty-five : 

Held,  that  this  gift  was  not  void  for  remoteness,  but  was  a  valid  gift  to  such  of  the 
children  living  at  the  testator's  death  as  should  attain  twenty-five. 

Fbancis  Hooff,  by  his  will,  gave  his  property,  real  and 
personal,  to  trustees  on  trust  to  pay  certain  legacies  and  an- 
nuities, and  continued  as  follows :  "  Subject  as  aforesaid,  I 
direct  my  trustees  to  stand  possessed  of  my  said  trust  es- 
tate, upon  trust  for  such  oi  the  children  of  my, daughter 
Helen  by  her  first  husband  (but  not  her  children  by  her 
present  nusband),  and  the  children  of  my  daughter  Char- 
lotte, who  being  sons  shall  live  to  attain  the  *age  of  [265 
twenty-five  years,  or  being  daughters  shall  attain  that  age  or 
previously  marry,  whichever  saall  first  happen  ;  and  I  ex- 
pressly direct  that  all  such  grandchildren  shall  participate 
equally  without  regard  to  the  number  of  each  family."  And 
the  testator  empowered  his  trustees  to  maintain  the  children 
out  of  their  expectant  shares  until  they  should  respectively 
acquire  vested  interests  in  the  trust  estate. 

The  testator  died  in  December,  1866.  The  testator's 
daughter  Helen  had  at  the  date  of  the  testator's  death  three 
children  by  her  first  husband,  of  whom  the  plaintiff  had 
attained  the  age  of  twenty-five  at  the  date  of  the  testator's 
death.     Charlotte  had  two  children  who  were  infants. 

Olasse,  Q.C.,  and  Badnall^  for  the  children  of  Helen  and 
Charlotte :  The  only  persons  who  could  take  under  this 
gift  were  ascertained  at  the  death  of  the  testator,  so  there 
26  Eng.  Rep.  86 
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can  be  no  remoteness.  This  case  is  governed  by  the  decision 
in  Oiviblett  v.  Purton  (') ;  ATidrews  v.  Partington  {*).  One 
of  the  children  within  the  gift  having  attained  twenty-five 
at  the  date  of  the  testator's  death,  the  maximam  number  of 
the  class  was*then  ascertained,  for  no  child  born  after  one 
of  the  class  had  attained  twenty -five  coald  be  incladed  in 
the  class :  Whitbread  v.  Lord  St.  John  ("). 

[Malins,  V.C,  referred  to  Doe  v.  Sheffield {*);  Doe  v. 
Oder{*).] 

The  rule  is  laid  down  in  Jarman  (*) ;  Supplement  to  Lewis 
on  Perpetuity  (') ;  Gilbert  v.  Boorman  (*) ;  Viner  v.  Fran- 
cis (•). 

Pearson^  Q.C.,  and  Holland^  for  the  trustees. 

Higgins^  Q.C.,  and  H,  A.  Oiffardj  for  the  next  of  kin: 
This  is  an  indivisible  gift  to  a  class,  not  a  severable  gift,  and 
therefore,  if  the  gift  to  any  part  of  the  class  is  bad,  that  is 
266]  fatal  *to  the  whole  gift :  Leake  v.  Robinson  (**).  The 
gift  is  void  for  remoteness,  bein^  a  gift  to  a  class,  some  of 
which,  according  to  the  construction  of  the  will  itself,  with- 
out regard  to  the  circumstances  which  actually  happened, 
might  not  have  attained  the  age  of  twenty-five  within  the 
period  of  twenty-one  years  from  the  testator's  death: 
OriMth  V.  Blunt{''). 

[Malins,  V.C:  That  case  is  very  shortly  reported  con- 
sidering its  importance,  and  seems  inconsistent  with  the 
other  authorities.] 

Hale  V.  Hale  (") ;  Smith  v.  SmUh  ("). 

[Malins,  V.C.:  In  that  case  the  gift  to  the  class  was 
clearly  good,  and  I  cannot  see  how  it  could  be  made  bad 
because,  in  the  event  of  a  possible  substitution  of  issue, 
which  did  not  occur,  the  substituted  issue  might  not  take 
vested  interests  within  legal  limits.] 

In  re  Sayer^s  Trust  (").  A  bad  gift  cannot  be  made  a  good 
one  by  looking  at  the  events  which  subsequently  happened : 
Porter  v.  Fox  (") ;  James  v.  Lord  Wynford  ("). 

Olasse^  in  reply:  Williams  v.  7feaZe(")  is  an  authoritv 
that  you  must  look  at  the  family  as  it  existed  at  the  death 
of  the  testator :   Mann  v.   Thompson  (") ;   Wilson  v.  Wil- 

(')  Law  Rep.,  12  Eq.,  427.  (»•)  2  Mer.,  863. 

(*)  3  Bro.  C.  C,  401.  (»)  4  Beav.,  248. 

(»)  10  Ves.,  162.  0*)  8  Ch.  Div..  648 ;  18  Eng.  R.,  789. 

(*)  18  East,  826.  (")  Law  Rep.,  6  Ch.,  842. 

(6)  1  Taunt.,  268.  (")  Ibid,  6  Eq.,  819. 

(«)  8d  ed.,  p.  146.  (>»)  6  Sim.,  485. 

(')  Page  68.  (»•)  1  Sm.  <fc  Giif.,  40,  68. 

(«)  11  Ves.,  238.  (")  6  Hare,  289. 

(»)  2  Bro.  C.  C,  658.  ('*)  Kay,  688. 
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son,{^) ;  Scott  v.  JBarl  of  Scarborough  i^) ;  Singleton  v.  Oil- 
her  to. 

Dec.  3.  Malins,  V.C:  I  have  very  carefully  considered 
the  cases  which  have  been  cited;  and  the  conclusion  to 
which  I  have  come  will  have  the  advantage,  that  it  will,  I 
think,  carry  into  effect  the  intention  of  the  testator. 

If  the  two  daughters  of  the  testator  had  had  no  children 
living  at  his  death,  the  gift  would  have  been  void  for  remote- 
ness ;  because  *it  would  not  be  certain  that  the  prop-  [267 
erty  would  vest  within  a  life  or  lives  in  being  and  twenty-one 
years  after.  But  this  is  a  gift  to  living  grandchildren.  The 
testator  evidently  knew  that  his  grandcnildren  were  in  ex- 
istence, and  I  must  attribute  to  him  knowledge  of  their 
ages,  knowledge  therefore  that  before  his  death  the  plaintiflE 
had  attained  the  age  of  twenty-five  years.  Now,  tne  rules 
of  law  applicable  to  this  case  are,  first,  that  a  gift  to  a 
class  not  preceded  by  any  life  estate  is  a  gift  to  such  of 
the  class  as  are  living  at  the  death  of  the  testator.  The  case 
of  Singleton  v.  Oilbert{*)  proceeded  on  that  footing.  There, 
there  was  a  demise  of  real  estate  (subject  to  a  term  to  se- 
cure annuities)  to  all  the  children  of  A.,  and  the  heirs  of 
their  bodies.  A.  had  two  children  at  the  death  of  the  tes- 
tatrix, and  one  born  afterwards,  but  before  the  death  of  the 
annuitants.  It  was  held  that  the  afterborn  child  could  not 
take,  though  if  there  had  been  a  precedent  life  interest,  that 
would  have  been  enough  to  postpone  the  period  of  vesting. 
Lord  Chancellor  Thurlow,  in  giving  judgment,  saysO, 
"The  general  principle  is  that,  where  the  legacy  is  given  to 
all  the  children,  it  shall  not  extend  to  afterborn  children  ; 
but  where  it  is  given  with  any  suspension  of  the  time  so  as 
to  make  the  gift  take  place  by  a  fair,  or  even  by  a  strained 
construction  (for  so  far  some  of  the  cases  go)  at  a  future 
period,  then  such  children  shall  take  as  are  living  at  that 
period.  But  in  this  case  I  can  see  no  circumstance  to  take 
It  out  of  the  general  rule."  That  is  a  decision  that  the  de- 
vise extends  only  to  those  children  who  are  living  at  the 
death  of  the  testator.     It  is  a  rule  of  convenience. 

The  second  rule  is,  that  where  you  have  a  gift  for  such 
of  the  children  of  A.  as  shall  attain  a  specified  age,  only 
those  who  are  in  esse  when  the  first  of  the  class  attains  the 
specified  age  can  take.  All  afterborn  children  are  excluded. 
This  also  is  a  rule  of  convenience.  It  was  laid  down  in  the 
case  of  Andrews  v.  Partington  (*),  and  has  been  followed 

(»)  4  Jur.  (N.S.),  1076  ;  28  L.  J.  (Ch.),        (»)  1  Bro.  C.  C,  542  n;  1  Cox,  68. 
95.  (*)  1  Cox,  71. 

(«)  1  Beav.,  154.  (*)  3  Bro.  C.  C,  401. 
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in  nnmerous  cases,  of  v which  Hoste  v.  Pratt  {*\  and  a  case 
before  me  of  Oimbleit  v.  Purton  ('),  are  examples.  In  the 
latter  case  I  proceeded  on  the  principle  that  only  those  who 
were  alive  wnen  the  first  of  tne  class  attained  twenty-one 
268]  ^could  take.  The  maximum  number  to  take  was 
then  ascertained.  Vice-Chancellor  Wigram,  in  giving  judg- 
ment in  the  case  of  Williams  v.  7feafe("),  makes  this  observa- 
tion :  "  If  a  testator  should  give  his  property  to  A.  for  life, 
with  remainder  to  such  of  A.'s  children  as  should  attain 
twenty-five  years  of  age,  and  the  testator  should  die  living 
A.,  there  is  no  doubt  but  that  the  limitations  over  to  the 
children  of  A.  would  be  void,  Leake  v.  Bobinson  C) ;  but 
if  in  that  case  A.  had  died,  living  the  testator,  and  at  the 
death  of  the  testator  all  the  children  of  A.  bad  attained 
twenty-five,  the  class  would  be  then  ascertained,  and  I  can- 
not think  it  possible  that  any  court  of  justice  would  ex- 
clude them  from  the  benefit  of  the  bequest,  on  the  ground 
only  that  if  A.  had  survived  the  testator  the  legacy  would 
have  been  void,  because  the  class  in  that  state  of  things 
could  not  have  been  ascertained."  So  that  he  adopts  the 
principle  that  when  once  the  class  to  take  has  been  ascer- 
tained there  is  no  objection  to  postponing  the  vesting  to  a 
future  period. 

Upon  the  authority  of  these  cases  I  come  to  the  conclu- 
sion that  the  persons  who  can  take  under  this  limitation 
are  those  who  were  living  at  the  death  of  the  testator.  Viner 
V.  Francis  i^)^  a  leading  authoritv  on  the  subject,  shows 
that  the  same  principle  prevails  whether  the  parent  of  the 
children  who  are  to  take  be  alive  or  dead  at  the  date  of  the 
will.  I  have  already  mentioned  Singleton  v.  Gilbert  C)  and 
Vi7ier  V.  Francis,  These  cases,  as  well  as  Doe  v.  Sheffield  (^) 
and  Doe  v.  Over  ("),  all  show  that  a  gift  to  a  class  only  em- 
braces those  of  the  class  who  are  living  at  the  death  of  the 
testator. 

Here  there  is  a  gift  to  such  of  a  class  as  shall  attain 
twenty- five.  The  class  was  ascertained  at  the  death  of  the 
testator  because  one  of  them  had  then  attained  twenty-five. 
The  two  infant  children  of  Charlotte  Heale  who  were  alive 
at  the  death  of  the  testator  are  entitled  to  take  provided 
thev  attain  the  age  of  twenty-five  years. 

The  case  mainly  relied  on  by  the  other  side  was  Oriffiih 

(»)  3  Ves.,  730.  (»)  2  Bro.  C.  C.  668. 

(«)  Law  Rep.,  12  Eq.,  427.  (•)  1  Bro.  C.  C,  542  n. 

(S)  6  Hare,  239.  0)  18  East,  626. 

(*)  2  Mer.,  863.  (f)  1  Taunt.,  268. 
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V.  Blunt {').  There  Lord  Langdale,  in  giving  judgment, 
said  that  *the  will  was  really  free  from  ambiguity ;  [269 
the  vesting  was  not  to  take  effect  till  twenty-five,  and  there- 
fore the  gift  was  too  remote.  But  the  real  question  was, 
In  whom  was  the  property  to  vest?  Was  the  class  to  take 
ascertained  at  the  death  of  the  testator  ? 

Here  I  hold  that  there  is  a  valid  gift  because  one  of  the 
children  of  Helen  (by  her  former  nusband)  had  attained 
twenty-five  at  the  death  of  the  testator ;  the  maximum  num- 
ber to  take  was,  therefore,  then  ascertained,  and  the  gift  in 
question  is  not  void  for  remoteness. 

Solicitor  for  plaintiff :    W.  Harris, 

Solicitors  for  executors :   Vizard^  Crowder  &  Co. 

Solicitors  for  the  next  of  kin :  Park  Nelson  &  Morgan. 

(1)  4  Beav.,  248. 


[10  Chancery  Division,  269.] 
V.C.M.,  Dec.  6,  1878. 

In  re  Association  of  Land  Financibks. 

Appoinimmt  of  Official  Uquidator — Creditort, 

An  official  liquidator  had  been  appointed  in  chambers.  Upon  motion  made  on  be- 
half of  a  very  large  majority  of  the  unsecured  creditors  of  the  company,  who  alone 
were  interested  in  the  realization  of  the  assets,  two  creditors  were  appomted  liquida- 
tors instead  of  the  liquidator  already  appointed. 


[10  Chancery  Division,  273.] 
V.C.M.,  Aug.  1 ;    Nov.  26,  1878. 

*Tabor  V.  Brooks.  [273 

[1«76    T.     186.] 

DiteretioH  of  Trusteu — " UhconiroRed and IrresptmiiJble" 

Where  in  a  marriage  settlement  the  trustees  had  power  to  apply  the  income  of  the 
settled  fund  for  the  benefit  of  the  husband  and  wife  and  their  chilaren  as  they  should 
"  in  their  uncontrolled  and  irresponsible  discretion  think  proper,**  the  court,  while 
expressing  an  opinion  that  the  trustees  were  not  acting  judiciously,  declined  to 
interfere  with  their  discretion,  there  being  no  proof  of  mala  jides. 

By  a  settlement  upon  the  marriage  of  the  plaintiff,  Ada 
Agnes  Tabor,  and  the  defendant,  Arthur  Tabor,  dated  the 
3d  of  February,  1868,  it  was  declared  that  the  trustees,  Henry 
Brooks  and  C.  J.  Dowell,  should  hold  a  sum  of  £10,000 
transferred  to  them,  upon  trust  to  invest  and  pay  the  income 
to  Arthur  Tabor  for  life,  and  after  his  death,  in  case  his 
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wife  should  survive  him  and  there  should  be  a  child  or  chil- 
dren of  the  marriage,  to  pay  the  whole  of  the  income  to  her 
for  life  or  until  her  second  marriage,  but  in  case  there  should 
not  be 'any  child  of  the  marriage,  to  pay  one  moiety  of  the 
income  to  his  wife  for  life  or  until  her  second  marriage; 
and  subject  to  such  trusts  the  trustees  were  to  hold  the  fund 
for  the  benefit  of  the  children  of  the  marriage,  with  an  ulti- 
mate trust  in  default  of  children  for  the  husband.  And  the 
settlement  contained  the  following  clause : — 

"Provided  always  and  it  is  hereby  agreed  and  declared, 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  for  the 
time  being,  if  they  or  he  shall  in  their  or  his  uncontrolled 
and  irresponsible  discretion  think  proper  so  to  do,  raise  by 
the  sale  or  conversion  into  money  of  a  competent  part  of  the 
trust  premises  for  the  time  being  subject  to  the  trusts  of  these 
presents  any  sums  of  money,  and  to  apply  the  same  in  the 
purchase,  at  such  price  as  the  said  trustees  or  trustee  shall 
m  such  discretion  as  aforesaid  think  proper,  of  the  life  inter- 
est of  the  said  Arthur  Clifton  Tabor  in  the  dividends,  inter- 
est, and  income  of  the  trust  premises  to  be  assigned  to  the 
said  trustees  or  trustee  for  the  time  being,  to  be  held  by  them 
or  him  upon  the  trusts  and  subject  to  the  provisions  follow- 
274]  ing,  *namely:  Upon  trust  that  the  said  trustees  or 
trustee  shall,  if  they  or  he  shaU  in  their  or  his  uncontrolled 
and  irresponsible  discretion  think  fit,  but  not  otherwise,  pay 
and  apply  such  dividends,  interest,  and  income,  or  any  part 
thereof,  in  their  or  his  discretion  as  the  same  shall  become 
payable  and  without  anticipation,  for  or  towards  the  main- 
tenance and  personal  support  of  the  said  Arthur  Clifton 
Tabor  and  his  wife  (if  any)  and  children  or  child  or  other 
issue  for  the  time  being  in  existence,  whether  by  his  said 
intended  or  any  future  wife,  or  at  the  discretion  of  the  said 
trustees  or  trustee  for  or  towards  the  maintenance  and  per- 
sonal support  of  such  one  or  more  to  the  exclusion  of  the 
others  or  other  of  such  objects  of  the  present  discretionary 
trust,  in  such  manner  and,  if  more  than  one,  in  such  shares 
and  proportions  as  the  said  trustees  or  trustee  shall  think 
proper  during  the  remainder  of  the  life  of  the  said  Arthur 
Clifton  Tabor,  or  during  such  shorter  period  as  the  said 
trustees  or  trustee  in  such  discretion  as  aforesaid  shall  think 
proper,  and  shall  hold  and  apply  so  much  of  the  said  divi- 
dends, interest,  and  income  as  shall  not  be  applied  under 
the  discretionary  trusts  aforesaid  upon  such  trusts  and  sub- 
ject to  such  provisions  as  the  said  dividends,  interest,  and 
income  ought  to  be  held  and  applied  upon  and  subject  to 
after  the  decease  of  the  said  Arthur  C.  Tabor." 
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The  marriage  between  Mr.  and  Mrs.  Tabor  took  place  in 
February,  1868,  and  there  had  been  one  child  only  of  the 
marriage — a  son,  born  in  August,  1871.  The  trustees  exe- 
cuted the  power  of  purchasing  the  life  interest  of  Mr.  Tabor 
in  the  settled  fund,  and  by  an  indenture  of  the  29th  of  March, 
1870,  for  the  considerations  therein  mentioned  paid  out  of 
the  settlement  funds,  such  life  interest  was  assigned  to  the 
trustees  to  be  held  upon  the  trusts  in  that  case  provided  by 
the  settlement.  It  appeared  that  Mr.  Tabor  had  for  the  last 
five  years  been  addicted  to  very  intemperate  h&bits,  and  was 
frequently  intoxicated,  and  violent  in  his  conduct  to  his  wife, 
so  that  it  was  impossible  for  her  to  live  with  him.  Mrs.  Tabor 
was  without  any  means  of  support,  and  she  had  applied  to 
the  trustees  to  exercise  the  power  given  them  by  the  settle- 
ment in  paying  a  portion  of  the  income  of  the  trust  property 
for  her  support,  but  they  had  refused  to  do  so,  and  nadTpaid 
the  whole  income  to  the  defendant,  Arthur  Tabor,  and  all 
they  had  given  *her  were  several  small  sums  of  [275 
money,  and  they  had  latterly  paid  the  school  expenses  of 
the  child. 

The  action  was  brought  by  Mrs.  Tabor  against  the  trus- 
tees and  against  Mr.  Tabor,  claiming  that  the  trusts  of  the 
settlement  might  be  executed  under  the  direction  of  the 
court,  and  that  the  trustees  might  be  restrained  from  paying 
the  whole  income  of  the  trust  funds  to  Mr.  Tabor,  and  that 
a  suitable  part  thereof  might  be  ordered  to  be  paid  for  the 
benefit  of  the  plaintiff. 

Hadley^  for  the  plaintiff :  Where  a  discretion  is  given  to 
trustees  to  allow  maintenance  the  court  has  power  to  inter- 
fere and  control  that  discretion.  This  was  done  by  your 
Lordship  in  Davey  v.  Ward{').  These  trustees  are  not  ex- 
ercising their  power  with  discretion,  but  they  are  acting  in 
an  arbitrary  manner.  The  peculiar  power  given  them  by 
this  settlement  was  evidently  intended  to  protect  the  wife 
against  the  event  which  has  happened,  that  is,  that  in  con- 
sequence of  the  intemperate  habits  of  Mr.  Tabor  she  is  un- 
able to  live  with  him.  Here  there  is  a  trust  to  apply  the 
income  for  the  maintenance  of  the  husband  and  wife,  and  a 
discretion  is  given  to  the  trustees  as  to  the  amount  to  be  so 
applied.  It  is  for  the  court  to  say  how  much  ought  to  be 
applied,  having  regard  to  the  circumstances  of  the  case : 
Hansom  v.  Burgess  (').  The  same  principle  may  be  derived 
from  the  cases  of  Wehh  v.  Earl  of  Shaftesbury  ('),  where 
the  court  controlled  the  trustees  in  the  appointment  of  new 

(»)  7  Ch.  D.,  764.  («)  Law  Rep.,  8  Eq..  778.  (»)  7  Ves.,  480. 
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trastees ;  from  In  re  Belonged  Wilkes^  Charity  {^\  where  the 
court  said  that  trustees  must  exercise  their  discretion  with 
honesty  of  intention  and  with  a  fair  consideration  of  the 
sabject,  and  it  was  the  duty  of  the  court  to  see  that  the  dis- 
cretion of  trustees  has  been  thus  exercised ;  and  from  At- 
torney-Oeneral  v.  Clack  (*)  and  Cqfe  v.  Bent  (•). 

Vaughan  Hawkins^  for  the  trustees :  The  power  given 
to  the  trustees  is  not  an  ordinary  discretion  with  which  the 
court  can  interfere,  but  it  is  in  their  ^*  uncontrolled  and  irre- 
sponsible discretion/'  and  in  such  a  case  the  court  never 
276]  *interferes  with  the  discretion  of  the  trustees.  This 
was  laid  down  distinctly  in  Oishorne  v.  Oiiborjie  (') ;  and 
although  in  Davey  v.  Ward  (*)  your  Lordship  exercised  a 
controlling  power  where  the  trustees  had  a  mere  discretion 
as  to  the  amount  they  should  pay  for  maintenance,  yet  you 
there  stated  that  if  the  power  given  was  ''  absolute  and  un- 
controllable "  you  could  not  interfere. 

There  is  nothing  in  this  case  to  show  that  the  trustees  are 
not  acting  fairly  and  honestly,  and  to  the  best  of  their 
judgment.  There  is  no  pretence  for  alleging  mala  fides  on 
their  part :  Lewin  on  Trustees  ('). 

Dunning^  for  the  husband. 

Nov.  26.  Malins,  V.C:  Before  the  marriage  took  place 
between  Mr.  and  Mrs.  Tabor  it  was  well  known  that  Mr. 
Tabor  (who  was  then  a  young  man  of  about  twenty-five)  had 
long  been  addicted  to  habits  of  intemperance,  but  he  prom- 
ised his  intended  wife  that  he  would  reform  and  lead  a  life 
of  sobriety,  and  she,  unfortunately  for  herself,  believed  him. 
As  might  have  been  expected,  however,  he  soon  after  the 
marriafre  returned  to  his  old  habits,  and  the  result  has  been 
a  life  of  misery  and  deprivation  to  the  plaintiff,  which  has 
obliged  her  for  the  last  four  years,  or  thereabouts,  to  live 
separate  from  him  ;  it  being  impossible,  as  she  says,  on  ac- 
count of  his  drunken  habits,  that  she  should  live  with  him. 
That  he  has  been,  and  I  fear  still  is,  a  drunkard  of  the  worst 
description,  is,  I  think,  abundantly  proved,  and  is  taken  as 
admitted.  The  question  I  have  now  to  decide  arises  under 
the  marriage  settlement  of  the  parties,  dated  the  3d  of  Feb- 
ruary, 1868,  which  is  in  a  very  unusual  form — no  doubt  on 
account  of  the  then  well-known  habits  of  Mr.  Tabor.  [His 
Lordship  stated  the  effect  of  the  settlement.] 

The  trustees  having  executed  the  power  of  purchasing  the 

(1)  8  Mac.  <fc  G.,  440.  («)  2  App.  Cas.,  800;  19  Eog.  R.,  19. 

(«)  1  Beav.,  467.  (»)  7  Oh.  D.,  754. 

(*)  8  Hare,  245.  (•)  6th  ed.,  p.  511. 
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life  interest  of  Mr.  Tabor  in  the  settled  fund,  the  result  is 
that  they  now  hold  such  of  the  trust  fands  as  have  not  been 
advanced  to  *Mr.  Tabor,  under  a  power  contained  [277 
in  the  settlement,  upon  the  trusts  in  that  case  provided  for 
by  the  settlement. 

It  appeared  before  me  upon  an  application  in  chambers, 
that  Mr.  Tabor  is  now  living  in  France,  that  Mrs.  Tabor  is 
living  in  London,  wholly  unprovided  for,  and  that  their  son, 
now  rather  more  than  seven  years  old,  is  placed  at  school  at 
Brighton  at  an  expense  of  about  £60  a  year,  which  is  paid 
by  the  trustees  out  of  the  trust  funds,  and  that  the}^  were 
paying  the  whole  of  the  remaining  income,  amounting  to 
about  £300  a  year,  to  Mr.  Tabor,  leaving  Mrs.  Tabor  wholly 
destitute.  Being  then  satisfied,  as  la'tn  now,  that  Mr.  Ta- 
bor has,  almost  from  the  time  of  his  marriage,  been  of  such 
confirmed  drunken  habits  as  to  lustify  his  wife  in  not  con- 
tinuing to  live  with  him,  I  thought  a  fair  application  of  the 
£800  a  year  would  be  to  give  it  in  equal  shares  to  the  hus- 
band and  wife  while  they  continued  to  live  apart. 

The  trustees,  however,  who  are  both  brothersin-law  of 
Mr.  Tabor  (Mrs.  Tabor's  brother,  Mr.  Dowell,  having  retired 
in  consequence  of  residence  abroad),  think  that  Mrs.  Tabor, 
notwithstanding  the  circumstances  I  have  mentioned,  ought 
to  live  with  her  husband ;  and,  I  suppose  with  the  view  of 
compelling  her  to  do  so,  have  paid  the  whole  of  the  £300  a 

J  rear  to  him,  and  they  insist  that  they  have  an  uncontrol- 
able  right  to  do  so,  with  which  the  court  cannot  interfere, 
and  for  the  purpose  of  having  that  point  decided  the  case 
was  brought  into  court. 

The  question  I  have  to  decide,  therefore,  is  whether  the 
absolute  discretion  which  is  vested  in  the  trustees  can  be 
controlled  by  the  court. 

As  a  general  rule,  the  court  will  not  interfere  with  the  dis- 
cretion of  trustees  where  it  is  fairly  and  honestly  exer- 
cised. This  was  laid  down  in  Costaoadie  v.  Costabadie  (') 
and  in  In  re  Beloved  Wilkes^  Charity  (^) ;  and  many  other 
cases  may  be  referred  to  to  show  that.  But  if  they  exercise 
their  discretionary  power  in  an  arbitrary  and  unreasonable 
manner,  the  court  will  control  them,  as  I  did  in  Davey  v. 
Ward  (•),  where  trustees  capriciously  persisted  in  not  let- 
ting a  father  have  the  whole  of  a  small  income  for  the  edu- 
cation and  support  of  his  children,  though  it  was  urgently 
needed  *on  account  of  his  limited  means.  The  au-  [278 
thorities  on  that  subject  are  sufficiently  stated  in  that  case, 
and  I  need  not  further  refer  to  them.    But  here  the  power 

(')  6  Hare,  410.  (•)  8  Mac.  A  G.,  440.  («)  7  Ch.  D.,  "754. 

26  Eng.  Rep.  87 
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or  discretion  is  to  be  uncontrolled  and  irresponsible,  and 
Mr.  v.  Hawkins  relied  apon  the  decision  of  tbe  Hoase  of 
Lords  in  Oisborne  v.  OUbornei^)  to  show  that  snch  a  discre- 
tion cannot  be  controlled  by  the  conrt  In  that  case  a  fand 
was  vested  in  trustees  who  were  given  '*an  absolute  discre- 
tion and  uncontrollable  authority"  over  its  application^ 
and  it  was  held  that  the  court  could  not  interfere  with  the 
discretion  of  the  trustees  in  the  application  of  the  fund,  al- 
ways supposing  that  there  was  no  mala  fides  with  regard  to 
its  exercise.  Ithink  that  case  is  conclusive  that  under  snch 
a  power  or  discretion  as  this  the  court  cannot  interfere  with 
the  trustees  so  long  as  there  is  no  mala  fides  on  their  part. 
•  Although  that  case  was  not  cited  in  Datey  v.  Ward  ('),  I 
appear  to  have  taken  that  view  of  such  a  power  in  the  pas- 
sage of  my  judgment  (')  where  I  said,  '*  If  the  discretion  of 
the  trustees  is  to  be  absolute  and  uncontrollable,  the  conrt 
will  not  interfere." 

Here,  although  in  the  distressing  circumstances  of  the 
case  the  trustees  would,  in  my  opinion,  act  more  wisely  in 
dividing  the  fund  between  the  nusband  and  wife  than  in 
giving  it  all  to  the  husband,  I  cannot  attribute  any  mala 
fides  to  them  in  the  course  they  take,  and  I  regret  therefore 
that  I  am  unable  to  interfere  with  them. 

Solicitors :  W.  Stuart;  ShovJbridge  &  May. 

(•)  2  App.  Caa.,  800 ;  19  Eng.  R.,  119.      (»)  V  Ch.  D.,  754.      (»)  7  Ch.  D..  761. 

See  25  Eng.  Rep.,  86  note  ;  25  Eng.  a  provision  for  the  maintenance  of  his 

Rep. ,  799  note.  children  d uring  mi nority  wh ich ,  though 

Where  a  testator  had  vested  in  his  barely  sufficient  to  maintain  and  edu- 

trustees  a  discretion  as  to  the  mainte-  catetbem,  is  very  disproportionate  to  the 

nance  and  education  of  his  infant  son,  amount  of  property  coming  to  them  ul- 

the  court  refused,  upon  an  interlocu-  timately,  the  court  will  not,  in  the  ab- 

tory  application,    to    interfere    there-  sence  of  any  evidence  of  mistake  on 

with,  though  the  son,  aged  eighteen  the  part  of  the  testator,  increase  tlie 

years,  disagreed  with  their  proposals  :  amount  allowed  for  maintenance  :  Os- 

Flannlgan  v.    Flannigan,   5  Victorian  born  v.  Osbom,   6  Victorian  Law  R 

Law  Rep.  (Eq.),  272.  (Eq.),  3. 

Tlie  general  rule  is,  that  if  a  father  if  a  guardian  of  minors  loans 
be  guardian  of  his  child,  he  must  sup-  money  to  their  mother,  on  her  promi.se 
port  the  child  if  of  sufficient  ability  to  to  charge  such  minors  for  their  sup- 
do  so.  But  if  the  father  is  not  able  to  port,  and  to  give  him  the  benefit  of 
support  it,  or  not  able  to  support  it  ac-  such  charges,  and  she  afterwards  re- 
cording to  its  station  and  expectations,  fuses  to  make  any  charge  against  them, 
it  is  within  the  discretion  of  the  court  or  to  accept  any  compensation  for  their 
to  allow  one,  who  is  guardian  of  his  support,  he  is  not  entitled  to  an  allow- 
own  child,  compensation  for  the  sup«  ance  therefor  in  settling  his  accounts 
port  of  the  ward  out  of  the  ward's  es-  with  them  as  guardian  :  WyckoS  «. 
tate:  Bourne  o.  Maylin,  8  Woods,  Hulse,  32  N.  J.  Eq.,  697. 
724  ;  Stephens  v,  Howard,  32  N.  J.  An  infant  entitled  under  the  will  of 
£a . ,  244.  her  grandmother  to  a  share  of  a  fund 

Wl^ere  9,  testator  has,  by  will,  made  in  a  suit  of  S.  v.  K.,  partly  held  by  th« 
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master  and  partly  bj  the  trustees,  was  property  to  the  maintenance  of  the 
placed  with  the  plaintiffs,  by  her  infants :  Matter  of  Higginbotham,  4 
father,  who  promised  them  £100  a  Victorian  L.  R.  (Eq.),  57. 
year  for  her  maintenance.  He  died  By  the  terms  of  his  will,  a  testator 
without  having  made  any  payment,  bequeathed  to  a  married  daughter  a 
and  the  infant  was  subsequently  re-  specified  sum  of  money,  '*  to  be  paid  to 
moved  and  placed  under  the  care  of  her  at  such  times,  in  such  sums  as  she 
the  testamentary  guardian  appointed  may  be  in  need  of  it ;  but  put  it  not 
by  her  father,  who  took  her  to  reside  into  the  hands  of  her  husband,  as  I 
out  of  the  jurisdiction.  The  will  con-  will  it  to  be  kept  clear  from  all  his 
tained  a  clause  for  maintenance  of  in-  claims."  Held,  in  an  action  by  the  dev- 
fants,  either  directly  by  the  trustees  or  isee  against  the  executor,  on  his  con- 
through  their  guaraians.  version .  of  the  estate  into  money,  she 

The  plaintiffs,  who  had  made  no  de-  became  entitled  to  receive  of  him  all 

mand  on  the  trustees  for  any  payment  of  the  legacy  necessary  to  supply  her 

to  them  under  that  clause,  filed  their  reasonable  needs ;  that  he  was  liable 

bill  against  them  for  payment  out  of  to  her  for  interest  received  by  him 

the  fund  in  their  hands  of  £100,  or  thereon  ;  and  that  his  final  settlement 

such  other  sum  as  the  court  might  report  could  be  set  aside  to  compel  him 

think  fit.  to  account  for  such  interest :   Zeek  v. 

Held,  that  the  bill  was  not  snstaina-  Reid,  69  Ind.,  819. 
ble,  but  that  if  it  had  been,  the  infant        The  testator  left  his  personal  prop- 
would  have  been  a  necessary  party.  erty  to  his  wife  and  daughters  ;   his 

Where  funds  are  in  the  hands  of  real  estate  to  his  wife  during  life  or 

trustees,   under  the   direction  of  the  widowhood,  and  upon  her  remarriage, 

court  in  a  suit,  the  trustees  cannot  act  as  to  income  for  his  daughters  as  long 

with    reference   thereto,   without   the  as  his  son  was  under  age,  and  when 

direction    of  the  court :    Mitchell  e.  he  came  of  age,  for  him  ;  if  he  should 

Tuckett,  5  Victorian  L.  R.   (£q.),  81.  die  under  age,  for  his  daughters. 

A  testator  devised  property  for  the        The  widow  married ;  and  there  was 

maintenance   of  his  son  and   grand-  no    present    provisipn    for    the   son : 

children,  and  directed  the  income  of  Held,  on  application  by  the  trustees  to 

other  property  to  be  accumulated  dur-  employ  part  of  the  income  in  mainte- 

ing  their  infancy,  and  the  corpus  di-  nance  of  the  son,  and  to  raise  an  ap- 

vided  on  their  attaining  twenty-one.  prentice  fee,  that  there  was  no  author- 

The  testator  having  sold  a  portion  of  ity  for  so  construing  the  will  as  to 

the  former  property,  and  the  son  dy-  imply  a  provision  for  nis  maintenance ; 

ing  shortly  after  his  father,  the  court  application  refused  :  Matter  of  McKay, 

made  an  order  for  the  application  of  a  2  Victorian  L.  R.  (£q.)*  105. 
portion  of   the  income  of  the  latter 


[10  Chancery  Division,  279.] 
V.C.M.,  Dec   14,  1878. 

*Peter  V.  Stirlikg.  [279 

[1878    P.    74.] 
AdminUirtUion — ColonialDuiies — Pecuniary  and  Rmduary  Legatees. 

A  testator  whose  assets  consisted  partly  of  personal  estate  in  the  colony  of  Victoria, 
where  duty  is  payable  on  the  property  of  all  deceased  persons,  died  domiciled  in 
England,  and  by  his  will  gave  many  pecuniary  legacies,  and  divided  the  residue 
amone^  some  of  the  pecuniary  legatees  : 

Heidf  that  the  duties  attaching  in  Victoria,  and  all  expenses  of  realization  were 
payable  out  of  the  general  estate,  before  distribution,  and  that  the  pecuniary  legatees 
were  entitled  to  their  legacies  free  of  all  colonial  duties  and  expenses  except  the 
English  legacy  duty. 
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John  Peter,  formerly  of  the  colony  of  New  South  Wales, 
but  at  the  time  of  making  his  will  domiciled  in  England,  by 
his  will,  dated  the  29th  of  March,  1876,  appointed  the  de- 
fendants executors  and  trustees  thereof,  and  after  making  di- 
vers specific  bequests  and  bequeathing  to  his  wife  an  annuity 
of  £2,000  a  year,  the  testator  gave  various  legacies  for  the  ben- 
efit of  his  sisters,  nephews  and  nieces,  and  he  gave  the  resi- 
due of  his  real  and  personal  estate  to  trustees  with  directions 
to  sell  and  convert,  and  the  testator  directed  that  the  net 
residue  should  be  -divided  among  certain  of  the  i)ecuniary 
legatees  in  the  same  proportions  in  which  they  took  the 
total  amount  of  the  legacies  of  gross  or  capital  sums  therein- 
before bequeathed  to  them. 

The  testator  died  in  January,  1878,  and  at  his  death  was 
seised  and  possessed  of  real  and  personal  estate  to  the  value 
of  about  £700,000  in  Oreat  Britain  and  in  the  Australian 
colonies  of  New  South  Wales,  Victoria,  Queensland,  and 
South  Australia.  The  real  and  personal  estate  in  Victoria 
was  liable  to  a  duty  to  the  government  of  that  colony.  Ques- 
tions had  arisen  in  regard  to  the  administration  of  the  testa- 
tor's estate,  and  in  particular  as  to  the  persons  by  whom  the 
said  duty  payable  in  Victoria  ought  to  be  borne,  and  the 
plaintiffs"  claim  was  for  the  administration  of  the  estate. 

For  the  residuary  legatees  it  was  contended  that  the  Vic- 
torian duty,  which  was  estimated  at  £2,800,  was  payable  by 
280]  ^^ch  legatee  *on  the  same  proportion  of  his  legacy 
which  the  assets  in  Victoria  bore  to  the  whole  assets. 

For  the  legatees  and  annuitants  not  participating  in  the 
residue  it  was  contended  that  the  whole  of  the  duty  payable 
in  Victoria  should  be  paid  out  of  the  residue  as  part  of  the 
necessary  expenses  of  obtaining  possession  of  the  property 
in  that  colony,  and  of  converting  and  remitting  it  to  this 
country,  where  the  estate  had  to  be  accounted  for  in  this 
action,  and  where  legacy  duty  had  to  be  paid  on  the  whole 
fund. 

It  appeared  that  there  were  no  probate  or  succession  duties 
in  the  colonies  of  Queensland  or  New  South  Wales,  but 
there  was  a  dut^  on  the  estates  of  the  deceased  persons  in 
the  colony  of  Victoria.  That  duty  was  calculatea  upon  the 
final  balance  appearing  upon  the  statement  brought  in  by 
the  executor  or  other  person  required  to  specify  the  partic- 
ulars of  the  estate,  after  deducting  the  amount  of  the  debts 
due  by  the  deceased.  The  dutv  varied  according  to  the 
value  of  the  testator's  assets,  and  where  such  assets  did  not 
exceed  £30,000  the  rate  of  duty  was  £6  per  cent.,  if  over 
£30,000  and  under  £40,000  the  duty  was  £6  per  cent,  and  if 
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over  £40,000  and  under  £60,000  the  duty  was  £7  per  cent, 
bat  in  the  case  of  a  widow  of  any  testator  being  entitled 
under  the  will,  the  daty  was  to  be  calculated  so  as  to  charge 
only  one-half  of  the  percentage  thereinbefore  mentioned 
upon  property  devised  or  bequeathed  to  the  widow.  And 
by  the  act  of  the  Victoria  Legislature,  1871,  No.  388,  under 
which  the  duties  were  chargeable,  it  was  provided — Sect.  10 : 
^'The  duty  payable  under  this  act  shall  be  deemed  to  be  a 
debt  of  the  testator  or  intestate  to  Her  Majesty,  her  heirs 
and  successors,  and  shall  be  paid  by  any  executor,  or  admin- 
istrator with  the  will  annexed  out  of  the  personal  estate  of 
the  testator  after  payment  of  the  testamentary  and  funeral 
expenses  in  priority  to  all  debts  of  the  testator,  and  if  the  per- 
sonal estate  be  insufficient  to  pay  such  duty,  the  executor  or 
administrator  with  the  will  annexed,  or  any  person  inter- 
ested, may  apply  to  the  Supreme  Court,  which  may  order 
that  a  sufficient  part  of  the  real  estate  of  the  testator  may 
be  sold  to  pay  the  said  duty,  the  costs  of  such  order  and 
sale  and  consequent  thereon."  Sect.  11 :  "Every  executor 
or  administrator,  or  administrator  with  the  will  annexed, 
shall  deduct  from  each  and  every  devise,  bequest,  and  legacy 
*coming  to  any  person  under  any  will,  an  amount  [281 
equal  to  the  duty  upon  such  devise,  bequest,  or  legacy,  cal- 
culated at  the  same  rate  as  is  payable  upon  the  estate  under 
this  act,  unless  the  testator  shall  have  made  a  different  dis- 
position as  to  the  payment  of  the  said  duty  in  his  will." 
Sect.  12:  '*No  probate,  letters  of  administration,  or  rule  to 
administer,  shall  issue  from  the  Master's  office  until  the  duty 
or  fee,  as  the  case  may  be,  under  this  act  has  been  paid,  and 
the  Master  or  officer  shall  certify  by  indorsement  on  every 
probate,  letters  of  administration,  and  rule  to  administer 
issued,  that  the  duty  or  fee  has  been  paid,  and  the  amount 
thereof;  and  no  probate,  letters  of  aaministration,  or  rule 
to  administer  shall  be  receivable  in  evidence  in  any  court  of 
justice  unless  it  shall  bear  such  indorsement."  And  it  was 
further  enacted  that  a  sum  not  exceeding  £5  per  cent,  should 
be  allowed  out  of  the  assets  of  any  deceased  person  to  his 
execators  or  administrators  on  passing  his  accounts,  as  com- 
mission or  percentage  for  his  pains  or  trouble,  as  should  be 
just  and  reasonable. 

Olasse,  Q.C.,  J.  D.  Wood^  R.  0.  Turner ^  and  K  Ward, 
for  the  residuary  legatees :  By  the  Colonial  Act  the  duty 
chargeable  in  Victoria  is  payable  on  the  net  balance  of  the 
testator's  estate,  and  is  deducted  from  the  payments  to  the 
legatees,  but  as  to  so  much  as  is  payable  to  the  widow 
the  duty  is  reduced  by  one-half.     This  duty  appears  to  be 
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partly  of  the  nature  of  English  probate  duty  and  partly  of 
the  nature  of  English  legacy  duty.  If  it  is  like  probate  dut^ 
it  is  confined  to  property  recoverable  in  the  colony,  but  if  it 
is  like  legacy  duty  it  is  payable  only  when  the  testator  was 
domiciled  in  the  colony.  Assuming  that  it  is  payable  where- 
ever  the  testator  was  domiciled,  then  the  question  arises  by 
whom  is  it  payable  in  this  particular  case?  We  contend 
that  the  proper  course  is  to  pay  all  legacies  ratably  out  of 
the  personal  estate  in  Victoria,  and  the  personal  estate  else- 
where, so  that,  if  the  personal  estate  in  Victoria  be  one- 
twentieth  of  the  whole,  each  legatee  must  allow  a  deduction 
from  his  legacy  of  £3  per  cent.  English  duty  on  the  whole 
legacy,  and  also  £6  per  cent.  Victoria  duty  on  the  one- 
twentieth  of  the  legacy,  making  together  £3  Qs.  per  cent. 
282]  upon  the  *whole.  Under  any  circumstances  the 
widow  can  only  be  charged  with  half  of  the  Victoria  duty. 

[They  cited  ^Wallace  v.  Attorney-OeneraZ  (') ;  Bell  v.  Mas- 
ter in  Equity  of  Supreme  Court  of  Victoria  (•).] 

J,  Pearson,  Q.C.,  and  Wolstenholme,  for  the  specific  lega- 
tee :  The  testator  was  domiciled  in  England,  the  legatees  are 
in  England,  and  can  sue  for  and  are  entitled  to  be  paid  their 
legacies  here  according  to  English  law ;  they  have  nothing 
to  do  with  the  situation  of  the  testator's  assets.  By  English 
law  his  personalty  is  considered  situated  where  he  is  domi- 
ciled, and  it  is  the  business  of  the  executors  to  realize  all 
property  out  of  England,  to  have  the  proceeds  remitted  to 
England,  and  to  distribute  the  whole  estate  here  as  one  fund. 
All  costs  of  so  doing  are  expenses  of  administration  which 
properly  fall  on  the  residue.  The  legatees  living  here  can 
no  more  be  required  to  contribute  to  payment  of  taxes  and 
costs  required  to  be  paid  in  another  country  in  order  to  re- 
cover and  get  in  the  testator's  estate  there,  tnan  they  can  be 
required  to  contribute  to  the  expenses  of  remitting  home  the 
proceeds,  or  to  the  payment  of  auction  fees,  stamp  duty,  or 
commissions,  on  realizing  the  testator's  property.  All  the 
assets  should  be  brought  to  England  for  administration  here, 
and  when  so  brought  are  liable  to  pay  the  legacies  without 
any  deduction  except  English  duty. 

Moreover  there  are  assets  elsewhere  than  in  Victoria  more 
than  sufficient  to  pay  the  legacies,  and  the  residuary  lega- 
tees have  no  right  to  throw  any  part  of  the  legacies  on  Vic- 
toria assets. 

Malins,  V.C.  :  This  appears  to  me  to  be  a  very  clear 
case.  The  point  arises  in  this  way.  Mr.  John  Peter,  who 
died  about  a  year  ago,  left  a  fortune  of  great  value — about 

(')  Law  Rep.,  1  Ch.,  1.  («)  2  App.  Gas.,  560. 
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£700,000— -as  I  understand.  He  was  domiciled  in  England, 
and  he  gave  general  legacies  to  the  amount  of  something  be- 
tween £400,000  and  £500,000,  and  then  he  directed  that  his 
residuary  estate  should  be  divided,  not  among  all  the  pecu- 
niary legatees,  but  among  some  of  them  in  proportion  to  the 
*amount  of  each  legacy,  so  that  a  legatee  of  £20,000  [283 
gets  double  the  amount  of  residue  which  comes  to  one  who 
gets  £10,000.  There  are  abundant  assets  to  pay  every  lega- 
tee, and  to  leave  a  large  residue  of  £200,000  or  £300,000. 
It  so  happens  that  the  testator  made  his  fortune  principally 
in  the  colony  of  Victoria,  at  Wagga  Wagga.  Some  of  his 
assets,  but  only  a  small  portion  or  them,  are  in  that  colony. 
In  that  colony  there  is  an  act  making  the  estate  of  every  de- 
ceased person  pay  certain  duties,  and  those  duties  are  to  be 
deemed  a  debt  of  the  testator  or  the  intestate  as  the  case  may 
be.  Now  let  nie  put  the  case  suggested  in  argument.  Sup- 
pose the  assets  in  Victoria  are  £26,000,  then  that  £25,000 
must  pay  the  duty  which  is  imposed  by  the  act  as  a  debt 
due  from  the  testator;  and  suppose  that  takes  £3,000,  or, 
for  illustration,  say  £5,000,  what  is  the  consequence?  The 
consequence  is  that  the  general  estate  of  the  testator  which 
will  be  received  by  the  executors  here  would  not  be  £25,000 
but  £20,000.  Now  it  is  contended,  inasmuch  as  this  is  an 
expense  iicurred  in  getting  the  property  from  Victoria,  that 
the  pecuniary  legatees  who  are  to  be  paid  partly  out  of  those 
funds  must  bear  their  proportion  of  the  duties  imposed  in 
the  colony;  but  it  appears  to  me  as  plain  as  that  two  and 
two  are  only  four,  that  the  general  estate  which  comes  into 
the  hands  of  the  executors  here  is  the  amount  that  remains 
after  paying  the  expenses  in  Victoria,  and  therefore  the 
property  must  pay  its  proper  proportion  under  the  act  in 
Victoria.  If  that  is  £5,000,  then  the  executors  get  the 
£20,000,  as  forming  part  of  the  general  assets,  and  out  of 
those  general  assets  all  the  legacies  must  be  paid  free  of  all 
deductions  except  those  to  which  they  are  liable  by  the  law 
of  England.  Then  the  question  is  raised  whether  it  is  like 
probate  duty  or  legacy  duty.  If  it  is  legacy  duty,  then  it  is 
said  to  be  like  a  debt  the  testator  owed.  It  might  as  well 
have  been  argued  that,  if  the  testator  had  owed  £5,000  in 
the  colony  of  Victoria,  when  they  got  the  £25,000  less  the 
£5,000  which  he  owed  to  an  individual,  the  legacy  must  pay 
part  of  that  debt,  whereas  the  assets  are  those  that  remain 
after  paying  the  debts  ;  and  the  debt  is  here  a  debt  of  6  per 
cent,  due  to  the  government,  and  what  you  get,  after  pay- 
ing the  debt  or  duty  imposed,  comes  here  as  part  of  the  gen- 
eral estate,  and  after  tnose  deductions  there  remain  in  the 
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284]  hands  of  the  execotors  the  assets  *to  pay  debts  and 
general  legacies  payable  out  of  the  general  estate.  With 
regard  to  the  question  whether  it  is  l^acy  or  probate 
duty,  I  think  it  is  immaterialy  though  I  am  bound  to  say  if 
it  is  like  either  of  them  it  is  much  more  like  probate  duty 
than  legacy  duty.  It  is  perfectly  clear  that,  whatever  are 
the  expenses  of  getting  these  assets  in  Victoria,  whether 
they  are  the  expenses  ox  calling  them  in,  or  selling  property, 
or  paying  duty  to  the  government,  they  are  all  deductions 
to  be  made  as  expenses  of  the  estate  to  be  paid  out  of  the  es- 
tate generally;  and  that  which  remains  after  paying  all  the 
debts  of  the  testator,  remains  as  assets  of  the  testator  and  goes 
to  pay  the  legacies  in  full,  and  there  is  no  obligation  on  the 
legatees  to  pay  part  of  those  expenses. 

Then  as  to  the  commissions  that  have  to  be  paid,  and  the 
expenses  of  taking  out  advertisements,  and  so  forth,  they 
all  form  part  of  the  expense  of  realization,  and  will  come 
out  of  the  general  estate. 

Solicitors:  Domville^  Lawrence^  OrahamAIxmg ;  Ward^ 
Mills y  WitTiam  &  Lambert. 

See  25  Eog.  Rep.,  799-800  note.  estate  and  when  not,  see  18  Alb.  L.  J., 

As  to  when  a  legacy  of  an  annoitj,  261,  same  as  a  note  to  Moss's  Appeal, 

payable  oat  of  the  income  of  an  estate,  82  Penn.  St.  R.,  264,  X^  Am.   Rep., 

mast  be  paid  oat  of  the  principal  if  the  164,  169  note. 

income  prove  insafficSent :  Delancy  «.  See  also    Ellinffwood   v.   Beare,  59 

Van  Aalen,  21  Hnn,  274 ;  Pierepont  «.  How.  Pr.,  503 ;  Van  Embnrgfa  v.  Ack- 

Edwaids,  25  N.  Y.,  128.  erman,  8  Redf.  Sarr.  Rep.,  499,  2  N. 

As  to  who  takes  dividends  of  stock,  Y.  R.  S.,  726,  §  40,  2  Edm.  St.,  675. 
etc.,  when  it  goes  to  the  earpu»  of  the 


[10  Chancery  IHyision,  286.] 
V.C.B.;  Jan.  11,28,  1879. 

285]  *Barrett  V.  Hammond. 

[1878    B.     115.] 

De/auUinff  Trustee— Writ  of  Attachment— Debtor$  Act,  1869  (32  <t  33  Vict,  e.  62), 

1. 1— Debtors  Act,  1878  (41  db  42  Viet,  c  54),  s.  1. 

The  policy  of  the  Debtors  Acts,  1869  and  1878,  in  leaving  a  de&alting  trustee  ex- 
posed to  the  penalty  of  imprisonment  is  not  vindictive ;  the  object  of  the  penalty  is 
simply  to  produce  payment  of  the  money. 

w  here  it  ia  shown  that  imprisonment  of  a  de&alting  trustee  will  not  be  prodnctive 
of  payment,  the  court,  in  the  exercise  of  the  discretion  given  by  the  Deotors  Act, 
1878,  will  refuse  an  application  for  a  writ  of  attachment. 

Motion.  By  an  order  in  this  suit  dated  the  25th  of  July, 
1878,  it  was  ordered  that  the  defendant  Edwin  Hammond 
should,  on  or  before  the  6th  of  August,  or  subsequently 
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within  fourteen  days  after  service  of  the  order,  pay  into 
court  to  the  credit  of  the  action  the  sum  of  £2046^.,  appear- 
ing by  bis  affidavit  filed  the  19th  of  July,  1878,  and  the 
account  exhibited  thereto,  to  be  in  his  hands  as  trustee  and 
executor  of  the  will  of  John  Leach,  deceased,  the  testator 
in  the  action. 

The  defendant  made  default,  and  on  the  16th  of  Decem- 
ber notice  of  motion  was  served  on  him  that  a  writ  of 
attachment  might  be  ordered  to  issue  against  him  for  non- 
compliance with  the  order. 

By  an  affidavit  filed  on  the  19th  of  December  the  defend- 
ant deposed,  '^I  have  no  means  at  present  of  paying  the 
sum  of  £204  6^.  referred  to  in  the  notice  of  motion,  or  any 
part  thereof ;  nor  am  I  aware  when  I  shall  be  able  to  pay 
such  sum  or  any  part  thereof." 

Pace^  for  the  plaintiflf,  now  moved  accordingly. 

Charles  Browne^  for  the  defendant :  Sect.  4  of  the  Debt- 
ors Act,  1869  (32  &  93  Vict.  c.  62),  excepts  out  of  the  oper- 
ation of  the  statute  a  default  by  a  trustee  or  person  acting 
in  a  fiduciary  capacity,  and  ordered  by  a  court  of  equity  to 
*pay  any  sum  in  his  possession  or  under  his  control.  [286 
But  now,  by  sect.  1  of  the  Debtors  Act,  1878  (41  &  42  Vict. 
c.  54),  a  discretion  is  given  to  the  court  to  inquire  into  the 
case,  and  the  court  is  empowered  to  grant  or  refuse,  either 
absolutely  or  ux)on  terms,  any  application  for  a  writ  of  at- 
tachment. 

In  a  case  of  Street  v.  Hope^  before  Vice-Chancellor  Malins 
on  the  12th  of  December,  1878,  where  the  defaulting  trustee 
deposed  that  he  could  not  obey  the  order  of  'the  court  be- 
cause he  had  no  pecuniary  means,  the  Vice-Chancellor 
refused  to  make  any  order  on  the  motion.  In  this  instance 
the  debtor  says  he  nas  no  means. 

Bacon,  V.U.,  ordered  the  motion  to  stand  till  the  23d  of 
January,  in  order  that  the  circumstances  of  Sto^eet  v.  Hope 
might  be  inquired  into. 

Jan.  23.  C.  Browne  again  referred  to  Street  v.  Hope{^): 
The  ^principle  of  the  learned  Vice-Chancellor's  de-     [287 

(*)  V.C.M.,  Dec.  12,  1878.  new  trustees  of  the  marriage  settle- 

Street  v.  Hope.  S«°*;  ^""^  ^?  August,  1856,  of  Mrs. 

Street.     The  statement  of  claim  was  to 

[1876    8.     432.J  the  effect  that  the  defendants  had  sold 

This  was  an  action  commenced  by  out  the  whole  or  a  large  portion  of  a 

writ  on  the  18th  of  November,  1876,  sum  of  £1,000  New  £8  per  Cent.  Ann  n- 

on  behalf  of  infants  named  Street,  bj  ities,  part  of  the  trust  funds,  and  had 

their  mother  and  next  friend,  against  reinvested  the  same  upon  insufficient 

John  Hope  and  Charles  William  Ha-  and  unauthorized  security,  and  prayed 

vers,  who  in  June,  1874,  were  appointed  that  the  defendants  might  be  decreed 

26  Eng.  Rep.  88 
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cision  was  that  the  policy  of  the  statute  is  not  vindic- 
288]  tive,  and  that  imprisonment  *i8  to  be  inflicted  only 
where  there  is  a  probability  of  its  being  prodnctive  of  the 
money. 

Pacey  in  reply :  The  matter  is  one  of  discretion ;  and 
the  discretion  of  the  conrt  will  be  exercised  only  on  consid- 
eration of  the  merits  of  the  case. 

Street  v.  Hope  was  not  analogous  to  this.  There  it  was 
shown  that  the  money  was  advanced  at  the  reqoest  of  the 
cestui  que  trust.  There  is  no  such  case  here ;  the  inference 
is  that  this  trustee  got  the  money  in,  and  spent  it.  The 
plaintiffs  are  entitled  to  the  writ. 

Bacon,  V.C:  It  is  quite  true  that  the  case  before  the 
Vice-Chancellor  Malins  differed  as  to  the  facts  from  the 

to  replace  and  transfer  the  said  sum  conrt  made  an  order  directing  the  de- 

into  conrt,  subject  to  the  trusts  of  the  fendants  Hope  and  Bayers  to  timnsfer 

settlement.  into  court  to  the  credit  of  the  action 

The  defendant  Hope's  defence  was  the  sum  of  £442  11«.  6d.  stock  within 

immaterial  for   the  purposes   of  this  one  month  from  service  of  the  order, 

report.  Notice  of  motion  on  behalf  of  the 

The  defendant  Hayers,  hj  his  state-  plaintiffs  that  they  might  be  at  liberty 

roent  of  defence,  admitted  that  he  and  to  issue  a  writ  of  attachment  against 

the  defendant  Hope,  at  the  request  of  Hope  and  Hayers  for  not  haying  made 

Mrs.  Street  and  her  husband,  sold  out  the  transfer  into  court  ordered  on  the 

the  whole  of  the  £1,000  stock  on  the  7th  of  November,  1877,  was  dated  the 

12th  of  July,  1874,  and  proceeded  to  11th  of  November,  1878. 

narrate  circumstances,  which  came  to  The  defendant  Havers  filed  an  affi- 

this,  that  the  sale  took  place  in  order  davit,  in  which  he  said  : 

that  the  proceeds  might  be  advanced,  "  I  am  unable  to  transfer  £442  lit. 

and  that  the  same  were  advanced,  for  M.  New  £3  per  Cent.  Annuities  into 

the    purpose    of    satisfying  creditors,  conrt  in  compliance  with  the  order  of 

with  whom  Street,  who  was  in  business  the  6th  of  November,  1877  ;  I  have  not 

as  a  shoemaker  at  Tunbridge  Wells,  the  pecuniary  means, 

had  agreed  to  settle  by  instalments.  *'  I  have  no  income  from  any  source 

The  defendant  Hope,  by  his  state-  except  what  I  derive  from  the  business 

ment  of  defence,  said  that  during  the  of  Jones  &  Havers,  of  3  Charles  Street 

whole  of  the  last  mentioned  proceed-  aforesaid,  in   which  business  I  am  a 

ings  Street  was  dealing  with  Havers  working  partner  only,  and  since  I  have 

for  goods  in  his  trade,  and  that  Street  been  nnai>le  to  work  in  the  business  I 

complained  to  defendant  that  he  had  have  not  had  any  income  except  that 

been  compelled  by  Havers'  firm  to  take  which  my  wife  has  earned  from  work- 

and  pay  for  goods  amounting  to  nearly  ing  in  the  said  business  of  Jones  & 

£800    in  a  little    more    than    twelve  Havers ;    and  if  from  any  cause  my 

months.     He  further  alleged  that  the  wife  should  be  unable  to  continue  to 

defendant  Havers  had  retained  a  large  work  in  the  said  business  I  should  be 

portion  of  the  trust  money  for  his  own  without  any  income  whatever,  and  to- 

use.  tally  destitute.     I  have  no  capital  in 

Havers,  in  rejoinder,  admitted  the  the  business,  and  I  never  was  other 
last  mentioned  business  transactions,  than  a  working  partner,  and  it  has  not 
and  that  Street  was  indebted  to  Havers'  at  any  time  produced  me  more  than  £3 
firm  in  a  sum  of  £35  ;  but  absolutely  10«.  a  week  for  my  share, 
denied  that  he  had  applied  any  of  the  "  The  plaintiffs  have  sold  my  house- 
trust  moneys  to  his  own  use.  hold  furniture  under  a  writ  of  seques- 

On  the  Uth  of  November,  1877,  the  tration  for  £23  0«.  fid.  being,  as  I  am  in- 
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case  now  before  me.  But  the  judgment  of  the  Vice-Chan- 
cellor did  not  proceed  upon  those  facts — it  went  upon  the 
general  policy  of  the  law. 

Now  the  policy  of  the  law  is  plain  enough.  It  appears 
from  the  language  of  the  statute.  The  general  policy  of 
the  Debtors  Act,  1869,  gave  the  judge  no  power  to  inquire, 
before  allowing  the  *writ  to  issue,  whether  the  debtor  [289 
had  the  means  of  satisfying  the  order  or  not.  But  the 
Amendment  Act  of  1878  gives  to  the  court  a  jurisdiction, 
which  it  did  not  possess  before,  of  inquiring  into  the  case, 
and  of  either  granting  or  refusing  the  application  for  the 
writ  of  attachment. 

The  question  then  comes  to  this,  whether  it  will  serve  any 
good  purpose  to  send  this  man  to  gaol.  The  law  does  not 
act  vindictively ;  the  court  has  no  power  to  inflict  any  pun- 
formed,  a  less  sum  than  the  costs  they  the  coart  by  the  aot  of  1878.  No  good 
have  incarred  in  relation  to  such  writ,    parpoee  will  be  served  by  sending  this 

"  I  have  been  unable  to  work  for  the  man  to  prison, 
last  three  and  a  half  years  and  up-  Brtrume,  in  reply, 
wards,  and  am  now  unable  to  do  any-  Malins,  V.C.:  Before  the  act  of 
thin^  or  help  myself.  I  am  impover-  1878  there  were  many  cases  of  great 
ished  by  the  proceedings  in  this  action,  hardship  in  which  trustees  were  sent 
and  in  consequence  of  my  inability  to  to  goal  for  having  committed  breaches 
work  I  have  been  obliged  to  avail  my-  of  trust  when  no  moral  blame  attached 
self  of  the  sick  allowance  from  the  so-  to  their  conduct.  Consequently  the 
ciety  of  Foresters,  of  which  I  am  a  Legislature  has  in  the  last  session 
member."  passed  an  act  giving  the  judge  power 

The  defendant  Havers'  partner  in  to  inquire  into  the  case,  and  to  grant  or 
business,  Joseph  Jones,  confirmed  the  refuse  the  application  for  a  writ  of 
above  statements,  and  further  deposed  attachment  either  absolutely  or  on 
as  follows:  terms. 

**  The  said  defendant  has  not  been  In  this  case  the  circumstances  have 
able  to  take  any  active  part  in  the  busi-  been  inquired  into.  It  is  found  that 
ness  for  the  last  three  and  a  half  years,  this  man  has  got  into  difficulties 
and  all  tlie  work  that  has  been  done  through  lending  a  portion  of  the  trust 
on  his  behalf  has  been  done  and  per-  moneys  to  the  cestui  que  trusty  a  thing 
formed  by  the  said  defendant's  wife."      he  was  not  justified  in  doing.     But  to 

Charles  Browne^  for  the  plaintifb,  send  him  to  prison  would  not  enable 
moved  for  the  writ :  The  Legislature,  him  to  pay  the  money — it  would  not 
in  passing  the  act  of  1878,  could  not  have  be  productive  of  payment  of  the  debt, 
intended  to  abolish  the  penalty  of  im-  Mr.  Browne  says  that  the  threat  of  im- 
prisonment merely  because  the  default-  prisonment  will  induce  him  to  pay  the 
er  cannot  pay  the  debt.  The  object  of  money.  I  am  not  sure  of  that ;  there 
the  plaintiffs  is  to  use  the  threat  of  im-  is  evidence  that  the  man  is  in  a  bad 
prisonment  in  order  to  induce  the  de-    state  of  health. 

fendant  to  pay.  The  money  was  lent  The  court  has  power  to  grant  or  to 
to  the  cestui  que  trust,  in  order  that  refuse  an  application  of  this  kind,  and 
he  might  pay  back  a  debt  due  to  the  in  the  exercise  of  my  discretion  I  re- 
firm  of  Jones  &  Havers.  fuse  the  present   application.     There 

The  defendant  Hope  did  not  appear,     will  be  no  order  on  the  motion  as  to 

Whiteh/yfne,  for  the  defendant   Ha-    costs  or  otherwise, 
vers :     This  is  eminently  a  case  for  the        Solicitors  :  Minet,  Smith,  Son  <&  ffar- 
exercise  of  the  discretion  reposed  in    vie;  C.  E.  Ooldring ;  Pearce  dt  Son. 


700  CHANCERY  DIVISION.  [Vol  X 

1878  Crookcv  ▼.  Whitworth.  Y.C.R 

ishment  npon  the  roan  ;  and  sending  him  to  prison  will  not 
enable  him  to  pay  this  money. 
I  can  make  no  order  in  this  case,  as  to  costs  or  otherwise. 

Solicitors :  H.  B,  T.  Barrett ;  Denton^  Hall  &  Barker. 


[10  Chancery  Divisioii,  289.] 
V.C.B.,  Nov.  SO,  1878. 

Cbookes  V.  Whitwobth. 

[1878    C.    291.] 

Pradic9--PaTmim  Act,  1876  (39  A  40  Vtei.  e,  17),  t.  ^^Jiequai  by  Penom 

Ditafnlibf — Form  of  JitdgmenL 

In  a  partition  action  by  a  married  woman  and  her  husband  her  request  for  sale 
may  be  made  by  her  counsel  authorixed  to  act  on  her  behalt 

This  was  a  partition  action  between  co-heiresses,  of  whom 
one  was  joined  with  her  hnsband  as  plaintiff  without  a  next 
friend,  and  the  others  were  made  defendants. 

The  plaintiffs  and  defendants  concurred  in  requesting  a 
sale,  and  the  only  question  was  as  to  the  mode  in  which  the 
request  on  the  part  of  the  married  woman  should  be  ex- 
pressed. 

Solomon^  for  the  plaintiffs :  By  the  Partition  Act,  1876, 
8.  6,  a  request  for  sale  may  be  made  on  the  part  of  a  married 
woman,  &c.,  or  person  under  disability,  by  the  next  friend, 
&c.,  ^^or  other  person  authorized  to  act  on  behalf  of  the 
person  under  such  disability."  There  is  no  next  friend  in 
this  case,  as  the  married  woman  plaintiff  sues  with  her  hus- 
band. It  is  submitted  that  the  request  may  be  made  by 
290]  *plaintifl'8  counsel,  who  is  authorized  to  act  on  her 
behalf  for  this  purpose.     He  referred  to  Higgs  v.  Dorkis  (*). 

O,  Williamson^  for  the  defendants. 

Bacon,  V.C:  As  you  tell  me  you  are  duly  authorized, 
I  think  that  will  do.  The  order  may  be  prefaced  by  a  state- 
ment that  '^the  plaintiffs  and  defendants  by  their  counsel 
duly  authorized,  requesting  a  sale,  &c.,"  which  will  show 
that  the  terms  of  sect.  6  have  been  complied  with. 

The  order  as  drawn  up  was  thus  prefaced :  "The  plain- 
tiffs and  the  defendants,  who  claim  to  be  the  sole  parties 
interested  in  the  hereditaments  in  the  statement  of  plaim 
mentioned,  by  their  counsel,  who  are  authorized  to  act  on 
behalf  of   such  of  the  plaintiffs  and   defendants  as  are 

(})  Law  Rep.,  13  £q.,  280. 
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married  women,  requesting  a  sale,  &c."     Reg.  Lib.  1878, 
A.  2167. 

Solicitors  :  H.  /.  F.  Philpott^  agent  for  S.  Redfern,  Ches- 
terfield ;  Williamson^  Hiu  &  Co.,  agents  for  Bagshawe, 
Sheffield. 


[10  Chancery  Division,  291.] 
C.A.,  Nov.  27,  1878. 

♦Sheffield  v.  Eden.  [291 

[1876    S.     132.] 
Solictor — lAen — Mortgagt  hy  CUmt  to  Ma  SoUeitor, 

A  client  mortgaged  property,  which  was  at  the  time  subject  to  a  first  mortgage, 
to  his  solicitors,  who  prepared  the  mortgage  deed  to  themselves.  Afterwards  me 
mortgagor  made  a  third  mortgage  to  another  person : 

Beldf  in  an  action  by  the  solicitors  against  the  first  and  third  mortgagees  and 
the  mortgagor,  that  they  were  entitled  only  to  their  ordinary  costs  as  mortgagees, 
and  that  Uiev  had  no  lien  on  the  mortgage  deed  for  the  costs  of  its  preparation  or 
other  costs  due  to  them  from  the  mortgagor. 

By  two  indentures  dated  the  13th  of  January  and  the  30th 
of  March,  1868,  Thomas  Edward  Eden  (since  deceased)  con- 
veyed certain  freehold  pieces  of  building  land  to  the  plain- 
tiffs, Isaac  Sheffield  and  Thomas  Needham  Sheffield,  and 
their  heirs,  by  way  of  mortgage  for  securing  the  repayment 
of  sums  of  money  which  they  had  agreed  to  advance  on  his 
account  to  a  builder. 

The  property  was  at  that  time  subject  to  a  first  mortgage 
for  £12,000  to  another  person,  and  the  title-deeds  were  m 
his  possession.  The  property  was  afterwards  mortgaged  a 
thira  and  a  fourth  time. 

The  plaintiffs  acted  as  the  solicitors  of  T.  E.  Eden,  and 
prepared  the  two  mortgage  deeds  of  the  13th  of  January 
and  the  30th  of  March,  186iB,  to  themselves. 

The  present  action  was  brought  by  the  plaintiffs  against 
T.  E.  Eden,  who  died  daring  the  progress  of  the  suit,  and 
against  the  first,  third,  and  fourth  mortgagees,  asking  to 
redeem  the  first  mortgagee,  and  to  foreclose  the  third  and 
fourth  mortgagees  and  the  mortgagor.  The  plaintiffs 
alleged  that  they  were  entitled  to  costs,  charges,  and  ex- 
penses incurred  as  the  solicitors  of  T.  E.  Eden,  and  claimed 
a  lien  on  all  deeds  and  documents  in  their  possession  in 
respect  thereof. 

At  the  hearing  before  Mr.  Justice  Fry,  the  usual  decree 
for  redemption  and  foreclosure  was  made.  When  the 
minutes  were  being  drawn  up  the  plaintiffs  applied  to  the 
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Registrar  to  insert  in  the  decree  a  direction  that  an  accoant 
292]  should  be  taken  of  *what  was  due  to  them  for  costs 
in  respect  of  which  they  had  a  lien  on  the  deeds  and  papers 
in  their  possession,  and  that  if  the  third  and  fourth  mort- 
gagees and  the  respresentatives  of  the  mortgagor  should 
redeem  the  plaintiffs  under  the  decree  without  paying  the 
amount  certified  to  be  due  on  taking  such  account,  the  said 
lien  might  not  be  prejudiced,  nor  the  J)laintiff3  ordered  to 
deliver  up  the  deeds  and  papers  in  their  possession.  The 
Registrar  having  refused  to  insert  this  direction,  the  plain- 
tiffs made  an  application  to  Mr.  Justice  Fry  in  court  to 
vary  the  minuses  in  the  way  proposed,  but  his  Lordship 
declined  to  entertain  the  application,  the  question  not  hav- 
ing been  considered  at  the  hearing  of  the  action.  The  plain- 
tiffs appealed  from  this  decision. 

Fischer^  Q.C.,  and  Whitehorne,  for  the  appellants :  We 
claim  a  lien  on  the  mortgage  deeds  and  all  the  documents 
connected  with  the  mortgage  security,  such  as  abstracts, 
draughts,  &c.,  not  only  for  tne  costs  of  preparing  the  mort- 
gage deeds,  but  generally  for  costs  due  to  the  appellants 
from  Eden:  Colmer  v.  Mde{^\  The  mortgage  deeds  were 
drawn  under  Eden's  instructions,  and  the  appellants  are  en- 
titled to  hold  them  against  all  the  world  till  their  costs  are 
paid.  It  is  contended  by  the  respondents  that  no  lien  could 
arise  because  the  mortgage  deeds  were  drawn  by  the  appel- 
lants for  themselves,  and  were  exclusively  their  property. 
But  that  is  not  the  case.  The  appellants  had  only  a  quali- 
fied property  in  the  deeds  as  mortgagees ;  the  mortgagor 
always  had  a  contingent  property  in  them,  and  if  the  loan 
had  gone  off,  or  if  he  had  redeemed,  they  would  have  be- 
come his  propertjr  altogether.  He  had  therefore  alwavs 
such  an  interest  m  them  as  would  support  a  lien  in  tne 
solicitors. 

Norths  Q.C.,  Alexander y  and  Sangster  Oreen^  for  the  de- 
fendants, were  not  called  on. 

James,  L.J.:  I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  deeds  in  question  being  mortgage  deeds  by 
which  the  client  gave  a  charge  on  his  property  to  his  solici- 
293]  tors,  never  were  the  deeds  of  *the  client ;  they  were 
tlie  solicitors'  own  deeds.  They  might  have  had  a  claim 
against  their  client  as  mortgagor  for  their  preparation,  but 
when  the  deeds  were  executed  they  became  the  deeds  of  the 
solicitors.  A  lien  only  attaches  to  documents  which  are  the 
clients'  property;  it  cannot  extend  to  what  is  the  solicitors' 
own  property. 

0)  40  L.  J.  (Ch.),  185. 
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Bagoallat,  L.J.:  I  am  of  the  same  opinion.  We  have 
not  seen  the  deeds ;  the  case  has  been  argued  on  the  assump- 
tion that  they  are  the  mortgage  deeds  alone.  Directly  these 
deeds  were  executed  they  remained  in  the  possession  of  the 
solicitors,  not  in  their  capacity  of  solicitors  to  the  mort- 
gagor, but  as  their  own  property  as  mortgagees.  The  prop- 
erty was  in  them,  not  in  their  client.  Tney  might  have 
handed  them  over  without  his  consent  to  another  person  as 
transferee  of  the  mortgage,  or  as  purchaser  under  their 
power  of  sale. 

Thesigeb,  L.J.:  I  am  entirely  of  the  same  opinion. 
These  deeds  were  in  no  sense  the  deeds  of  the  mortgagor, 
but  were  the  deeds  of  the  mortgagees  as  such,  and  not  in 
their  possession  as  solicitors  for  the  mortgagor.  I  may  add 
that  although  there  may  be  a  contingent  right  of  redemp- 
tion in  the  mortgagor,  it  would  be  unreasonable  to  imply^  a 
lien  from  such  a  right,  and  reasonableness  is  the  foundation 
of  all  the  legal  doctrine  of  lien. 

Solicitor  for  the  plaintiffs :  F.  Sheffield.  • 

Solicitors  for  the  defendants:  v.  Blake;  Benham  & 
Tindell, 


[10  Chancery  DlTision,  294.] 
V.C.M.,  Not.  6,  6:   C.A.,  Dec.  4,  1878. 

*Day  V.  Brownrigg.  [294 

[1878    D.     11.] 

Injnnelion — Aasuming  Nanu  of  Boum — Damage  to  Property — Demurrer — Damnum 

ahtque  infurid. 

The  plaintiffs  alleged  in  their  statement  of  claim  that  their  house  had  been  called 
"  Ashford  Lodge  **  for  sixty  years,  and  the  adjoining  house  belonging  to  the  defend- 
ant had  been  called  "  Ashford  Villa "  for  forty  years,  and  that  the  defendant  had 
recently  altered  the  name  of  his  hoase  to  that  of  the  plalntifis*  house.  The  plaintiffs 
alleged  that  this  act  of  the  defendant  had  caused  them  great  inconvenience  and  an- 
noyance, and  had  materially  diminished  the  value  of  their  property,  and  they  claimed 
an  injunction  to  restrain  the  defendant  from  continuing  to  use  the  name  of  their  house : 

Held  (overruling  the  decision  of  Malins,  V.C.),  that  the  alleged  act  of  the  defendant 
in  calling  his  house  by  the  name  of  the  plaintiffs'  house  was  not  a  violation  of  any 
legal  ri^t  of  the  plaintiffs :  and  there  being  no  allegation  of  malicious  intention,  a 
demurrer  to  the  statement  of  claim  was  allowed. 

Semhle,  no  change  has  been  made  by  the  Judicature  Act,  1878,  s.  25,  subs.  8,  in 
the  principle  on  which  the  court  grants  injunctions. 

Demurrer.  The  plaintiffs  in  this  action  were  Thomas 
Day  and  Jane  his  wife,  and  the  defendant  was  General 
Brownrigg.  According  to  the  allegations  in  the  statement 
of  claim,  the  trustees  of  the  plaintiffs'  marriage  settlement, 
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in  Augost,  1864,  purchased  as  sach  trustees  certaia  heredit- 
aments and  premises  at  Ashford,  in  Middlesex,  called  the 
Ashford  Lodge  estate,  which  were  conveyed  to  the  trustees 
upon  the  trusts  of  the  settlement.  The  Ashford  Lodge 
estate  consisted  of  a  large  detached  house  with  outbuildings 
and  appurtenances,  and  sixteen  acres  of  land.  The  plain- 
tiffs had  ever  since  the  purchase  resided  at  the  house.  The 
house  had,  for  sixty  years  previously,  been  called,  by  the 
successive  owners  thereof,  and  had  been  commonly  known 
as,  "Ashford  Lodge,"  and  by  that  name  it  had  always  been 
designated  and  described  in  all  l^al  documents  relating 
thereto.  Shortly  after  the  purchase  of  this  estate  the  de- 
fendant acquired  from  his  father,  and  came  into  possession 
of,  a  small  estate  adjoining  and  in  part  bordering  on  the 
said  Ashford  Lodge  estate,  and  the  defendant's  estate  con- 
295]  sisted  of  *a  villa  and  its  appurtenances,  and  about 
nine  acres  of  land.  The  said  villa  nad  always  been  called 
and  known  as/*The  Villa,  Ashford,"  or  *' Ashford  Villa," 
for  the  l{i8t  forty  years,  and  it  had  always  been  so  described 
in  instruments  of  title  relating  thereto.  In  the  course  of  the 
year  1876  the  defendant,  for  tne  first  time,  and  without  any 
justification  therefor  or  right  so  to  do,  wrongfully,  unlaw- 
lully,  and  improperly  changed  the  name  and  designation  of 
his  villa  and  estate  from  that  by  which  it  had  been  called 
and  known,  and  proceeded  to  call  it  '*  Ashford  Lodge,"  and 
the  defendant  persisted  in  usin^  such  name,  notwithstand- 
ing remonstrances  by  the  plaintiffs. 

The  statement  then  alleged  that,  by  reason  of  such  change 
of  name,  the  defendant  had  caused,  and  was  constantly 
causing,  considerable  expense  and  damage,  and  extreme 
personal  inconvenience  and  annoyance  to  the  plaintiffs,  and 
such  inconvenience  and  annoyance  had  greatly  increased 
during  the  last  year.  The  defendant  had  thereby,  as  he 
well  knew,  damaged  the  means  of  identifying  the  house  and 
estate  of  the  plaintiffs,  and  their  title  thereto ;  and  the  value 
of  the  plaintiffs'  estate  had  thereby  been  greatly  decreased, 
and  if  the  defendant  were  allowed  to  continue  to  so  call  and 
style  his  house  and  estate,  one  of  the  means  of  identifying 
the  plaintiffs'  house  and  estate  would  be  totally  destroyed, 
and  their  title  would  be  rendered  doubtful,  and  would  be 
greatly  injured,  and  the  value  of  the  same  would  be  materi- 
ally diminished.  By  reason  of  such  acts  and  proceedings 
of  the  defendant,  the  defendant  had  slandered  the  title  of 
the  plaintiffs  to  their  house  and  estate,  and  had  caused  per- 
sons who  had  known  the  plaintiffs'  bouse  by  the  name  of 
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Asliford  Lodge,  and  now  for  the  first  time  heard  the  name 
applied  to  the  defendant's  house,  to  believe  that  the  de- 
fendant was  the  owner  or  occupier  of  the  plaintiffs'  house, 
whereby  great  damage  had  accrued,  and  would  accrue,  to 
the  plaintiffs. 

Tlie  plaintiffs  claimed  that  the  defendant  might  be  re- 
strained from  styling  or  describing  the  villa  and  estate  occu- 
pied by  him  as  '' Ashford  Lodge,"  and  from  advertising  or 
publishing,  or  in  any  way  holding  out  or  representing,  that 
'' Ashford  Lodge"  was  the  name  or  designation  of  the  said 
house  occupied  by  the  defendant,  or  that  he,  the  defendant, 
was  the  owner  of  the  house  *and  estate  belonging  to  [296 
and  occupied  by  the  plaintiffs,  and  hitherto  known  as 
'' Ashford  Lodge." 

The  defendant  demurred  to  this  statement  of  claim.  The 
demurrer  came  on  to  be  heard  on  the  5th  of  November,  1878. 

Olasse,  Q.C.,  and  Cozens- Hardy ^  for  the  demurrer :  First, 
we  say  that  this  case  is  too  frivolous  for  the  interference  of 
the  conrt.  There  is  no  damage  alleged  on  the  claim  for 
which  the  plaintiffs  could  recover  in  an  action  at  law.  The 
only  charge  upon  which  any  case  can  be  founded  is  slander 
of  title.  If  it  is  not  that,  it  is  nothing.  But  to  substantiate 
a  charge  of  slander  of  title  it  is  essential  that  falsehood  and 
malice  should  be  charged  and  proved.  There-  is  no  such 
charge  here.  In  Pater  v.  Baker {')  Justice  Maule  said: 
^'  In  slander  of  title  it  is  essential,  to  give  a  cause  of  action, 
that  the  statement  should  be  false.  It  is  essential  also  that 
It  should  be  malicious :  not  malicious  in  the  worst  sense, 
but  with  intent  to  injure  the  plaintiff.  .  .  .  Unless  he  shows 
falsehood  and  malice  and  an  injury  to  himself,  the  plaintiff 
shows  no  case  to  go  to  the  jury."  In  Stewart  v.  Toung{*) 
Justice  Byles  observed:  ''In  slander  of  title  two  things 
must  concur — the  statement  must  be  false  and  it  must  be 
malicious ;"  and  the  same  view  was  expressed  in  Brook  v. 
Hawl  (•). 

The  only  allegation  is  that  the  defendant  had  changed 
the  name  of  his  house  to  that  of  the  plaintiffs,  after  it  had 
been  known  by  another  name  for  forty  years.  That  is  no 
cause  of  action.  A  man  is  at  perfect  liberty  to  change  the 
name  of  his  house  or  his  own  name,  and  to  adopt  the  name 
of  his  neighbor's  house,  or  to  take  his  neighbor's  name.  It 
is  not  a  cause  of  action,  and  the  utmost  that  can  be  said  is 
that  some  inconvenience  may  possibly  be  caused  to  the 
plaintiffs  by  the  defendant's  conduct.     The  court  cannot 

(»)  8  C.  B.,  831,  868,  869.  («)  Law  Rep.,  6  C.  P.,  122.  (»)  4  Ei.,  521. 

26  Eng.  Kep.  89 
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restrain  the  publication  of  a  libel,  even  if  it  is  injurious 
to  property.  That  was  decided  in  Prudential  Assurance 
Company  v.  Knott  {^\  notwithstanding  it  had  been  held 
otherwise  in  Dixon  v.  Holden{^\  ^ringhead  Spinning 
Company  v.  Riley  ('),  and  Saxby  v.  Easterorook  (*). 
297J  *Higgins^  Q.C.,  and  Seward  Brice^  in  supj)ort  of 
the  plaintiffs*  claim:  It  is  not  necessary  in  a  charge  of 
slander  of  title  to  prove  falsehood  and  malice.  It  is  suffi- 
cient to  state  facts  from  which  the  court  may  infer  malice. 
We  state  facts  sufficient  to  prove  that  the  defendant  must 
be  actuated  by  malice  to  act  as  he  is  doing.  The  course  of 
practice  now  under  Order  xix,  rule  4,  is  merely  to  state  the 
facts  on  which  you  rely,  and  then  say  you  rely  on  slander 
of  title,  and  if  our  facts  are  admitted  the  court  must  imply 
malice. 

It  is  not  necessary  in  cases  of  slander  of  title  to  allege  malice 
in  the  ordinary  definition  of  the  word.  The  meaning  of 
malice,  as  laid  down  in  Ferguson  v.  Earl  of  Kinnoull{%  is 
not  confined  to  personal  spite,  but  consists  in  a  conscious 
violation  of  the  law  to  the  prejudice  of  another;  and  in 
Bromagev.  Prosser{*)  it  is  defined  thus,  '*a  wrongful  act 
done  intentionally  without  just  cause  or  excuse."  We  say 
the  defendant  had  no  excuse  for  doing  this  act.  It  is  not 
necessary  to  put  it  higher  than  that.  But  we  do  not  go 
solely  upon  slander  of  title,  because  we  allege  damage  and 
injury  to  our  property.  We  say  that  our  house  has  been 
known  as  Ashford  Lodge  for  sixty  years,  and  the  defend- 
ant's house  has  been  known  for  lorty  years  up  to  1876  as 
"Ashford  Villa,"  and  we  say  that  in  consequence  of  the 
defendant  having  adopted  the  name  of  our  house  we  have 
been  caused  considerable  expense  and  trouble,  and  we  have 
been  materially  injured  and  our  property  seriously  damaged. 
There  is  quite  sufficient  stated  upon  this  claim  to  show  injury 
and  damage  to  property. 

In  such  a  case  as  this  we  have  good  ground  of  action.  In 
Western  Counties  Manure  Company  v.  Lawes  Chemical 
Manure  Company  i^\  it  was  held  to  be  actionable  to  make 
a  false  statement  disparaging  the  quality  of  the  plaintiff's 
goods,  from  which  special  damage  had  resulted. 

In  numerous  other  cases  the  court  has  restrained  acts  by 
which  injury  to  property  might  arise:    Byron  v.  John- 

(»)  Law  Rep.,  10  Ch.,  142.  (»)  9  CI.  4  F.,  251. 

(«)  Law  Rep.,  7  Eq.,  488.  (•)  4  B.  «k  C,  247. 

(«)  Law  Rep.,  6  Eq.,  661.  (')  Law  Rep.,  9  Ex.,  218 ;  10  Eng.  R., 

(*)  Law  Rep.,  7  Ex.,  207.  891. 
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ston{'\  Routh  V.  Webster  (*),  Maxwell  v.  Hogg{^\  Braham 
V.  Bea€him{%  and  Kerr  on  Injunctions  (*). 

*Even  if  the  court  could  not  before  the  Judicature  [298 
Act  restrain  the  publication  of  a  libel  injurious  to  property, 
it  can  do  so  now,  Thorley^s  Food  for  Cattle  Company  y. 
Massam  (*) ;  and  in  Beddow  v.  Beddow  (')  the  Master  of 
the  Rolls  was  of  opinion  that  the  jurisdiction  of  granting 
injunctions  was  now  practically  unlimited,  and  could  be 
exercised  in  any  case  in  which  it  was  right  or  just  to  do  so. 
An  opinion  to  the  same  effect  on  the  subject  of  libel  was 
expressed  by  his  Lordship  in  Hinrichs  v.  Berndes^  before 
the  Master  of  the  Rolls  on  the  18th  of  January,  1878. 

Malins,  V.C:  In  deciding  the  question  raised  upon  this 
demurrer,  I  express  no  opinion  as  to  what  may  be  the  ulti- 
mate result  of  the  case  if  the  parties  have  not  the  ^ood  sense 
to  forbear  carrying  such  a  cause  to  a  hearing.  All  I  am  now 
called  upon  to  decide  is  whether,  upon  the  allegations  of 
this  statement,  the  demurrer  must  be  overruled  or  can  be 
sustained. 

By  those  allegations  it  appears  that  the  plaintiff,  Mr. 
Day,  acquired  this  property,  called  Ashford  Lodge,  at  Ash- 
ford,  in  Middlesex,  in  the  year  1864.  It  was  conveyed  to 
his  trustee,  and  he,  as  cestui  que  trusty  has  been  in  posses- 
sion of  Ashford  Lodge  from  1864  downwards ;  but  it  has 
been  known  for  a  period  of  no  less  than  sixty  years  by  that 
name,  "Ashford  Lodge."  It  also  appears  that  the  defend- 
ant acquired  from  his  father  an  adjoining  residence,  which 
for  forty  years  had  been  known  as  "  Ashford  Villa :"  there- 
fore the  defendant,  in  1864,  becoming  the  owner,  and  I  sup- 
pose the  occupier,  of  '^  Ashford  Villa."  There  is  Mr.  Day 
occupying  Ashford  Lodge,  and  immediately  adjoining  and 
in  part  bordering  on  Ashford  Lodge  there  is  General  Brown- 
rigg  occupying  Ashford  Villa ;  and  why  General  Brown- 
rigg,  occupying  a  well-known  residence,  which  had  been  the 
property  of  his  father,  and  had  been  occupied  and  for  many 
years  known  by  the  name  of  Ashford  Villa,  could  not  be  as 
happy  in  that  residence  by  the  title  of  '* Ashford  Villa"  as 
by  the  title  of  "Ashford  Lodge,"  it  is  difficult  to  see.  I 
suppose  the  word  "villa"  implies  to  the  general  public  a 
rather  small  residence,  and  if  this  is  a  residence  of  consid- 
erable importance,  I  can  well  understand  he  would  desire  to 
change  it  from  "villa"  to  something  else.  But  when  he 
found  his  *neighbor  already  had  possession  for  sixty    [299 

0)  2  Mer.,  29.  (»)  Page  867. 

O  10  Beav.,  661.  (•)  6  Ch.  D.,  682;  23  Eng.  R,,  192. 

(»)  Law  Rep..  2  Ch.,  807.  C)  9  Ch.  D.,  89 ;  26  Eng.  R.,  786. 
(*)  7  Ch.  D.,  848 ;  26  Eng.  R.,  66. 
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years  of  Ashford  Lodge,  he  must  have  known  that  by  adopt- 
ing the  same  title  it  must  be  inconvenient  to  himself  and  incon- 
venient to  his  neighbor,  Mr.  Day,  because  when  two  houses 
immediately  contiguous  to  each  other  are  called  by  the  same 
name  it  must  lead  to  inconvenience  and  to  confusion,  and  in- 
convenience is  damage.  Therefore,  if  he  wished  to  adopt  a 
name  which  wouldimplyalargerresidence  than  ''villa,"  why 
could  not  he  call  it  "Ashford  House,"  which  may  imply  a  resi- 
dence of  any  size?  However,  he  thought  tit  in  1876,  for  the 
first  time,  to  call  his  house  by  the  same  name  as  his  neighbor 
Mr.  Day  called  his,  and  those  who  had  been  in  possession 
before  him  had  called  it,  for  not  less  than  sixty  years.  Now, 
that  this  was  an  inconvenience  and  an  annoyance,  and  to  a 
certain  extent  I  am  bound  to  say  a  damage,  there  can  be  no 
doubt  whatever. 

Under  these  circumstances  I  suggested  originally  that 
something  should  be  done  by  which  this  unseemly  dispute 
might  be  brought  to  an  end,  and  I  siiggested  yesterday  that 
now  even  they  had  much  better  refer  it  to  some  common 
friend  to  say  what  ought  to  be  done  between  them.  That, 
I  understand,  the  plaintiffs  are  perfectly  willing  to  accede 
to,  but  it  is  absolutely  refused  on  the  part  of  the  defendant. 
Therefore  1  have  nothing  to  do  but  to  decide  the  question 
between  them  as  raised  by  this  demurrer.  Mr.  Glasse,  in 
his  opening,  submitted  that  the  case  was  too  frivolous  for 
the  interference  of  the  court.  That  I  have  not  to  decide 
now ;  what  I  have  to  decide  is  whether  I  am  to  allow  or 
overrule  this  demurrer. 

Now,  has  the  plaintiff  or  not  sustained  damage?  The 
damage  may  be  trifling,  but  I  am  very  cleary  of  opinion 
that  in  the  nature  of  things  the  very  circumstances  must 
lead  to  damage  to  some  extent  and  annoyance  to  the  last 
degree.  You  cannot  come  here  to  prevent  an  annoyance 
unless  it  amounts  to  something  in  the  nature  of  destruction 
or  interference  with  property.  If  a  man  makes  an  un- 
seemly noise  near  his  neighbor  he  can  be  restrained  by  the 
injunction  of  this  court.  If  he  emits  offensive  smells  by  any 
process,  the  court  may  stop  that.  Annoyance  amounting 
to  injury  can  be  interfered  with,  but  mere  annoyance  to  taste 
cannot.  This,  however,  is  a  thing  which  I  am  bound  to  say 
is  wholly  unjustifiable.  I  cannot  imagine  a  more  unneigh- 
300]  borly  *act  than  that  of  General  Brownrigg,  in  per- 
sisting to  assume  the  name  of  his  neighbor's  house. 

I  have  heard  long  arguments,  and  cases  very  interesting 
and  very  important,  when  necessary,  have  been  appealed  to. 
Although  the  doctrine  of  this  court  as  to  the  issuing  of  in- 
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junctions  to  stop  libels  was  questioned  at  one  time,  I  am 
bound  to  say  that  I  consider  there  is  no  doubt  about  it  now, 
after  the  decision  in  the  case  of  Byron  v.  Johnston  ('),  which 
was  cited  ;  and  even  before  the  decision  in  that  case,  there 
can  be  no  doubt  that  the  jurisdiction  which  I  exercised  in 
Dixon  V.  Holden  Q  was  in  strict  accordance  with  the  well- 
established  rules  or  this  court.  It  was  my  conviction,  is 
ray  conviction,  and  I  believe  will  ever  be  so.  However,  it 
is  not  necessary  to  go  into  that  question,  for  this  is  not  a 
case  of  libel.  It  is  said  to  be  not  wholly  but  partly  a  case 
of  slander  of  title  ;  but  it  is  not  necessary  for  me  to  decide 
the  question  of  slander  of  title,  because  upon  the  demurrer 
it  is  sufficient  if  there  is  one  good  ground  of  relief. 

Then,  is  there  in  this  statement  of  claim  anything  which 
entitles  the  plaintiff  to  relief?  The  plaintiff  says  he  has 
sustained  damage.  I  have  already  expressed  my  opinion 
that  there  must  be  damage.  It  may  be  small,  but  he  must, 
from  the  very  nature  of  things,  sustain  some  damage.  At 
all  events,  the  demurrer  admits  the  fact  that  the  course 
adopted  by  the  defendant  has  diminished  and  will  diminish 
the  value  of  the  plaintiff's  property.  Whether  it  be  by 
means  of  slander  of  title  or  otherwise  is  perfectly  imma- 
terial. There  is  an  admission  by  demurrer  of  the  fact  stated 
in  the  statement  of  claim,  that  the  course  adopted  by  the 
defendant  will  greatly  diminish  the  value  of  the  plaintiff's 
property.  That  is,  therefore,  a  distinct  allegation  of  injury 
and  damage,  and  it  being  highly  probable — almost  certain, 
to  my  mind — that  there  must  be  damage  to  a  certain  extent, 
the  consequence  is  that  the  demurrer  must  be  overruled. 
I  will  not  go  into  the  numerous  cases  which  have  been  cited 
on  the  subject  of  slander  of  title.  I  think  they  are  beyond 
the  point  involved  in  this  case.  The  course  adopted  by  the 
defendant  is,  in  my  opinion,  most  improper. 

I  express  no  opinion  what  may  be  the  result  when  the 
facts  are  *f  ully  gone  into,  or  whether  Mr.  Glasse  mav  [301 
or  may  not  be  right  in  stating  that  the  case  is  too  frivolous 
for  the  interference  of  the  court.  That  will  have  to  be  de- 
cided hereafter  if  the  parties  will  persist  in  going  on  with  such 
a  dispute.      My  duty  is  simply  to  overrule  the  demurrer. 

From  this  judgment  the  defendant  appealed.  The  appeal 
was  heard  on  the  4th  of  December,  1878. 

Olasse^  Q.C.,  and  Cozens- Hardy,  for  the  appellant:  The 
Vice-Chancellor  has  rested  his  decision  on  the  ground  that 
actual  damage  is  alleged  in  the  statement  of  claim.     But 

(»)  2  Mer.,  29.  (<)  Law  Rep.,  1  Eq.,  488. 
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that  is  not  enough  without  showing  that  some  legal  right 
has  been  infringed.  There  must  be  injuria  as  well  as  dam- 
num :  Prudential  Assurance  Company  v.  Knott  (*) ;  Fisher 
V.  Appolli/naris  Company  i^).  Dixon  v.  Holden  ('),  on  which 
the  V ice-Chancellor  relied  in  his  judgment,  has  been  over- 
ruled. The  case  might  have  been  different  if  fraud  or  a  ma- 
licious intention  had  been  alleged  ;  but  there  is  no  elemt^nt 
of  that  kind  in  the  present  case.  There  is  no  authority  for 
the  proposition  that  any  man  has  an  exclusive  right  to  the 
name  of  his  house.  With  respect  to  the  charge  of  slander 
of  title,  there  can  be  no  slander  of  title  witnout  malice, 
which  is  not  alleged. 

Seward  Br  ice  {Higgins^  Q.C.,  with  him),  for  the  plain- 
tiffs :  It  is  not  necessary  to  allege  malice  in  such  a  case  as 
this.  If  the  plaintiff  can  show  wilful  injury  to  his  property, 
the  court  will  imply  malice :  Westei^n  Counties  Manure 
Company  v.  Lawes  Chemical  Manure  Company  (*).  The 
right  of  a  man  to  the  exclusive  use  of  the  name  of  his  house 
is  analogous  to  the  right  to  a  trade-mark  or  trade-name.  It 
is  no  objection  to  the  present  claim  that  it  is  now  made  for  the 
first  time.  New  cases  must  constantly  occur  calling  for  the 
interference  of  the  court,  and  the  court  has  a  quasi  legis- 
lative power  to  restrain  new  kinds  of  injury.  The  relief 
given  in  the  case  of  trade-marks  was  once  a  new  (Question, 
ut  it  is  now  well  established.  If  we  show  actual  injury  to 
302]  the  ^plaintiff's  property  it  is  sufficient  to  give  us  a 
claim  to  relief.  The  jurisdiction  of  the  court  has  been  ex- 
tended by  the  Judicature  Act,  1873,  s.  25,  subs.  8,  which  en- 
ables the  court  to  grant  an  injunction  whenever  it  is  ^^  just 
or  convenient."  It  is  not  necessary  to  allege  malice  to  sus- 
tain a  chaigge  of  slander  of  title :  Bromage  v.  Prosser  (') ; 
Wren  v.  Weild  (•) ;  Steward  v.  Young  ('). 

Jessel,  M.R.:  This  is  an  appeal  from  the  Vice-Chancel- 
lor  Malins,  who  has  held  for  the  first  time,  as  far  as  I  am 
aware,  and  as  far  as  the  learned  counsel  in  the  case  on  both 
sides  are  aware,  that  a  man  has  a  l^^l  right  to  the  exclu- 
sive use  of  any  name  he  chooses  to  amx  to  any  part  of  his 
landed  property,  whether  consisting  of  a  house  or  land  ;  -for 
there  is  no  distinction,  as  far  as  I  can  find.  Such  a  right  is 
not  known  to  the  law,  and  it  has  never  been  decided  that 
there  is  such  a  right  of  property. 

But  it  has  been  suggestea  to  us  by  the  learned  counsel  for 

(»)  Law  Rep.,  10  Ch..  142;  11  Eng.  R.,  498.  (*)  4  B.  *  C,  247. 

(«)  Law  Rep.,  10  Ch.,  297.  (•)  Law  Rep.,  4  Q.  B.,  218. 

(•)  Law  Rep.,  7  Eq.,  488.  0)  Law  Rep.,  h  C.  P.,  122. 
(«)  Law  Rep.,  9  Ex.,  218 ;  10  Eng.  R.,  891. 
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the  respondent  that  this  court  has  a  power  of  legislation, 
and  that  it  would  be  a  beneficial  exercise  of  that  supposed 
power  of  legislation  to  invent  such  a  right.  I  disclaim  the 
power  of  legislation  which  is  asserted  to  exist  in  this  court, 
and  I  say  that  if  such  a  right  is  to  be  created  it  must  be 
created  by  the  Legislature  properly  so  called. 

Independently  of  the  right  so  alleged,  I  can  find  nothing 
in  this  statement  of  claim  to  give  the  right.  It  is  notalleged 
in  the  statement  of  claim  that  the  defendant  did  this  either 
maliciously  or  with  intent  to  injure  the  plaintiffs,  or  for  any 
improper  motive  whatever.  It  only  states  the  fact  that  he 
did  it  "  without  any  justification  therefor  or  right  to  do  so," 
and  that  '*he  wrongfully,  unlawfully,  and  improperly 
changed  or  caused  to  be  changed  the  name."  Of  course 
those  epithets,  under  the  present  system  of.  pleading,  are 
useless  and  redundant.  Tney  add  nothing  whatever  to  the 
plaintiffs'  case.  They  are  .Merely  now  epithets  of  abuse. 
They  were  formerly  in  declarations  essential,  because  under 
that  form  of  pleading  legal  rights  were  stated  for  facts  ;  but 
facts  alone  are  stated  now.  The  facts  alleged  in  the  present 
*case  come  to  this,  that  in  the  year  1876  the  defend-  [303 
ant,  ^^  for  the  first  time,  without  the  assent  of  the  plaintiffs 
and  without  any  justification  therefor  or  right  so  to  do, 
wrongfully,  unlawfully,  and  improperly  changed  or  caused 
to  be  changed  the  name  and  designation  of  his  villa,"  which, 
as  asserted  in  the  claim,  had  theretofore  been  called  "Ashford 
Villa,"  to  "Ashford  Lodge,"  the  plaintiffs  having  a  house 
which  had  been  for  many  years  past  called  '' Ashford  Lodge." 
Then  they  go  on*to  say  that,  ''By  reason  of  the  change  of 
name  by  the  defendant  and  his  adoption  of  the  name  of  the 
plaintiffs'  house  and  estate  as  the  name  and  designation  of 
his  villa  and  estate,  the  defendant  has  caused  and  is  con- 
stantly causing,  as  he  has  well  known,  considerable  expense 
and  damage,  and  extreme  personal  inconvenience  and  an- 
noyance to  the  plaintiffs  and  to  the  visitors  and  other  friends 
of  the  plaintiffs."  But  it  does  not  say  any  more  than  this, 
that  it  will  be  a  consequence  of  the  change.  The  claim  does 
not  even  allege  he  intended  to  cause  it,  or,  in  fact,  that  there 
was  any  notion  on  his  part  that  the  change  would  cause  it. 
Then  the  plaintiffs  go  on  to  say  that  in  addition  to  that,  "  the 
defendant  has  thereby,  as  he  well  knows,  damaged  the 
means  of  identifying  the  house  and  estate  of  the  plaintiffs." 
That,  again,  is  said  to  be  a  consequence  of  the  change,  but 
not  a  consequence  anticipated  by  the  defendant ;  "  and  their 
title  thereto  and  the  value  of  the  plaintiffs'  estate  has  thereby 
been  greatly  decreased ;  and  if  the  defendant  shall  be  al- 
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lowed  to  continue  to  so  call  and  style  his  house  and  estate, 
one  of  the  means  of  identifying  the  house  and  estate  of  the 
plaintiffs  will  be  totally  destroyed,  and  their  title  thereto 
will  be  rendered  doubtful  and  will  be  greatly  injured,  and 
the  value  of  the  same  will  be  greatly  diminished."  That, 
no  doubt,  is  rhetorical.  It  cannot  be  stated  with  any  real 
intent  that  it  should  be  taken  as  true.  But,  taking  it  as  a 
fact,  it  is  again  a  mere  conse(juence,  and  certainly  is  not  al- 
leged to  have  have  been  anticipated  by  the  defendant.  Then 
the  plaintiffs  say :  "By  reason  of  the  acts  and  proceedings 
of  the  defendant,  the  defendant  has  slandered  the  title  of 
the  plaintiffs," — he  has  not  technically  slandered  the  title, 
that  is  admitted — "and  he  has  represented  to  all  persons 
who  have  known  the  plaintiffs'  house  and  estate  by  the 
name  or  style  of  "  Ashford  Lodge,"  and  who  now  hear  the 
304]  name  or  style  applied  to  the  ^defendant's  villa  and 
estate,  and  he  has  caused  such  persons  to  believe  that  the 
defendant  is  the  owner  or  occupier  of  the  plaintiffs'  bouse 
and  estate."  That  is  all  governed  by  this,  "by  reason  of 
the  said  acts  and  proceedings."     He  does  not  allege  inde- 

Eendent  proceedings  and  representations  by  him,  except  that 
e  has  changed  the  name,  and  there  the  matter  ends. 
The  Vice- Chancellor  came  to  the  conclusion  at  which  he 
has  arrived,  not  upon  the  ground  of  slander  of  title,  because 
that  is  not  alleged,  but  upon  the  ground  that  the  demurrer 
admits  the  fact  that  the  course  adopted  by  the  defendant 
has  diminished  and  will  diminish  the  valae  of  the  plaintiff's 
j)roperty.  He  said :  "  Whether  it  be  by  means  of  slander  of 
title  or  otherwise  is  perfectly  immaterial.  There  is  an  ad- 
mission by  demurrer  of  the  fact  stated  in  the  statement  of 
claim,  that  the  course  adopted  by  the  defendant  will  greatly 
diminish  the  value  of  the  plaintiffs'  property.  TIjere  is, 
therefore,  a  distinct  allegation  of  injury  and  damage;  and 
it  being  highly  probable,  almost  certain,  to  my  mind,  that 
there  must  be  damage  to  a  certain  extent,  the  consequence 
is  that  the  demurrer  must  be  overruled."  With  great  def- 
erence to  the  learned  judge  of  the  court  below,  it  appears  to 
me  that  an  allegation  of  damage  alone  will  not  do.  You 
must  have  in  our  law  injury  as  well  as  damage.  The  act  of 
the  defendant,  if  lawful,  may  still  cause  a  great  deal  of  dam- 
age to  the  plaintiff.  If  a  man  erects  a  wall  on  his  own  prop- 
erty and  thereby  destroys  the  view  from  the  house  of  the 
plaintiff,  he  may  damage  him  to  an  enormous  extent.  He 
may  destroy  three-fourths  of  the  value  of  the  house,  but 
still,  if  he  has  the  right  to  erect  the  wall,  the  mere  fact  of 
thereby  causing  damage  to  the  plaintiff  does  not  give  the 
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plaintiff  a  right  of  action.  You  must  have  the  two  things, 
and  I  fail  to  find  the  first  thing  ascertained  to  exist  even  by 
the  Vice-Chancellor.  Slander  of  title  is  not  made  out.  The 
right  to  appropriate  a  name  by  the  plaintiffs  is  not  asserted 
in  the  judgment,  nor  is  the  right  of  the  defendant  to  appro* 
priate  the  same  name  to  his  property  denied.  The  plaintiffs 
are  quite  at  liberty  to  change  the  name  of  their  estate  if  they 
think  proper.  They  may  call  their  house  ''  Ashford  House,'' 
or  ''Ashford  Hall,"  or  ^' Ashford  Castle,"  if  they  please,  or 
they  may  call  it  "Old  Ashford  Lodge,"  or  "The  Original 
Ashford  Lodge,"  or  anything  else  they  like,  but  to  say  that 
*tliey'have  a  right  to  use  that  name  to  the  exclu-  [305 
sion  of  all  other  of  Her  Majesty's  subjects  is,  as  I  said  before, 
admitted  to  be  quite  novel.  No  authority  has  been  produced 
for  it,  and  I  can  see  no  good  reason  for  the  allegation  that 
such  a  right  has  so  existed  from  time  immemorial  and  is  part 
of  the  customary  or  common  law  of  the  land.  That  being 
so,  it  seems  to  me  the  demurrer  is  well  founded  and  that  it 
ouffht  to  have  been  allowed. 

James,  L.J.:  I  am  entirely  of  the  same  opinion.  It  ap- 
pears to  me  there  is  no  damage  alleged,  there  is  no  legal 
right  alleged,  the  violation  of  which  was  the  cause  of  dam- 
age. That  being  so,  it  is  not  for  this  court  to  say  that  be- 
cause somebody  is  doing  something  which  it  thinks  not 
quite  right,  a  thing  which  ought  not  to  be  done  by  one  per- 
son to  another,  it  should  interfere.  This  court  can  only 
interfere  where  there  is  an  invasion  of  a  legal  or  equitable 
right.  No  such  legal  or  equitable  right  exists,  in  my  view 
of  this  case,  and  therefore  the  demurrer  ought  to  have  been 
allowed.  I  think  it  right  to  add  this,  that  it  is  not,  in  my 
opinion,  proper,  where,  for  the  purpose  of  meeting  a  litiga- 
tion, the  defendant  is  advised  to  stop  the  action  in  limine 
by  demurrer — which  he  has  not  only  a  right  to  do,  but 
which  he  ought  to  do,  to  diminish  the  costs  of  the  litigation 
as  much  as  possible — he  should  be  exposed  to  reprehension, 
as  if  the  allegations  which  are  admitted  to  be  true,  for  the 
purpose  of  decision  upon  demurrer,  were  true  de facto.  It 
is  quite  possible  that  they  may  be  wholly  or  substantially 
fictitious. 

Thesiger,  L.J.:  lam  entirely  of  the  same  opinion.  It 
appears  to  me  that  the  judgment  appealed  from  is  founded 
upon  a  misconception  of  the  legal  maxim  that  where  there  is 
a  wrong  there  is  a  remedy.  On  the  one  hand  it  appears  to 
me  that  there  is  no  legal  right  which  has  been  invaded  in 
this  case.  It  is  not  contended  now  that  the  right  which  has 
been  invaded  is  the  title.  In  other  words,  it  is  not  contended 
26  Eng.  Rep.  90 
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that  the  injaiy  is  one  which  comes  within  the  definition  of 
slander  of  title.  On  the  other  hand,  it  cannot  reasonably  be 
contended  that  this  case  stands  npon  the  same  footing  as  the 
306]  cases  ^of  trade-marks,  which  undoubtedly  stand 
upon  a  very  peculiar  footing.  Therefore  the  only  right 
which  can  be  alleged  is  this,  namely,  that  there  is  a  right  to 
the  exclusive  appropriation  of  the  name  here  adopted  in 
respect  of  any  particular  property.  It  seems  to  me  there  is 
neither  principle  nor  authority  in  support  of  that  contention. 
But,  assuming  for  a  moment  that  there  is  a  legal  right 
alleged,  and  one  which  might  be  invaded  under  such  circum- 
stances as  would  constitute  a  cause  of  action,  still  in  this 
case  there  is  no  sufficient  cause  of  action  alleged.  It  is  not 
alleged  that  the  act  done  by  the  defendant  was  done  with 
the  intention  to  injure  the  plaintiff;  it  is  not  alleged  that 
the  act  was  done  either  fraudulently  or  maliciously.  Assum- 
ing for  the  moment  that  the  case  could  be  put  as  high  as  a 
case  of  slander  of  title,  then  it  is  clear  that  in  order  to  sup- 
port an  action  for  slander  of  title  you  would  have  to  prove 
malice ;  it  is  true,  as  has  been  suggested  on  behalf  of  the 
plaintiffs,  that  malice  is  implied  by  law  where  a  wrongful 
act  is  done  intentionally  without  lawful  excuse.  But  in  one 
way  or  another,  either  by  the  use  of  the  term  "maliciously" 
or  by  the  use  of  some  equivalent  expression,  the  statement 
of  claim  or  declaration,  or  whatever  it  may  be,  should  show 
that  a  well-founded  cause  of  action  is  alleged.  Here  there 
is  no  such  allegation.  It  has  been  said  that  the  case  of  the 
Western  Counties  Manure  Company  v.  Lawes  Chemical 
Manure  Company  {^\  which  was  decided  in  the  Exchequer, 
is  some  authority  in  support  of  the  present  action.  I  can- 
not see  that  that  affords  the  smallest  foundation  for  this 
action.  That  was  a  case  in  which  there  had  been  a  state- 
ment made  in  writing  disparaging  a  particular  manufacture 
of  the  plaintiffs,  and  in  aadition  to  that  it  was  stated  in  dis- 
tinct terms  in  the  declai-ation  which  was  demurred  to,  that 
the  statement  was  made  falsly  and  maliciously  contriving 
to  injure  the  plaintiff.  Mr.  Baron  Bramwell,  in  his  judg- 
ment, commenting  upon  that,  says,  "  So  that  it  appears  there 
was  a  statement  published  by  the  defendants  of  the  plain- 
tiffs' manufacture,  which  is  comparatively  disparaging  of 
that  manufacture,  which  is  untrue  so  far  as  it  disparages  it, 
and  which  has  been  productive  of  special  damage  to  the  plain- 
tiffs ;  and  it  is  stated  that  that  publication  was  made  falsly 
and  maliciously,  which  possibly  may  mean  nothing  more 
307]    than  that  it  was  made  ^falsely  and  without  reasonable 

(>)  Law  Rep.,  9  Ex.,  218,  221 ;  10  Eng.  Rep.,  891. 
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cause,  calling  for  a  statement  by  the  defendants  on  the  subject. 
But  if  actual  malice  is  necessary — which  I  do  not  think  is  the 
case — the  allegation  is  suflSoient."  The  present  case,  as  has 
been  stated,  i^  really  one  of  first  impression,  and  I  cannot 
see  any  principle  or  foundation  upon  which  the  judgment  of 
the  court  below  can  properly  be  supported. 

James,  L.J.:  I  think  it  right  to  add  that  the  power  given 
to  the  court  by  sect.  25,  sub-sect.  8,  of  the  Judicature  Act, 
1873,  to  grant  an  injunction  in  all  cases  in  which  it  shall  ap- 
pear to  the  court  to  be  "just  or  convenient"  to  do  so,  does 
not  in  the  least  alter  the  principles  on  which  the  court 
should  act. 

Jessel,  M.R.  :   It  must  be  "just"  as  well  as  "  convenient." 

Leave  to  amend  the  statement  of  claim  was  refused. 

Solicitors  for  plaintiffs:  Boxall  &  BoxaU. 

Solicitors  for  defendant :  Wilson^  Bristow  &  Carpmael. 

See  oniBf  846  note. 
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In  re  Duchess  of  Westminster  Silver  Lead 

Ore  Company. 

Appeal — Rules  of  Court,  1876,  Order  Lvra,  rr,  2,  8 — CosU — Shorthand  Notet  of 

Evidence, 

A.,  B.,  and  C.  agreed  with  a  company  to  take  1,400  £1  shares,  to  be  equally 
divided  among  them,  in  respect  of  which  shares  £810  had  been  paid  generally.  The 
company  having  been  afterwards  ordered  to  be  wound  up,  an  order  was  made  put- 
ting A.  on  the  list  of  contributories  for  107  shares,  B.  for  466,  and  C.  for  467.  A. 
was  put  on  the  list  for  157  shares  only,  because  the  judge  considered  that  under  an 
arrangement  between  the  parties  the  £310  was  to  be  attributed  lo  A.'s  shares,  so  that 
810  of  them  were  fully  paid  up.  B.  appealed  generally  from  this  order,  serving 
only  the  official  liquidator.  The  Court  of  Appeal  was  of  opinion  that  B.  was  prop- 
erly put  on  the  list,  but  that  the  £310  was  attributable  to  all  the  1,400  shares. 

ileld  (by  James  and  Baggallay,  L.J  J.,  ditteentiente  Thesiger,  L.  J.),  that  a  direction 
^crediting  B.  with  one-thirdof  the  £310  ought  to  be  made,  though  there  was  [308 
now  no  opportunity  of  altering  the  order  as  against  A. 

The  costs  of  shorthand  notes  of  eridence  in  the  court  below  are  not  to  be  allowed 
as  a  matter  of  course  upon  an  appeal,  but  only  where  a  case  is  made  for  such 
allowance. 

This  was  an  appeal  by  William  Walker  from  an  order 
of  the  Master  of  tne  Rolls,  dated  the  1st  of  Angust,  1878, 
directing  that  Moses  Walker  should  be  included  in  the  list  of 
contributories  of  the  Duchess  of  Westminster  Silver  Lead 
Ore  Company  in  respect  of  157  shares,  William  Walker  in 
respect  of  466,  and  Henry  Walker  in  respect  of  467. 

The  capital  of  the  company  was  £15,000  in  15,000  shares 
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of  £1  each.  The  facts  appeared  to  be  that  Henrj  Walker 
verbally  agreed  to  take  1.400  shares  on  behalf  of  himself 
and  his  sons,  Moses  Walker  and  William  Walker,  lo  be 
equally  divided  between  the  three ;  that  a  few  days  after- 
wards Henry  Walker,  in  the  presence  and  with  the  concor- 
rence  of  Moses  and  William,  gave  directions  to  the  secretary 
that  the  shares  should  be  allotted,  466  to  William,  467  to 
Henry,  and  467  to  Moses ;  and  the  shares  were  entered  in 
the  books  of  the  company  accordingly  and  certificates  for 
them  given  oat.  Before  this  occasion  on  which  the  three 
were  present,  Henry  Walker  had  paid  two  sams  of  £200 
and  £110,  making  together  £310,  in  respect  of  the  shares. 
Sobseqaently  a  proposal  was  made  by  the  Walkers  that  the 
shares  should  be  cancelled  and  that  310  shares  only  should 
be  issued  to  Moses  Walker  for  the  £310  which  had  been  paid. 
This  was  accordingly  done,  but,  as  it  appeared,  without  any 
authority. 

An  application  by  the  official  liquidator  to  place  the  three 
Walkers  upon  the  list  for  466,  467,  and  467  shares  respect- 
ively, having  been  adjourned  into  court,  it  was  found  that 
upon  the  affidavits  there  was  a  complete  conflict  of  testi- 
mony, William  Walker  denying  his  ever  having  agreed  to 
take  shares,  and  both  Moses  and  William  denving  that  they 
were  present  when  the  direction  to  allot  the  snares  as  above 
was  given,  and  almost  every  material  fact  being  in  dispute. 
The  Master  of  the  Rolls  therefore  tried  the  case  on  oral  evi- 
dence, and  came  to  the  conclusion  that  the  direction  by  the 
father  in  the  presence  of  the  two  sons  to  allot  the  shares  as 
above  among  the  three  was  established.  His  Lordship  was 
309]  *also  of  opinion  that  the  cancellation  of  the  shares 
was  clearly  invalid,  but  that  nevertheless  the  £310  was  to  be 
treated  as  paid  in  respect  of  the  shares  allotted  to  Moses 
Walker,  making  310  of  his  shares  fully  paid  up,  and  leav- 
ing him  liable  only  in  respect  of  167.  The  order  was  accord- 
ingly framed  as  above.  William  Walker  gave  notice  of 
motion  by  way  of  appeal  that  so  much  of  the  order  of 
the  1st  of  August,  1878,  ''whereby  it  was  ordered  that 
the  said  William  Walker  should  he  included  in  the  list  of 
contributories  in  respect  of  466  shares,  and  that  the  said 
William  Walker  do  pay  to  the  official  liquidator  of  the  said 
company  his  costs  of  the  said  application  in  chambers  and 
of  the  adjournment  thereof  into  court,  such  costs  to  be  taxed 
by  the  Taxing  Master,  may  be  discharged  with  costs  or  va- 
ried, or  for  such  other  order  as  to  this  honorable  court  may 
seem  just." 

Marteriy  Q.C.,  and  Tate  Lee^  for  the  appellant,  contended 
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on  various  grounds,  which  do  not  appear  to  call  for  a  report, 
that  William  Walker  could  not  be  treated  as  a  member ; 
and  that  if  be  was  a  member  in  respect  of  one- third  of  the 
1,400  shares  he  ought  to  be  credited  with  one-third  of  the 
£810  which  had  been  paid  in  respect  of  them. 

Ince^  Q.C.,  and  Lockwood^  for  the  official  liquidator,  were 
called  upon  the  latter  point  onl^:  The  notice  of  appeal 
does  not  raise  this  point,  and  if  it  was  intended  to  raise  it, 
notice  of  appeal  ought  to  have  been  served  on  Moses  Walker, 
Order  LViii,  rule  3;  so  that  the  order  might  be  set  right. 
Moses  Walker  has  been  credited  with  the  whole  of  this  sum, 
and  that  cannot  now  be'altered. 

Marten^  in  reply:  The  appeal  being  against  the  whole 
order,  it  was  not  necessary  that  the  notice  should  specify 
this  ground  of  complaint.  It  is  against  the  spirit  of  Order 
LViii,  rule  2,  to  require  notices  of  appeal  to  be  so  specific. 
William  Walker  is  entitled  to  be  credited  with  one-third  of 
the  £310,  and  is  not  to  lose  this  right  because  Moses  Walker 
has  received  a  benefit  to  which  he  is  not  entitled. 

*Jame8,  L.J.:  We  see  no  reason  to  disturb  the  [310 
decision  of  the  Master  of  the  Rolls  that  William  Walker  was 
fixed  with  a  liabilitv  to  take  one-third  of  the  1,400  shares, 
but  we  think  that  he  was  entitled  in  justice  to  be  credited 
with  one-third  of  the  £310  which  had  been  paid  on  them. 
He  is  fixed  on  the  ground  of  one  interview  at  which  he 
agreed  to  take  one-third  of  the  1,400  shares  in  respect  of 
which  that  sum  had  been  paid.  He  had  a  right  to  say  that 
that  sum  must  be  taken  as  paid  in  respect  of  all  the  shares, 
and  nothing  has  been  shown  which  could  have  the  effect  of 
depriving  him  of  that  right.  The  whole  matter  has  been  re- 
heard before  us,  and  we  must  make  the  order  which  in  our 
judgment  the  Master  of  the  Rolls  ought  to  have  made.  Has 
the  appellant  lost  his  title  to  have  that  order  set  right  ?  The 
application  was  made  against  him  along  with  his  father  and 
brother,  and  he  complains  that  his  case  was  prejudiced  by 
being  mixed  up  with  theirs.  We  have  not  given  much 
weight  to  that  consideration,  but  it  is  the  right  of  the  appel- 
lant to  have  his  case  tried  by  itself.  The  other  brother  tias 
been  allowed  credit  for  the  whole  £310,  and  has  thus  gained 
a  benefit  of  which  he  cannot  be  deprived,  since  the  time  for 
appeal  has  passed ;  but  that  is  the  official  liquidator's  own 
fault.  The  appellant  gave  his  notice  of  appeal  in  due  course 
against  the  whole  order,  and  was  not  bound  to  give  specific 
notice  that  he  desired  the  order  to  be  set  right  in  such  a  par- 
ticular as  this.  The  order  of  the  Master  of  the  Rolls  will, 
therefore,  be  varied  by  giving  the  appellant  credit  for  one- 
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third  of  the  £310 ;  but  this  will  not  affect  the  costs  of  the 
appeal,  which  must  be  paid  by  him. 

Baogallay,  L.J.:  The  Questions  are,  what  order  ought 
originally  to  have  been  made,  and  whether,  having  regard 
to  the  way  in  which  the  matter  is  brought  before  the  Court 
of  Appeal,  the  api)ellant  is  entitled  to  have  the  variation 
which  he  asks  for  made  in  the  order.  I  agree  with  the  Mas- 
ter of  the  Rolls  that  the  appellant  was  bound  by  a  concluded 
agreement  to  take  one- third  of  the  1,400  shares,  but  I  also 
think  that  he  was  entitled  to  have  credit  for  one-third  of  the 
£310.  Then  as  to  the  way  in  which  the  matter  is  brought 
311J  *before  the  Court  of  Appeal ;  the  appellant  appeals 
from  the  whole  order  and  asks  that  it  may  be  discharged  or 
varied.  This  is  wide  enough  to  include  such  a  variation  as  the 
giving  him  credit  for  one- third  of  the  £310 ;  the  rights  of  the 
appellant  cannot  be  affected  by  the  circumstance  that  Moses 
Walker  has  obtained  something  that  he  was  not  entitled  to, 
and  that  it  is  too  late  to  deprive  him  of  it. 

Thesiger,  L.  J.:  I  agree  in  holding  that  the  appellant  is 
liable  as  a  contributory  in  respect  of  the  466  shares ;  but  as 
to  the  subsidiary  point,  I  am  unable  to  agree  with  the  other 
members  of  the  court.  I  admit  that  each  of  the  three  con- 
tributories  was  fully  entitled  to  have  his  case  treated  sepa- 
rately, and  that  on  this  appeal  we  can  only  look  at  the 
evidence  as  far  as  it  affects  this  particular  appellant :  but 
in  considering  whether  we  ought  to  interfere  with  the  order 
of  the  Master  of  the  Rolls,  we  must  look  at  the  position  of 
the  parties.  Each  party  set  up  that  he  was  not  a  share- 
holder, except  that  Moses  WalKer  admitted  himself  to  be 
the  holder  of  310  shares  on  which  £310  had  been  paid.  The 
Master  of  the  Rolls  seems  to  have  treated  the  parties  as 
bound  inter  se  by  the  arrangement  entered  into  by  them 
when  the  attempted  cancellation  took  place,  though  the 
arrangement  was  in  other  respects  invalid.  I  think  that  he 
was  hardlv  justified  in  doing  so,  and  that  he  ought  rather 
to  have  held  that  all  parties  were  remitted  to  their  original 

Kosition.  The  point  appears  not  to  have  been  fully  argued 
efore  the  Master  of  the  Rolls,  but  only  touched  on ;  still, 
if  the  appeal  had  been  properly  instituted,  and  all  parties 
interested  in  it  had  been  here,  1  think  that  the  point  might 
have  been  raised  here.  One  order  was  drawn  up  in  which 
the  three  cases  are  dealt  with  together,  and  the  court  there- 
fore purported  to  do  justice  between  all  parties,  and  I  can- 
not think  that  the  question  whether  the  £310  was  properly 
dealt  with  is  raised  by  this  notice  of  appeal,  which  only 
seems  to  raise  the  question  whether  the  appellant  is  a  con- 
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tributory,  and  does  not  bring  here  all  the  parties  interested 
in  the  question  whether  he  is.  entitled  to  be  credited  with 
any  part  of  the  £310,  which  is  an  entirely  separate  question. 
According  to  Order  lviii,  rule  2,  the  notice  of  appeal  where 
part  of  an  order  is  *coniplained  of  must  specify  such  [312 
part,  and  it  appears  to  me  that  the  appellant  ought  in  this 
case  to  have  specified  that  he  appealed  as  to  no  part  of  the 
£810  being  allowed  him,  and  ought  to  have  served  the  other 
parties. 

Ince^  Q.C.,  asked  that  the  costs  of  the  shorthand  notes 
of  the  evidence  below  might  be  allowed. 

Marten^  Q.C.,  opposed. 

James,  L.J.:  I  am  of  opinion  that  shorthand  notes  of 
the  evidence  ought  not  to  be  allowed  as  a  matter  of  course, 
but  only  when  a  case  is  made  for  allowing  them.  Here  no 
such  case  is  made. 

Baggallay,  L.  J.:    I  am  of  the  same  opinion. 

Thesiger,  L.J.:  In  the  common  law  divisions  we  have 
always  been  in  the  habit  of  nsing  the  judge's  notes,  and 
shorthand  notes  cannot  be  generally  necessary. 

Solicitors :  Le  Riche  &  Son  Layton;  &  Jacques. 

See  ai^U,  268  note. 


[10  Chancery  DiviBioQ,  818.] 
C.A.,  Dec.  12,  19,  21,  1878. 
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Bm  of  Sale — Registration — Inventory  <^  Ooodt  with  Receipt  for  Purehase-moneif  at- 
tached— Act  of  Bankruptcy — Atungnment  of  whole  Property  to  secure  pre-existing 
Debt — JSguivalent — Forbearance  by  Grantee  to  enforce  J-udgmtnt — Failure  to  prove 
alleged  Frauds  Costs— Bills  of  Sale  Act,  1854  (17  <fr  18  Vict,  e.  86),  «.  1, 1— Bank- 
ruptcy Act,  1869  (32  d:  83  Vict,  c,  71),  m.  6,  87. 

An  iDveDtory  of  goods  with  receipt  for  purchaae-money  attached,  the  vcDdor  re- 
maining in  apparent  possession  of  the  goods,  is  a  bill  of  sale  within  the  meaning  of 
the  Bills  of  Sale  Act,  1 804,  and  requires  registration. 

Allsopp  V.  J)ay{})  distinguished. 

Byerley  v.  Prevost  (•)  disapproved. 

A  trader  on  the  28th  of  August  executed  a  bill  of  sale  of  substantially  the  whole  of 
his  property  to  secure  a  debt  for  which  the  grantee  had  recovered  judgment  on  the 
8d  of  July,  and  another  debt  which  he  owed  the  grantee.  The  grantor  had  on  the 
4th  of  July  written  a  letter  to  the  grantee,  undertaking,  in  the  event  of  his  not  issu- 
ing execution  on  the  judgment,  to  execute  to  him  on  demand  a  bill  of  sale  to  secure 
the  judgment  debt  and  such  other  sums  as  he  owed  him.  The  grantee  did  not  enter 
into  any  agreement  not  to  enforce  the  judgment,  but  in  fact  he  did  not  issue  execu- 
tion. On  the  29th  of  August  another  creditor  levied  execution  at  the  grantor's 
place  of  business,  and  on  the  Ist  of  September  the  grantor  filed  a  liquidation  petition. 

(»)  7  H.  A  N.,  457.  (•)  Law  Rep.,  6  C.  P.,  144. 
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He  had  between  the  4th  of  July  and  the  29th  of  August  received  by  the  carrying 
on  of  his  business  sums  amounting  to  £10,000: 

Held,  that  no  equivalent  had  been  given  for  the  bill  of  sale,  and  that  it  was  void 
as  aeainst  the  trustee  in  the  liquidation. 

Woodhojuie  v.  Murray  (')  followed. 

Philpt  V.  HomaUdt  (•)  disapproved. 

An  appellant  who  had  failed  in  proving  allegations  of  fraud,  as  to  which  he  had 
adduced  a  mass  of  evidence,  but  who  had  succeeded  on  a  point  of  law,  was  deprived 
of  his  costs. 

In  this  case  there  were  two  appeals  from  two  orders  made 
by  Mr.  Registrar  Marray,  acting  as  Chief  Judge  ia  Bank- 
ruptcy. 

FIRST  APPEAL. 

The  facts  relating  to  the  first  appeal  were  as  follows: 
John  Baani  was  the  proprietor  of  Cremorne  Gardens,  of 
which  he  held  a  lease,  and  at  which  he  carried  on  the  busi- 
ness of  a  licensed  victualler  and  theatrical  proprietor.  His 
314]  private  residence  *was  at  No.  2  Clyde  Street,  South 
Kensington.  On  the  26th  of  May,  1876,  he  sold  the  furni- 
ture in  his  dwelling  house  to  Mr.  Alexander  Isaacs  for  £600, 
and  signed  a  receipt  for  the  purchase- money  at  the  foot  of 
an  inventory  of  the  goods.  On  the  outside  cover  of  the  in- 
ventory was  written,  "Inventory  of  the  furniture,  fixtures, 
and  effects  in  No.  2  Clyde  Street,  South  Kensington,  the 
property  of  John  Baum,  Esq.,  purchased  by  Mr.  Alexander 
Isaacs.''     The  inventory  was  headed  : 

*' Inventory  of  fixtures,  furniture,  and  effects  at  No.  2 
Clyde  Street,  South  Kensington.  The  property  of  John 
Baum,  Esq.     Taken  this  6th  day  of  May,  1876." 

Then  followed  an  enumeration  of  the  different  articles  in 
each  room  of  the  house,  and  at  the  foot  of  it  was  this 
receipt : 

"Received  this  26th  day  of  May,  1876,  of  and  from  Mr. 
Alexander  Isaacs,  the  sum  of  £600,  being  tlie  amount  of 

{)urcha8e-money  in  respect  of   the  goods,  chattels,  plate, 
inen,  and  effects  mentioned  in  the  foregoing  inventory. 
"  Witness :  (Signed)    John  Baum. 

''(Signed)    W.  H.  Roberts,  solicitor." 

The  purchase- money  was  paid.  The  deed  was  not  regis- 
tered as  a  bill  of  sale,  and  the  property  remained  in  the  ap- 
parent possession  of  Baum  until  after  he  had,  on  the  1st  of 
September,  1876,  filed  a  liquidation  petition.  On  the  29th 
of  September  his  creditors  resolved  to  accept  a  composition 
of  1^.  in  the  pound.  The  resolution  was  confirmed  and  was 
registered,  but  the  registration  was  subsequently  vacated 

(')  Law  Rep.,  2  Q.  B.,  634;  Law  Rep.,  4  Q.  B.,  27.  (*)  1  Ex.  D.,  62. 
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by  the  court,  on  the  ground  that  the  assenting  creditors  had 
not  acted  bona  fide  in  passing  it.  On  the  5th  of  December, 
1876,  the  registration  not  having  been  then  vacated,  Isaacs 
executed  a  deed  of  gift  of  the  goods  comprised  in  the  inven- 
tory to  a  Miss  Crouch,  who  was  living  with  Baum  and  pass- 
ing as  his  wife.  After  the  registration  had  been  vacated  a 
a  fresh  first  meeting  of  the  creditors  was  summoned,  and  a 
liquidation  by  arrangement  was  resolved  upon.  The  trus- 
tee in  the  liquidation  applied  to  the  court  to  set  aside  the 
sale  of  the  furniture  on  the  ground  of  conspiracy  and  actual 
fraud,  and  also  on  the  ground  that  the  inventory  and  receipt 
ought  to  have  been  registered  *as  a  bill  of  sale.  There  [315 
was  some  evidence  that  before  the  26th  of  May  there  had 
been  negotiations  between  Baum  and  Isaacs  respecting  the 
purchase,  and  that  Isaacs  had  given  Baum  £60  on  account. 
Also  that  on  the  26th  of  May  possession  of  the  goods  was 
given  to  Isaacs  by  Baum  delivering  him  a  chair  in  the  name 
of  the  whole,  and  that  Isaacs  verbally  agreed  to  let  the 
goods  to  Baum  at  a  weeklv  rent.  A  great  mass  of  evidence 
was  adduced  as  to  the  alleged  fraud.  The  Registrar  held 
that  the  fraud  had  not  been  proved,  and  he  held,  on  the 
authority  of  Allsopp  v.  Day  (*)  and  Byerley  v.  Prevost  (*),  . 
that  the  document  of  the  26th  of  May  did  not  require  regis- 
tration. And  he  dismissed  the  trustee's  application  with 
costs.    The  trustee  appealed. 

SECOND  APPEAL. 

The  additional  facts  relating  to  the  second  appeal  were  as 
follows : 

On  the  3d  of  Jnly,  1876,  Messrs.  A.  &  H.  Isaacs  recovered 
judgment  against  Baum  for  £1,436  5s.  9^.,  debt  and  costs. 
On  the  4th  of  July  he  wrote  a  letter  to  them  as  follows: 
*'  I  undertake,  in  the  event  of  your  not  issuing  execution 
upon  the  judgment  you  have  obtained  against  me  for  £1,436 
6*.  9d.y  to  execute  to  you  on  demand  a  mortgage  of  my  fur- 
niture, fixtures  and  effects  at  Cremorne  for  that  amount  and 
such  other  sums  as  I  owe  you."  Execution  was  not  issued 
on  the  judgment.  On  the  6th  of  August,  1876,  the  solicitor 
of  Messrs.  Isaacs  wrote  to  Baum  as  follows :  "As  you  are 
aware,  my  clients,  Messrs.  Isaacs,  have  a  judgment  against 
you  for  upwards  of  £1,400,  and  are  in  a  position  to  issue 
execution.  I  must  therefore  ask  you  at  once  either  to  pay 
the  amount  or  give  Messrs.  Isaacs  such  security  as  I  may 
approve."  On  the  28th  of  August,  1870,  Baum  executed  a 
bill  of  sale  in  favor  of  Messrs.  Isaacs.    This  deed  contained 

Q)  7  H.  *  N.,  467.  O  Law  Rep.,  6  C.  P.,  144. 

26  Eng.  Rep.  91 
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a  recital  of  the  judgment  debt  of  £1,436  5^.  Qd.,  and  a  re- 
cital that  Baam  was  also  indebted  to  Messrs.  Isaacs,  for 
moneys  lent  and  advanced  and  for  goods  sold  and  delivered 
by  them  to  him,  in  the  farther  sum  of  £1,545  3^.  3eZ.,  making 
together  £2,981  9^. ;  that  Messrs.  Isaacs,  at  the  request  of 
Baum,  agreed  to  withhold  execution  under  their  judgment 
on  his  giving  his  undertaking  to  execute  to  them  a  bill  of 
316]  *8ale  of  his  goods,  fixtures,  fittings,  property,  chat- 
tels, effects,  and  premises  thereinafter  mentioned,  for  the 
whole  amount  in  which  he  was  indebted  to  them,  whenever 
required  by  them  so  to  do  ;  and  that  Messrs.  Isaacs  had  de- 
manded payment  of  the  judgment  debt,  or  that  Baum  should 
execute  such  bill  of  sale  as  aforesaid,  and  Baum  had  ac- 
cordingly agreed,  in  pursuance  of  his  undertaking,  to  exe- 
cute the  assignment  thereinafter  contained.  And  it  was 
witnessed  that,  in  pursuance  of  such  agreement,  and  in  con- 
sideration of  the  sum  of  £2,981  9^.  so  due  to  Messrs.  Isaacs, 
Baum  did  thereby  assign  to  Messrs.  Isaacs  all  and  singular 
the  goods,  fixtures,  stock-in-trade,  chattels,  theatrical  prop- 
erty, scenery,  plate,  linen,  horses,  carriages,  harness,  and 
effects  in  and  about  the  hotel,  theatre,  and  gardens  called 
Cremorne,  to  hold  the  same  to  Messrs.  Isaacs,  subject  never- 
theless to  the  proviso  for  redemption  thereinafter  contained 
(that  is  to  say):  Provided,  nevertheless,  that  in  case  Baum 
should  upon  demand  in  writing  by  Messrs.  Isaacs,  or  with- 
out such  demand,  pay  unto  them  the  sum  of  £2,981  9^.,  with 
interest,  then  and  in  such  case  the  assignment  thereby  made 
should  cease  and  be  void.  Provided  also  that  in  case  Baum, 
upon  such  demand  for  payment  being  made,  should  neglect 
or  fail  to  make  such  payment  accordingly,  then  and  in  such 
case,  and  at  any  time  thereafter,  it  should  be  lawful  for 
Messrs.  Isaacs  to  take  possession  of  the  property  assigned, 
and  to  sell  it  and  repay  themselves  the  amount  due  to  them. 
On  the  29th  of  August  a  creditor  named  Leader  put  in  an 
execution  at  Cremorne  Gardens.  The  trustee  applied  to  the 
court  for  a  declaration  that  the  bill  of  sale  was  fraudulent 
and  void  as  against  him.  There  was  evidence  that  from  the 
4th  of  July  to  the  29th  of  August  Baum  had  received  as 
much  as  £10,000  for  gate-money,  i.e.,  payments  made  by 
visitors  for  entrance  to  the  gardens.  The  Kegistrar  refused 
the  application.     The  trustee  appealed. 

FIRST  APPEAL. 

Swanston^  Q.C.,  Winslow,  Q.C.,  sluA  J^icholson^  for  the 
appellant ;  On  the  evidence  the  Registrar  ought  to  have  come 
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_  •  _  _       

to  the  conclusion  that  the  charges  of  conspiracy  and  fraud 
had  been  proved. 

*As  to  the  question  of  registration,  the  judgments  [317 
of  this  court  in  the  recent  case  of  Ex  parte  Odell  Q  show 
that  Allsopp  V.  Day{')  was  wrongly  decided ;  and  Byerley 
V.  Prevost{*)  and  similar  cases  have  simply  followed  AK^op 
V.  Day.  At  that  time  it  had  not  been  held,  as  it  has  been 
since,  that  equitable  assignments  are  within  the  Bills  of 
Sale  Act.  There  was  no  agreement  for  the  sale  to  Isaacs 
before  the  inventory  and  receipt  were  signed ;  before,  that 
there  had  been  nothing  beyond  negotiation,  nothing  more 
than  that  quasi  preliminary  agreement  which  there  always  is 
where  negotiation  has  proceeded  so  far  that  the  parties  in- 
struct a  solicitor  to  prepare  an  agreement.  The  property  in 
the  goods  passed  by  the  instrument,  and  it  ought  to  have 
been  registered ;  and  as  the  goods  clearly  remained  in  the 
apparent  possession  of  Baum  when  the  petition  was  filed,  in- 
asmuch as  they  were  in  the  possession  of  Miss  Crouch  who 
5)assed  as  his  wife,  the  trustee  is  entitled  to  them.  In  Phil- 
ips V.  Gibbons  (*)  it  was  held  that  an  instrument  which  recited 
sale  of  goods  must  be  registered  as  a  bill  of  sale,  there  being 
no  other  evidence  of  a  sale.  In  Brantom  v.  Oriffits  ('^, 
Cockburn,  C.J.,  said  :  "Here  there  is  an  agreement  to  sell 
and  purchase,  amounting  to  a  transfer  m  prcBS€7itij  which 
is  a  bill  of  sale." 

[Thesiger,  L.  J.:    In  Thomson  v.  Barrett  (•)  the  question 
left  to  the  jury  was  whether  the  receipt  was  a  mere  receipt, 
or  whether  it  was  intended  to  be  a  record  of  the  transaction.] 
Here  the  document  was  meant  to  be  a  record  of  the  trans- 
action. 
JS,  C.  Willis^  and  Herbert  Reedy  for  Isaacs : 

W  James,  L.  J. :  You  need  not  argue  the  question  of  fraud, 
e  cannot  differ  on  that  point  from  the  Registrar,  who  saw 
the  witnesses,  there  being  only  the  evidence  of  the  debtor  to 
prove  the  fraud,  while  it  is  denied  by  Isaacs  and  his  solici- 
tor. We  cannot  believe  the  debtor  without  disbelieving 
them.] 

Except  for  the  charge  of  fraud,  Isaacs  ought  not  to  have 
been  *made  a  respondent.  He  made  over  his  interest  [318 
to  Miss  Crouch  while  the  composition  resolutions  were  stand- 
ing. By  force  of  these  resolutions  the  debtor  had  become 
master  of  his  property  again,  and  Isaacs  transferred  the 

(0  AnU,  p.  76.  (4)  6  W.  R.,  627. 

(«)  7  H.  &  N.,  467.  (»)  2  C.  P.  D.,  212 ;  20  Eng.  R.,  476., 

(»)  Law  Rep.,  6  C.  P.,  144.  (*)  1  L.  T.  (N.S.),  268. 
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goods  to  Miss  Crouch  without  notice  of  any  act  of  bank- 
ruptcy then  available  for  adjudication  against  Baum. 

[James,  L.  J.:  The  act  of  bankruptcy  remained  available 
for  adjudication,  though  no  adjudication  could  be  made  so 
long  as  the  composition  resolutions  stood.] 

Before  the  trustee  made  any  application  to  the  court, 
Isaacs  had  in  examination  stated  that  he  claimed  no  interest 
in  the  goods.  In  Ex  parte  Hoare  (*)  a  debtor  had,  while 
composition  resolutions  were  in  force,  executed  a  mortgage 
of  part  of  his  property,  the  mortgagee  having  notice  of  the 
liquidation  petition  under  which  the  resolutions  had  been 
passed.  The  debtor  failed  to  pay  the  composition  and  was 
afterwards  adjudicated  a  bankrupt,  the  act  of  bankruptcy 
being  the  filing  of  the  petition,  and  it  was  held  by  the  Chief 
Judge  that  the  mortgage  was  valid  as  against  the  trustee  in 
the  bankruptcy. 

[James,  L.J.:  There  the  composition  was  valid,  though 
it  afterwards  failed  through  the  default  of  the  debtor  ;  here 
the  registration  was  vacated  because  the  composition  reso- 
lutions were  not  validly  passed.  Isaacs  never  had  any  title 
to  the  propertv.] 

The  principle  is  analogous  to  that  which  governs  sales  in 
market  overt  of  goods  obtained  by  fraud  :  Oundy  v.  Lind- 
^^y  (')  1  Hoi  wood  V.  Smith  (").  In  In  re  Kearley  and  Clay- 
torC s  Contract  {*)  it  was  held  that  a  purchaser  from  a'com- 
poanding  debtor  is  not  entitled  to  require  evidence  that  the 
instalments  of  the  composition  have  been  paid.  As  to  the 
question  of  y^gistration,  Ex  parte  Odell  (*)  was  quite  a  dif- 
ferent case,  and  it  did  not  overrule  Allsopp  v.  Day  (•).  In 
the  present  case  there  was  an  actual  delivery  of  the  goods 
which  gave  a  legal  title  to  the  purchaser  ;  no  other  title  was 
required.  The  principle  of  Ailsopp  v.  Day  applies.  The 
fact  that  £50  had  been  previously  paid  on  account  shows 
319]  *that  there  was  an  antecedent  bargain.  A  mere  re- 
ceipt for  purchase-money  need  not  to  be  registered  as  a  bill 
of  sale  :  Hale  v.  Saloon  Omnibus  Company  (').  An  agree- 
ment to  execute  a  bill  of  sale  does  not  require  registration 
as  a  bill  of  sale  unless  it  is  relied  upon  as  an  equitable  as- 
signment :  Ex  parte  Mackay  {*) ;  Ex  parte  Homan  (') ;  Bran- 
torn  V.  Orifflis  ('•).  Here  we  rely  for  our  title  simply  on  the 
delivery  of  possession  ;  not  on  the  document,  which  is  merely 
evidence  of  payment  of  the  purchase-money.     If  the  trans- 

(»)  Law  Rep.,  16  Eq.,  626.  («)  7  11.  <&  N.,  467. 

(«)  3  App.  Cas.,  459;  24Eng.  R.,  345.  C)  4  Drew.,  492. 

(»)  2  T.  R.,  750.  O  Law  Rep.,  8  Ch.,  648. 

(*)  7  Ch,  D.,  616 ;  28  Eng.  R.,  769.  (»)  Law  Rep.,  12  Eq..  698. 

(»)  AnU,  86.  (»o)  2  C.  P.  D.,  212;  20  Eng.  R.,  476. 
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action  was  complete  without  any  record,  the  fact  that  a  rec- 
ord was  made  could  make  no  difference  ;  it  would  be  mere 
surplusage. 
[James,  L.J.:  That  might  be  said  of  every  bill  of  sale.] 
Generally,  possession  is  not  given  at  the  time  of  execii- 
cution.  In  the  new  Bills  of  Sale  Act  (41  &  42  Vict.  c.  31), 
which  is  to  come  into  operation  on  the  1st  of  January,  1879, 
sect.  4  expressly  provides  that  the  term  "bill  of  sale"  shall 
include  ''  inventories  of  goods  with  receipt  thereto  attached." 
That  shows  that  it  was  not  supposed  that  they  are  included 
in  the  act  of  1864.  In  Eoans  v.  Prothero  ('),  it  was  only 
held  that  a  document  purporting  to  be  a  receipt  might  be 
evidence  of  a  contract  to  purchase,  not  that  it  was  the  con* 
tract.  If  this  document  requires  registration  as  an  agree- 
ment, it  would  follow  that  wherever  there  is  an  invoice  of 
goods  with  a  receipt  for  the  purchase-money  added  to  it, 
evidence  cannot  be  adduced  to  show  that  the  goods  were 
not  all  delivered  to  the  purchaser.  Byerley  v.  Preoost(^)\s 
a  stronger  case  than  Allsopp  v.  Day  (").  And  in  Oraham 
V.  Wilcockson  (*)  some  traders  sold  goods  to  their  landlord 
under  an  arrangement  by  which  the  purchase-money  was 
to  be  applied  in  payment  of  their  rent  which  was  in  arrear, 
A  memorandum  of  the  sale  was  drawn  up,  and  the  goods 
were  delivered  to  the  landlord  and  then  let  by  him  to  one  of 
the  vendors.  It  was  held  that  the  memorandum  did  not  re- 
quire registration  as  a  bill  of  sale. 

[Thesiger,  L.J.:  That  is  a  very  strong  case,  but  it  was 
really  founded  on  Byerley  v.  Prevost] 
*E.  a  Willis,  and  F.  0.  Willis,  for  Miss  Crouch.  [320 
Swanston,  in  reply  :  Isaacs  is  a  necessary  party  inde- 
pendently of  the  case  of  fraud.  He  remained  owner  of 
the  goods  from  the  26th  of  May  to  the  5th  of  December,  and 
then  he  IrsinsteTTed  them  pendente  lite,  with  notice  of  the  act 
of  bankruptcy.  Any  one  who  takes  a  bill  of  sale  must  be 
prepared  within  twelve  months  afterwards  to  defend  his 
title.  If  any  of  the  goods  were  disposed  of  while  Isaacs  re- 
mained -the  owner,  he  is  responsible  for  their  value.  Ed- 
wards V.  Edwards  (')  is  a  clear  authority  that  an  equitable 
assignment  must  be  registered  as  a  bill  of  sale.  In  Allsopp 
V.  Day  ("),  and  most  of  the  other  cases  relied  upon  by  the 
respondent,  the  sale  had  been  made  before  the  document 
was  signed. 

(»)  1  D.  M.  A  G.,  672.  (*)  46  L.  J.  (Ex.),  65.  . 

(*)  Law  Rep.,  6  C.  P.,  144.  (»)  2  Oh.  D.,  291,  297  ;  16  Eng.  R.,  761. 

(»)  7  a  A  N.,  467. 
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Dec.  21.  James,  L.J.,  delivered  the  judgment  of  the 
Court  (James,  Baggallay,  and  Thesiger,  L.J.J.)  as  follows: 

The  question  is,  whether  the  document  of  the  26th  of  May 
was  or  was  not  a  bill  of  sale  or  assurance  of  personal  chat- 
tels requiring  registration  under  the  Bills  of  Sale  Act.  If  it 
did  require  registration,  there  is  no  doubt  that  that  posses- 
sion was  not  taken  which  was  necessary  to  give  effect  to  the 
title  of  Mr.  Alexander  Isaacs,  the  respondent.  The  docu- 
ment in  question,  which  is  now  before  me,  has  on  the  out- 
side of  it  this,  which  we  consider  to  be  part  of  the  document 
itself,  *' Inventory  of  fixtures,  furniture,  and  effects  at  No. 
2  Clyde  Street,  South  Kensington,  the  property  of  John 
Baum,  Esq.,  purchased  by  Mr.  Alexander  Isaacs."  Then 
inside  there  is  a  detailed  inventory  of  all  the  furniture,  fol- 
lowed by  this :  "  Received  this  26th  day  of  May,  1876,  of 
and  from  Mr.  Alexander  Isaacs,  the  sum  of  £600,  being  the 
amount  of  purchase-money  in  respect  of  the  goods,  chattels, 
plate,  linen,  and  effects  mentioned  in  the  foregoing  inven- 
tory." And  this  was  signed  by  John  Baum,  and  witnessed 
by  W.  H.  Roberts,  the  solicitor  who  was  present  at  the  trans- 
action. Now  it  appears  to  us  that  that  document  is  as  com- 
321]  plete  an  "assurance"  of  the  goods  contained  *in  it, 
and  would  be  as  effectual  to  give  the  title  to  and  the  right 
to  possession  of  them  fpr  all  purposes  whatsoever,  as  if  it 
haa  been  extended  in  any  amount  of  conveyancing  language, 
engrossed  on  any  number  of  skins  of  parchment,  and  sealed 
with  any  quantity  of  sealing-wax.  It  is  a  document  which 
does  assure  the  goods  and  does  transfer  them  from  the  one 
person  to  the  other.  However^  the  difficulty  suggested  was 
this.  It  was  said  that  such  a  conclusion  would  run  counter 
to  a  series  of  decisions  beginning  with  Hale  v.  Saloon  Om- 
nibus Company  (*),  before  Vice-Chancellor  Kindersley,  and 
to  the  principle  of  Allsopp  v.  Day{*)  and  other  cases  which 
have  followed  it,  in  which  a  receipt  for  purchase-money  re- 
ferring to  property  comprised  in  an  inventory  has  been  held 
not  to  be  a  bill  of  sale.  In  the  recent  case  ot  Ex  parte 
Odell  ("),  two  members  of  this  court  expressed  doubts  as  to 
the  correctness  of  the  decision  in  Allsopp  v.  Day.  We  do 
not,  however,  on  the  present  occasion,  think  it  necessary  to 
go  into  any  minute  examination  of  Allsopp  v.  Day.  There 
was  this  apparent  distinction  between  that  case  and  the 
present,  that  there  the  two  documents,  the  inventory  and 
the  receipt,  were  not  written  on  the  same  piece  of  paper, 
and  did  not  together  form  the  title  to  the  property.  The 
title  was  made  out  by  means  of  parol  evidence  connecting 

(')  4  Drew.,  492.  (•)  Y  H.  A  N.,  457.  («)  AnU,  p.  76. 
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the  receipt  with  the  inventory  which  was  referred  to  in  a 
letter  containing  the  receipt.  Nor  is  it  necessary  to  criticise 
the  other  cases  which  followed  Allsopp  v.  Day,  because,  so 
for  as  regards  the  general  law,  those  cases  have  been  entirely 
swept  away  by  the  new  Bills  of  Sale  Act  (41  &  42  Vict.  c.  31), 
which  comes  into  operation  on  the  1st  of  January  next, 
and  by  sect.  4  of  which  the  Legislature  have,  either  by  way 
of  declaration  or  by  way  of  new  enactment,  expressly  in- 
cluded ''inventories  of  goods  with  receipt  thereto  attached  " 
under  the  general  definition  of  bills  of  sale.  Though  I  do 
not  think  it  necessary  to  go  further  into  those  cases,  yet  if, 
as  has  been  pressed  upon  us  in  argument,  the  logical  se- 
quence of  them  is  that  such  a  document  as  the  one  before 
us  is  not  an  ''assurance"  requiring  registration,  we  should 
be  compelled  to  express  our  dissent  from  them,  or  at  least 
our  inability  to  follow  the  logical  sequence  with  regard  to 
this  particular  document.  If  such  a  *document  as  [322 
this  18  to  be  held  not  to  be  an  assurance  requiring  regis- 
tmtion  under  the  act,  the  result  would  be  to  make  the  act 
a  mere  plaything  for  verbal  ingenuity  active  in  exerting 
itself  in  the  omission  or  in  the  introduction  of  immaterial 
words.  We  should,  in  fact,  by  a  judicial  decision  establish 
a  precedent  for  all  persons  how  they  could  make  a  perfect 
and  effectual  bill  of  sale  and  yet  not  be  subject  to  the  pro- 
visions of  the  Bills  of  Sale  Act.  As  to  this  particular  docu- 
ment, I  take  it  as  it  stands  to  be  a  bill  of  safe  or  assurance 
requiring  registration,  and  therefore  the  title  of  Mr.  Isaacs 
fails  upon  that  ground.  But  this  was  only  one  of  the  points 
raised  by  the  appeal ;  it  is  a  mere  point  of  law,  and  might 
have  been  taken  in  the  court  below  without  any  great  ex- 
pense. Therefore  we  do  not  think  it  right,  having  regard 
to  the  nature  of  the  other  point  which  was  also  fought  be- 
fore the  Registrar,  to  interfere  with  his  order  as  to  the  costs 
before  him.  And,  as  that  point  was  also  insisted  upon  be- 
fore us  and  has  failed,  we  think  that  we  ought  to  allow  the 
appeal  without  costs. 

SECOND   APPEAL. 

SwanstoUj  Q.C.,  WinsloWy  Q.C.,  and  Nicholson^  for  the 
appellant :  The  bill  of  sale  was  in  effect  an  assignment  of 
all  the  grantor's  property  to  secure  a  pre-existing  debt ;  the 
money  taken  at  the  gates  was  really  included  in  it,  for  if  the 
grantees  had  taken  possession  of  what  was  expressly  as- 
signed, either  no  one  would  have  paid  for  entrance  into  the 
gardens,  or  the  grantees  would  have  themselves  received  the 
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payments.  The  true  test  of  the  validity  of  such  an  assign- 
ment by  a  trader  is  whether  the  deed  gives  the  grantee  power 
to  stop  the  grantor  from  carrying  on  his  business.  The 
forbearance  of  the  grantees  to  issue  execution  upon  their 
indgment  was  not  a  sufficient  equivalent  for  the  assignment. 
They  did  not  bind  themselves  not  to  do  so.  And  if  they  had 
issued  execution  and  the  goods  had  been  sold,  that  wonld 
have  been  an  act  of  bankruptcy,  Bankruptcy  Act,  1869, 
s.  6 ;  and  the  other  creditors  could,  under  sect.  87,  have  inter- 
cepted the  proceeds  of  sale.  Woodhouse  v.  Murray  (')  is 
323]  &  cfe^r  authority  that  the  forbearance  *to  issue 
execution  was  not  a  sufficient  e(]^nivalent.  If  Philps  v.  Horn- 
stedt  (')  is  not  distinguishable,  it  is  inconsistent  with  Wood- 
house  V.  Murray  (*).  When  there  is  no  stipulation  to  make 
further  advances,  the  fact  that  farther  advances  have  been 
made  after  the  execution  of  the  assignment  will  not  support 
it :  Lindon  v.  SJiarp  (•) ;  BUtlestone  v.  Cooke  (*). 
E,  O,  Willis,  and  Herbert  JReedy  for  Messrs.  Isaacs  :    The 

¥  resent  case  is  very  different  from  Woodhouse  v.  Murray. 
here  an  execution  which  had  been  put  in  was  with- 
drawn, and  an  assignment  was  made  to  the  execution 
creditor  of  the  goods  which  had  been  seized,  and  which 
comprised  tha  whole  of  the  grantor's  property.  The  exe- 
cution was  an  inchoate  act  of  bankruptcy.  Moreover,  the 
grantor  had  ceased  to  carry  on  his  business,  and  the  for- 
bearance of  the  grantee  could  not  benefit  the  creditors.  It 
is  not  the  necessary  result  of  an  execution  to  give  tlie  prop- 
erty seized  to  the  creditors  ;  a  bankruptcy  or  liquidation 
petition  must  be  presented  within  fourteen  davs:  Bank- 
ruptcy Act,  1869,  s.  87 ;  J3x  parte  Villars  (*).  The  giving 
of  time  to  the  grantor  was  a  sufficient  equivalent  for  the 
assignment.  In  Philps  v.  Hornstedt  only  seven  days'  time 
was  given,  and  it  was  held  to  be  a  sufficient  equivalent. 
There  was  a  reasonable  expectation  that  Baum  would  be 
able  to  carry  on  his  business,  as  indeed  he  did  for  nearly 
two  months  after  the  letter  of  the  4th  of  July  was  written. 
The  bill  of  sale  was  given  pursuant  to  the  agreement  con- 
tained in  that  letter.  If  the  agreement  was  unilateral,  still 
Baum  in  fact  received  a  large  sum  of  money  in  consequence 
of  the  forbearance  of  the  grantees.  A  mere  verbal  agree- 
ment to  make  further  advances  followed  by  actual  advances 
is  enough :  Ex  parte  Winder  (*).     The  deed  must  be  treated 

Q)  Law  Rep.,  2  Q.  B.,  684 ;  Ibid,  4  Q.  («)  6  E.  <fc  B.,  296. 

B.,  27.  (»)  Law  Rep.,  9  Ch.,  482;  9  Eng.  R., 

(•)  Law  Rep.,  8  Ex.,  26 ;  1  Ex.  D.,  62.  581. 

(»)  6  Man.  A  G.,  895.  (•)  1  Ch.  D.,  290, 560;  15  Eng.  R.,  746. 
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as  if  it  had  been  executed  on  the  4th  of  July :  Mercer  v. 
Peterson  (') ;  Harris  v,  Hickett  ('). 

*James,  L.  J.:  I  am  really  unable  to  distinguish  this  [324 
case  from  Woodhouse  v.  Murray  (').  A  person  who  has  ob- 
tained a  judgment,  and  has  a  right  to  levy  execution,  makes 
a  bargain  with  his  debtor,  who  says,  ''  If  you  do  not  ]3Ut  in 
an  execution,  or  if  you  do  not  go  on  with  your  execution,  I 
will  give  you  a  bill  of  sale."  There  was  no  binding  agree- 
ment to  give  up  the  judgment  or  the  execution,  and  if  there 
had  been,  it  would  make  no  difference  whatever,  because 
unless  the  decision  in  Woodhouse  v.  Murray  is  law,  it  seems 
to  me  that  the  provisions  of  sect.  87  would  be  rendered  per- 
fectly nugatory ;  anybody  could  laugh  at  them.  Any 
debtor  might  say  to  a  creditor  *'Do  not  sue  me  for  such  a 
number  of  days,  or  do  not  issue  execution  against  me;  if 
you  will  be  kind  enough,  or  if  you  will  be  forbearing,  I  will 
take  care  to  let  you  know  in  good  time,  and  I  will  give  you 
a  bill  of  sale  of  the  whole  of  my  property."  A  bill  of  sale 
comprising  the  whole  property  of  tne  debtor  is  to  be  sup- 
ported, because  the  creditor  has  given  him  time.  As  I  said 
during  the  argument,  I  have  scarcely  ever  known  a  case  of 
the  kind  in  which  the  bill  of  sale  was  not  given  upon  an 
understanding,  which  was  afterwards  acted  upon,  that  time 
should  be  given,  because  otherwise  what  equivalent  would 
the  grantor  get  for  it?  The  whole  thing  would  be  a  useless 
expense.  The  very  object  is  that  the  grantor  shall  continue 
in  possession  of  the  property,  and  shall  have  some  time,  and 
often  the  time  is  mentioned.  Probably  the  bill  of  sale  is 
given  contemporaneously  with  a  bill  of  exchange,  or  some- 
thing of  that  sort,  but  that  circumstance  has  never  been 
held  to  take  the  case  out  of  the  operation  of  the  universal 
rule  in  bankruptcy,  that  where  a  man  assigns  the  whole  of 
his  property  in  consideration  of  a  past  debt,  that  is  a  fraud 
npon  the  bankruptcy  law,  and  therefore  void.  There  is 
apparently  some  little  inconsistency  between  the  two  deci- 
sions of  the  Exchequer  Chamber,  though  the  two  cases  were 
very  different;  but  I  very  much  prefer  the  decision  in 
Woodhouse  V.  Murray^  which  commends  itself  to  my  sense 
and  to  my  notion  of  the  law,  and  is  the  decision  which  I 
should  myself  have  given  if  the  case  had  come  before  me 
for  the  first  time.     The  appeal  will  be  allowed. 

*Baggallay,  L.  J. :  I  am  entirely  of  the  same  opin-  [325 
ion.  It  could  not  be  contended  under  the  circumstances  of 
this  case  that  the  bill  of  sale  of  the  28th  of  August  was  not  an 

(')  Law  Rep.,  2  Ex.,  804 ;  Law  Rep.,  8  Ex.,  105.  (•)  4  H.  A  N.,  I. 

(S)  Law  Rep.,  2  Q.  B.,  684;  Law  Rep.,  4  Q.  B.,  27. 

26  EiSTG.  Rep.  92 


730  CHANCERY  DIVISIOX.  [VoL  X. 

1878  Ex  parte  Cooper.      In  re  Banm.  C.A. 

act  of  bankruptcy,  unless  there  was  what  has  been  properly 
called  an  ''equivalent"  for  it.  ,  I  entirely  assent  to  what  has 
fallen  from  the  Lord  Justice  James  with  reference  to  Wood- 
house  V.  Murray  (').  I  think  the  principle  of  that  case  is 
exactly  applicable  to  the  present.  I  will  only  observe  with 
regard  to  Philps  v.  Hornstedt  (*),  that  the  court  was  of  opin- 
ion upon  the  facts  that  there  had  been  that  which  did  amount 
to  an  '^ equivalent"  for  the  bill  of  sale,  and  on  that  ground 
the  judgment  can  be  supported.  If  it  is  in  conflict  with 
Woodhmise  v.  Murray^  tne  latter  appears  to  me  to  be  more 
in  accordance  with  the  law  which  is  applicable. 

Thesioer,  L.J.:  I  also  am  of  opinion  that  the  present 
case  is  entirely  undistinguishable  from  WooJuruse  v.  Mur- 
ray. There  the  consideratidh  for  the  deed  which  was  al- 
leged to  be  an  act  of  bankruptcy  was  the  withdrawal  of  an 
execution.  There  that  which  is  here  suggested  on  behalf 
of  the  respondents  was  found  as  a  fact  by  the  jury,  viz., 
that  the  deed  was  executed  with  the  honest  and  bona  fide 
intention  of  preventing  the  expense  and  the  sacrifice  of 
property  which  would  have  resulted  from  the  creditor's  re- 
taining possession  of  the  goods  and  enforcing  by  a  sale  his 
rights  under  his  judgment  and  execution.  But,  notwith- 
standing that  finding  of  the  jury,  the  court  held  that  the 
deed  constituted  an  act  of  bankruptcy.  It  is  said,  however, 
in  order  to  distinguish  that  case  from  this,  that  in  Wood- 
house  V.  Murray  there  had  been  a  seizure  under  the  execu- 
tion, and  therefore  an  inchoate  act  of  bankruptcy.  But  I 
cannot  trace  in  the  considered  judgement  of  the  Court  of 
Exchequer  Chamber  anything  to  show  that  they  decided  the 
case  upon  that  narrow  ground.  What  they  did  base  their 
decision  upon  was  this,  that,  inasmuch  as  an  execution  for 
more  than  £50  might,  if  it  was  proceeded  with,  result  in 
326]  bankruptcy,  any  agreement  by  which  the  *whole 
of  the  debtor's  property  is  given  up  in  consideration  of 
the  execution  being  withdrawn  is  an  act  of  bankruptcy,  and 
cannot  be  supported  in  the  event  of  bankruptcy  taking 
place.  But  it  is  said  that  Philps  v.  Hornstedt  {*)  (which 
was  also  a  decision  of  the  Exchequer  Chamber)  is  contrary 
to  the  view  taken  in  Woodhouse  v.  Murray  (*),  and  is  at  all 
events  an  authority  in  favor  of  the  respondents.  It  is  very 
difficult  to  distinguish  the  two  cases,  but  if  they  cannot  be 
distinguished,  Philps  v.  Hornstedt  is  clearly  contrary  to  the 
principle  of  Woodhouse  v.  Murray^  and,  that  being  so,  and 
both  of  them  being  decisions  of  a  court  of  co-ordinate  jurisdic- 

(»)  Law  Rep.,  2  Q.  B.,  634 ;  Law  Rep.,  4  Q.  B.,  27. 
(•)  Law  Rep.,  8  Ex.,  26 ;  1  Ex.  D.,  62. 


VoL  X.]  CHANCERY  DIVISION.  731 

C.A.  Flower  t.  Lloyd.  1878 

tion  with  our  own,  I  prefer  to  follow  that  decision,  which  is 
founded  upon  facts  almost  indentical  with  those  of  the  pres- 
ent case,  to  that  which  proceeded  upon  very  different  facts. 
I  wish  to  make  one  other  observation.  It  is  suggested 
that  not  only  was  there  an  arrangement  by  which  profit 
might  be  obtained  to  the  estate  of  the  bankrupt,  but  that 
he  did  obtain  that  profit  to  a  very  large  amount  subse- 
quently to  the  date  or  the  original  agreement,  under  which 
it  is  alleged  that  the  execution  was  not  put  in  force.  I  find 
that  the  same  thing  existed  in  Lindon  v.  Sharp  (').  There, 
not  only  was  there  an  expectation  that  further  advances 
would  be  made,  but  after  the  agreement  between  the  parties 
advances  to  a  considerable  extent  were  made.  But,  not- 
withstanding that  fact,  it  was  held  that,  inasmuch  as  there 
was  not  any  binding  agreement  that  advances  should  be 
made  (just  as  here  there  was  no  binding  aiTangement  which 
would  have  prevented  the  execution  being  issued  almost  the 
very  next  day  after  the  agreement  had  been  entered  into), 
the  advances  actually  made,  although  they  had  in  fact 

Srofited  the  bankrupt,  were  not  sufficient  to  prevent  the 
eed  from  constituting  an  act  of  bankruptcy. 

Solicitors  for  appellant :  Evans  &  Eagles. 
Solicitor  for  respondents :    W.  H.  Roberts. 

O  6  Man.  <fr  G.,  896. 


[10  Chancery  Diyision,  827.] 
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[1877    F.     109.] 

Action  to  impeach  Judgment  as  obtained  by  Fraud, 

The  plaintiffs  brought  an  action  against  the  defendants  to  restrain  alleged  infringe- 
ments of  a  patent  process  for  printing  on  metal  plates.  The  plaintiffs  printed  from 
dry  lithographic  stones  put  into  relief.  The  defendants  alleged  that  they  the  de- 
fendants printed  by  the  ordinary  damp  lithographic  process  from  flat  stonea  Pend- 
ing the  proceedings,  an  order  was  made  by  the  Court  of  Appeal  that  an  expert 
named  by  the  plaintiffs  and  not  objected  to  by  the  defendants,  should  be  at  liberty 
to  inspect  the  defendants'  process,  and  the  defendants  gave  an  undertaking  to  show 
him  the  whole  process.  The  inspector  examined  the  process,  and  was  shown  twenty- 
seven  stones  used  by  the  defendants,  and  reported  to  the  eff'ect  that  the  defendants' 
mode  of  printing  was  the  same  as  the  ordinary  process  of  lithograpliy,  except  that 
tin  was  used  instead  of  paper.  The  action  being  tried  on  these  materials  was  ulti- 
mately dismissed  by  the  Court  of  Appeal  The  plaintiffs  shortly  afterwards  com- 
menced an  action  to  have  it  declared  that  the  judgment  on  the  appeal  had  been 
obtained  by  fraud,  and  for  consequential  relief.  The  alleged  fraud  was  that  the 
defendants,  when  the  inspection  took  place,  had  in  use  not  only  the  above  twenty- 
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seven  stones,  but  also  stones  on  which  the  designs  were  placed  in  relief — ^that  they 
removed  such  latter  stones  from  the  place  where  the  inspection  took  place,  in  order 
to  conceal  from  the  inspector  the  fact  that  they  had  stones  on  which  the  design  was 
in  relief — that  they  falsely  stated  to  the  inspector  that  they  had  no  other  stones  than 
those  shown  to  him — and  that  the  defendants  stated  to  the  inspector  that  the  ink 
used  by  them  was  ordinary  lithographic  ink,  whereas  in  fact  they  used  ink  specially 
prepared  for  the  plaintiffs'  use  by  a  particular  manufacturer  for  printing  by  the  dry 
process.  Bacon,  V.C,  considered  the  case  of  fraud  proved,  and  made  a  decree  in 
the  plaintiffs'  favor,  but  the  Court  of  Appeal  was  of  opinion  that  no  fraud  was  proved, 
and  dismissed  the  action. 

Per  James  and  Thesiger,  L.J  J.,  disnentiente  Baggallay,  L.J.:     SemJbU,  that  an  ac- 
tion to  impeach  a  judgment  on  such  grounds  was  not  maintainable. 

This  was  an  action  to  have  it  declared  that  the  judgment 
in  a  former  action  between  the  same  parties  had  been  ob- 
tained by  fraud,  and  for  relief  consequent  on  that  declaration. 

In  the  former  action  the  plaintiffs  sought  an  injunction 
and  damages  for  an  alleged  infringement  of  letters  patent  of 
1864  and  1869,  for  improved  methods  of  printing  and  deco- 
rating metal  plates.  V ice-Chancellor  Bacon  gave  judgment 
for  the  plaintiffs,  but  on  the  18th  of  May,  1877,  this  judgment 
328]  was  reversed  by  the  *Court  of  Appeal,  and  the  action 
dismissed  with  costs.  In  the  course  of  the  proceedings  an 
inspection  of  the  defendants'  process  took  place  under  an 
order  of  the  Court  of  Appeal,  and  the  fraud  alleged  in  the 
present  action  was  that  the  defendants  wilfully  and  with 
corrupt  intention  deceived  and  misled  the  inspector.  The 
Vice-chancellor  considered  this  to  be  established,  and  on 
the  20th  of  February,  1878,  gave  judgment  in  the  present 
action,  declaring  that  the  judgment  of  the  18th  of  May,  1877, 
had  been  obtained  by  fraud,  and  ordering  that  all  further 
proceedings  to  enforce  that  judgment  should  be  stayed,  and 
that  the  defendants  should  pay  the  costs  of  the  present 
action. 

The  process  expressed  to  be  protected  by  the  patent  of 
1864  was  considered  by  the  court  to  be  the  printing  by  the 
dry  process  from  a  lithographic  stone  put  into  sufficient 
relief  to  enable  the  dry  process  to  be  used  and  the  impres- 
sions to  be  worked  oflf  rapidly.  The  case  made  by  the 
defendants  was  that  they  the  defendants  printed  by  the 
ordinary  process  of  lithographic  printing,  viz.,  the  damp 
process,  in  which  the  stone  is  not  put  into  relief,  but  is 
wetted,  which  prevents  the  ink  from  adhering  to  those  parts 
of  it  which  are  not  covered  by  the  pattern,  and  that  the 
printing  on  metal  plates  from  damp  stones  was  not  novel 
in  1864. 

The  plaintiffs  contended  that  the  process  patented  by  them 
in  1869  was  a  combination  of  four  subordinate  processes, 
namely,  printing,  drying,  varnishing,  and  again  drying,  that 
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the  defendants  had  adopted  the  last  three  of  these  processes, 
and  that  the  damp  process  of  printing  from  a  flat  stone  was 
a  mere  colorable  imitation  of  the  first  process,  which  was 
printing  ftrom  a  dry  stone  put  in  relief. 

The  plaintiffs,  after  joining  issue  in  the  action,  obtained 
an  order  from  the  Vice- Chancellor  authorizing  them  with 
their  manager  and  a  skilled  witness  to  inspect  and  examine 
the  defendants'  process.  The  defendants  appealed,  and  an 
order  was  made  that  Mr.  Imray  and  Mr.  Carpmael,  two 
skilled  persons  named  by  the  plaintiffs  and  not  objected  to 
by  the  defendants,  should  inspect  the  defendants'  process, 
the  defendants  by  their  counsel  giving  an  undertaKing  to 
show  the  whole  process. 

Mr.  Carpmael  was  unable  to  attend,  and  the  inspection 
was  *made  by  Mr.  Imray  alone.  On  the  lOth  of  July,  [329 
1876,  he  made  a  report  stating  that  at  the  defendants'  works 
he  was  shown  three  presses,  two  of  which  were  at  work ; 
that  the  matrix  used  in  them  was  the  ordinary  lithographic 
stone  with  the  Resign  drawn  upon  it  in  thick  black  ink ; 
that  the  stones  were  flat  except  the  almost  inappreciable 
thickness  of  the  ink,  so  that  when  an  inking  roller  was 
passed  over  them  in  a  dry  state  it  inked  the  whole  surface 
of  the  stone.  He  further  stated  that  he  had  examined  all 
the  lithographic  stones  shown  to  him  to  the  number  of 
twenty-seven,  and  found  them  to  be  the  same  as  those  in  the 
presses,  and  was  told  that  there  were  no  other  forms  or 
matrixes  of  any  kind  used  in  the  establishment,  and  that 
the  ink  used  was  ordinary  lithographic  ink  thinned  down 
in  the  usual  way  by  varnish,  both  ink  and  varnish  being 
supplied  by  a  person  named  Winstone.  He  described  the 
way  in  which  the  tin  plates  when  printed  were  dried,  var- 
nished, and  again  dried,  and  stated  that  he  was  informed 
by  the  persons  present  that  he  had  witnessed  the  complete 
process,  and  that  he  saw  no  reason  to  doubt  the  truth  of 
that  representation.  At  the  trial,  in  answer  to  a  question 
by  the  defendants'  counsel,  he  said  that  the  defendants' 
process  of  printing  was  the  same  as  the  ordinary  process  of 
lithographing  on  paper,  except  that  tin  was  used  instead  of 
paper. 

At  the  trial  Vice-Chancellor  Bacon  adopted  the  plaintiffs' 
contention  that  their  process  consisted  of  four  subordinate 
processes,  of  which  the  defendants  had  adopted  the  latter 
three,  and  used  a  colorable  variation  of  the  hrst,  his  Lord- 
ship being  of  opinion  that  the  defendants  had  not  made  out 
that  printing  from  damp  stones  on  metal  plates  was  not 
novel  in  1864.     Judgment  was  accordingly  given  for  the 
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plaintiffs,  but  this  iudgment  was  reversed  by  the  Court  of 
Appeal,  and  the  bill  dismissed  with  costs.  An  application 
to  have  the  appeal  reheard  upon  further  evidence  was  after- 
wards refused  O-  • 

On  the  14th  of  July,  1877,  the  plaintiffs  commenced  the 
present  action,  on  the  ground  of  fraud  alleged  to  have  been 
committed  by  the  defendants  in  connection  with  Mr.  Imray*8 
inspection,  The  case  made  was  that  at  the  time  of  the  in- 
spection the  defendants  had  in  their  possession  not  only  the 
330]  twenty-seven  lithographic  stones  which  *were  snown 
to  him  and  which  were  reierred  to  in  his  report,  but  also  a 
large  number  of  other  stones  on  which  the  designs  were 
placed  in  relief  by  the  spaces  being  eaten  out  with  acid,  and 
that  prior  to  Mr.  Imray's  visit  the  defendants,  with  the 
object  of  concealing  such  last-mentioned  stones  from  his  in- 
spection, removed  them  from  the  portion  of  their  premises 
which  alone  was  inspected  by  him,  and  further,  that  they 
purposely  deceived  and  misled  him  by  telling  him  that  no 
stones,  forms,  or  matrixes  of  any  kind  were  used  by  them 
for  decorating  plates  other  than  the  twenty-seven  stones 
which  were  shown  to  him  ;  that  instead  of  the  ink  used  by 
the  defendants  being  ordinary  ink  supplied  by  Winstone, 
they  had  been  in  the  constant  habit  for  some  time  previously 
to  the  commencement  of  the  former  action  of  obtaining  ink 
from  a  manufacturer  named  Storr,  who  prepared  ink  spe- 
cially for  the  plaintiffs  ;  that  such  ink  was  supplied  in  ves- 
sels to  each  oi  which  was  attached  a  label  having  printed 
thereon  in  large  letters  the  words  ''  prepared  expressly  for 
direct  printing  on  tin,"  and  that  prior  to  the  inspection  the 
defendants  carefully  removed  the  labels  from  all  such  ves- 
sels with  the  object  of  concealing  from  Mr.  Imray  the  false- 
hood of  the  representation  that  the  ink  used  by  them  was 
ordinary  lithographic  ink  prepared  by  Winstone ;  and  the 
plaintiffs  charged  that  the  Court  of  Appeal  as  well  as  Mr. 
Imray  were  deceived  and  misled  by  sucn  fraudulent  conduct 
of  the  defendants. 

The  defendants  admitted  that  at  the  time  of  the  inspection 
they  had  a  number  of  stones  other  than  the  twenty-seven 
which  were  shown  to  Mr.  Imray,  and  that  shortly  btffore  his 
visit  such  stones  were  removed  from  the  portion  of  the  prem- 
ises where  his  inspection  took  place ;  but  they  denied  that 
any  fraud  was  intended  in  such  removal  and  stated  tliat  the 
twenty-seven  stones  which  were  shown  to  Mr.  Imray  fairly  and 
fully  represented  the  nature  and  state  of  preparation  of  every 
stone  used  in  their  establishment.  That  all  the  stones  removed 

(0  6  Ch.  D.,  297 ;  22  Eng.  Rep.,  824. 
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(except  one  which  was  included  by  accident)  bore  on  them 
the  names  or  some  other  indication  of  their  cnstomers,  and 
that  their  only  purpose  in  removing  the  stones  was  to  pre- 
vent the*  disclosure  to  the  plaintiflPs  of  the  names  of  their 
customers,  from  which  they  apprehended  serious  injury  to 
their  business.  They  denied  having  stated  to  Mr.  Imray 
that  no  other  *stones  than  the  twenty-seven  were  [331 
used  in  their  business,  and  they  said  the  statement  made 
was  that  they  had  no  stones  of  any  kind  different  from 
those,  and  they  also  denied  having  made  any  false  statement 
about  the  ink  used  by  them. 

The  Vice-Chancellor  considered  the  fraud  established,  and 
made  an  order  to  the  effect  stated  above. 

The  defendants  appealed,  and  the  appeal  came  on  for 
hearing  on  the  23d  oi  November,  1878. 

Sir  H.  JacksoUy  Q.C.,  Marriott^  Q.C.,  SeeUy^  and  De 
Castro^  for  the  appellants,  entered  into  an  examination  of 
the  evidence,  and  contended  that  no  case  of  fraudulent  con- 
cealment on  the  part  of  the  defendants  was  made  out. 

/ray,  Q.C.,  Aston^  Q.  C,  and  MacrorVj  for  the  plaintiffs : 
Whei-e  any  fraud  or  surprise  upon  tne  court  is  proved, 
the  court  will  set  aside  a  decree  and  remit  the  parties 
to  their  rights:  RicJtmond  v.  Tayl€ur{')\  Kennedy  v. 
Daly  (') ;  Brooke  v.  Lord  Mostyn  (").  A  fraud  of  this  kind 
is  committed  when  a  person  whose  duty  it  is  to  put  proper 
materials  before  the  court  does  not  do  so.     The  material 

Eart  of  the  process  is  the  putting  the  design  into  relief,  and 
ere  stones  which  were  in  relief  were  removed,  and  a  false 
statement  made  as  to  the  ink  with  the  intention  of  conceal- 
ing the  true  nature  of  the  process  used. 

Sir  H.  Jackson^  in  reply :  The  court  will  not  set  aside 
a  decree  and  remit  parties  to  their  rights  merely  because 
there  has  been  a  suppression  of  something  which  bad  better 
have  been  disclosed,  unless  the  fact  suppressed  is  of  vital 
importance  or  the  suppression  has  been  made  with  a  fraud- 
ulent intent.  I  admit  that  the  withdrawal  of  the  stones  was 
imprudent,  and  if  the  defendants  had  asked  my  opinion  I 
should  have  advised  them  to  show  every  stone  they  had ; 
but  there  was  no  fraudulent  intent,  and  the  non- production 
of  stones  which  had  a  somewhat  greater  degree  of  relief, 
produced  accidentally  by  user,  than  the  stones  which  were 
exhibited  is  not  material,  it  being  *clear  on  the  evi-  [332 
dence  that  these  stones  were  not  put  into  relief  so  as  to  be 
adapted  to  printing  by  the  dry  process. 

(»)  1  p.  Wms.,  784,  786.  («)  1  Sch.  <fe  Lef.,  865,  874. 

(«)  83  Beav.,  467 ;  2  D.  J.  A  S.,  878  ;  Law  Rep.,  4  H.  L.,  804. 
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Jan.  11, 1879.  Bagoallay,  L.J.,  delivered  the  judgment; 
of  the  Court  (James,  Baggallay,  and  Thesiger,  L.JJ.),  and 
after  entering  into  a  careful  examination  of  the  evidence 
and  stating  the  reasons  of  the  court  for  coming  to  the  con- 
clusion that  the  evidence  of  a  witness  who  stated  that  one 
of  the  defendants  had  directed  him  to  remove  the  stones 
before  Mr.  Imray's  inspection,  as  it  would  not  do  to  let  him 
see  any  stones  so  deeply  indented,  was  not  to  be  credited  ; 
that  the  use  of  Storr^s  ink  had  been  discontinued  before  the 
inspection — that  it  was  not  established  that  the  defendants 
had  stated  to  Mr.  Imray  that  no  other  stones  than  the 
twenty-seven  were  used  by  them — and  that  although  some 
of  the  stones  which  had  been  removed  were  in  relief  accord- 
ing to  the  ordinary  meaning  of  the  term,  i.e.,  in  a  relief  which 
could  be  appreciated  by  the  touch  or  by  the  eye,  they  were 
what  would  be  called  'lithographically  flat,"  a  term  used 
to  denote  a  stone  which,  though  put  into  slight  relief  by  the 
repeated  use  of  the  acid  employed  in  cleaning  the  stones  is 
for  the  practical  purposes  of  lithography  a  flat  stone,  con- 
cluded as  follows : 

It  only  remains  for  us  to  say  that  having  very  carefully 
examined  the  evidence  which  has  been  brought  under  our 
consideration,  we  have  arrived  at  the  following  conclusions, 
viz.,  that  the  charges  of  fraud  made  by.  the  plaintiffs  against 
the  defendants  have  not  been  substantiated  ;  that  the  orders 
given  by  the  defendants  previously  to  Mr.  Imray's  first  in- 
spection, for  the  removal  of  the  stones  which  were  not  pro- 
duced to  him,  were  not  given  for  the  purpose  of  concealing 
any  part  of  the  process  which  they  had  actually  used  or 
were  then  actually  using,  but  with  the  sole  object,  as  stated 
by  them,  of  preventing  the  names  of  their  customers  becom- 
ing known  to  the  plaintiff ;  that  the  whole  of  the  defendants' 
process  was  fairly  and  fully  shown  to  Mr.  Imray  on  his 
first  and  subsequent  inspections  in  1876;  that  his  descrip- 
tion of  such  process  in  nis  report  was  perfectly  accurate ; 
that  the  defendants  have  never  decorated  metal  plates  by 
any  other  process  than  that  so  described,  which  is  the  ordi- 
nary damp  lithographic  process  ;  that  the  stones  which  were 
333]  *removed  in  no  respect  differed  in  character  or  na- 
ture of  preparation  from  those  which  Mr.  Imray  first  saw, 
though,  under  the  circumstances  to  which  we  have  ad- 
verted, some  of  them  had  been  put  in  more  relief  than  oth- 
ers by  reason  of  their  having  been  more  often  etched  or 
cleaned;  that  if  every  stone  which  had  been  removed  had 
been  produced  to  Mr.  Imray  and  examined  by  him  on  the 
lOth  of  July,  1876,  though  his  report  might  have  been  va- 
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ried  in  terms  it  could  not  with  propriety  have  been  to  any 
other  effect  in  substance,  and  that  the  judgment  of  the 
Court  of  Appeal  of  the  18th  of  May,  1877,  a  stay  of  pro- 
ceedings under  which  has  been  ordered  by  the  Vice-Chan- 
cellor,  must  have  been  equally  adverse  to  the  plaintiffs. 

Under  these  circumstances  tne  judgment  of  the  Vice-Chan- 
cellor  must  be  reversed,  and  judgment  given  in  favor  of  the 
defendants,  with  the  usual  consequences  as  to  costs. 

James,  L.  J.^.  I  have  to  add  some  observations  which  have 
been  seen  by  the  Lord  Justice  Thesiger  and  in  which  he  con- 
curs. We  have  thought  it  right  and  due  to  the  defendants 
to  go  through  the  allegations  made  against  them  ;  and  their 
counsel,  in  fact,  scarcely  asked  for  any  judgment  except 
one  based  on  their  acquittal  of  the  fraud  charged  against 
them.  But  we  must  not  forget  that  there  is  a  very  grave 
general  question  of  far  more  importance  than  the  question 
between  the  parties  to  these  suits.  Assuming  all  the  alleged 
falsehood  and  fraud  to  have  been  substantiated,  is  such  a 
suit  as  the  present  sustainable?  That  question  would  re- 
quire very  grave  consideration  indeed  before  it  is  answered 
in  the  affirmative.  Where  is  litigation  to  end  if  a  judgment 
obtained  in  an  action  fought  out  adversely  between  two  lit- 
igants sui  juris  and  at  arm's  length  could  be  set  aside  by  a 
fresh  action  on  the  ground  that  perjury  had  been  commit- 
ted in  the  first  action,  or  that  false  answers  had  been  given 
to  interrogatories,  or  a  misleading  production  of  documents, 
or  of  a  machine,  or  of  a  process  had  been  given  ?  There  are 
hundreds  of  actions  tried  every  year  in  which  the  evidence 
is  irreconcilably  conflicting,  and  must  be  on  one  side  or 
other  wilfully  and  corruptly  perjured.  In  this  case,  if  the 
plaintiffs  had  sustained  on  this  appeal  the  judgment  in  their 
*favor,  the  present  defendants,  in  their  turn,  might  [334 
bring  a  fresh  action  to  set  that  judgment  aside  on  the  ground 
of  perjury  of  the  principal  witness  and  subornation  of 
perjury;  and  so  the  parties  might  go  on  alternately  ad  in- 
finitum. There  is  no  distinction  in  principle  between  the 
old  common  law  action  and  the  old  chancery  suit,  and  the 
court  ought  to  pause  long  before  it  establishes  a  precedent 
which  would  or  might  make  in  numberless  cases  judgments 
supposed  to  be  final  only  the  commencement  of  a  new  series 
of  actions.  Perjuries,  falsehoods,  frauds,  when  detected, 
must  be  punished  and  punished  severely;  but,  in  their 
desire  to  prevent  parties  litigant  from  obtaining  any  benefit 
from  such  foul  means,  the  court  must  not  forget  the  evils 
which  may  arise  from  opening  such  new  sources  of  litigation, 
amongst  such  evils  not  the  least  being  that  it  would  be  cer- 
26  Eng.  Rep.  93 
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tain  to  multiply  indefinitely  the  mass  of  those  very  perju- 
ries, falsehoods,  and  frauds. 

Baggallay,  L.J.:  With  reference  to  the  observations 
which  have  just  been  made  by  the  Lord  Justice,  I  only  wish 
to  state  that,  whilst  I  am  fully  sensible  of  the  evils  and  in- 
conveniences which  must  arise  from  re-opening  what  are 
apparently  final  judgments  between  litigant  parties,  I  desire 
to  reserve  for  myself  an  opportunity  of  fully  considering  the 
question  how,  having  regard  to  general  principles  and  au- 
thority, it  will  be  proper  to  deal  with  cases,  if  and  when  any 
such  shall  arise,  in  which  it  shall  be  clearly  proved  that  a 
judgment  has  been  obtained  by  the  fraud  of  one  of  the  par- 
ties, which  judgment,  but  for  such  fraud,  would  have  been 
in  favor  of  the  other  party.  I  should  much  regret  to  feel 
myself  compelled  to  hold  that  the  court  had  no  power  to 
deprive  the  successful  but  fraudulent  party  of  the  advan- 
tages to  be  derived  from  what  he  had  so  obtained  by  fraud. 

Solicitors  :  W.  &  J.  Flower  &  Nussey;  O,  &  K.  Fisher. 

See  22  Eng.  Rep.,  828  note;  7  Am.  ceeding  against    his    principal.      The 

Rep.,  186  note.  principal  alone  is  responsible  for  the 

As  to  how  far  a  suit  in  equity  will  lie  defence,  and,  if  he  waive  technical  or 

to  obtain  relief  from  a  judgment  fraudu-  substantial  objection  to  the  manner  and 

lently  obtained,  see  Verplanck  'c.  Van  form  of   proceeding  against  him,  the 

Buren,  76  N.  Y.,  257  et  seq.  surety  on  his  bond  is  bound  bj  the  re- 

As  to  how  far  a  witness  is  liable  on  suit  of   the  litigation   on   its   merits : 

the  ground    that    his   testimony   was  Greenlaw  v.   Logan,    2    Lea  (Tenn.), 

found  in  perjury,  see  Verplanck  v.  Van  185. 

Buren,  76  N.  Y..  257  et  neq.;  Sailesbury  Sureties  on  a  replevin  bond  can  en- 

«.  Creswell,  14  Hun,  400.  join  the  prosecution  of  a  suit  thereon 

See  in  Minnesota,  by  statute,  Wieland  where  their  principal,  without  their 
X),  Shillock,  24  Minn.,  345.  knowledge,  has  stipulated  that  the  de- 
Non-payment  by  a  receiver,  pursuant  fendant  may  take  judgment, 
to  order,  made  after  a  receiver's  re-  Sureties  are  concluded  by  a  regular 
moval  ordering  him  to  pay  a  certain  judgment  against  their  principal,  but 
sum,  *'  being  balance  of  trust  funds  in  not  by  a  secret  confession  of  judgment 
his  hands."  The  surety  is  liable  for  fraudulently  and  collusivelv  made  be- 
the amount  ordered  to  be  paid,  although  tween  their  principal  and  tiie  obligee  : 
not  a  party  or  privy  to  the  proceeding  Wright  «.  Hake,  38  Mich.,  525. 
resulting  in  the  order.  A  court  of  chancery  will  not  enter- 

The  surety    cannot    defend,    either  tain  a  party  seeking  relief  against  a 

wholly  or  in  part,  on  the  ground  that  judgment  at  law,  in   consequence  of 

the  receiver  before  the  execution  of  his  default,  upon  grounds  which  might 

the  bond  had  disposed  of,  or  since  its  have  been  successfully  taken   in   the 

execution  had  properly  disbursed,  the  court    of    law,    unless    some    reason 

whole   of   the  trust   funds  or  a  part  founded  in  fraud,  accident,  surprise  or 

thereof,  so  that  the  whole  of  the  sum  some    adventitious    circumstance,   be- 

mentioned  in  the  order  was  not  at  its  yond  the  control  of  the  party,  be  shown 

date  in  his  hands  :    Thomson  v.  Mc-  why  the  defence  at  law  was  not  made. 

Gregor,  45  X.  Y.  Superior  Court  Rep.,  Courts  of  equity  always  grant  relief 

197.  in  such  cases,  when  it  is  shown  Uiat 

A  surety  on  a  replevin    bond  can  the  reason  why  the  defence  at  law  was 

make  no  objection  to  the  form  of  pro-  not  made  is  founded  in  fraud,   acci- 
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dent,   surprise  or    some    lidventitioas  if  before  the  judgment  was  rendered 

circumstances  beyond  the  control  of  the  the  facts  were  known  to  him,  or  might 

party.  by  the  exercise  of  reasonable  diligence 

Where  a  defendant,    who    had    an  have  been  ascertained :  it  must  appear 

adequate  defence  at  law,  has  been  pre-  that  the  omission   was  the  result  of 

vented  from  resorting  to  it  by  a  fraud u-  fraud  or  accident,  unmixed  with  any 

lent  representation  or  promise  by  the  fault  or  negligence  upon  his  part :  Stil- 

plaintiff  that  he  would  takenojudg-  well   v.   Carpenter,   59  N.  Y.,  414,  re- 

iiient  against  him,   and   he  need  not  versing  1  T.  &  C,  615;  1  High  on  Inj. 

employ  counsel,  he  will  be  relieved  in  (2d  ed  ),  §  113. 

a  court  of  equity.  Equity  will  relieve  against  a  judg- 

Where  a  bill  shows  a  case  for  the  ment  obtained  against  a  defendant  by 

iuterferenceof  acourtof  equity,  on  the  a  fraudulent  combination  between  his 

ground  that  the  action  at  law  was  not  co-defendant«  and  the  plaintiff  ;    but 

defended    because    the    plaintiff   had  this  jurisdiction  is  rarely  and  reluct- 

promised  to  take  no  judgment  against  antly  exercised.     The  case  ought  to  be 

the  party,  and  assured  him  it  was  un-  a  very  plain  one  to  authorize  interfer- 

necessary  to  employ  counsel,  and  the  ence:    Ritter  v.   Democratic,   etc.,   68 

bill  further  shows  that  a  plea  was  put  Mo.,  458. 

in  by  counsel  for  the  defendant  with-  A  party  to  the  record  may  have  a 
out  any  allegation  that  such  appear-  judgment  reviewed  for  fraud  practised 
ance  was  unauthorized,  the  bill  is  in  obtaining  the  judgment ;  but  he 
fatally  defective :  Knapp  v,  Snyder,  15  may  not,  though  a  stranger  to  the 
West  Va.,  434  ;  Saileabury  -p.  Cres-  record  may,  have  the  judgment  re- 
well,  14  Uun,  460  ;  Darling  v.  Mayor,  viewed  for  fraud  in  the  cause  of  action. 
61  Md.,  1.  Fraud  practised  upon  a  defendant,  by  a 

In  a   replevin  suit  brought  by  M.  co-defendant,  in  allowing  judgment  to 

against  C.  H.,  after  a  dissolution  of  his  go  against  both,  is  not  ground  upon 

partnership   with  C.  H.,  Jr.,  alleging  which  the  former  may  have  the  j udg- 

fraud  in  obtaining  the  goods  replevied,  ment  reviewed:   State  v.  Holmes,  69 

a  judgment  was  given  for  C.  H.     Af-  Ind.,  577. 

ter wards,  in  trover  against  C.  H.  Jr.  Fraud  or  mistake  on  the  part  of  an 
for  the  same  goods  (additioual  evidence  executor  or  administrator  in  making 
of  the  fraud  having  been  discovered),  final  settlement  of  his  trust  is  ground 
M.  obtained  a  verdict.  An  injunction  sufficient  for  re-opening  such  settle- 
was  thereupon  issued,  restraining  C.  H.  ment:  Miller  v.  Steele,  64  Ind.,  79. 
from  further  proceedings  on  a  judg-  Where  a  guardian  has  perpetrated  a 
ment  obtained  by  default  by  C.  H.  fraud  in  the  settlement  of  his  account, 
against  M.  and  his  sureties  on  the  re-  the  limitation  in  the  act  of  Oct.  13, 
pTevin  bond.  Held  that  the  iujunction  1840,  begins  to  run  from  its  discovery 
ought  to  have  been  refused — (1)  Be-  by  the  injured  party,  and  not  from  the 
cause  the  bill  did  not  show  when  the  confirmation  of  the  guardian's  account : 
additional  evidence  of  fraud  was  dis-  Euhn's  Appeal,  87  Pen n.  St.  R.,  100. 
covered,  and  that  it  was  too  late  to  ap-  Fraud  practised  in  the  recovery  of  a 
ply  at  the  same  term  of  court  (as  re-  judgment  cannot  be  pleaded  in  an  ac- 
quired by  rule)  for  a  new  trial  in  the  tion  on  the  judgment,  prosecuted  in 
replevin  suit,  and  (2)  That  such  evi-  another  state,  unless  such  defence 
dence  was  material,  relevant  and  not  could  be  made  in  the  courts  of  the 
cumulative:  Hannon  v.  Maxwell,  81  state  where  the  judgment  was  ren- 
N.  J.  Eq.,  818.  dered  :  Barras  «.  Bid  well,  3  Woods,  5. 

It  is  not  sufficient,  to  authorize  a  Where  parties,  in  pursuance  of  a  con- 
court  of  equity  to  restrain  the  execu-  spiracy  or  combination  for  that  pur- 
tion  of  a  judgment,  to  show  that  the  pose,  fraudulently  make  use  of  legal 
clnim  upon  which  the  judgment  was  proceedings  to  injure  another,  an  ac- 
obtained  was  unfounded,  or  that  the  tion  lies  against  them,  at  the  suit  of 
court  erroneously  decided  the  law  ;  nor  the  person  injured,  to  recover  the  dam- 
is  it  sufficient  to  show  that  there  was  a  ages  sustained  :  Verplanck  v.  Van 
good  defence  to  the  action  of  which  Buren,  76  N.  Y.,  247. 
the  defendant  omitted  to  avail  himself. 
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335]   *^^  ^^  Stockton  Iron  Furnace  Company. 

Mortgagor  and  Mortgagee — Attornment  Clause — Judieature  Art.  1873.  t.  10 — BilUof 
Sale  Act,  (17  <fc  18  Vict.  e.  86) — Appeal  from  Order  in  \Vinding-tq> — Amending 
Notice  of  Appeal — RuUet  of  Court,  1876,  Order  lviu,  rr.  8,  4. 

A  limited  company  gave,  in  1875,  a  mortgage  to  its  bankers  for  its  acconnt  cur- 
rent, by  covenant  to  surrender  its  copyhold  works,  and  by  the  morti^age  deed  the 
company  became  tenant  to  the  bankers  at  the  rent  of  £5,000.  No  surrender  of  the 
copyholds  was  made.  On  the  16th  of  July,  1877,  the  bankers  sent  an  auctioneer  to 
distrain  for  £10.000,  being  two  years'  rent  The  auctioneer,  on  the  same  day,  sa«r 
the  managing  director  of  the  company,  gave  him  formal  notice  of  distraint,  and  by 
arrangement  with  him  employed  two  workmen  of  the  company  to  keep  posse^on  of 
the  chattels  distrained.  On  the  18th  of  July  the  company  requested  the  bankers 
not  to  proceed  to  an  immediate  sale,  to  which  the  bankers  assented,  and  the  two 
men  remained  in  possession.  On  the  19th  of  July  a  petition  was  presented  for  wind- 
ing-up the  company ;  and  on  the  28th  of  July  a  winding-up  order  was  made.  By 
arrangement  with  the  liquidator,  the  men  went  out  of  possession  in  October,  and  in 
November  the  bulk  of  tbe  chattels  was  sold  by  the  liquidator  without  prejudice  to 
the  rights  of  the  bankers,  and  realized  less  than  £5,000 : 

Held,  by  Bacon,  V.C.,  that  under  the  Judicature  Act,  1878,  s.  10,  the  rights  of  the 
parties  were  the  same  as  in  bankruptcy ;  that  the  attornment  clause  was  intended  to 

five  the  mortgagees  a  remedy  in  the  event  of  bankruptcy,  and  was  a  fraud  on  the 
ankrupt  laws;  that,  moreover,  a  seizure  by  a  secured  creditor  by  a  distress  not 
perfected  by  sale  before  the  bankruptcy  was  void  as  against  the  general  body  of 
creditors ;  and  that  the  proceeds  of  sale  belonged  to  the  liquidator : 

Held,  further,  that  the  case  came  within  the  doctrine  of  reputed  ownership. 

Held,  on  appeal,  that  the  attornment  clause  created  the  relation  of  landlord  and 
tenant;  that  there  being  no  ground  for  saying  that  the  rent  of  £5,000  was  so  un- 
reasonable as  to  be  fraudulent,  the  mortgagees  had  the  same  rights  of  distress  as  any 
other  landlord ;  and  that,  as  the  value  of  the  chattels  sold  was  less  than  one  years' 
rent,  on  the  mortgagees  abondoning  all  claim  to  the  chattels  remaining  unsold,  the 
proceeds  of<sa1e  must  go  to  them. 

£^  parte  Williams  (')  distinguished. 

Held,  also,  that  the  doctrine  of  reputed  ownership  had  no  application,  as  a  diatress 
does  not  make  the  landlord  the  owner  of  the  goods  distrained. 

Semble,  that  where  a  mortgage  contains  an  attornment  clause  the  mortgagee  is 
liable  to  wilful  default  in  respect  of  the  rent  as  being  in  possession. 
3361     Held,  that  the  order  of  the  Vice-Chancellor  was  not  an  interlocutory  *order ; 
and  that  the  proper  notice  of  appeal  was  a  fourteen  days'  notice ;  but  a  four  days* 
notice  having  been  given,  the  court  allowed  it  to  be  amended. 

The  Court  of  Appeal  has  full  discretion,  under  Rules  of  Court,  1875,  Order  Lvin, 
rule  S,  to  allow  a  notice  of  appeal  to  be  amended  as  to  dates  or  otherwise,  and  special 
circumstances  are  not  required  to  justify  such  amendment. 

By  an  indenture  of  mortgage  dated  the  23d  of  February, 
1876,  and  made  between  the  Stockton  Iron  Furnace  Company, 
Limited,  of  the  one  part,  and  Edmund  Backhouse  and  five 
other  persons,  who  carried  on  business  as  bankers  at  Darling- 
ton under  the  firm  of  Jonathan  Backhouse  &  Co.,  of  the  other 
part,  in  order  to  secure  the  balance  of  the  company's  account 

(»)  7  Ch.  D.,  138 ;  23  Eng.  Rep.,  469. 
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with  the  bankers  to  an  amount  not  exceeding  £60,000,  the 
company  covenanted  with  the  parties  of  the  second  part  to 
surrender  certain  parcels  of  copyhold  land  on  which  their 
works  were  carried  on,  "and  also  all  the  works,  buildings, 
and  erections  now  erected  or  being  on  the  said  pieces  or  par- 
cels of  ground,  and  also  all  such  engines,  furnaces,  fixed 
machinery,  implements,  and  utensils  in,  upon,  or  belonging 
to  the  said  several  pieces  or  parcels  of  land,  buildings,  and 
premises  respectively,  or  any  of  them,  or  any  part  thereof, 
as  are  aflSxea  to  the  inheritance  of  the  said  copyhold  prem- 
ises and  are  of  the  nature  of  real  estate,"  to  the  use  of  the 
Sarties  of  the  second  part  and  their  heirs,*  subject  to  a  con- 
ition  for  making  void  the  surrender  corresponding  with  the 
{)roviso  for  redemption  thereinafter  contained.  The  proviso 
or  redemption  was,  that  if  the  company  or  their  assigns 
shoufd,  on  demand  by  the  parties  of  the  second  part,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  made  to  the 
company  or  their  assigns,  or  without  such  demand  having 
been  made,  pay  to  the  parties  of  the  second  part  all  moneys 
which  might  for  the  time  being  be  owing  by  the  company  or 
their  assigns  on  their  account  current  with  the  bank  or 
otherwise  for  the  bills  and  notes  discounted  and  paid  and 
for  other  loans,  credits,  or  advances  made  to  or  for  the  ac- 
commodation or  at  the  request  of  the  company  or  their 
assigns,  and  for  interest,  commission,  and  other  lawful 
cliarges,  together  with  (in  the  case  of  such  demand  as  afore- 
said having  been  made)  interest  on  the  balance  due  from 
the  day  of  such  demand  having  been  made  till  the  actual 
payment  thereof  *at  the  rate  of  £  per  cent,  per  [337 
annum,  the  parties  of  the  second  part  would  reconvey  the 
premises  "thereinbefore  assigned,  or  intended  so  to  be," 
to  the  company  or  their  assigns.  The  deed  contained  no 
assignment  of  any  chattels.  It  contained  a  covenant  for 
payment  on  demand  of  the  balance  of  the  account  with 
interest ;  a  covenant  not  to  pull  down  or  remove  the  build- 
ings, furnaces,  steam-engines,  boilers,  fixtures,  machinery, 
implements,  utensils,  or  other  the  premises  thereinbefore 
assigned,  without  the  permission  of  the  mortgagees  ;  and  an 
agreement  that  "all  furnaces,  engines,  fixed  machinery,  and 
implements  which  shall  be  erected,  placed,  or  used  upon 
the  said  premises  hereinbefore  covenanted  to  be  surrendered, 
or  any  part  thereof,"  during  the  continuance  of  the  security, 
either  in  lieu  of  or  in  addition  to  "any  buildings,  furnaces, 
engines,  machinery,  and  implements  now  standing  or  being 
there,"  should  be  included  in  the  security.    There  was  a 
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power  enabling  the  mortgagees  at  any  time  thereafter  to  sell 
"the  said  premises  hereinbefore  expressed  to  be  assigned 
and  covenanted  to  be  surrendered  respectively,"  with  astip- 
ulation that  the  power  should  not  be  exercised  until  default 
in  payment  for  one  calendar  month  after  notice,  with  the 
usual  clause  exonerating  purchasers  from  seeing  that  notice 
had  been  given.  It  was  declared  that  the  deed  was  intended 
to  be  a  security  for  the  balance  for  the  time  being  owing  on 
the  account  current  of  the  company,  or  their  assigns,  with 
the  bank,  by  whatsoever  persons  the  business  of  the  bank 
might  for  the  time  being  be  carried  on ;  and  that  the  total 
amount  of  money  to  be  recoverable  under  the  deed  should 
not  exceed  £60,000. 

The  deed  also  contained  the  following  clause :  **  And  this 
indenture  further  witnesseth,  that  in  pursuance  of  the  said 
recited  agreement,  and  for  the  consideration  aforesaid,  the 
said  company  do  hereby  attorn  and  become  tenants  from 
year  to  year  to  the  said  persons  parties  hereto  of  the  second 
part,  their  heirs  and  assigns,  for  or  in  respect  of  the  said 
mortgaged  premises,  at  tne  yearly  rent  of  five  thousand 
pounds  clear  of  all  deductions,  to  be  paid  by  equal  half- 
yearly  payments  on  the  twenty-third  day  of  August  and 
the  twenty-third  day  of  February  in  every  year,  the  first 
half-yearly  payment  thereof  to  be  made  on  the  twenty-third 
day  of  August  next:  Provided  always,  and  it  is  hereby 
338]  *decTared,  that  it  shall  be  lawful  for  the  said  persons 
parties  hereto  of  the  second  part,  their  heirs  and  assigns,  at 
any  time  after  the  said  twenty-third  day  of  August  next, 
without  giving  previous  notice  of  their  intention  so  to  do,  to 
enter  upon  and  take  possession  of  the  hereditaments  and 
premises  whereof  the  said  company  have  attorned  and  be- 
come tenants  as  aforesaid,  and  to  determine  the  tenancy 
created  by  the  aforesaid  attornment,  and  put  out  and  expel 
the  said  company  from  the  said  hereditaments  and  premises 
without  any  ejectment  or  other  legal  process  as  effectually 
as  any  sheriff  might  do  in  case  the  landlords  had  obtained 
judgment  in  ejectment  for  recovery  of  such  possession,  and 
a  writ  habere  facias  possessionem  had  issued  on  such  judg- 
ment directed  to  such  sheriff ;  and  in  case  of  such  entry  and 
any  action  brought,  the  defendants  or  defendant  may  plead 
leave  and  license  in  bar  thereof,  and  this  indenture  may  be 
used  as  conclusive  evidence  of  the  leave  and  license  of  the 
said  company." 

The  deed  was  not  registered  under  the  Bills  of  Sale  Act, 
1854,  nor  was  any  surrender  of  the  copyholds  made. 

On  the  13th  oi  July,  1877,  the  directors  of  the  company 
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issued  a  circular  to  their  customers  and  creditors,  stating 
that  they  were  compelled  to  suspend  payment ;  and  on  the 
same  day  notices  were  given  by  the  company  to  their  work- 
men that  their  services  would  not  be  required  at  the  expira- 
tion of  a  fortnight. 

On  the  14th  of  July,  1877,  which  was  Saturday,  a  writ  was 
served  on  the  company  on  behalf  of  John  Fleming,  a  cred- 
itor of  the  company,  whose  debt  was-  stated  by  him  to 
amount  to  £6,273  11^.  Bd, 

On  the  16th  of  July,  1877,  Joseph  Bradley,  an  auctioneer, 
received  from  the  solicitors  of  the  bank  authority  to  distrain 
for  £10,000,  being  two  years'  rent  under  the  attornment. 
On  the  same  day  Bradley  went  to  Mr.  Byers,  the  managing 
director  of  the  company  at  the  works,  and  informed  liim 
that  he  (Bradley)  had  come  to  distrain,  and  must  keep  a 
man  constantly  in  possession ;  and  being,  as  he  stated,  of 
opinion  that  it  was  desirable  that  the  men  placed  in  pos- 
session should  be  men  who  were  usually  employed  about 
machinery  and  ironworks,  he  asked  Mr.  Joyers  whether  there 
were  any  trustworthy  men  on  the  works  whom  he  could  en- 
gage for  that  purpose.  Mr.  Byers  recommended  two  men, 
*Lloyd  and  Ramsey.  Bradley  thereupon  gave  [339 
formal  notice  of  distraint  to  Mr.  Byers,  and  engaged  Lloyd 
and  Ramsey  to  be  in  possession,  and  told  them,  as  he  said, 
to  remain  in  possession  on  behalf  of  Messrs.  Backhouse  & 
Co.  till  further  order.  It  was  disputed,  however,  whether 
he  told  them  on  whose  behalf  they  were  to  keep  possession, 
and  they  continued  to  work  for  and  receive  wages  from  the 
company.  He  at  the  same  time  gave  to  them  the  distress 
warrant  in  a  closed  envelope,  and  told  them  that  if  anybody 
asked  for  their  authority  they  were  to  show  it  to  them,  and 
refer  them  to  him  (Bradley)  for  anything  further.  The  men 
accordingly  remained  in  possession,  one  by  day  and  the 
other  by  night,  until  the  6th  of  October. 

On  the  18th  of  July  Mr.  Byers,  by  the  direction  of  the 
board  of  directors,  wrote  to  the  bankers,  asking  them  not  to 
proceed  at  once  to  a  sale,  but  to  keep  possession  without 
prejudice  to  any  of  their  powers  or  remedies  under  the 
mortgage. 

The  firm  of  solicitors  who  instructed  Bradley  were  at  that 
time  acting  for  both  the  company  and  the  bankers,  and  Brad- 
ley's appointment  as  bailiff  was  in  all  respects  regular. 

On  the  19th  of  July  a  petition  was  presented  for  the  wind- 
ing-up of  the  company,  and  an  injunction  was  obtained  re- 
straining Fleming  from  execution  ;  and  on  the  28th  of  July 
following  a  compulsory  order  was  made.     On  the  2d  of  Au- 


744  CHANCERY  DIVISION.  [Vol  X 

1879  In  re  Stockton  Iron  Furnace  Company.  C.A, 

gast  followinfi^  James  Eddy  was  appointed  official  liquida- 
tor. In  October  an  arrangement  was  come  to  between  the 
bank  and  the  liquidator  that  in  order  to  save  expense  tlie 
men  should  be  withdrawn  from  possession,  the  liquidator 
undertaking  that  the  rights  of  the  bank  should  not  thereby 
be  prejudiced,  and  on  the  6th  of  October  they  went  out  of 
possession,  leaving  the  chattels  in  the  hands  of  the  liqui- 
dator. 

In  November,  1877,  parts  of  the  loose  material  and  plant 
on  the  premises  were  sold,  without  prejudice  to  any  ques- 
tion, and  the  proceeds,  amounting  to  £4,533  17*.  Id.,  were 
paid  into  Messrs.  Backhouse^ s  bank  to  a  separate  account. 

On  the  17th  of  May,  1878,  the  solicitors  of  the  bank  gavt* 
notice  to  the  liquidator  that  the  bank  would,  after  the  22d 
of  that  month,  appropriate  the  £4,633  17*.  Id.  in  their  hands 
towards  payment  of  their  claim,  which  was  admitted  to  ex* 
ceed  £20,000. 

On  the  22d  of  May  Mr.  Fleming,  who  had  obtained  leave 
340]  to  *attend  proceedings,  as  representing  the  unsecured 
creditors,  gave  notice  to  the  liquidator  that  he  claimed,  on 
behalf  of  the  unsecured  creditors,  all  effects  on  the  property 
which  were  not  fixtures  passing  by  the  mortgage  deed. 

The  liquidator,  having  no  assets  in  hand,  hesitated  about 
taking  any  proceedings,  but  ultimately,  by  the  direction  of 
the  judge  in  chambers,  he  took  out  a  summons,  which  was 
served  on  the  bank  and  Fleming,  to  show  cause  why  the 
sum  of  £4,633  17*.  Id.  should  not  be  paid  to  the  liquidator, 
and  also  to  show  cause  why  the  undisposed  of  portion  of 
the  movable  plant  and  fixtures  should  not  be  forthwith  sold 
by  the  liquidator  for  the  benefit  of  the  creditors. 

The  only  question  of  fact  in  dispute,  except  a  question  as 
to  what  iiradley  said  to  Lloyd  and  Ramsey  when  he  put 
them  in  possession,  was  as  to  the  value  of  the  ironworks  at 
the  date  of  the  mortgage.  Five  witnesses  on  behalf  of  the 
bankers  said  that  in  1875  £5,000  was  "a  fair  rent"  for  the 
property.  Four  witnesses  on  behalf  of  Mr.  Fleming  deposed 
that,  owing  to  the  depreciation  in  that  kind  of  business 
which  had  been  going  on  since  1874,  they  believed  there 
would  have  been,  in  1875,  great  diflSculty  in  letting  the  prem- 
ises for  £2, 500  a  year. 

The  summons  came  on  for  hearing  before  Vice-Chancellor 
Bacon  on  the  5th  of  December,  1878. 

Phear  and  Cree^  for  the  oflBcial  liquidator. 

Hemming^  Q.C.,  and  Romer^  for  Fleming:  Supposing 
this  had  been  a  bankruptcy  instead  of  a  winding-up,  the 
seizure  under  this  so-called  distress  could  not  have  stood : 
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-Er  parte  Williams  (').  la  the  words  of  .  Lord  Justice 
James  ('),  it  would  have  been  "  an  attempt  to  defeat  the  op- 
eration of  the  bankruptcy  laws,  which  cannot  succeed." 

Then  comes  the  question  whether  this  is  a  rule  of  bank- 
ruptcy which  is  to  prevail  in  the  winding-up  pf  a  company 
under  the  10th  section  of  the  Judicature  Act,  1875  (38  &  39 
Vict.  c.  77).     We  say  it  is  such  a  rule. 

The  decision  of  the  Master  of  the  Rolls  in  In  re  Printing 
and  *  Numerical  Begistering  Company  (')  has  an  im-  [341 
portant  bearing.  By  deciding  that  the  bankruptcy  rule, 
whereby  an  execution  creditor  for  more  than  £50  loses  the 
benefit  of  his  judgment  if  the  sheriff  gets  notice  of  bank- 
ruptcy within  fourteen  days  after  a  sale,  is  to  prevail  and 
be  observed  in  a  winding-up,  his  Lordship  really  extended 
the  application  of  the  10th  section  beyond  what  is  asked 
for  here,  for  he  applied  it  not  only  to  import  a  section  of  the 
bankruptcy  act,  but  to  give  relief  analogous  to  but  not  cov- 
ered by  the  terms  of  that  section.  The  real  question  is, 
whether  the  generality  of  the  words  of  the  lOth  section, 
which  cover  all  questions  as  to  the  respective  rights  of  se- 
cured and  unsecured  creditors,  has  been  restricted  by  de- 
cision. Mr.  Fleming  is  an  unsecured  creditor,  whereas  the 
bank  are  secured  creditors,  and  therefore  we  are  within  the 
general  words  of  the  10  th  section. 

At  first  the  decisions  on  the  10th  section  of  the  act  of  1873 
were  narrow :  In  re  Albion  Steel  and  Wire  Company  (*), 
and  the  authorities  there  referred  to.  But  the  decision  of 
In  re  Printing  and  Numerical  Registering  Company  shows 
a  wider  construction,  and  is  authority  for  saying  that  on 
any  question  between  secured  and  unsecured  creditors  the 
rights  in  a  winding-up  are  the  same  as  in  bankruptcy. 

Then  was  the  distress  a  legal  distress  ?  Mr.  Bradley  is  in- 
structed by  the  company's  solicitors  ;  he  is  accompanied  on 
his  errand  by  the  company's  managing  director;  he  selects 
two  of  the  company's  men,  paid  by  the  company,  tells  them 
they  are  to  hold  possession,  without  (as  we  say)  saying  for 
whom,  and  he  gives  them  a  sealed  envelope  whicii  they  do 
not  open.  Can  there  be  a  doubt  that  the  object  of  the  trans- 
action was  to  make  things  as  pleasant  as  possible ;  to  at- 
tempt to  make  the  thing  a  substantial  transaction  if  the 
company  really  became  insolvent,  and  to  render  it  a  nullity 
if  not  ? 

Our  evidence  is  that  the  rent  was  excessive,  as  it  plainly 

(»)  7  Ch.  D.,  188;   28  Eng.  Rep.,  469.        (»)  8  Oh.  D.,  686;  26  Eng.  Rep.,  469. 
(«)  7  Ch.  D.,  148.  {*)  1  Ch.  D.,  647,  660. 

26  ExG.  Rep.  94 
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was  ill  Ex  parte  Williams  ('),  and  the  consequences  there 
pointed  out  must  follow. 

The  object  of  inserting  the  clause  is  plain  ;  if  the  winding- 
up  order  should  be  made,  it  was  to  operate  ;  if  not,  it  was 
to  have  no  application.  In  other  words,  the  object  was  to 
342]  evade  publicity,  *and  defeat  the  provisions  of  the  Bills 
of  Sale  Act :  Ex  parte  Hooman  (') ;  Ex  parte  Jay  ('). 

[Bacon,  V.C:  I  do  not  think  the  liquidator  is  one  of  the 
persons  against  whom  the  Bills  of  Sale  Act  takes  effect:  In 
re  Marine  Mansions  Company  (').] 

That  was  before  the  Judicature  Act  had  imported  the 
bankruptcy  law  into  winding-up  proceedings. 

An  attornment  clause  does  not  enable  tne  mortgagee  to 
repay  himself  any  of  the  capital  advanced,  Harnpson  v. 
Fellows  (*) ;  and  a  distress  by  a  creditor  against  a  company 
in  liquidation  under  supervision  is  void:  In  re  Trcuiers^ 
Norm  Staffordshire  Carrying  Company  (•).  The  last- 
mentioned  authority  applies,  because  the  mortgagees  here 
would  come  and  ask  the  court  for  leave  to  perfect  the  dis- 
tress. They  are  not  in  the  simple  position  of  outside  cred- 
itors. 

Sir  H.  Jackson^  Q.C.,  and  B.  B,  Rogers^  for  Messrs. 
Backhouse,  the  mortgagees :  This  deed  is  not  a  bill  of  sale, 
and  the  official  liquidator  is  not  in  the  position  of  a  trustee 
in  bankruptcy.  The  only  question  between  us  is  one  of 
value — of  the  amount  of  rent.  The  clause  is  in  the  most  or- 
dinary form  to  be  found  in  all  the  collections  of  conveyan- 
cing precedents.  The  distress  was  perfectly  regular,  and 
the  sale  was  not  a  sale  under  an  execution,  but  under  a  dis- 
tress. 

The  Master  of  the  Rolls  in  In  re  Printing  and  Numerical 
Registering  Company  (^)  certainly  departed  from  his  pre- 
vious view  as  to  the  extent  of  range  of  the  10th  section  of 
the  Judicature  Act,  1875.  An  obiter  dictum  in  In  re  Print- 
ing and  Numerical  Registering  Company  cannot  disturb 
the  former  judgment. 

It  is  sufficient,  in  order  to  distinguish  this  case  from  Ex 
parte  Williams  ('),  that  this  is  an  ordinary  deed  in  common 
form,  and  that  here  the  rent  is  fair  and  moderate. 

We  do  not  want  the  aid  of  the  bankrupt  law,  but  if  we 
343J  were  in  ^bankruptcy,  the  34th  section  of  the  act  of 
1869  would  give  us  one  year's  rent :  Ex  parte  Hill  (*). 

(^)  7  Ch.  D.,  188;  28  Eng.  Rep.,  469.  (•)  Law  Rep.,  19  Eq.,  60;  11  Eng.  K, 

(«)  Law  Rep.,  10  Eq.,  63.  672. 

(«)  Law  Rep.,  9  Ch.,  697.  O  8  Ch.  D.,  536;  26  Eng.  Rep.,  459. 

(4)  Law  Rep.,  4  Eq..  601,  610.  («)  6  Ch.  D.,  68;  22  Eng.  Rep.,  640. 
(*)  Law  Rep.,  6  Eq.,  675. 
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Hampson  v.  Fellows  (')  was  decided  on  demurrer  under 
very  special  circumstances. 

Morton  V.  Woods  (')  is  a  direct  authority  that  "  a  mortgage 
including  chattels,  with  a  power  ultimately  to  take  posses- 
sion or  distrain,"  is  not  a  bill  of  sale  within  the  act.  Kelly, 
C.B.,  observes  that  '*  no  such  doctrine  can  be  supported." 

Hemming,  in  reply. 

Bacon,  V.C.,  after  some  preliminary  observations,  con- 
tinued :  The  law  stands  plainly  upon  the  Judicature  Act  of 
1875.     [His  Lordship  read  the  10th  section,  and  continued:] 

What  does  that  mean  t  It  means  that,  when  a  winding- 
up  shall  happen,  the  estate  to  be  administered — for  that  is 
the  thing  in  which  secured  and  unsecured  creditors  are  in- 
terested— shall  be  dealt  with  according  to  the  law  of  bank- 
ruptcy. 

The  summons  before  me  presents  this  proposition  :  When 
the  winding-up  order  was  made,  or  rather  when  the  petition 
was  presented — for  that  is  the  time  at  which  the  liquidatoi-'s 
title  begins — there  was  a  distress  for  rent,  but  notning  was 
done  upon  that  distress  after  the  expiration  of  the  five  days, 
from  and  after  which  it  might  have  been  realized  by  sale. 
Nothing  was  done,  and  notning  has  been  done  since,  except 
what  has  been  done  by  mutual  consent,  so  as  not  to  alter 
the  rights  of  the  parties.  I  have  to  deal  with  the  rights  of 
the  creditors,  unsecured  and  secured,  as  they  were  on  the 
day  when  the  petition  was  presented.  At  that  time  this  dis- 
tress had  been  levied,  on  the  authority  of  a  deed  which  in 
one  respect  is  an  ordinary  mortgage  deed,  but  which  con- 
tains in  it  also  the  attornment  clause  that,  in  default  of  due 
{>ayment  of  the  interest,  the  mortgagees  shall  have  a  right, 
ounded  upon  the  attornment  which  the  mortgagors  make 
to  them,  to  distrain  for  rent.  That  is  to  say,  having  security 
upon  all  the  immovable  property,  which  would  include  the 
fixtures,  they  are  to  have  the  right  to  distrain  upon  the 
movable  chattels  for  *the  sum  mentioned  in  the  at-  [344 
tornment  clause,  to  the  amount  of  £5,000  a  year. 

I  do  not  think  it  is  of  any  importance,  or  that  I  need 
dwell  upon  the  question  which  has  been  raised,  whether 
that  was  a  fair  rent  or  not.  Prom  the  description  which 
has  been  given  to  me  in  evidence,  I  should  doubt  whether 
there  was  anything  unfair  in  the  stipulation  of  £5,000  a 
year  as  the  rent  of  these  premises.  But  when  I  look  at  the 
deed,  I  ask  myself,  To  what  end  could  this  proviso  have 
been  inserted  in  a  mortgage  deed,  unless  it  was  to  avoid  the 
provisions  of  the  Bills  of  Sale  Act,  and  to  provide  for  the 

(')  Law  Rep.,  6  Eq„  675.  (*)  Law  Rep.,  4  Q.  B.,  293,  307. 
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mortgagees  a  remedy  which,  when  insolvency  happened, 
they  could  put  in  force? 

In  Ex  parte  Williams  (*)  the  thing  was  a  little  more  pat- 
ent, because  there,  by  the  covenant  of  the  mortgagees,  they 
engaged  that  they  would  leave  the  mortgagor  in  quiet  pos- 
session unless  bankruptcy  should  happen,  and  then  fol- 
lowed a  most  innocent  and  unobjectionable  attornment 
clause.  The  Lords  Justices,  upon  considering  that  deed, 
were  satisfied  that  the  original  purpose  was  to  give  to  the 
mortgagees  a  security  ec[uivalent  to  that  which  a  bill  of  sale 
would  have  given  them  if  it  had  been  registered,  and  that  it 
was  given  to  provide  against  the  accident  of  bankruptcy. 
If  I  am  asked  to  consider  this  deed,  and  to  consider  the 
relations  between  the  bankers  and  this  company,  I  cannot 
doubt  that  that  was  the  real  intention  of  the  parties  here — 
not  fraudulent  except  in  the  sense  in  which  that  word  is 
applied  to  transactions  which  come  to  be  overhauled  in 
bankruptcy — but  that  it  was  tlie  very  object  and  intention 
of  the  parties  that  while  the  interest  was  duly  paid,  the 
bankers  should  be  content  to  take  their  interest,  and  that 
if  that  failed  to  be  paid,  then  that  they  should  have  power 
to  take  the  chattels  not  assigned  to  them,  under  the  power 
of  distress,  and  so  pay  themselves  at  the  rate  of  £5,000  a 
year.  I  do  not  think  it  signifies  very  much  whether  £5,000 
a  year  was  the  amount  of  the  interest,  or  whether  it  ex- 
ceeded that  amount  greatly;  because  if  the  stipulation  is 
entered  into  between  tne  parties  they  are  to  be  bound  by  it. 
If  that  is  against  the  law  of  debtor  and  creditor,  then  it  is 
invalid.  The  Lords  Justices,  in  the  case  which  has  been 
345]  referred  to,  came  to  the  conclusion  that  *the  inten- 
tion of  the  parties  there,  as  shown  by  the  attornment  clause, 
was,  that  the  mortgagee  should  have  a  remedy  available  in 
case  of  bankruptcy.  In  my  opinion  a  similar  conclusion 
ought  to  be  drawn  from  the  deed  in  this  case,  and  I  think 
the  only  intent  and  meaning  of  it  was,  that  if  bankruptcy 
or  insolvency  should  happen,  the  mortgagees  should  nave 
a  remedy  which  would  give  them  a  preference  over  the  other 
creditors.     So  much  for  the  deed. 

There  is,  moreover,  to  be  considered  this,  that  at  the  time 
when  the  title  of  the  liquidator  arose,  the  10th  section  of 
the  act  which  I  have  read  was  of  course  operative,  and  the 
law  then  was,  that  as  between  secured  and  unsecured  cred- 
itors the  law  of  bankruptcy  should  prevail.  The  bankers 
were  secured  creditors ;  the  rest  of  the  creditors  are  unse- 
cured.    The  estate  is  to  be  administered  among  them  ac- 

0)  1  Ch.  D.,  188;  28  Eng.  Rep.,  469. 
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cording  to  their  respective  rights.  A  broker  comes  and 
says,  ''I  have  come  here  to  distrain,"  and  a  managing 
director  says,  "  Well,  I  am  very  sorry  to  see  you,  but  I 
cannot  help  it."  "Find  me  two  trustworthy  men,"  says 
the  broker,  and  two  men  are  brought  out,  and  he  gives 
these  men  directions  to  remain  in  possession  of  the  prop- 
erty, and  they  obey  his  directions,  and  night  and  day  keep 
watch  over  it.  That  is  all  they  do.  What  he  says  in 
his  aflSdavit  comes  virtually  to  this  :  ''  I  told  them,  if 
anybody  asked  them  what  they  were  there  for,  to  say  they 
were  there  on  my  authority,  and  to  refer  him  to  me,"  and 
so  th^  possession,  as  it  is  called,  is  taken.  If  this  were 
a  bankruptcy,  is  that  a  possession  that  the  person  tak- 
ing it  can  maintain  any  right  to  ?  Prom  that  day  down 
to  some  other  later  day,  no  matter  when,  the  business  of 
the  company  was  carried  on  as  usual,  the  workmen  were 
employed  as  usual,  no  visible  change  took  place  in  the  pos- 
session by  the  company  of  the  chattels  which  it  is  said  nad 
been  distrained  upon,  and  in  the  actual  visible  possession 
of  the  company  they  had  remained  with  the  full  consent  of 
the  bankers.  If  the  law  in  bankruptcy  is  to  be  applied, 
this  is  clearly  and  plainly  a  possession  by  the  true  owners,  ^ 
if  the  bankers  are  the  true  owners,  with  the  full  consent  of 
the  company.  Until  the  winding-up  order  is  made,  or  until 
a  petition  is  presented,  that  would  be  enough  to  dispose  of 
the  case,  in  my  opinion.  The  bankers  could  not  sell  lor  five 
days;  they  did  not  attempt  to  sell.  The  broker  who  had 
formally  taken  possession,  as  he  says,  exercised  no  right  of 
*owner8hip,  excluded  nobody,  stopped  no  business,.  [346 
assumed  no  character  of  owner,  but  in  a  conversation  be- 
tween himself  and  the  managing  director  said,  '*I  give  you 
notice  that  I  am  here  iu  possession,  and  these  men  shall 
keep  possession  for  me." 

The  case  oi  Inre  Printing^  <6c.,  Company  (')  is  a  valuable 
case,  because  it  contains  an  exposition  of  the  law  by  the  Mas- 
ter of  the  Rolls  which,  in  my  opinion,  ought  to  be  followed. 
The  Master  of  the  Rolls,  after  referring  to  the  act  of  Parlia- 
ment, 8ays('):  "The  respective  rights  of  the  secured  and 
unsecured  creditors  of  a  company  in  liquidation  are  the  same 
as  under  the  law  of  bankruptcy."  If  that  is  so,  the  case  of 
reputed  ownership  is  plainly  made  out,  and  there  is  no  dis- 
pute about  it.  '*  The  first  question,"  the  Master  of  the  Rolls 
says,  '*I  have  to  consider  is,  are  the  creditors  in  question 
secured  or  unsecured  ?  They  are  certainly  secured  in  a  sense, 
by  having  taken  the  property  of  the  company,  the  debtor,  in 

0)  8  Ch.  D.,  686  ;  26  Eng.  Rep.,  469.  (•)  8  Oh.  D.,  688. 
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execution." — A  distress,  in  my  opinion,  is  not  more  potent 
than  an  execution. — *' Under  that  execution  they  were  en- 
titled to  sell  the  property  and  pay  themselves  out  of  the  pro- 
ceeds ;  they  are  secured  in  that* way;  they  are  not  secured 
under  contract.  Persons  holding  security,  whether  under 
an  execution  or  a  garnishee  order,  or  by  judgment  on  tort, 
or  by  contract  before  judicial  interposition,  are  secured 
creditors."  But  I  have  not  heard  it  denied  that  the  bankers 
in  this  case  were  secured  creditors.  *' Then," the  Master  of 
the  Rolls  continues,  '4f  the  applicants  in  this  case  are  se- 
cured creditors,  what  are  their  rights?  Their  rights  are  to 
be  determined  by  the  law  of  bankruptcy;"  and  the  87th 
section  of  the  act  provides  for  the  case  where  there  has  been 
a  seizure  and  a  bankruptcy  within  fourteen  days,  and  where 
the  proceeds  are  held  by  the  sheriff  for  the  trustee  in  bank- 
ruptcy. The  Master  of  the  Rolls  says:  '*That  section, 
therefore,  defines  the  right  of  an  execution  creditor  in  bank- 
ruptcy. Now  the  lOth  section  of  the  Judicature  Act,  1876, 
says  that  in  the  winding-up  of  a  company  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors  ...  as  may  be  in  force  for 
the  time  being  under  the  law  of  bankruptcy  with  respect  to 
the  estates  of  persons  adjudged  bankrupt."  I  can  hardly 
347]  conceive  any  words  in  which  *the  meaning  could  be 
more  distinctly  expressed,  or  an  enactment  more  plain  and 
positive.  *'One  of  such  rules,"  the  Master  of  the  Rolls 
says,  *'is,  as  I  have  shown,  that  an  execution  creditor  is 
not  to  have  the  benefit  of  his  execution  if  within  fourteen 
days  after  the  sale  of  the  debtor's  property  the  sheriff  has 
notice  of  bankruptcy.  I  must  therefore  apply  that  rule  to 
the  present  case,  and  hold  that  even  if  the  sheriff  had  actu- 
ally sold  the  property  of  the  company,  the  execution  cred- 
itors could  have  had  no  right  to  pay  themselves  out  of  the 
proceeds,  but  the  whole  of  the  proceeds  must  have  been 
handed  over  to  the  liquidator  for  the  general  benefit  of  the 
creditors." 

In  my  opinion  the  law  so  expressed  by  the  Master  of  the 
RoUs'is  the  law  which  governs  this  and  all  like  cases  of  a 
secured  creditor,  whose  security  is  not  perfected  and  com- 
pleted by  sale  or  by  some  other  act,  and  for  that  reason  the 
court  takes  possession  of  the  whole  of  the  estate  of  the 
insolvent  company,  and  no  step  can  be  .taken  by  the  se- 
cured creditor  to  complete  his  security  but  with  the  sanction 
of  the  court. 

Now  let  me  suppose  there  was  an  application  before  me 
on  behalf  of  the  secured  creditor  that  ne  might  complete 
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his  security  by  the  receipt  of  the  proceeds  of  the  sale  of 
this  property — the  court  being  reminded  that  there  was  no 
law  to  administer  but  the  law  of  bankruptcy.  The  law  of 
reputed  ownership  is  a  part  of  the  law  in  bankruptcy;  the 
reputed  ownership  clearly  was  in  this  company  up  to  the 
time  when  its  insolvency  commenced,  and  the  rights  being 
the  same  as  they  would  be  in  bankruptcy,  the  bankers  who 
exercised  their  power  to  distrain  and  who  made  this  very 
imperfect  distress  can  have  no  right  to  complete  their  dis- 
tress at  the  expense  of  the  unsecured  creditors. 

I  am  of  opinion,  therefore,  that  the  liquidator's  sum- 
mons ought  to  be  acceded  to,  and  that  as  to  the  sum  of 
£4,533  17^.  which  is  in  medio^  he  is  entitled  to  receive  that 
sum,  and  he  is  entitled  to  receive  and  possess  and  realize 
under  the  liquidation  all  the  other  chattels  which  were 
seized  under  this  distress. 

There  will  be  an  order  accordingly;  the  costs  of  all  par- 
ties to  come  out  of  the  estate. 


On  the  9th  of  January  Messrs.  Backhouse  &  Co.  gave  no- 
tice *that  the  Court  of  Appeal  would  be  moved  on  [348 
the  15th  inst.,  or  so  soon  after  as  counsel  could  be  heard, 
that  the  order  of  the  5tli  of  December  might  be  discharged, 
and  the  application  of  the  liquidator  dismissed  with  costs. 
The  appeal  came  on  among  the  appeals  from  interlocutory 
orders  on  the  22d  of  January,  1879. 

Sir  H,  Jackson,  Q.C.,  Horton  Smithy  Q.C.,  and  B.  B. 
Roger Sy  for  the  appellants. 

Hemming^  Q.C.,  took  a  preliminary  objection  :  By  Order 
LViii,  rule  4,  notice  of  appeal  from  any  judgment,  whether 
final  or  interlocutory,  is  to  be  a  fourteen  days'  notice,  and 
notice  of  appeal  from  an  interlocutory  order  is  to  be  a  four 
days'  notice.  By  rule  9  the  time  for  appealing  from  an 
order  in  a  winding-up  is  to  be  the  same  as  for  an  appeal 
from  an  interlocutory  order.  This  rule  treats  such  orders 
as  not  being  interlocutory,  and  though  the  time  for  appeal- 
ing is  the  same  as  if  they  were  so,  they  must  for  all  other 
purposes  be  treated  as  tinal  orders  when  they  are  such  in 
their  nature :  In  re  National  Funds  Assurance  Com- 
pany {^),  The  notice,  therefore.,  ought  to  have  been  a  four- 
teen days'  notice,  and  is  invalid. 

[Jessel,  M.R.:  The  Court  of  Appeal,  under  Order  lviii, 
rule  3,  has  power  to  amend  it.] 

Where  a  respondent  has  gained  an  advantage  by  the  ap- 

Q)  4  Ch.  D.,  306. 
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pellant's  non-compliance  with  the  rules,  the  Court  of  Appeal 
does  not  relieve  the  appellant  except  on  special  grounds, 
and  it  is  necessary  that  the  respondent  should  have  acted  so 
as  to  raise  an  equity  against  him  :  Rhodes  v.  Jenkins  ('). 

[Jessel,  M.R.:  That  turned  upon  Order  lviii,  rule  16, 
where  "special  leave"  is  required,  which  has  been  held  to 
mean  ''leave  granted  on  the  ground  of  special  circum- 
stances." The  same  principle  does  not  apply  to  an  appli- 
cation for  leave  to  amend  under  rule  3,  which  says  notliiug 
about  special  leave.] 

The  rules  sav  nothing  about  special  circumstances ;  and 
*' special  leave"  appears  properly  to  mean  leave  granted  on 
349]  any  particular  *occasion,  having  regard  to  the  cir- 
cumstances of  the  particular  case  as  distinguished  from 
leave  granted  by  general  orders  in  all  cases  of  a  particular 
class. 

Sir  H,  Jacksonj9Q.C.<i  contrd,  was  not  called  upon. 

Jessel,  M.R.:  The  argument  we  have  beard  amounts  to 
this,  that  where  a  simple  slip  has  been  made  in  the  form  of 
a  notice  of  appeal  we  are  not  to  allow  it  to  be  amended. 
If  this  be  so,  the  only  case  in  which  the  power  given  by 
Order  LViii,  rule  3,  can  be  exercised,  is  where  a  mistake 
has  been  made  on  purpose,  which  is  absurd.  Assuming  the 
notice  already  given  to  be  insufficient,  leave  to  amend  must 
be  given,  but  of  course  the  respondent  is  entitled  to  insist 
that  the  appeal  shall  not  be  heard  till  the  expiration  of  the 
proper  notice. 

Ba(jgallay  and  Bramwell,  L.J  J.,  concurred. 

Sir  If.  Jackson:  It  would  be  convenient  if  the  Court  of 
Appeal  would  decide  whether  a  fourteen  days'  notice  was 
requisite.  The  practice  has  been  to  treat  such  appeals  as 
requiring  only  a  four  days'  notice,  but  the  rules  do  not  ap- 
pear to  be  clear.  Order  LViii,  rule  4,  which  defines  the  no- 
tice, deals  with  "judgments"  and  "interlocutory  orders." 
This  does  not  seem  to  be  an  interlocutory  order  (');  it  is 
questionable  whether  it  is  a  judgment. 

[Jessel,  M.R.:  Order  xlii,  rule  20,  tends  to  show  that  it 
is  not.] 

Order  xli,  rule  1,  points  to  the  conclusion  that  judgment 
means  only  judgment  in  an  action. 

Jessel,  M.R.:  There  is  some  difficulty  in  the  rules  which 
makes  a  slip  very  excusable.  The  rules  appear  to  contem- 
plate two  classes  of  orders:  final  orders  which  determine 
350]  the  rights  of  parties,  and  orders  which  *do  not  de- 
termine the  rights.     We  are  of  opinion  that  the  order  now 

(»)  7  Ch.  D.,  711.  (»)  See  1  Ch.  D.,  41. 
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under  appeal  belongs  to  the  former  class,  and  that  a  four- 
teen days'  notice  was  necessary. 

Jan.  29.  Sir  IT.  JacTcson,  Q.C.,  Horton  Smithy  Q.C.,  and 
B,  B.  RogerSy  for  the  appellants  :  The  Vice-Chancellor  de- 
cided this  case  mainly  on  the  authority  of  Ex  parte  Wil- 
liams {^\  which  we  submit  is  wholly  inapplicable.  That 
case  followed  Ex  parte  Mackayi^\  and  went  on  the  ground 
that  the  security  was  an  attempt  to  oust  the  law  of  bank- 
ruptcy by  a  contract  between  tne  parties.  The  Vice-Chan- 
cellor seems  to  have  argued  from  the  event  to  the  contract, 
and  to  have  held  that  because  the  security  was  sought  to  be 
enforced  after  what  the  court  held  tantamount  to  a  bank- 
ruptcy, it  was  a  security  intended  to  take  effect  only  in  the 
case  of  bankruptcy,  and  the  rent  named  was  so  excessive 
that  it  showed  the  transaction  to  be  a  sham.  But  the  rent, 
to  say  the  least,  is  not  outrageous.  Then  the  Vice-Chancel- 
lor treated  this  as  a  bill  of  sale,  and  considered  us  to  be 
taking  an  insufficient  possession  under  an  unregistered  bill 
of  sale.  But  this  was  not  a  bill  of  sale.  It  is  true  that 
now  under  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
8.  6,  an  attornment  may  be  treated  as  a  bill  of  sale,  but  that 
very  enactment  shows  that  it  was  not  so  before.  Then  as  to 
the  effect  of  the  Supreme  Court  of  Judicature  Act,  1875  (38 
&  39  Vict.  c.  77),  8.  10,  if  that  section  puts  us  on  the  same 
footing  as  if  there  was  a  bankruptcy,  a  proposition  which 
we  do  not  care  to  contest,  we  are  protected  by  the  Bank- 
rupt Act,  1869  (32  &  33  Vict.  c.  73),  s.  34,  as  the  value  of 
the  chattels  is  less  than  one  year's  rent.  Though  the  mort- 
gagees here  are  not,  in  the  popular  sense,  landlords,  they 
are  so  within  the  meaning  of  the  act:  Ex  parte  Hilli^).  A 
landlord  distraining  need  not  sell  at  once,  he  may  sit  upon 
his  security:  Lehain  v.  Philpott{*).  The  doctrine  of  re- 
puted ownership  is  out  of  the  case,  for  a  distress  does  not 
alter  the  property  in  the  goods  till  a  sale  takes  place. 

*  Hemming,  Q.C.,  and  ^om(9r,  contrd :  It  is  con-  [351 
ceded  that  in  this  case  the  rules  in  bankruptcy  apply.  How 
would  this  attornment  clause  have  stood  in  ba:nkruptcy? 
Such  a  clause  is  not  uncommon  where  a  mortgagor  is  in 
occupation,  but  the  practice  is  to  confine  the  rent  to  the 
amount  of  interest. 

[Jessel,  M.R.:  If  there  is  an  ascertained  principal,  that 
is  so,  but  if  the  interest  was  reducible  on  punctual  payment, 
the  rent  would  be  equal  to  the  larger  amount  of  interest. 

(')  7  Ch.  D.,  138 ;  28  Eng.  R,  469.       («)  6  Ch.  D.,  68  ;  22  Eng.  R.,  640. 

(*)  Law  Rep.,  8  Ch.,  648.  (*)  Law  Rep.,  10  Ex.,  242 ;  18  Eng.R.,  871. 
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In  a  banker's  mortgage  there  is  no  ascertained  interest,  and 
the  rent  cannot  be  thus  fixed,  and  in  this  case  the  interest  is 
left  in  blank  in  the  deed.] 

The  interest  could  not  be  on  a  larger  sum  than  £50,000, 
so  the  rent  reserved  is  out  of  all  proportion  to  the  interest 

[James,  L.J.:  Suppose  a  man  lends  £1,000  on  mortgage 
of  a  house  worth  £500  a  year,  which  is  in  the  mortgagor's 
occupation,  and  the  mortgagor  attorns  at  £600  a  year,  why 
should  not  this  be  valid,  and  why  should  not  the  rent  go  in 
reduction  of  the  principal?] 

The  evidence  shows  that  £6,000  is  extravagantly  beyond 
the  value,  which  brings  the  case  within  the  principle  of  -Er 
parte  Williams  (*).  Moreover,  we  contend  that  an  attorn- 
ment clause  does  not  create  the  relation  of  landlord  and 
tenant  as  regards  third  parties.  If  I  attorn  tenant  to  a  per- 
son who  has  no  legal  estate,  and  here  the  mortgagees  had 
none,  I  am  estopped,  but  there  is  no  legal  tenancy  as  re- 
gards third  parties. 

[Jessel,  M.R.:  This  is  not  properly  an  attornment,  it  is 
the  creation  of  a  tenancy.] 

But  the  persons  professing  to  let  had  no  legal  estate. 

[James,  L.J.:  Do  you  mean  to  contend  that  a  person 
who  lets  land  has  not  all  the  rights  of  a  landlord  altuough 
the  legal  estate  is  outstanding  ?] 

I  do  not  dispute  that  he  has  as  against  the  tenant  by  es- 
toppel where  the  intention  is  to  create  the  relation  of  land- 
lord and  tenant;  but  here  there  is  no  such  intention,  the 
352]  only  object  being  *to  give  a  security.  Can  a  person 
in  such  circumstances  create  a  power  of  distress  so  as  to  ena- 
ble the  so-called  landlord  to  seize  the  goods  of  third  persons 
merely  by  calling  a  sum  rent  when  it  is  not  rent,  i.e.,  a  sum 
paid  periodically  for  the  use  of  land  ?  Suppose  a  ware- 
nouseman  grants  a  mortgage,  can  he  by  an  attornment 
clause  enable  the  mortgagee  to  seize  goods  of  third  parties 
on  the  premises  to  any  amount  by  naming  a  large  sum  as 
rent? 

[Jessel,  M.R.  :  There  may  be  a  rent  so  large  that  the  res- 
ervation of  it  must  be  pronounced  a  sham.] 

We  say  that  this  rent  is  so. 

[James,  L.J.:  You  must  show  that  it  was  rent  which 
both  parties  knew  to  be  outrageous.] 

We  submit  that  the  right  ofdistress  does  not  arise  unless 
there  is  a  bona  fide  relation  of  landlord  and  tenant  created, 
i.e.,  possession  given  to  the  tenant  by  the  landlord,  and  rent 
reserved  as  an  equivalent  for  it. 

(»)  1  Ch.  D.,  188 ;  23  Eng.  Rep.,  469, 
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[James,  L.  J.:  Do  you  carry  it  so  far  as  this,  that  every 
attornment  clause  is  void  as  against  the  trustee  in  bank- 
ruptcy ?] 

Yes ;  we  contend  that  sect.  34  does  not  apply  to  the  quasi 
tenancy  created  by  an  attornment  clause.  No  authority  for 
so  applying  it  can  be  found.  The  effect  of  such  a  clause  is 
to  give  security.  The  purpose  is  to  get  security ;  and  where 
both  effect  and  purpose  point  to  security,  it  is  a  mere  sham 
to  give  it  the  form  of  a  remedy  for  rent,  which  it  is  not  ex- 
cept in  form,  for  it  is  not  meant  as  payment  for  the  use  of 
land.  It  is  practically  a  security  to  take  effect  in  case  of  a 
bankruptcy.  The  court  cannot  shut  its  eyes  to  the  fact 
that  this  was  a  device  to  get  a  security  on  the  chattels. 

Then  we  say  that  this  is  a  bill  of  sale.  The  Bills  of  Sale 
Act,  1854  (17  &  18  Vict.  c.  36),  expressly  includes  authori- 
ties to  take  possession  of  chattels,  and  this  is  such  an 
authority. 

[Bramwell,  L.J.:  At  that  rate  every  lease  is  a  bill  of 
sale  of  chattels.] 

In  the  case  of  a  lease  there  is  only  the  effect  of  enabling 
the  lessor  to  seize  them ;  here  there  is  the  purpose  as  well 
as  the  effect. 

*[ James,  L.J.:  Would  not  a  subsequent  inCum-  [353 
brancer  be  entitled  to  treat  a  first  mortgagee  under  a  clause 
of  this  nature  as  a  mortgagee  in  possession  as  to  the  rent 
thereby  reserved,  and  charge  him  with  it  as  rent  which  but 
for  his  wilful  neglect  or  default  he  might  have  received? 

Jessel,  M.R.:  Probably  the  fear  of  this  is  the  reason 
why  the  rent  generally  is  made  only  equal  to  the  interest.] 

I  should  have  thought  he  would  not  be  mortgagee  in 
possession. 

Then  we  say  that  the  seizure  was  not  bona  fide;  it  was  a 
mere  arrangement  between  the  mortgagors  and  mortgagees. 

[In  answer  to  a  question  from  the  court.  Sir  H.  Jackson 
said  that  the  mortgagees  waived  all  claim  to  the  unsold 
chattels,  adding  that  they  considered  them  to  be  practically 
worthless.] 

Jessel,  M.R.:  This  is  an  appeal  from  a  decision  of  Vice- 
Chancellor  Bacon,  and  the  question  to  be  decided  is  whether 
the  appellants  are  or  are  not  entitled  to  a  sum  of  about 
£4,553,  the  proceeds  of  the  sale  of  certain  chattels  which 
belonged  to  the  company  called  the  Stockton  Iron  Furnace 
Company,  Limited,  now  in  liquidation,  and  which  have 
been  sold  by  arrangement  since  the  commencement  of  the 
liquidation,  without  prejudice  to  the  rights  of  the  parties. 

The  title  of  the  appellants  was  founded  on  a  deed  dated 
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in  1875,  by  which  they,  being  bankers,  took  what  I  may 
describe  as  an  ordinary  banker's  mortgage  from  the  com- 
pany, the  mortgage  comprising  the  property  of  the  company, 
which  was  copyhold,  on  which  they  carried  on  their  works. 
This  mortgage  was  given  to  secure  the  ordinary  banker's 
balance  to  an  amount  not  exceeding  £50,000,  and  it  contains 
this  clause: — [His  Lordship  read  the  attornment  clause.] 
Under  that  clause  the  appellants  say  that  the  company  be- 
came their  tenants  from  year  to  year  at  a  rent  of  £5,000, 
and  they  put  in  a  distress  nominally  for  two  years'  rent,  but 
inasmuch  as  the  value  of  the  property  in  question  does  not 
amount  to  one  year's  rent  the  appellants  have  agreed  to 
limit  their  claim  to  the  sum  of  cash  in  dispute,  £4,558 17^.  Id. 
The  first  question  to  be  considered  is  whether  there  was 
354]  any  *tenancy  at  all,  or,  as  it  has  been  put  in  the 
argument  for  the  respondents,  any  honaflde  tenancy.  Now 
it  appears  to  me  that  there  was.  In  the  tirst  place,  we  must 
remember  that  according  to  the  course  of  practice  of  con- 
veyancers, when  the  mortgagor  is  occupying,  so  that  there 
is  no  rent  receivable  to  meet  the  interest  on  the  mortgage 
debt,  it  is  usual  that  he  should  agree  to  become  tenant. 
There  is  nothing  novel  or  remarkable  in  the  mortgage.  It  is 
in  the  ordinary  form.  But  then  it  was  said  that  the  rent 
was  so  excessive,  and  so  very  much  above  the  annual  value 
of  the  property,  that  it  never  could  have  been  intended  that 
an  actual  tenancy  should  be  created.  In  the  first  place,  I 
am  not  satisfied  that  the  rent  was  excessive.  The  evidence 
stands  in  this  way  :  five  valuers  say  that  the  property  was 
quite  worth  £5,000  a  year;  four  valuers  say  that  it  was 
not  worth  more  than  half  that  sum ;  but  when  we  consider 
the  nature  of  the  property,  and,  I  may  add,  the  nature  of 
the  valuers,  it  becomes  impossible  to  say  that  there  was  any 
excess,  or  any  large  excess.  You  cannot  let  these  proper- 
ties to  everybody.  They  are  not  ordinary  properties  as  to 
which  valuers  can  really  give  an  opinion  which  would  be 
accepted  by  other  persons ;  what  is  the  proper  rent  must  be 
to  a  great  extent  a  mere  matter  of  individual  opinion,  and 
upon  this  evidence  I  am  by  no  means  satisfied  that  the  rent 
was  in  fact  excessive,  and  certainly  it  is  not  shown  to  me  to 
be  so  excessive  as  to  prove  that  there  was  any  intention  on 
the  part  of  the  two  parties  to  this  mortgage  that  it  should 
not  be  a  real  rent  but  a  fictitious  rent.  Then  it  was  said 
that  the  object  of  the  mortgagors  becoming  tenants  was  re- 
pugnant to  the  bankruptcy  law,  for  that  tlie  object  was  to 
enable  the  mortgagees,  in  case  of  bankruptcy,  to  distrain 
for  the  rent  in  arrear,  and  in  th^t  way  obtain  a  preference. 


Vol  X.]  CHANCERY  DIVISION.  757 

C.A.  In  re  Stockton  Iron  Furnace  Company.  1879 

As  regards  one  year's  rent,  whick  is  all  we  are  now  consid- 
ering, the  34th  section  of  the  Bankruptcy  Act,  1869,  gives  the 
landlord  that  preference,  and  therefore  there  is  nothing  in 
the  law  of  bankruptcy  to  prevent  his  obtaining  the  benefit 
of  it  if  be  is  a  real  landlord,  and  he  is  not  the  less  a  real 
landlord  because  he  is  mortgagee.     It  was  part  of  the  bar- 

fain  that  he  should  become  landlord,  and  no  doubt  the  rent 
e  receives  is  a  security  in  the  event  of  a  bankruptcy,  but  so 
is  the  rent  of  the  mortgaged  property  *in  that  event  [355 
whether  the  rent  is  to  be  paid  by  the  mortgagor  or  by  third 
persons.  It  does  not  appear  to  me  that  there  is  anything  in 
this  case  to  enable  us  to  apply  the  doctrine  laid  down  by 
the  Court  of  Appeal  in  Ex  parte  Williams  (*),  to  which,  so 
far  as  I  can  properly  express,  I  do  express  my  assent. 
There  is  only  one  other  objection  remaining  to  be  considered, 
and  that  is  whether  or  not  there  was  a  distress.  It  is  said 
that  because  the  man  who  put  in  the  distress  went  to  two 
of  the  workmen  and  told  them  to  keep  possession  for  him, 
therefore  it  is  not  to  be  looked  upon  as  a  real  distress.  But 
I  think  that  is  a  mistake.  No  doubt  the  bankers  only 
meant  to  make  themselves  safe.  They  did  not  wish  to 
prevent  the  company  from  going  on  if  it  could  go  on, 
80  long  as  they  were  safe,  and  they  did  not  wish  that  the 
public  should  know  too  much  about  the  distress  as  long 
as  there  was  a  chance  of  the  company  going  on.  The  fact 
is  that  a  petition  to  wind  up  was  presented  within  three 
days  after  they  made  the  distress.  What  they  did,  there- 
fore, was  really  only  for  the  purpose  of  exercising  their 
right  of  distress,  which  is  a  right  incident  to  their  position 
of  landlords,  and  their  object  and  meaning,  and  the  object 
and  meaning  of  the  company  by  their  manager,  who  acceaed 
to  the  arrangement  by  which  the  workmen  kept  possession 
on  behalf  of  the  broker,  was  that  there  should  be  a  distress 
to  make  the  bankers  safe  whatever  should  happen  to  the 
company.  It  appears  to  me  that  the  distress  was  perfectly 
bonafide^  that  the  sole  object  of  the  parties  was  a  oonafide 
distress,  and  that  therefore  there  is  no  objection  upon  that 
ground.  There  were  other  arguments  brought  forward  on 
behalf  of  the  respondents,  but  they  were  not  the  grounds  of 
the  judgment  in  the  court  below,  and  I  do  not  see  that  they 
have  any  application  to  the  case  before  the  court.  I  may 
mention  particularly  the  arguments  on  the  Bills  of  Sale  Act. 
This  is  not  a  bill  of  sale  as  1  understand  the  former  Bills  of 
Sale  Act,  which  was  the  only  one  then  in  force ;  it  is  not  a 
license  or  authority  to  take  possession  of  chattels  within 

(»)  1  Ch.  D.,  188;  28  Eng.  Rep.,  469. 
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that  act,  and  it  is  therefore  not  necessary  to  consider  whetluT 
the  Judicature  Act,  1875,  s.  10,  would  extend  so  as  to  bring 
into  operation  the  Bills  of  Sale  Act  and  make  it  applicable 
to  the  cases  of  winding-up. 

On  the  whole,  it  appears  to  me  that  the  appellants  are 
356]  right  in  *their  contention,  and  that  an  order  in  their 
favor  ought  to  be  made  with  costs. 

James,  L.  J. :  I  am  of  the  same  opinion.  As  to  the  case  of 
Ex  parte  Williams  (*)  which  has  been  called  to  our  attention, 
I  entirely  reaflOirm,  if  it  were  necessary  to  reaffirm,  everything 
that  was  there  said.  If  the  rent  had,  as  in  that  case,  been  of 
such  an  absurd  amount  that  it  could  never  have  been  intended 
to  have  been  a  rent,  but  must  have  been  intended  as  part  of 
a  device  to  enable  the  mortgagee  to  get  something  in  bank- 
ruptcy which  he  would  not  otherwise  get,  the  principle  of 
that  case  would  have  been  applicable.  But  I  am  by  no 
means  satisfied  that  there  was  anything  unreasonable  in  the 
rent  which  was  reserved.  No  doubt,  as  was  pointed  out  to 
us  by  the  counsel  for  the  respondents,  we  cannot  shut  our 
eves  to  this,  that  the  bankers  probably  did  mean  by  this 
clause  to  get  a  security  upon  the  chattels  which  otherwise 
they  would  not  have  had,  but  they  got  that  security  on  the 
chattels  by  means  which  are  not  prohibited  by  law — they 
got  it  by  means  of  an  arrangement  that  they  should  be  land- 
lords, and  that  arrangement,  in  the  then  state  of  the  law, 
carried  with  it  the  incidents  of  distress.  They  were  doing 
it  by  an  arrangement  which  gave  them  the  rights,  and  only 
the  rights,  of  landlords,  and  made  them  subject  to  all  the 
liabilities  of  mortgagees  in  possession.  An  actual  lease 
being  creat*jd  with  a  reservation  of  rent,  the  bankers  were 
as  much  mortgagees  in  possession,  for  all  purposes  of  taking 
the  account  of  what  was  due  on  the  mortgage,  as  if  they  had 
granted  the  lease  to  some  new  lessee  and  had  given  notice 
to  that  lessee  to  pajr  the  rent  to  them.  They  were  mortga- 
gees in  possession  liable  to  account  in  respect  of  this  £6,(K)0 
a  vear  as  against  any  second  mortgagee  or  incumbrancer  for 
wnat  they  had  received  or,  but  for  their  wilful  default, 
might  have  received.  Their  rights  as  landlords  are  very 
different  from  the  rights  thev  would  have  had  under  a  bill 
of  sale,  for  a  bill  of  sale  would  have  given  them  the  right  to 
seize  the  chattels  for  the  whole  amount  of  their  debt,  both 
principal  and  interest.  Under  the  bankruptcy  law,  or  under 
the  winding-up  law,  which  may  be  taken  together,  all  they 
357]  get  IS  *one  year's  rent.  They  were  incurring  liabil- 
ities as  mortgagees  in  possession,  and  they  have  a  limited 

(')  7  Ch.  D.,  188;  23  Eng.  Rep.,  469. 
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right  as  landlords.  It  appears  to  me  that  such  a  tenancy 
has  all  the  incidents  of  a  tenancy  both  as  regards  the  parties 
themselves  and  a  third  person  whose  goods  happen  to  be  on 
the  property.  That  being  so,  there  is  nothing  which  was  in 
violation  of  any  rule  of  law,  or  anything  that  could  be  said 
to  be  in  fraud  of  the  bankruptcy  law.  I  quite  agree  with 
the  Master  of  the  Rolls  that  the  order  of  the  court  below 
ought  to  be  reversed  with  costs,  and  the  costs  of  the  appeal 
will  also  be  given  to  the  appellants. 

Bramwell,  L.  J.:  I  am  of  the  same  opinion.  I  have  no 
doubt  that  this  deed  in  every  part  of  it  was,  as  it  is  ex- 
pressly declared  to  be,  *'a  security  for  the  balance  for  the 
time  being  on  the  account  current  of  the  said  company."  I 
have  no  doubt  that  this  deed  in  every  clause  of  it  was  so 
intended,  and  I  have  no  doubt  that  whatever  money  was 
received  under  the  distress  that  has  been  made  must  go  in 
part  payment  of  the  debt  which  would  otherwise  be  payable 
from  the  mortgagors  to  the  mortgagees.  I  have  no  doubt 
also  that  the  object  of  this  clause  of  tenancy  must  have  been 
to  enable  the  mortgagees  to  avail  themselves  of  the  chattels 
of  the  company  under  a  distress  for  rent.  The  observation 
to  be  made  upon  it  is  this — they  had  a  right  so  to  arrange. 
They  might  have  had  the  goods  or  the  property  conveyed 
to  them  with  the  power  of  seizing  future  goods,  but  that 
would  have  been  a  bill  of  sale  requiring  registration.  In- 
stead of  taking  such  a  security,  they  took  a  clause  of  ten- 
ancy, the  effect  of  which  was  to  enable  them  to  distrain  for 
the  rent.  The  law  does  not  forbid  their  entering  into  such 
an  arrangement,  taking  all  the  beneficial  and  all  the  incon- 
venient consequences  arising  from  it.  One  of  the  conse- 
quences would  be  this — to  give  a  second  mortgagee  a  right 
to  charge  them  with  the  rent  they  might  have  received. 
Another  consequence  of  it  is  this,  to  which  attention  has  not 
yet  been  called  :  it  is  true  that  they  have  a  power  to  enter 
and  resume  possession,  or  take  possession,  and  so  to  de- 
termine the  tenancy  from  year  to  j'^ear,  but  not  until  after 
the  23d  of  August,  so  that  for  six  months  under  this  agree- 
ment for  tenancy,  whether  the  premises  were  surrendered  as 
*covenanted  or  not,  the  mortgagors  would  have  a  [358 
right  to  the  possession  of  this  land  as  against  the  mort- 
gagees, and  they  could  have  possession  under  no  other  title 
than  as  tenants,  because  but  for  this  clause  the  rights  of 
possession  would  have  been  in  the  mortgagees.  There  are 
various  differences  between  the  two  kinds  of  security.  If 
they  had  taken  the  security  in  the  shape  of  a  present  grant 
of  chattels  on  the  premises,  with  a  right  to  seize  subsequent 
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chattels,  there  would  have  been  no  right  on  the  part  of  the 
mortgagors  to  dispose  of  any  of  the  chattels  which  they  had 
BO  granted,  since  they  would  have  belonged  to  the  mort- 
gagees ;  but  under  the  actual  arrangement,  until  a  distress 
was  made,  all  the  chattels  on  the  premises  might  have  been 
sold  by  the  mortgagors,  or  taken  in  execution  by  the  sheriff, 
and  upon  being  removed  from  the  premises  would  have  been 
free  from  any  claim  for  rent.  The  law  allows  them  to  take 
the  security  in  the  form  in  which  they  did  take  it,  with  all 
its  consequences. 

Then,  with  reference  to  the  case  of  Ex  parte  WUliams  ('), 
I  think  it  is  very  likely,  indeed  I  have  no  doubt,  that  the 
parties  here  did  not  contemplate  that  the  $5,000  a  year 
would  be  paid  if  things  went  on  prosperously  and  fortu- 
nately. In  all  probability  nothing  would  have  been  paid 
except  the  interest.  But  they  did  not  intend  that  it  should 
never  be  paid.  There  was  no  agreement  between  the  parties 
inconsistent  with  the  arrangement  expressed  in  this  deed, 
although  there  was  an  understanding  upon  the  part  of  both 
parties  that  it  would  not  be  put  into  operation  while  the 
affairs  of  the  company  went  on  prosperously.  To  ray  mind, 
the  difference  between  this  case  ana  JSx  parte  WilUaTog  is 
this,  that  in  Ex  parte  Williams  it  was  found,  and,  if  I  may 
add  my  concurrence  to  that  case,  it  was  rightly  found,  that 
the  intention  and  object  of  the  arrangement  there  was  to 
commit  what  was  called  a  fraud  upon  the  bankruptcy  law, 
by  entering  into  stipulations  which  were  not  to  be  enforced 
except  in  the  event  of  bankruptcy.  Here,  although  no 
doubt  the  parties  did  not  contemplate  the  mortgagees  put- 
ting their  ri^bt  to  the  rent  into  operation,  yet  ii  tliere  had 
been  no  liquidation  the  bankers  would  have  made  the  dis- 
tress whicn  they  have  made,  if  for  any  other  reason  they 
had  thought  that  their  balance  was  ill-secured. 
359]  *An  order  was  made  discharging  the  order  under 
appeal,  so  far  as  it  ordered  the  payment  of  the  money  to 
the  liquidator,  and  ordering  the  £4,633  to  be  paid  to  the 
bankers,  that  part  of  the  order  which  related  to  the  unsold 
goods  remaining  unaltered. 

Solicitors :   Kearsey^  Son  &  Hawes ;  R.  T.  Jarvis ;  Oree 
&  Son. 

0)  1  Ch.  D.,  188 ;  2S  £ng.  Bep!,  469. 
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[10  Chancery  DiTiaion,  859.] 
C.A.,  Jan.  16,  1879. 

HuGGONS  V.  Tweed. 

[1878    H.     182.] 
Counter-claim — Rulet  of  Cowrt,  1876,  Order  nx,  r.  8 ;  Order  zzn,  t,  9. 

The  executors  of  M.,  a  holder  of  debentures  of  a  company  to  the  amount  of  £2,000, 
commenced  an  action  to  have  the  trusts  of  a  deed  for  securing  payment  of  the  deben- 
tures of  the  company  carried  into  execution.  The  company  delivered  a  defence  and 
counter-claim.  3y  the  defence  they  alleged  that  an  amount  exceeding  £2,000  was, 
under  the  circumstances  mentioned  in  tne  counter-claim,  due  from  M.  to  the  com- 

Sany,  and  claimed  a  set-off.  By  the  counter-claim  they  alleged  that  M.  had  been  a 
irector  and  promoter  of  the  company,  and  while  filling  those  characters  had  joined 
with  other  persons  in  selling  an  estate  to  the  company  at  a  profit,  concealing  the 
fact  of  his  interest  in  the  estate,  and  that  he  had  received  more  than  £2,000  as  his 
share  of  the  profit  of  the  transaction.  The  counter-claim  asked  that  the  executors 
might  be  ordered  to  pay  to  the  company  the  share  of  profit  which  M.  had  received, 
and  also  the  remainder  of  tiie  profit  which,  in  breach  of  his  dnty  as  a  director,  he 
had  allowed  to  be  received  by  the  other  vendors.  The  plaintiffs  applied  to  have 
the  counter-claim  excluded  on  the  ground  that  it  could  not  be  conveniently  disposed 
of  in  the  present  action,  and  ought  to  be  tried  in  an  independent  proceeding.  The 
application  having  been  refused  by  Hail,  V.C.,  the  plaintiira  appealed : 

Held,  that  although,  taking  Order  xix,  rule  Z,  and  Order  xxn,  rule  9,  together, 
the  question  whether  a  counter-claim  shall  be  excluded  is  not  so  entirely  in  the  dis- 
cretion of  the  judge  of  first  instance  as  to  preclude  an  appeal,  he  has  a  discretion 
which  will  not  be  interfered  with  by  the  Court  of  Appeal  except  in  a  very  strong 
case,  and  that  in  the  present  case  this  discretion  had  been  rightly  exercised. 


[10  Chancery  Division,  866.] 
C.A.,  Jan.  24-27,  1879. 

^In  re  Ford  and  Hill.  [365 

[1878    F.     10.] 
Vendor  and  Purchaser — Inquiry  aa  to  Ineumbrancen, 

A  purchaser  made  the  following  requisition,  "  Is  there  to  the  knowledge  of  the 
Tendons  or  their  solicitors  any  settlement,  deed,  fact,  omission,  or  any  incumbrance 
affecting  the  property  not  disclosed  by  the  abstract?**: 

Held,  by  Hall,  V.C.,  on  an  application  under  the  Vendor  and  Purchaser  Act,  1874, 
that  the  vendor's  solicitors  must  make  a  complete  answer  to  the  requisition  and 
order  made  on  them  accordingly. 

Heldf  on  appeal,  that  neither  the  vendors  nor  their  solicitors  were  bound  to  answer 
any  part  of  the  requisition. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Hall,  under  the  Vendor  and  Purchaser  Act,  1874. 

Ford  and  Harford,  who  were  trustees  for  sale,  having  con- 
tracted with  Hill  for  the  sale  to  him  of  certain,  freehold 
26  Eng.  Rep.  96 
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property,  the  purchaser  sent  in  requisitions,  among  which 
was  the  following : — 

"8.  Is  there  to  the  knowledge  of  the  vendors  or  their 
solicitors  any  settlement,  deed,  fact,  omission,  or  any  in- 
cumbrance affecting  the  property  not  disclosed  by  the 
abstract?" 

The  reply  was,  "We  invariably  decline  to  answer  ques- 
tions of  this  description."  The  requisition  being  pressed, 
the  reply  was  returned,  "The  vendors  will  reply  if  required, 
but  they  have  no  knowledge  of  the  contents  of  the  abstract." 

A  summons  was  taken  out  under  the  V^endor  and  Pur- 
366]  chaser  Act  *b3r  the  purchaser  for  an  order  on  the 
vendors  and  their  solicitors  to  answer  this  inquiry.  The 
case  was  heard  by  Vice- Chancellor  Hall  in  chambers.  His 
Lordship  adhered  to  his  decision  in  In  re  Solomon  and 
Baveyi,)^  and  made  an  order  "that  R.  L.  G.  Vassall,  T. 

{})  March,  1875.  on,  bat  this  has  Kenerally  been  done  to 

In  re  Solomon  and  Davet.  "^'^  **«^*y,  "^^  ^^^^^  litigation. 

Some  counsel  have  always  insisted  on 

Hall,   V.C.  :     This 'is  a  sammons  the  requisition  being  answered,  and  I 

under  the   9th   section   of   the   37  &  believe    their   doing    so    has    almost 

38  Vict.  c.  78,  intituled  "An  act  to  always     obtained    an    answer.     The 

amend  the  law  of   vendor  and  pur-  ground  of  objection  to  answering  this 

chaser,  and  further  to  simplify  title  to  requisition  is,  I  consider,  insufficient 

land."     The  property  the  subject  of  Some  solicitors  answer  the  requisition 

the   contract    is    a  freehold   dwelling  in  this  manner.     "  Not  that   we  are 

house  and  shop  in  Thomas  Street,  in  aware,    but   the   purchaser's  solicitor 

the  city  of   Bristol.      The  purchaser  should    make    the    usual    searches." 

sent  to  the  vendor's  solicitor  requisi-  Such  form  of  answer,  I  consider,  gets 

tions  on   title,    the   third   requisition  rid  of  the  objection.     The  requisition 

being  this,  ''Whether  the  vendor  is  or  is  ona  which  causes  the  vendor's  soli- 

his  solicitors  are  aware  of  any  judg-  citor  to  consider  whether  the  property 

ments,  settlements,  mortgages,  charges,  sold  is  not  affected  by  something  which 

or  incumbrances  of  any  description  af-  it  had  not  occurred  to  him  did  affect  it, 

fecting  the  property  not  disclosed  by  such  as  a  charge  under  some  drainage 

the    abstract   of    the   vendor's   title."  or  local  act,  and  it  is  the  fact  that  pur- 

The  vendor's  solicitor  declines  to  an-  chasers  have  been  thus  frequently  pro- 

swer  the  requisition.     I  am  of  opinion  tected  against  defects  of  title  which 

that  the  requisition  must  be  answered,  had  been  overlooked  by  the  vendor's 

It  has  been  the  practice  of  conveyancers  solicitor.     The  requisition  in  the  pres- 

ever  since   I  commenced   practice   to  ent  case  goes  to  the  solicitor's  knowl- 

make  a  requisition  somewhat  similar  edge  and  also  to  that  of  his  client. 

to  the  one  in  question.     Sometimes  it  This  involves  inquiry  by  the  solidtor 

has  been  less  specific,  i.e.,  not  men-  from  his  client.     I  think  it  not  unrea- 

tioning  settlements  or  mortgages.     The  sonable  so  to  frame  the  requisitioD. 

requisition    has    generally    been    an-  To  answer  it  the  solicitor  must  oom- 

Bwered.     But  for  a  long  time  past  some  municate  with  bis  client.     There  may 

solicitors  have  object^  to  answer  it,  be  cases  in  which,  by  reason  of  the 

their  reason  being  that  answering  it  client's  absence  or  under  other  circnm- 

miglit  subject  them  personally  to  legal  stances,  a  purchaser  may  be  compel- 

liability   to   the   purchaser,    although  lable  to  complete  his  purchase  without 

they  were  not  morally  guilty.     Upon  the  answer  to  his  requisition  extending 

such  objection  being  made  the  requisi-  to  the  client's  knowledge,  but  1  think 

tion  has  sometimes  not  been  insisted  these  are  exceptional  cases.     la  what 
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*Parr,  and  J.  Osborne,  of  the  city  of  Bristol,  prac-  [367 
tising  under  the  style  of  Osborne,  Ward,  Vassall  &  Co., 
the  solicitors  of  the  said  J.  Ford  and  W.  H.  Harford,  do 
make  a  fall,  sufficient,  and  complete  answer  to  the  eighth 
requisition  as  to  the  title  of  the  said  James  Ford  and  W. 
H.  Harford  made  upon  and  arising  out  of  the  abstract  of 
such  title  delivered  by  the  said  J.  Ford  and  W.  H.  Harford 
to  the  said  C.  Hill,  and  that  a  list  of  the  incumbrances  ap- 
pearing in  such  abstract  be  made  and  shown  to  the  said  J. 
Ford  and  W.  H.  Harford,  and  that  the  said  J.  Ford  and 
W.  H.  Harford  do  answer  the  said  requisition  as  to  their 
knowledge  of  any  settlement,  deed,  fact,  omission,  or  any 
incumbrance  affecting  the  property  sold  not  appearing  in 
such  list,"  and  that  Ford  and  Harford  should  pay  Hill  his 
costs  of  the  application. 

The  vendors  appealed  from  this  order.  The  appeal  came 
on  to  be  heard  on  the  24th  of  January,  1879. 

Eoeritt^  for  the  appellants :  There  is  no  reported  case  in 
which  a  vendor  or  his  solicitor  has  been  held  bound  to  an- 
swer such  a  requisition.  The  practice  of  making  such  an 
inquiry  appears  from  Dart's  Vendors  and  Purchasers (*),  and 
Mr.  Christie's  evidence  there  referred  to,  to  be  a  recent  one, 
and  it  is  an  unreasonable  practice.  The  court  has  no  juris- 
diction to  order  the  solicitor  to  answer  it,  and  if  he  were  to 
submit  to  answer  it  and  omitted  anything,  he  woud  be 
liable  to  *criminal  proceedings  under  22  &  23  Vict.  [368 
c.  35,  s.  24.  He  may  have  gained  a  knowledge  of  the  title 
as  solicitor  to  some  other  person ;  is  he  bound  to  disclose 

I  have  said  I  must  not  be  considered  requisition  in  question ;  and  I  consider 

as  altogether  approving  of  the  requisi-  that  that  judgment  materially  supports 

tion   being  mfuie  in  the  form  above  my  decision,  although  it  has  been  (and 

mentioned.     The  answer  to  it  might  I    think   correctly)  thought   that  the 

lead  to  the  disclosure  of  what  the  pur-  Vice-Chancellor's  judgment  in  that  case 

chaser  would  rather  not  know.     The  went  too  far. 

requisition  should,  I  think,  ordinarily.  1875.   April   16.      The  order  drawn 

be  added  to  thus,  "and  which,  if  re-  up  as  of  this  day  was  "  that  the  above- 

maining  undisclosed,  may  prejudicially  named   A.    Solomon,   the   vendor,   do 

affect  the  purchaser."    Vice-Chancellor  within  seven  days  from  the  service  of 

Wood,  in  Drummond  v.  Tracy  (Johns,  this  order  answer  the  third  requisition 

608),  seemed  to  consider  (see  p.  612)  of  the  said  F.  Davey  as  to  whether  the 

that  a  vendor's  obligations  were  not  vendor  is  or  his  solicitors  are  aware  of 

merely   coextensive   with    his   oblifa-  any  judgments,  settlements,  mortgages, 

tions  in  respect  of  the  contents  of  tne  charges,  or  other  incumbrances  of  any 

abstract ;   and   having   regard   to  his  description  affecting  the  property  not 

judgment  in  that  case,  I  cannot  doubt  disclosed  by  the  abstract  of  the  ven- 

that  he  would  have  held  that  the  ven-  dor's  title,"  and  that  the  vendor  should 

dor's  solicitor  must  answer  all  relevant  pay  the  costs  of  the  application, 

questions  in  respect  to  existing  liabili-  (')  5th  ed.,  p.  449. 
ties,  including  such  a  question  as  the 
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knowledge  so  obtained?  The  inquiry,  even  if  restricted  to 
the  vendor  himself,  is  objectionable.  The  conditions  bind 
the  purchaser  to  accept  a  limited  title ;  by  this  inquiry  he 
tries  to  go  beyond  the  contract,  and  to  obtain  infonnatioa 
from  which  it  debars  him.  Moreover,  vendors  are  not 
usually  acquainted  with  the  title,  and  have  to  apply  to 
their  solicitors  for  information,  so  that,  in  whatever  form  it 
be  put,  this  inquiry  comes  to  an  inquiry  from  the  solicitor. 
In  the  present  case  the  vendors  are  assignees  of  an  insolvent, 
and  know  nothing  of  the  title.  If  the  inquiry  is  allowed  at 
all,  it  ought  to  be  qualified  by  a  reference  to  the  conditions 
of  sale. 

Leeett,  for  the  respondent:  This  question  ought  to  be 
answered,  for  a  purchaser  is  entitled  to  a  complete  abstract 
A  complete  abstract  ought  to  notice  every  incumbrance: 
Dart' s  Vendors  and  Purchasers (*) ;  Sugden' s  Vendors  and 
Purchasers  (').  The  question  therefore  amounts  to  a  ques- 
tion whether  the  abstract  is  complete,  and  the  purchaser  is 
entitled  to  an  answer.  He  has  a  right  to  have  the  title 
*' sifted  to  the  bottom":  KnatchbuU  v.  OrtLeberi^).  In 
Jenkins  v.  Riles {^)  Lord  Eldon  says:  "The  court  never 
acts  upon  the  fact  that  a  satisfactory  abstract  was  delivered, 
unless  the  party  has  clearly  bound  himself  to  accept  the 
title  upon  tne  abstract.  But  though  the  abstract  is  in  the 
han^  of  the  party  who  says  he  cannot  object  to  it,  yet  he 
may  insist  upon  a  reference.  Why?  Because  the  decree 
compels  the  other  party  to  produce  all  the  deeds,  papers, 
&c.,  in  his  custody  or  power,  from  which  reasonable  and 
solid  objections  to  the  title  may  be  furnished."  It  is  within 
this  principle  that  at  all  events  the  requisition  should  be 
answered  so  far  as  regards  the  question  whether  there  are 
any  incumbrances  not  appearing  on  the  abstract.  As  re- 
gards the  solicitors,  it  is  argued  that  their  answer  might 
make  them  criminally  liable,  but  they  can  only  be  made 
criminally  liable  if  they  act  with  a  fraudulent  intent. 
369]  [*5ames,  L.  J.:  You  need  not  trouble  yourself  about 
that  point. 

Baogallay,  L.J.:  Suppose  a  sale  under  conditions  that 
the  title  should  begin  twenty  years  ago,  must  this  requisi- 
tion be  answered  as  regards  matters  before  that  period?] 

I  do  not  contend  that  it  must ;  the  purchaser  would  be 
satisfied  if  the  inquiry  was  answered  so  far  as  regards  the 
title  which  the  purchaser  is  to  have. 

0)  5th  ed.,  p.  162,  808.  (>)  8  Mer.,  124,  187. 

(»)  7th  ed.,  p.  410.  (*)  6  Vea.,  646,  658. 
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[James,  L.J.:  The  order  under  appeal  is  not  so  limited  ; 
it  requires  a  fall  answer  to  a  very  wide  and  searching  inter- 
rogatory.] 

A  vender  is  boand  to  disclose  a  latent  defect,  and  if  I  ask 
him  whether  there  is  one,  I  am  only  asking  him  to  do  what 
the  court  holds  it  his  duty  to  do.  I  rely  on  the  principle  of 
the  two  cases  before  Lord  Eldon,  and  on  the  decision  in  In 
re  Solomon  and  Davey  (*). 

[James,  L.J.:  The  obligation  to  answer  such  interrogato- 
ries would  Seriously  embarrass  a  vendor  resident  abroa.d.] 

That  would  only  be  an  occasional  inconvenience,  and  the 
Vice-Chancellor,  in  In  re  Solomon  and  Davet/y  intimates 
that  in  such  a  case  the  purchaser  may  be  obliged  to  com- 
plete without  an  answer.  It  is  much  better  for  both  parties 
that  incumbrances  should  be  discovered  at  an  early  sta^e. 
The  practice  of  conveyancers  is  in  favor  of  this  kind  of  in- 
quiry :  Dart's  Vendors  and  Purchasers  (*). 

[James,  L.J.:  That  requisition  does  not  go  nearly  so  far 
as  yours.] 

brummond  v.  Tracy  (•)  is  in  favor  of  it,  and  the  opinion 
of  Vice  Chancellor  Hall  is  entitled  to  great  weight  from  his 
extensive  practice  as  a  conveyancer. 

James,  L.J.:  I  am  of  opinion  that  the  question  put  by 
the  purchaser  is  anything  but  a  requisition ;  it  is  a  searching 
interrogatory  put  to  the  vendors  and  their  solicitors.  As  I 
understand  the  law,  a  vendor  is  bound  to  furnish  an  ab- 
stract of  title,  and,  upon  the  requisition  of  the  purchaser, 
to  verify  it  or  complete  it  on  any  point  on  *which  it  [370 
appears  defective.  That  is  evidence  verifying  the  title  shown 
by  the  abstract.  But  if,  in  addition  to  this,  questions  are 
to  be  asked  for  the  purpose  of  negativing  the  existence  of 
incumbrances,  where  is  the  matter  to  end  \  There  is  no  judi- 
cial authority  in  favor  of  such  a  requisition  except  that 
of  the  judge  from  whom  the  present  appeal  is  brought.  It 
19  obvious  from  the  expressions  in  Mr.  Dart's  book,  and 
from  what  Mr.  Christie  is  reported  to  have  said,  that  the 
practice  of  asking  such  a  question  is  of  modern  growth,  and 
though  the  settled  practice  of  conveyancers  is  to  be  looked 
upon  as  part  of  the  common  law,  I  do  not  think  that  a  mod- 
ern practice  in  which  some  conveyancers  differ  from  others 
is  to  be  treated  as  part  of  the  law  of  the  land,  so  as  to  make 
it  part  of  a  contract  for  the  sale  of  land  that  the  vendor  sub- 
jects himself  and  his  solicitors  and  agents  to  give  answers 
to  such  questions  as  this.  The  introduction  of  new-fangled 
requisitions  of  this  kind  is  dangerous  and  ought  to  be  dis- 

(»)  AnU,  p.  866  n.  («)  5th  ed.,  460.  («)  Joh.,  608,  612. 
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couraged,  as  tending  to  increase  the  expense  and  delay  in 
the  investigation  of  titles,  which  already  are  almost  a  dis- 
grace to  the  law  of  the  country.  What  might  be  the  result 
of  such  a  question  as  that  mentioned  in  Mr.  Dart's  book, 
''Are  you  aware  of  any  document,  judgment,  or  charge 
affecting  the  title  in  the  property  not  noticed  in  the  abstract, 
and  which,  if  remaining  undisclosed,  may  prejudicially  affect 
the  purchaser  ?"  The  vendor  might  say,  '*iknow  nothing 
about  the  title;  I  suppose  that  if  there  had  been  any  in- 
cumbrance my  solicitors  would  have  disclosed  it."  How  is 
the  inquiry  to  be  carried  further  ?  But  in  the  present  case  the 
inquiry  goes  on  to  ask  after  ''any  fact  or  omission  affecting 
the  property."  Is  a  vendor  to  be  expected  to  remember 
every  restrictive  covenant  to  which  the  property  is  subject. 
A  person  in  New  Zealand  may  have  occasion  to  sell  his 
property  in  haste ;  is  the  sale  to  be  delayed  until  an  answer 
to  this  inquiry. has  been  obtained  from  the  antipodes! 
What  is  the  good  of  such  an  inquiry  ?  Every  solicitor  knows 
that  he  is  subject  to  civil  and  criminal  responsibility  if  he 
wilfully  suppresses  matters  prejudicially  affecting  the  title. 
The  purchaser  is  entitled  to  say,  '*I  have  received  this  ab- 
stract ;  I  presume  that  you  remember  the  provisions  of  the 
act  as  to  suppressing  incumbrances,  and  that  I  may  rely  on 
371]  the  abstract  as  being  complete,  and  I  warn  *yon 
that  you  incur  criminal  liability  if  it  is  not  so."  The  order 
under  appeal  shows  how  difficult  it  is  to  apply  the  rule  that 
such  an  inquiry  must  be  answered,  for  it  orders  the  solicitors 
to  make  a  full,  sufficient,  and  complete  answer  to  the  in- 
quiry, an  order  for  disobeying  which  they  might  be  com- 
mitted, and  which  could  only  be  satisfied  by  every  one  of 
them  making  a  declaration  as  to  whether  he  knew  of  any 
incumbrance.  This  is  a  new  practice,  for  which  there  is  no 
authority,  and  I  am  of  opinion  that  the  purchaser's  applica- 
tion ought  to  have  been  refused  with  costs.  The  vendors 
will  have  the  costs  of  the  appeal. 

Baooallay,  L.  J.:  I  am  of  the  same  opinion,  and  for  the 
same  reasons.  It  is  conceded  that  the  order  cannot  be  sus- 
tained to  its  full  extent,  but  it  is  contended  that  an  answer 
ought  to  be  given  so  far  as  regards  judgment  debts,  incum- 
brances, or  any  other  thing  not  appearing  on  the  abstract 
which  would  prejudicially  affect  the  title.  Except  as  re- 
gards incumbrances,  which  can  be  found  by  the  usual 
searches,  this  would  not  go  beyond  what  a  vendor's  solicitor  is 
bound  to  put  in  his  abstract.  I  think  that  the  establishment 
of  a  right  to  have  an  answer  to  such  inquiries  would  lead  to 
a  loose  way  of  transacting  business.    A  solicitor  might  say  to 
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himself,  '*I  need  not  be  particular  about  making  my  ab- 
stract complete,  for  there  will  be  a  requisition  asking  whether 
it  is  so,  and  that  will  give  an  opportunity  of  supplement- 
ing it.  Such  a  course  of  practice  would  not  only  increase 
expense  but  cause  additional  obstacles  in  the  way  of  inves- 
tigating titles. 

Bramwell,  L.J.:  I  am  of  the  same  opinion.  Contests 
as  to  the  sale  of  real  estate  come  more  frequently  before  the 
Chancery  Division  than  the  other  divisions ;  but  in  a  com- 
mon law  division  I  think  there  would  be  no  doubt  in  this 
case.  Suppose  that  the  vendor  refuses  to  answer  this  requi- 
sition, ana  the  purchaser  thereupon  refuses  to  complete  and 
brings  an  action  for  his  deposit.  He  would  have  to  make, 
out  a  breach  of  contract,  and  for  that  purpose  must  establish 
that  the  vendor  had  refused  to  answer  a  question  which  it 
was  his  duty  to  answer,  or  that  a  good  title  had  not  been 
shown.  *He  could  not  make  out  either  of  these  [372 
points.  The  ground  on  which  the  vendor  would  have  suc- 
ceeded at  law  is  an  equally  good  ground  for  his  succeeding 
here — that  there  is  no  duty  to  answer  such  a  question,  and 
that  a  good  title  has  been  shown. 

Solicitors:  Prior ^  Bigg^  Church  <6  Adams;  Gregory^ 
Mowcliffes  &  Hawle. 


[10  Chancery  Division,  872.] 
Lush,  J.,  Oct.  28:   C.A.,  Not.  2,  1878. 

In  re  Ivory. 
Hankin  v.  Turner. 

[1878    I.     146.] 

Letter*  of  Adminitiration — Re6  Jttdicata — Practice — Security  for  Coeta — Ettles  of 

Court,  1876,  Oriier  lviii,  r.  16. 

Letters  of  administrfttion  of  the  estate  of  an  intestate  were  granted  ex  parte  to 
the  defendant,  as  "  his  natural  and  lawful  brother  of  the  half-blood."  The  plaintiff, 
who  was  an  uncle  of  the  intestate,  then  commenced  an  action  in  the  Chancery 
Division  for  the  administration  of  the  estate,  alleging  that  the  defendant  was  ille- 
gitimate, and  that  he  himself  was  next  of  kin ;  and  moved  for  a  receiver  and  an 
injunction  : 

Held,  by  Lush,  J.,  that  the  application  must  be  refused,  for  that  as  long  as  the 
letters  of  administration  remained  in  force  they  were  conclusive  evidence  that  the 
defendant  was  one  of  the  next  of  kin,  and  that  the  plaintiff's  proper  course  of  pro* 
cedure  was  to  apply  in  the  Probate  Division  to  have  them  recalled. 

The  plnintiff,  who  was  in  receipt  of  ]iarochial  relief,  having  appealed  from  this 
refusal,  was  ordered  by  the  Court  of  Appeal  to  give  security  for  the  costs  of  the  ap- 
peal, the  court  being  of  opinion  that  the  appeal  was  a  speculative  one. 

Per  Cotton,  L.J. :  The  insolvency  of  an  appellant  is,  prima  facie,  a  sofficient  rea- 
son for  ordering  him  to  give  security  for  costs. 
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James  Ivory  having  died  on  the  2d  of  September,  1878, 
intestate,  letters  of  adnaiuistration  to  bis  estate  were,  on  the 
30th  of  September,  1878,  granted  ex  parte  to  the  defendant, 
as  the  intestate's  ^'natnral  and  lawful  brother  of  the  half- 
blood." 

The  plaintiff,  who  was  the  maternal  nncle  of  the  intestate, 
commenced  an  action  in  the  Chancery  Division  on  the  8th 
of  October,  1878,  against  the  defendant  for  the  administra- 
tion of  the  personafestate  of  the  intestate,  and  for  a  receiver 
and  injunction,  alleging  the  defendant  to  be  illegitimate  and 
himself  to  be  the  sole  next  of  kin. 

373]     *0n   the  23d  of  October,  1878,  the  plaintiff  moved 
before  Mr.  Justice  Lush  for  a  receiver  and  injunction. 

Pheaiy  for  the  motion. 

Marten^  Q.C.,  and  Jason  Smiih^  for  the  defendant :  The 
court  will  not  entertain  an  application  which  proceeds  on 
the  footing  that  the  defendant  does  not  fill  that  character 
on  the  ground  of  which  the  Probate  Division  granted  ad- 
ministration are  granted  to  him.  The  letters  of  administra- 
tion are  granted  under  statute,  and  if  the  defendant  was  no 
relation  he  had  no  right  to  them.  But  the  propriety  of 
granting  them  cannot  be  disputed  here.  The  granting  ad- 
ministration, though  without  litigation,  is  a  judicial  act: 
Allen  V.  Dundas  (*).  The  court,  in  granting  the  letters,  pro- 
ceeded on  the  footing  that  the  defendant  was  a  half-brotner, 
and  that  amounts  to  a  decision  of  the  court  that  he  was  so, 
Barrs  v.  Jackson  Q ;  and  that  is  conclusive  till  the  letters  are 
recalled.  The  plaintiff  is  seeking  to  fix  a  trust  on  the  de- 
fendant on  a  ground  which  goes  to  the  legal  title  as  well  as 
the  beneficial  title,  and  the  rrobate  Division  is  the  proper 
forum  :  Meluish  v.  Milton{*).  The  court  cannot  go  behind 
the  letters  of  administration  and  treat  them  as  go<^  for  one 
purpose  and  bad  for  another:  Pinney  v.  Hunt{^), 

Phear^  in  reply:  The  title  claimed  by  the  defendant  is 
twofold — legal  and  beneficial.  I  only  dispute  his  beneficial 
title,  and  the  Probate  Division  has  not  adjudicated  upon 
that.  Suppose  a  creditor  obtained  letters  of  administi-a- 
tion,  and  then  another  creditor  instituted  an  administration 
suit,  audit  ultimately  turned  out  that  the  administrator  was 
not  a  creditor,  surely  it  would  not  be  necessary  to  have  the 
letters  of  administration  revoked  in  order  to  prevent  his 
obtaining  payment.  The  ex  parte  statement  of  a  person 
who  obtains  a  grant  of  administration  cannot  estop  other 
people.     Again,  if  one  of  the  next  of  kin  obtained  a  grant 

0)  8  T.  R.,  126.  (•)  8  Ch.  D.,  27 ;  17  Eng.  R.,  771. 

O  1  Ph.,  682.  (*)  6  Ch.  D.,  98 ;  22  Eng.  R.,  678. 
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of  administration^  alleging  himself  to  be  sole  next  of  kin, 
would  a  ^rant  to  him  *a8  such  preclude  the  other  [374 
next  of  km  from  obtaining  their  snares  until  the  letters  were 
revoked?  If  the  Grown  takes  out  administration  on  the 
ground  that  there  are  no  next  of  kin,  and  then  next  of  kin 
turn  up,  they  always  obtain  their  rights  in  an  administra- 
tion suit  without  any  recall  of  the  letters  of  administration. 
The  only  title  conferred  by  the  letters  of  administration  is  a 
legal  title,  and  when  granted  ex  parte^  though  it  might  be 
otherwise  if  the  plaintiff  had  been  cited,  thev  do  not  involve 
any  adjudication  on  the  beneficial  title.  The  cases  do  not 
show  that  the  grant  of  probate  is  conclusive  as  to  anything 
more  than  who  is  personal  representative  and  what  are  the 
contents  of  the  will,  nor  that  the  grant  of  administration  is 
conclusive  as  to  anything  more  than  who  is  legal  personal 
representative. 

Lush,  J.:  I  am  of  opinion  that  this  is  not  a  question 
which  this  court  can  entertain,  and  that  this  motion  ought 
to  be  refused. 

The  application  is,  in  substance,  to  revoke  or  to  neutralize 
the  letters  of  administration.  This  is  not  a  case  where  the 
applicant  claims  community  of  interest  with  the  administra- 
tor. If  he  had  admitted  that  the  administrator  was  one  of 
the  next  of  kin,  alleging  himself  to  be  another,  it  would  be 
a  different  matter ;  but  his  case  is  that  the  administrator  is 
not  of  kin  at  all  to  the  intestate,  and  therefore  not  entitled 
at  all  to  the  administration.  This  is  not  a  special  adminis- 
tration, nor  is  it  a  limited  administration,  but  it  is  the  ordi- 
nary administration  granted  under  the  statute.  The  statutes 
81  Bdw.  3,  s.  1,  and  21  Hen.  8,  c.  6,  s.  3,  oblige  the  court 
to  grant  administration  to  the  next  of  kin,  and  it  is  only 
in  default  of  any  next  of  kin  applying  for  it,  and  in  case  of 
their  refusing  to  take  out  letters  of  administration,  that 
administration  may  be  granted  to  a  creditor.  The  present 
administrator  applied  for  letters  of  administration  as  the 
next  of  kin,  and,  as  the  next  of  kin,  they  were  granted  to 
him.  If  he  was  not  the  next  of  kin,  the  Probate  Division 
has  been  deceived,  and  the  application  must  be  made  to  that 
court  to  revoke  its  grant.  It  can  only  grant  administration 
to  the  next  of  kin,  and  if  the  party  applying  is  not  the  next 
of  kin,  the  court  has  no  power  to  grant  it  to  him ;  although, 
so  long  as  the  letters  remain,  they  are  binding  upon  this 
*and  every  other  court.  I  do  not  think  that  that  is  [375 
now  in  issue.  I  do  not  say  that  it  is  not  competent  for  this 
court  to  try  the  matter  since  the'  Judicature  Act,  but  the 

26  Eng.  Rep.  97 
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Probate  Division  is  certainly  the  proper  division  in  which  to 
try  it.  It  is  admitted  by  Mr.  Phear  that  if  the  present  appli- 
cant had  been  cited,  and  the  court  had  npon  hearing  the  parties 
determined  that  the  present  administrator  was  the  next  of 
kin,  that  question  could  not  be  re-opened  in  any  other  divi- 
sion of  the  High  Court.  There  are  abundant  authorities  for 
that  proposition.  Those  authorities  hold  good  notwithstand- 
ing that  this  was  not  a  contentious  suit,  because  the  grant- 
ing of  the  letters  of  administration  is  a  judicial  act  of  the 
court,  and  if  the  Probate  Division  has  been  deceived,  and 
granted  them  to  the  wrong  persons,  that  court  is  the  proper 
tribunal  to  set  the  matter  right  and  to  grant  administration 
to  the  right  persons;  but  as  long  as  these  letters  of  adminis- 
tration are  in  force  I  do  not  think  I  can  entertain  the  appli- 
cation here  by  Mr.  Phear's  client,  which  is  in  fact  to  make 
the  defendant  a  trustee  for  him,  although  he  obtained  the 
grant  in  another  character.  Mr.  Phear  says,  give  me  all 
the  assets  and  let  him  do  all  the  duty.  That  is  not  the  foot- 
ing on  which  he  applied  for  and  obtained  the  letters  of  ad- 
ministration. The  ri^ht  to  administration  follows  the  right 
to  the  property,  and  if  the  party  has  no  right  to  the  prop- 
erty he  has  no  right  to  the  letters  of  administration.  I 
think  that  the  application  must  be  to  the  Probate  Division 
to  revoke  the  letters  of  administration  now  existing  and  to 
grant  them  to  Mr.  Phear's  client  as  sole  next  of  kin. 
The  motion  will  be  refused  with  costs. 


The  plaintiff  appealed  from  this  refusal.  On  the  2d  of 
November  the  defendant  moved  that  the  plaintiff  might  be 
ordered  to  give  security  for  the  costs  of  the  appeal.  It  was 
deposed  to,  and  not  denied,  that  the  plaintiff  was  a  pauper 
receiving  outdoor  parish  relief. 

Marten^  Q.C.,  and  Jason  Smithy  for  the  motion,  referred 
to  Order  lviii,  r.  16. 

Phear ^  for  the  plaintiff :  Poverty  alone  is  not  a  sufficient 
376]  ground  for  ordering  security  for  *cost8,  as  was  held 
by  the  Court  of  Appeal  in  Usil  v.  Brearley  (*).  The  appeal 
here  is  reasonable.  I  am  not  seeking  to  interfere  with  the 
appointment  of  the  administrator  by  the  Probate  Division, 
and  there  is  therefore  no  sufficient  ground  why  I  should  be 
put  to  proceed  in  that  division.  I  am  only  asking  to  have 
the  assets  administered  according  to  the  true  beneficial  title. 
The  object  of  this  application  is  only  to  embarrass  the  plain- 
tiff, for  the  appeal  might  be  heard  at  no  greater  expense  than 
the  present  motion. 

(')  8  C.  p.  D.,  206. 
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Eabl  Cairns,  L.C:  I  entertain  no  doubt  that  this  is  a 
case  in  which  secarity  for  the  costs  of  the  appeal  ought  to 
be  given.  The  circumstances  are  singular.  The  plaintiff 
alleges  that  he  stands  in  a  particular  relationship  to  the  de- 
ceased ;  that  he  was  his  maternal  uncle,  and  is  his  next  of 
kin  or  one  of  his  next  of  kia.  The  defendant  alleges  that  he 
is  the  half-brother  of  the  deceased,  and  is  his  next  of  kin  or 
one  of  his  next  of  kin,  and  has  obtained  letters  of  adminis- 
tration on  that  footing.  The  plaintiff  says  that  the  defend- 
ant is  illegitimate,  and  therefore  not  one  of  the  next  of  kin ; 
he  takes  no  step  to  have  the  letters  of  administration  recal- 
led, but  his  case  is, ''I  am  entitled  to  sue  yo^u  here,  and  call 
upon  you  to  administer  the  property  which  you  hold  under 
an  instrument  alleging  ^ou  to  be  one  of  the  next  of  kin  in  a 
manner  wholly  inconsistent  with  your  being  one  of  such 
next  of  kin."  This  seems  an  attempt  to  do  what  is  called 
in  Scotch  law  approbating  and  reprobating,  to  claim  the 
benefit  of  the  services  of  the  defendant  upon  the  footing  of 
his  being  a  legitimate  relation  of  the  intestate,  and  to  assert 
at  the  same  time  that  he  is  not  such  a  relation.  The  person 
conducting  this  contest  is  stated  in  evidence  to  be  a  pauper 
receiving  parochial  relief,  and  this  evidence  is  not  rebutted. 
It  is  not  necessary  to  decide,  and  I  do  not  wish  to  decide, 
what  does  not  arise,  whether  in  every  case  where  the  appel- 
lant is  a  pauper  the  court  will  require  security  for  costs ; 
but  certainly,  where  a  pauper  comes  forward  to  engage  in 
such  a  contest  as  this  there  are  special  circumstances  which 
will  induce  the  Court  of  Appeal  to  order  him  to  give  security. 

*Baggallay,  L.J.:  I  agree  that  in  circumstances  [377 
such  as  those  of  the  present  case  security  ought  to  be  given. 

Brett,  L.J.:    I  am  of  the  same  opinion. 

Cotton,  L.J.:  I  also  am  of  the  same  opinion.  I  think 
that  the  insolvency  of  an  appellant  is  prima  facie  a  suffi- 
cient reason  for  ordering  him  to  give  security  for  costs, 
though  in  some  cases  the  court  may  not  order  him  to  do  so. 
In  the  present  case  there  is  nothing  to  exempt  him  from 
giving  security. 

The  appellant  was  or^red  to  deposit  £20  in  court,  and 
having  failed  to  do  so,  the  appeal  was  on  the  27th  of  No- 
vember dismissed  for  want  of  prosecution. 

Solicitors :  W,  Millman  ;  W.  Richard  Preston. 

That    letters  of  administration  are  dick,  10  Hun,  174;    Illinois,  etc.,   «. 

conclasive  when  attacked  collaterally,  Cragin,  71  Ills.,  177;  Morelandv,  Law- 

if  issued  by  a  coart  having  jurisdiction  rence,  23  Minn.,  84. 

to  grant  them:    see  24  Kng.  R.,  243  As  to  validity  of  letters  granted  upon 

note  ;  ante,  12  note  ;  Sullivan  v.  Fos-  estate  of  a  living  person,  see  1  Am.  Law 
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Bev.  (N.S.),  337,  21  Alb.  L.  J.,  65,  84,  new  letters  to  the  proper  peraon  :  Had- 

30  Am.  Bep.,  748  note.  don  v.  Lundjr,  59  N.  T.,  321,  affirming 

Where  a  surrogate  having  jarisdic-  3  Thomp.  &  Cook,  777  ;  Bailev  c.  Hil- 

tion  to  gnnt  letters  on  the  death  of  a  ton,  14  Han,  3,  6-7  ;  Irwin  e.  Bank,  38 

party,  grants  sach  letters,  and  it  tarn  U.  C.  Q.  B.,  375  ;   Matter  of  Cohen's 
oat  the  party  supposed  to  be  dead  be  •  Estate,  58  How.  Pr.,  496 ;  CGara  e. 

living,  a  payment  made  to  the  repre-  Eisenlor,   38  N.   Y.,   296 ;  Proctor  e. 

sentative  so  appointed  is  valid  :  Bode-  Wantmaker,  1  Barb.  Chy.,  802  ;  3  Bed- 

rigas,  etc.,  v.  East,  etc.,  63  N.  T.,  460.  ford  on  Wills  (2d  ed.),   115  ;    2  id. 

Cantrd :  Jochumsen  v.  Savinfifs  Bank,  (1st  ed.),  103-4  ;  Kerr  v.  Kerr,  41  N.  T., 

3  Allen,  87  ;  D'Abusmont  v.  Jones,  22  272 ;  Matter  of  Qement,  25  N.  J.  Eq., 

Alb.   L.  J.,  229,  11  Cent.  L.  J.,  253,  506.  510  and  namerons  cases  cited. 

Tenn.  Sap.  Coart ;  Melia  v.  Simmons,  See  Estate  of  Miliken,  iMyrickProb. 

45  Wise.,  334,   30  Amer.   Bep.,   746,  Bep.,  88;  that  same  thing  will  be  done 

748  note.  if  granted  without  jurisdiction  in  fadi. 

Otherwise  if  letters  granted,  where  Though  until  revoked  they  are  valid, 

letters  were  issued  by  a  clerk  without  if  the  court  had  jurisdiction,  and  any 

the  surrogate  passing  upon  the  ques-  payment  or  other  act  by  the  represen- 

tion  :  Boderigas  v.  East,  etc.,  76  N.  T.,  tative  dt  facto  is  valid  :  Irwin  «.  Bank, 

319,  affirming  43  N.  Y.  Superior  Ct.  B.,  38  U.  C.  Q.  B.,  375  ;  Boderigas  o.  East, 

217.  etc.,  63  N.  Y.,  460. 

See  1  Am.  Law  Bev.  (N.S.).  337.  When  issued  to  a  competent  person. 

Where  letters  of  administration  are  they  will  not  be  revoked  upon  a  subee- 

procured  from  a  probate  court  by  fraud-  quent  claim  by  one  who  was  inoompe- 

ulent  representations  or  concealment,  tent  at  the  time  :  Sharpe's  Appeal,  87 

the   court  granting  such  letters  has  Penn.  St.  B.,  163. 
power  to  revoke  uiem,  and  to  grant 


[10  Chancery  Division,  877.J 
M.B.,  July  8:    C.A.,  Nov.  5,  1878. 

Bbown  V.  Smith. 

[1878    B.     301.] 
Infatti — Maintenance — Allowance  for  ptut  Maintenance. 

A  person  who  was  tenant  for  life  under  a  will  of  a  property  producing  a  net 
income  of  about  £140,  died  insolvent  in  1863,  leaving  a  daughter  not  a  year  old, 
who  thereupon  became  entitled  to  the  property,  and  a  widow.  The  father  was  the 
son  of  a  retired  tradesman  in  a  small  way  of  business.  In  November,  1853,  the 
widow  being  wholly  without  means  of  support,  an  order  was  made  directing  the 
whole  income  to  he  applied  for  the  maintenance  of  the  infant,  and  directing  the  two 
persons  who  were  trustees  of  the  will  to  pay  it  to  the  widow  for  that  purpose.  One 
of  the  trustees  died  in  1861.  In  1863  the  widow  married  a  gentleman  of  g^ood 
position  but  small  means.  No  fresh  application  to  the  court  was  made,  but  the  sur- 
viving trustee  went  on  paying  the  whole  income  to  the  mother  till  1873,  when  the 
daughter  came  of  age.  The  daughter  then  filed  her  bill,  alleging  that  after  her 
mother^s  second  marriage  the  payment  of  the  whole  income  to  her  was  improper, 
and  asking  to  have  an  account  of  the  past  income,  and  to  have  the  balance  of  it 
378]  P&id  to  herself  after  deducting  a  proper  allowance  for  her  ^maintenance  and 
education.  It  was  shown  that  the  plaintiiT  had  been  well  educated,  and  had  lived 
as  a  lady,  that  her  social  position  had  been  much  improved  by  her  mother's  mar- 
riage, and  that  the  income,  so  far  as  not  expended  on  herself  personally,  had  been 
applied  towards  the  expenses  of  the  8tep-father*s  establishment,  of  which  she  had 
the  benefit: 

Held,  by  the  Master  of  the  Bolls,  that  the  order  for  maintenance  ceased  to  be 
operative  on  the  death  of  one  of  the  trustees,  but  that  the  allowance  of  the  whole 
income  for  maintenance  would,  under  the  circumstances,  have  been  sanctioned  by 
the  court  if  applied  to  on  the  death  of  the  trustee,  and  again  on  the  mother*8  mar- 
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riage,  and  that  the  whole  income  ought,  therefore,  now  to  be  treated  as  having  been 
properly  applied. 

On  appeal,  the  decision  that  the  income  ought  to  be  treated  as  properly  applied 
was  affirmed,  but  the  court  was  of  opinion  that  the  order  for  maintenance  had 
come  to  an  end  only  on  the  marriage  of  the  mother,  and  not  on  the  death  of  the 
trustee. 

John  Rattray  died  on  the  25th  of  May,  1853,  intestate 
and  insolvent.  He  bad  been  tenant  for  life  of  real  and  per- 
sonal estate  under  two  wills,  of  which  Mark  Smith  and  Mi- 
chael Paterson  were  the  trustees.  Upon  his  death  this  prop- 
erty devolved  upon  his  daughter  and  only  child,  the  plain- 
tiff, as  regards,  the  personalty  absolutely  and  as  regards  the 
realty  in  tail.  She  was  born  on  the  29th  of  July,  1862, 
The  gross  income  of  the  property  was  about  £160,  and  the 
net  income  about  £140. 

On  the  17th  of  June,  1853,  the  trustees  of  the  wills  applied 
in  chambers,  in  the  matter  of  the  infant,  for  an  order  for  a 
guardian  and  maintenance.  By  the  direction  of  the  judge 
the  eTUmmons  was  amended  by  making  it  an  application  by 
the  infant  by  her  next  friend,  and,  upon  evidence  that  the 
infant's  mother  was  wholly  without  means  of  support,  Vice- 
Chancellor  Stuart,  on  the  8th  of  November,  1853,  made  an 
order  that  the  whole  of  the  income  should  be  allowed  for 
the  maintenance  and  education  of  the  plaintiff  from  the 
death  of  her  father,  and  should  be  paid  by  Smith  and  Pa- 
terson to  the  mother  for  that  purpose  during  the  minority  of 
the  pjaintiff,  or  until  further  order. 

Paterson  died  on  the  4th  of  March,  1861.  In  1863  Mrs. 
Rattray  married  Captain  Weatherlev.  No  application  was 
made  to  the  court,  but  Smith,  withbut  any  further  order, 
continued  to  pay  the  whole  income  of  the  property  to  Mrs. 
Weatherley  until  July,  1873,  when  the  plaintiff  attained 
twenty-one.  Captain  Weatherley  died  in  1872,  and  Mrs. 
Weatherley  was  his  executrix.  The  plaintiff,  *until  [379 
she  attained  twenty-one,  resided  with  her  mother  before, 
during,  and  after  the  second  coverture. 

On  the  29th  of  July,  1873,  the  plaintiff  intermarried  with 
Thomas  Watson  Brown,  and  on  the  11th  of  September, 
1873,  filed  her  bill  against  Mark  Smith,  Mrs.  Weatherley, 
and  the  representatives  of  Paterson,  alleging  that  after  Mrs. 
Weatherley' s  second  marriage  the  payment  of  the  plain- 
tiff's whole  income  to  Mrs.  Weatherley  was  improper,  and 
that  the  balance  of  such  income,  after  deducting  £50  a  year, 
or  such  sum  as  the  plaintiff's  maintenance  and  education 
cost,  or  ought  to  have  cost,  ought  to  be  repaid  out  of  the 
assets  of  Weatherley,  so  far  as  he  received  it,  and  by  Mrs. 
Weatherley  so  far  as  she  received  it,  and  ought,  if  neces- 
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sary,  to  be  decreed  to  be  made  good  by  the  trustees,  and 
praying  for  relief  on  that  footing. 

On  the  17th  of  Decern  t>er,  1876,  the  canse  came  on  before 
the  Master  of  the  Rolls,  who  was  of  opinion  that  on  the 
death  of  Paterson  an  application  onght  to  have  been  made 
to  the  court  to  sanction  the  continuance  of  the  payments  by 
the  surviving  trustee,  and  that  the  payments  from  that  time 
were  made  without  authority.  His  Lordship  made  a  decree 
containing  an  inquiry  ^^  whether  the  whole  of  the  net 
income  of  the  plaintiff,  after  expenses  and  repairs  as  from 
and  after  the  4th  of  March,  1861,  the  date  of  the  death  of 
the  said  Michael  Paterson,  was,  under  the  circumstances, 
proper  to  be  allowed  for  the  maintenance  and  education  of 
the  plaintiff  during  her  minority,  and  if  not,  to  inquire  how 
much  is  proper  to  be  allowed,  and,  if  it  shall  be  found  that 
the  whole  of  such  net  income  was  not  proper  to  be  allowed, 
then"  an  account  was  directed  of  income  of  the  plaintiff 
come  to  the  hands  of  Mark  Smith  and  of  Mr.  and  Mrs. 
Weatherley  after  the  4th  of  March,  1801,  during  the  mi- 
nority of  the  plaintiff. 

The  Chief  Clerk,  on  the  27th  of  Majr,  1878,  certified  that 
the  whole  of  the  net  income  of  the  plaintiff  from  and  after 
the  4th  of  March,   1861,  was,    under  the  circumstances, 

S roper  to  be  allowed  for  her  maintenance  and  education 
uring  her  minority.     The  plaintiff  applied  to  vary  this 
certificate. 

Upon  this  inquiry  the  plaintiff  made  an  affidavit  com- 
plaining very  much  of  tne  way  in  which  she  had  been 
treated  during  her  minority,  and  aiming  at  showing  that 
380]  nothing  like  the  whole  *amount  of  the  income  had 
been  expended  in  her  maintenance  and  education,  a  proper 
allowance  for  which,  she  contended,  would  be  JE80  a  year. 
It  appeared  that  the  plaintiff's  father,  who,  as  above  stated, 
had  died  insolvent,  was  the  son  of  a  tradesman  who  had 
retired  upon  a  very  small  property.  Captain  Weatherley, 
who  had  been  a  captain  in  the  Northumberland  militia,  was 
a  gentleman  moving  in  good  society,  though  his  means 
were  not  large;  and  several  independent  witnesses,  who 
had  been  friends  of  his,  deposed  that  the  plaintiff  had  been 
educated  as  a  lady,  was  always  dressed  as  such,  brought 
into  good  society,  and  treated  by  her  step-father  with  great 
kindness,  and  that  her  social  position  had  been  very  much 
improved  by  her  mother's  marriage. 

The  summons  to  vary  was  heard  before  the  Master  of  the 
Rolls  on  the  8th  of  July,  1878. 

Waller^  Q.C.,  and  hunting,  for  the  application  to  vary 
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the  certificate:  The  Chief  Clerk's  certificate  ought  to  be 
varied,  as  the  whole  of  the  plaintiff's  net  income,  amount- 
ing to  about  £140  a  year,  was  much  more  than  was  necessary 
for  her  maintenance,  and  more  than  ought  to  have  been 
allowed  to  Mrs.  Weatherley.  So  much  of  the  income  paid 
to  her  since  her  marriage  as  is  shown  by  the  evidence  not  to 
have  been  expended  for  the  plaintiff's  maintenance  or 
benefit  ought  to  be  disallowed. 

Marteriy  Q.C.,  and  PhiUpotts^  for  the  mother. 

Roxburgh^  Q.C.,  and  Russell  Roberts^  for  the  surviving 
trustee. 

Chittyy  Q.C.,  and  Crossley^  for  the  representatives  of  the 
deceased  trustee. 

Jessel,  M.R.,  after  stating  the  circumstances  of  the  case, 
continued :  The  question  I  have  to  consider  is,  whether  a 
fair  allowance  was  made  to  the  mother  under  all  the  circum- 
stances, and  whether  the  child  was  fairly  and  properly 
maintained  and  educated.  It  is  not  the  practice  of  the 
court  when  it  allows  these  moderate  sums  of  £100  or  £200  a 
year  to  a  parent  or  relative  to  inquire  too  *minutely  [381 
into  the  mode  in  which  the  sum  is  expended.     It  is  sup- 

!>osed  that  the  person  who  takes  that  child  into  his  or  her 
louse  does  not  keep  separate  accounts  of  every  item  of 
rent  and  taxes,  of  every  bit  of  furniture  bought  for  the  use 
of  the  infant,  or  bought  for  the  use  of  other  people,  and  of 
the  number  of  rides  in  the  carriage  the  infant  takes  as  com- 
pared with  the  other  members  of  the  household.  That  is 
not  the  meaning  of  it.  What  the  court  does  is  to  allow  a 
fair  sum  for  the  maintenance  and  education  of  the  infant, 
and  to  see  that  the  infant  is  fairly  maintained  and  educated 
having  regard  to  the  sum  allowed.  The  court  frequently 
allows  a  larger  sum  than  is  actually  required  for  the  main- 
tenance of  the  infant  on  purpose.  For  instance,  it  may  be 
that  it  is  more  to  the  advantage  of  the  infant  to  pay  the 
larger  sum  in  order  to  induce  the  person  to  take  the  infant. 
I  will  give  an  illustration  of  that  by  mentioning  a  case 
which  occurred  not  very  long  ago  in  my  chambers.  There 
was  a  young  lady  of  very  large  fortune  who  had  attained 
an  age  at  which  it  was  desirable  to  introduce  her  into  so- 
ciety. She  had  neither  mother  nor  father.'  It  was  repre- 
sented to  me  that  a  lady  of  excellent  rank,  but  whose 
income  was  by  no  means  such  as  to  enable  her  to  live  in  the 
style  she  desired  to  do,  was  willing  to  take  the  young  lady 
and  introduce  her  into  society  on  receiving  a  very  consider- 
able allowance.  On  considering  it,  I  came  to  the  conclu- 
sion that  it  was  a  very  desirable  arrangement  for  the  young 
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lady,  and  I  made  this  allowance,  which  was  more  than  was 
required  for  the  infant,  the  balance  being  expended  on  the 
establishment,  which  would,  no  doabt,  ultimately  tend  to 
the  infant's  benefit,  although  the  sum  expended  very  much 
exceeded  anything  which  was  the  actual  cost  of  the  infant's 
maintenance. 

In  all  these  matters  we  look  to  the  infant's  benefit.  It 
constantly  happens  in  the  case  of  relatives  that  they  would 
be  willing  to  take  the  infant  as  a  member  of  their  family. 
Nothing  would  be  more  advantageous  for  an  orphan  girl, 
for  instance,  than  that  she  should  be  brought  up  by  a  rela- 
tive, and  with  her  cousins  and  other  relatives  ;  but  you  can- 
not expect  that  a  person  would  take  the  infant  for  the  hare 
cost  of  her  maintenance  and  education  ;  as  a  general  rule 
this  would  not  be  done ;  and  then  the  question  arises,  how 
much  is  it  worth  the  while  of  the  guardian  to  pay,  having 
382]  *regard  to  the  interest  of  the  infant,  over  and  above 
the  cost  of  maintenance,  to  induce  these  people  to  undertake 
the  charge. 

In  the  case  of  girls,  I  have  been  often  willing  to  pay  a  very 
considerable  sum,  because  I  know  how  essential  it  is  for 
their  interest  that  they  should  have  around  them  the  protec- 
tion of  members  of  their  own  family  of  mature  age  who 
have  an  interest  in  their  welfare,  and  who  would  guard  them 
from  the  numerous  temptations  and  dangers  to  which  girls 
between  the  ages  of  sixteen  and  twenty-one  are  especially 
liable.  It  by  no  means  follows  that  it  was  not  a  pro^)er 
thing,  and  not  the  best  thing  in  the  world,  to  pay  to  the 
step-father  more  than  the  cost  of  the  infant,  in  order  to  pro- 
cure the  right  to  remain  in  his  house,  and  to  visit  with  his 
friends,  and  to  enjoy  the  society  and  other  advantages  which 
are  annexed  to  such  a  position.  I  think  it  is  wrong  to 
reckon  up  the  number  of  shillings  or  the  number  of  pounds 
exactly  that  the  infant  costs.  You  must  look  at  the  whole 
circumstances  together,  and  say  whetjier  the  allowance  made 
was  not  a  fair  allowance.  Looking  to  these  circumstances, 
having  regard  to  the  evidence  which  has  been  adduced,  and 
not  saying  a  word  against  the  desire  to  tell  the  truth  on 
both  sides  (I  think  probably  some  deduction  should  be 
made  from  tne  (Statements  of  both  sides),  I  do  not  think  the 
court  would  have  hesitated  for  one  moment  in  granting  this 
allowance  of  £135  or  thereabouts  for  the  maintenance  of  the 
young  lady  until  she  attained  the  age  of  twenty- one.  I 
think  it  not  only  not  an  unfair  allowance,  but  a  fair  and 
moderate  allowance.  Therefore  I  think  the  Chief  Clerk^s 
certificate  must  be  affirmed  with  costs. 


Vol.  X.]  CHANCERY  DIVISION.  777 

C.A.  Brown  v.  Smith.  1878 

The  plaintiff  appealed  from  this  decision.  The  appeal 
was  heard  on  the  6th  of  November. 

Waller^  Q.C.,  and  Bunting ^  for  the  appellant:  The 
order  for  payment  to  the  mother  came  to  an  end  by  the  death 
of  one  of  the  trustees,  as  the  direction  to  pay  was  only  given 
to  the  two,  and  the  Master  of  the  Rolls  so  held. 

[Bagoallay,  L.  J.:  Can  that  be  so  in  the  case  of  a  mere 
order  to  make  payments  to  a  third  person  ? 

Cotton,  L.J.:  A  power  given  by  the  court  to  two  per- 
sons *would  no  doubt  come  to  an  end  by  the  death  [383 
of  one ;  but  I  do  not  agree  that  such  is  the  case  with  a  posi- 
tive direction  to  do  an  act  involving  no  discretion.] 

At  all  events  the  direction  to  pay  to  the  mother  became 
inoperative  on  her  marriage.  A  iresh  state  of  circumstances 
then  arose,  which  ought  to  have  been  brought  to  the  atten- 
tion of  the  court.  A  large  allowance  had  been  made  be- 
cause it  was  considered  for  the  benefit  of  the  child  to  remain 
with  the  mother,  and  it  was  necessary  to  allow  enough  to 
maintain  her  as  well  as  the  child  ;  but  she  might  have  mar- 
ried a  millionaire,  in  which  case  the  reason  for  so  large  an 
allowance  would  clearly  have  ceased.  The  Master  of  the 
Rolls  treated  this  as  a  case  of  prospective  maintenance; 
but  we  say  that  it  is  a  case  of  past  maintenance,  and  that 
Bruin  v.  Knott  {')  applies.  That  case  decides  that  in  allow- 
ing past  maintenance  you  cannot  go  beyond  what  has  actu- 
ally been  expended,  and  here  we  have  evidence  to  show  that 
not  nearly  the  whole  income  was  expended  for  the  benefit 
of  the  plaintiff. 

[Baggallay,  L.J.:  Does  not  the  form  of  the  inquiry  as- 
sume that  the  whole  income  has  been  expended? 

Cotton,  L.  J.:  My  present  impression  is  that  this  inquiry 
answers  to  that  directed  by  the  Vice  Chancellor  in  Bruin  v. 
Knotty  and  not  to  that  directed  by  the  Lord  Chancellor.] 

We  submit  that  it  is  substantially  the  same  as  that  of  the 
Lord  Chancellor,  and  leaves  the  question  open  whether  the 
whole  income  has  been  expended  on  the  minor ;  and  the  evi- 
dence shows  that  the  expenses  of  her  maintenance  and  edu- 
cation amounted  to  far  less  than  the  whole  income. 

Roxburgh^  Q.C.,  and  Bussell  Roberts^  for  the  surviving 
trustee ; 

Chitty^  Q.C.,  and  Crossley^  for  the  representatives  of  the 
deceased  trustee ;  and 

Marten^  Q.C.,  and  PhillpottSy  for  the  mother,  were  not 
called  upon. 

(')  1  Ph.,  672. 

26  Eng.  Rep.  98 
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Bagoallat,  L.J.:  At  the  hearing  of  this  canse  the  Mas- 
384]  ter  of  the  Rolls  directed  an  *inquiry  whether  the 
whole  of  the  income  as  from  the  4th  of  March,  1861,  was, 
under  the  circumstances,  proper  to  be  allowed  for  the  main- 
tenance and  education  of  the  plaintiff.  This  inaairj  has 
been  answered  in  the  affirmative,  the  certificate  has  been 
confirmed  by  the  Master  of  the  Rolls,  and  I  entertain  no 
doubt  that  his  Lordship  was  right  in  dismissing  an  applica- 
tion to  vary  it.  The  circumstances  of  the  case  are  peculiar. 
The  order  made  by  Vice- Chancellor  Stuart  in  1863  was  one 
quite  in  accordance  with  the  practice  of  the  court.  Where 
the  mother  of  an  infant  has  no  means  the  court  will  grant 
her  an  allowance  out  of  the  infant's  income  beyond  what 
would  be  the  expense  of  having  the  child  maintained  by  a 
stranger,  it  being  considered  to  be  for  the  benefit  of  the  child 
that  it  should  reside  with  the  mother,  and  that  the  allowance 
should  be  of  such  an  amount  as  to  make  this  practicable. 
The  order  directed  that  the  whole  income  should  be  allowed 
for  the  plaintiff's  maintenance  and  education,  and  directed 
the  trustees  to  pay  it  to  the  mother  for  that  purpose  until 
the  infant  attained  twenty-one,  or  until  further  oraer.  One 
trustee  died  in  1861,  and  the  survivor  continued  to  make 
the  payments.  A  suggestion  has  been  made  that  the  order 
ceased  on  the  death  of  one  of  the  trustees,  because  it  was  an 
order  upon  the  two.  It  is  not,  in  my  opinion,  necessary  to 
decide  that  question ;  for  if  a  'surviving  trustee  goes  on 
making  payments  which  the  two  have  been  ordered  to 
make,  without  any  discretion  being  given  to  them,  he  ought, 
in  my  opinion,  to  be  indemnified  in  respect  of  the  payments 
so  made  by  him.  A  more  serious  question  is,  whether  the 
order  did  not  cease  to  be  operative  upon  the  mother  marry- 
ing. I  am  of  opinion  that  it  did,  and  that  the  proper  course 
would  have  been  for  the  surviving  trustee,  or  the  next 
friend,  to  bring  the  case  before  the  court.  We  must  then 
consider  what  the  court  would  probably  have  done  if  the 
matter  had  been  brought  before  it.  The  court  had  thought 
it  right  during  the  child's  earljr  infancy  to  allow  the  whole 
income,  having  regard  to  its  being  for  the  child's  benefit  to 
live  with  the  mother.  Suppose  the  mother  had  died,  and  a 
proposal  had  been  made  tnat  the  child  should  be  placed 
with  a  married  woman  whose  husband  was  in  the  same 
social  position  as  Captain  Weatherley,  and  that  the  whole 
income  should  be  allowed  for  her  maintenance  and  educa- 
tion. I  think  the  court  would  have  sanctioned  such  a 
385]  scheme  as  being  for  the  *inf ant's  benefit.  If  in  such 
a  case  the  court  would  have  allowed  the  whole  income. 
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would  it  not  have  done  so  in  the  case,  which  happened,  of 
the  mother  marrying  a  gentleman  of  good  position,  bat 
small  means.  The  advantages  the  infant  enjoyed  in  his 
house,  where  it  is  shown  that  she  was  treated  with  great 
kindness  and  brought  up  as  a  lady,  could  not  have  been 
obtained  if  only  a  sum  sufficient  for  her  bare  maintenance 
had  been  allowed.  I  collect  from  the  judgment  of  the  Mas- 
ter of  the  Rolls  that  this  was  his  view  when  he  directed  the 
inquiry  in  the  decree.  We,  however,  have  now  only  to 
deal  with  the  answer  to  that  inquiry ;  we  cannot  consider 
whether  the  inquiry  is  in  the  proper  form,  as  there  is  no  ap- 

Eeal  from  the  order  directing  it.  Bruin  v.  Knott  {^)  has 
een  referred  to,  but  I  am  not  sure  that  it  is  applicable.  In 
that  case  the  mother  had  applied  money  for  the  child's 
maintenance  without  any  authority.  She  might  not  have 
expended  as  much  as  the  court  if  applied  to  would  have 
allowed,  and  if  she  had  not  expended  the  whole  there  was 
no  reason  why  she  should  be  allowed  the  whole.  Here 
there  is  no  doubt  that  the  whole  sum  was  expended,  for  it 
is  not  attempted  to  show  that  the  mother  made  savings  out 
of  it.  We  must  proceed  then  on  the  footing  that  the  whole 
was  expended  in  keeping  up  the  establishment  of  the  mother 
and  stepfather,  of  which  the  plaintiff  had  the  benefit.  Did 
the  plaintiff  thus  receive  a  benefit  which  she  would  not  have 
had  if  confined  to  the  sum  necessary  to  be  expended  directly 
on  herself  %  It  appears  to  me  that  she  clearly  did,  and  that 
the  course  of  proceeding  adopted  was  to  her  advantage. 
There  was  an  irregularity  in  not  applying  for  directions  on 
the  mother's  marriage,  but  I  think  tnat  the  expenditure  was 
such  as  the  court,  if  then  applied  to,  would  have  sanctioned, 
and  that  neither  the  trustee  nor  the  persons  to  whom  he 
paid  the  income  can  be  held  to  be  subject  to  any  liability  in 
respect  of  it. 

Brett,  L.  J.:  The  inquiry  under  which  the  certificate  be- 
fore us  was  made  was  directed  after  the  whole  income  had 
been  expended  without  the  sanction  of  any  order  that  re- 
mained in  force,  the  order  having  become  inoperative  by 
the  marriage  of  the  mother,  and  it  is  *therefore  an  [386 
inquiry  as  to  past  maintenance.  It  appears  to  me,  whether 
Bruin  v.  Knott{^)  supports  that  view  or  not,  that  there 
must  be  a  great  difference  between  the  cases  of  future  and 
past  maintenance.  In  the  first  case  there  cannot  be  any  in- 
quiry as  to  what  has  been  expended,  but  only  as  to  what 
ought  to  be  allowed  to  be  expended.  In  the  second  case 
two  questions  arise,  first,  what  would  the  court  have  allowed ; 

0)  1  Ph.,  672. 


780  CHANCERY  DIVISION.  [VoL  X 

187i  Brown  v.  Smith.  Oa! 

and,  secondly,  what  amount  has  been  expended.  The  coart 
cannot  allow  the  trustee  all  he  has  expended  if  he  has  ex- 
pended more  than  it  would  have  sanctioned  ;  and  it  cannot 
allow  him  as  much  as  it  would  have  sanctioned  if  he  has  not 
expended  so  much.  One  phrase  may  comprise  both  or  only 
one  of  these  questions.  *'  What  is  proper  to  be  allowed "  may 
mean  '^  what  do  I  now  judge  that  the  court  would  have  al- 
lowed if  applied  to  at  the  time,"  or  '*  what  amount  ought  now 
to  be  allowed  to  the  trustee  in  passing  his  accounts."  I  take 
it  in  favor  of  the  plaintiff  that  the  inquiry  in  the  decree  meant 
what  ought  now  to  be  allowed  to  the  trustee  so  as  to  include 
the  two  questions.  If  that  is  not  the  true  construction  of  the 
order  the  plaintiff  is  driven  to  the  contention  that  the  order 
left  the  wrong  question  to  the  Chief  Clerk,  which  contention 
cannot  be  raised,  as  there  is  no  appeal  from  the  decree.  But 
I  take  it,  as  I  said,  to  include  the  two  questions.  Now,  on 
the  evidence  it  is  clear  that  the  money  was  expended.  It 
any  of  it  had  been  applied  in  making  up  a  purse  for  the 
mother,  the  case  would  have  been  entirely  different,  but  it 
is  clear  that  the  whole  money  was  expended  either  in  the 
maintenance  and  education  of  the  plaintiff,  or  in  keeping  up 
the  establishment  of  which  she  haa  the  benefit.  It  is  urged 
on  her  behalf  that  nothing  ought  to  be  allowed  but  what 
was  directly  expended  on  herself.  That  is  not  the  right 
way  of  looking  at  the  case,  we  must  consider  what  the  court 
would  have  allowed,  having  regard  to  the  advantage  of  her 
living  in  a  family  in  this  position.  I  think  the  test  proposed 
by  the  Lord  Justice  Baggallay  is  the  true  one :  What  would 
the  court  have  allowed  to  secure  to  the  young  lady  the  advan- 
tage of  being  brought  up  in  such  a  family  as  this  if  they  had 
been  strangers?  and  I  cannot  doubt  that  the  court  would 
have  allowed  the  whole  income.  The  decision  of  the  Master 
of  the  Rolls,  therefore,  appears  to  me  clearly  right 
387]  *CoTTON,  L.J.:  The  only  question  before  us  is, 
whether  a  right  answer  has  been  given  to  the  inquiry.  If 
that  inquiry  was  not  such  as  to  leave  it  open  to  the  plaintiff 
to  raise  some  of  the  questions  which  have  been  argued,  we 
cannot  alter  it.  I  give  no  opinion  whether  the  case  of  Bruin 
V.  Knott  {*)  is  applicable.  The  trustee  in  the  present  case 
paid  the  income  of  the  plaintiff's  property  to  the  mother, 
under  the  mistaken  idea  that  the  order  which  had  been  made 
authorized  such  payment,  which  after  the  marriage  of  the 
mother  was  not  the  case.  I  give  no  opinion  whether  the  in- 
quiry directed  by  the  Master  of  the  Rolls  was  in  substance 
the  same  as  that  of  the  Vice- Chancellor  in  Bruin  v.  Knotty 

(')  1  Ph.,  572. 
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or  was  to  the  same  effect  as  that  of  the  Lord  Chancellor.  I 
will  assume  that  it  was  of  the  latter  character.  The  money 
was  expended  for  the  purposes  of  the  establishment  of  which 
the  plaintiff  had  the  benefit.  If  the  mother  had  made  a 
purse  out  of  it,  very  different  considerations  would  have 
arisen.  It  is  clearly  shown  that  the  plaintiff  was  educated 
properly  and  brought  up  as  a  lady,  in  a  way  much  superior 
to  what  was  to  be  expected  from  the  circumstances  of  her 
father  and  the  amount  of  her  property.  Then,  adopting  the 
principle  of  Bruin  v.  Knotty  we  have  the  question,  was  this 
money  expended  for  the  benefit  of  the  infant,  and  was  it 
properly  so  expended  ?  I  am  of  opinion  that  both  questions 
must  be  answered  in  the  affirmative,  and  that  the  decision  of 
the  Master  of  the  Rolls  is  right.  Having  regard  to  the  cir- 
cumstances, I  think  that  the  income  was  expended  in  a  way 
which  the  court  would  have  sanctioned  if  an  application 
had  been  made  at  the  time  of  the  mother's  second  marriage. 
The  appeal  was  dismissed  with  costs,  and  liberty  was  given 
to  apply  at  the  Rolls  for  payment  out  of  the  estate  of  such 
costs  as  could  not  be  recovered  from  the  next  friend,  the 
court  intimating  some  doubt  whether  such  an  application 
would  be  successful  as  to  the  representatives  of  the  deceased 
trustee. 

Solicitors:   J.  W.  Hickin;  JR.  W.  Bushy;  Smithy  Faw- 
don  &  Low. 


[10  Chancery  Division,  888.] 
V.C.B.,  July  18:    C.A.,  Nov.  13,  1878. 

*In  re  Leadbitter.  [388 

Taxation  of  Cost* — BiU  of  Costa  paid  by  TViutee  in  Bankrupted — Applicaiion  for  Tax- 
oHon  by  ditcharged  Bankrupt — Solicitors  Act  (6.<jt  7  Vict,  c.  78),  ».  89. 

A  bankrupt  who  has  obtained  his  discharge  and  who  has  become  entitled  to  the 
surplus  of  his  estate,  all  the  creditors  having^  oeen  paid  in  full,  is  not  entitled,  under 
the  89th  section  of  the  Solicitors  Act  (6  &  7  Vict.  c.  78),  to  obtain  the  taxation  of  a 
bill  of  costs  paid  by  the  trustee  in  the  bankruptcy. 

The  trustee  in  bankruptcy  does  not  stand  in  the  position  of  a  trustee  for  the 
bankrupt 
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[10  Clumoery  Divis&OD,  898.] 
C.A.,  Not.  18,  1878. 

393]  *TlLDESLEY  V.    HaRPER('). 

[1876    T.    67.] 

Pleading — Leave  to  amend — Evative  Denial — Rule»  of  Court,  1875,  Order  xtx, 

rr.  17,  22. 

In  an  action  against  a  lessee  to  set  aside  a  lease  fi;ranted  under  a  power,  the  state- 
ment of  claim  stated  that  the  donee  of  the  power  Lad  received  a  specified  sum  as  a 
bribe,  and  stated  the  circnmstances  ;  the  statement  of  defence  denied  that  that  par- 
ticular snm  had  been  given,  and  denied  each  circumstance,  but  contained  no  general 
denial  of  a  bribe  haying  been  given.  Fry,  J.  having  held  that  the  denial  was  eva* 
sive,  and  amounted  to  an  admission  that  some  bribe  had  been  g^ven,  and  having  re- 
fused leave  to  amend  the  statement  of  defence : 

Held,  by  the  Court  of  Appeal,  that  leave  to  amend  the  statement  of  defence  ought 
to  be  given. 

Per  Bramwell,  L.J.:  As  a  general  rule  leave  to  amend  ought  not  to  be  refused 
unless  the  court  is  satisfied  that  the  party  applying  is  acting  malafide,  or  that  his 
blunder  has  done  some  injury  to  the  other  side  which  cannot  be  compensated  by 
payment  of  costs  or  otherwise. 

Whether  the  defendant  ought  on  the  pleadings  to  be  held  to  have  admitted  the 
acceptance  of  some  bribe,  quare. 

This  was  an  appeal  from  a  jadgment  of  Mr.  Justice  Fry  ('). 

The  action  was  brought  by  Matthew  Tildesley,  the  exec- 
utor and  trustee  of  the  will  of  Mary  Hitchcocks  and  several 
infants,  cestuis  que  trust  under  the  will,  against  certain 
mortgagees,  and  against  W.  H.  Anderson,  a  lessee,  claiming 
to  have  the  mortgages  and  the  lease  set  aside.  As  to  the 
lease  the  statement  of  claim  stated  that  Mary  Hitchcocks 
by  her  will  authorized  and  empowered  Matthew  Tildesley, 
or  other  the  trustees  of  her  will,  to  demise  and  lease  all  or 
any  part  of  her  real  estate  to  any  person  or  persons  for  any 
394j  *term  or  number  of  years  not  exceeding  twenty-one 
years,  so  that  in  every  such  case  there  should  be  reserved 
the  most  improved  yearly  rent  that  could  be  reasonably  ob- 
tained for  the  same ;  that  a  part  of  the  estate  of  the  testatrix 
consisted  of  a  freehold  inn  called  the  Golden  Fleece,  and  two 
houses  behind  it ;  and  that  by  an  indenture  of  lease  dated 
the  31st  of  December,  1873,  Matthew  Tildesley,  in  alleged 
exercise  of  the  power  in  that  behalf  contained  in  the  afore- 
said will,  purported  to  lease  the  inn  and  the  two  houses  to 
W.  H.  Anderson  for  twenty-one  years,  at  £2()0  a  year  rent. 
The  statement  of  claim  then  stated  as  follows :  "  When  such 
alleged  lease  was  granted  the  defendant  Anderson  knew 
that  the  plaintiff  Matthew  Tildersley  was  a  trustee  only  of  the 

(«)  Reversing  7  Ch.  Div.,  408.  (»)  7  Ch.  D.,  408. 
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said  Golden  Fleece  Inn  and  premises,  with  a  power  of  leas- 
ing. The  said  rent  of  £200  was  not,  and  botn  the  plaintiff 
Matthew  Tildesley  and  the  defendant  Anderson  knew  it  was 
not,  the  most  improved  rent  that  at  the  date  of  such  lease 
could  have  been  obtained  for  the  said  premises.  Such  prem- 
ises were  at  the  date  of  such  lease,  as  they  are  now,  worth 
£350  per  annum  or  thereabouts.  The  defendant  Anderson, 
however,  knowing  as  he  did  that  the  plaintiff  Matthew  Til- 
desley was  in  straitened  circumstances  at  the  time,  offered 
him  the  said  Matthew  Tildesley  personally  a  bonus,  and  in 
fact  a  bribe,  of  £500  if  he  would  grant  him  the  said  lease  for 
twenty-one  years  at  the  rent  of  £200,  and  arranged  to  give 
him  such  sum  of  £500  if  he  would  grant  such  lease,  and  the 
plaintiff  Matthew  Tildesley  being  at  the  time  very  hard 
pressed  for  money  accepted  such  offer  and  assented  to  such 
arrangement,  and  in  fact  granted  Anderson  the  said  lease  in 
consideration  of  such  bribe  and  in  pursuance  of  such  ar- 
rangement. And  the  defendant  Anderson  has  in  pursuance 
of  such  arrangement  and  in  fact  paid  to  the  plaintiff  Mat- 
thew Tildesley  £200,  part  of  the  said  £500.  Under  the 
above  circumstances  the  plaintiffs  charge  that  the  said  lease 
was  not  granted  bona  fide  nor  in  a  proper  exercise  of  the 
said  power  of  leasing,  and  that  it  is  not  binding  on  the  plain- 
tiffs, and  ought  to  be  set  aside." 

The  statement  of  defence  of  W.  H.  Anderson  was  as  fol- 
lows: '*The  said  rent  of  £200  was  the  most  improved  rent 
that  at  the  date  of  such  lease  could  have  been  obtained  for 
the  said  premises.  The  defendant  William  Henry  Ander- 
son denies  that  such  premises  *were  at  the  date  of  [395 
such  lease  worth  £350  per  annum  or  thereabouts.  The  de- 
fendant William  Henry  Anderson  denies  that  he  knew  that 
the  plaintiff  Matthew  Tildesley  was  in  straitened  circum- 
stances at  the  time.  The  said  defendant  denies  that  he 
offered  the  said  plaintiff  personally  a  bonus  and  in  fact  a 
bribe  of  £500  if  he  would  grant  him  the  said  lease  for  twenty- 
one  years  at  the  rent  of  £200,  and  that  he  arranged  to  give 
him  such  sum  of  £500  if  he  would  grant  such  lease,  and  that 
the  said  plaintiff,  being  at  the  time  very  hard  pressed  for 
money,  or  in  fact  accepted  such  offer  and  assented  to  such 
arrangements,  and  in  fact  granted  the  said  defendant  the 
said  lease  in  consideration  of  such  bribe  and  in  pursuance  of 
such  arrangement.  The  said  defendant  denies  that  he  has 
in  pursuance  of  such  arrangement  and  in  fact  paid  to  the 
said  plaintiff  Matthew  Tildesley  the  sum  of  £200,  part  of 
the  said  sum  of  £500." 

The  plaintiff  replied  to  the  defence,  and  both  parties  went 
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into  evidence.     The  defendant  Anderson  filed  an  affidavit, 
in  which  he  distinctly  denied  having  given  anj^  bribe  at  all. 

When  the  action  came  on  for  trial  Mr.  Justice  Fry  was  of 
opinion  that  the  giving  of  a  bribe  was  not  sufficiently  denied 
by  the  statement  of  defence,  and  must  be  taken  to  be  admit- 
ted under  Order  xix,  rule  17,  and  he  refused  to  give  the 
defendant  leave  to  amend  his  defence,  but  at  once  gave 
judgment  for  the  plaintiffs. 

From  this  decision  the  defendant  Anderson  appealed. 

Fischer  J  Q.C.,  and  C.  Herbert  Smithy  for  the  appellant: 
The  defendant  has  sufficiently  denied  the  charge  of  bribery 
made  in  the  plaintiffs'  statement  of  defence,  for  he  has  cate- 
gorically denied  each  of  the  allegations.  Even  if  there  is  no 
denial  of  having  given  some  bribe,  that  is  not  an  admission 
of  the  fact,  for  the  mere  omission  to  deny  a  fact  is  no  admis- 
sion of  it  unless  the  fact  is  alleged  in  the  statement  of  the, 
other  party.  This  is  shown  by  Order  xix,  rule  17.  And  so  the 
plaintiffs  understood  the  effect  of  the  defence,  otherwise  they 
would  have  moved  for  judgment  on  the  admissions  under  Or- 
der XL,  rule  11.  Instead  or  which  they  have  joined  issue  and 
put  the  defendant  to  the  expense  of  bringing  up  his  witnesses. 

If  the  judge  was  right  in  his  view  of  the  pleadings,  he 
396]  ought  *to  have  given  the  defendant  leave  to  amend. 
By  his  refusal  great  hardship  has  been  inflicted  on  the  de- 
fendant, who  has  been,  from  a  mere  slip  in  the  pleading, 
deprived  of  his  lease,  under  which  he  has  expended  consider- 
able sums,  and  also  deprived  of  the  opportunity  of  meeting 
the, charge  of  bribery.  There  can  be  no  question  of  the  bona 
fides  of  the  defence,  because  the  defendant,  before  he  knew 
that  the  statement  of  defence  would  be  objected  to  as  insuffi- 
cient, had  filed  an  affidavit  denying  the  charge  of  bribery 
altogether. 

CooTcsoriy  Q.C.,  and  Maclean^  for  the  plaintiffs:  Under 
the  present  system  the  rules  as  to  pleading  are  to  be  con- 
strued strictly:  Thorp  y,  Holdsworthi^).  With  respect  to 
the  leave  to  amend,  it  is  entirely  within  the  discretion  of 
the  judge.  His  Lordship,  on  considering  the  whole  of  the 
pleadings,  came  to  the  conclusion  that  the  defence  as  to  the 
charge  of  bribery  was  not  bona  fl^e^  and  the  Court  of  Ap- 
peal ought  not  to  interfere  with  his  discretion. 

The  Court  having  intimiated  a  strong  opinion  that  leave 
to  amend  ought  to  have  been  given,  they  declined  to  argue 
the  question  further. 

Baggallay,  L.J.:    We  all  think  that  leave  to  amend 
ought  to  be  given.    The  order  will  be  to  discharge  the  judg- 
ed) 8  Oh.  D.,  687. 
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ment  of  Mr.  Justice  Fry,  with  liberty  to  the  defendant  to 
amend  his  statement  of  defence ;  the  plaintiffs  to  pay  the 
costs  of  the  appeal ;  and  the  costs  of  the  day  of  trial  in  the 
court  below  to  be  costs  in  tlie  cause.  The  plaintiffs  will  also 
be  at  liberty  to  amend  their  pleadings. 

Bramwell,  L.J.:  I  thiuK  Mr.  Cookson  has  exercised  a 
wise  discretion  in  retiring  from  the  discussion.  In  my 
opinion  the  defendant  ought  to  have  been  allowed  to  amend 
his  statement  of  defence.  I  have  had  much  to  do  in  cham- 
bers with  applications  for  leave  to  amend,  and  I  may  per- 
haps be  allowed  to  say  that  this  humble  branch  of  learning 
is  very  familiar  to  me.  My  practice  has  always  been  to 
give  *leave  to  amend  unless  I  have  been  satisfied  that  [397 
the  party  applying  was  acting  mala  fide^  or  that,  by  his 
blunder,' he  had  done  some  injury  to  his  opponent  which 
could  not  be  compensated  for  by  costs  or  otherwise.  I  con- 
fess that  if  the  present  case  had  come  before  me  I  should 
have  had  some  doubt  whether  the  defendant  had  made  a 
bona  Jide  mistake,  as  the  mistake  is  so  very  obvious.  I 
should  probably  have  required  some  affidavit  or  statement 
by  the  solicitor  to  show  that  the  slip  in  the  pleading  was  a 
bona  fide  one,  and  if  satisfied  on  that  point,  I  should  not 
have  refused  leave  to  amend.  Mr.  Justice  Frjr  seems  to  have 
thought  it  right  to  trust  to  his  own  strong  impression  that 
the  pleader  could  not  have  pleaded  as  he  had  done  unless 
there  had  been  mala  fides ^  rather  than  to  the  positive  affi- 
davit of  the  defendant,  who  had  sworn,  before  he  knew  that 
any  objection  could  be  taken  to  the  pleading,  that  he  had 
not  given  any  bribe.  It  is  quite  right  that  the  rules  of  the 
court  should  be  observed,  and  that  a  party  should  be  fined 
for  his  mistake,  but  the  fine  should  be  measured  by  the  loss 
to  the  other  side,  and  not  by  the  importance  of  the  stake 
between  the  parties. 

Thesiger,  L.  J.:  I  am  also  of  opinion  that  it  is  important 
that  the  rules  of  the  court  as  to  pleading  should  be  enforced, 
but  this  may  be  done  at  too  great  a  price.  The  object  of 
these  rules  is  to  obtain  a  correct  issue  between  the  parties, 
and  when  an  error  has  been  made  it  is  not  intended  that 
the  party  making  the  mistake  should  be  mulcted  in  the  loss 
of  the  trial. 

As  to  the  substantial  point  on  which  the  appeal  was 
brought,  it  is  not  necessary  that  I  should  give  any  opinion. 
At  the  same  time,  so  far  as  I  have  heard  the  arguments, 
which  were  not  brought  to  a  conclusion,  and  considering  the 
case  of  Thorp  v.  Holdsworth  (*),  it  appears  to  me  doubtful 

(»)  3  Ch.  D.,  637. 

26  Eng.  Rep.  99 
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whether  a  defendant  can  be  held  to  admit  what  the  plaintiff 
has  not  stated,  when  he  has  specifically  denied  all  that  the 
plaintiff  has  stated. 

Solicitors:    H,   Charles;  RicJcards^  Walker  &  Mavde^ 
agents  for  J.  Prior,  Wolverhampton. 


[10  Chancery  Division,  898.] 
C.A.,  Nov.  21,  28,  1878. 

398]         *-^^  parte  M*IJattie.      In  re  Wood. 

Bill  of  Sale — R^iatrcUion — Residence  of  Grantor — liitdefcripHon — BilU  of  Sale  Act, 

1864  (17  <fe  18  Vici.  86), «.  1,  8. 

A  farmer,  whose  real  name  was  Joseph  Wood,  but  who  had  assamed  the  name  of 
Joseph  Albert  Wood,  and  had  become  known  to  his  creditors  by  that  name,  executed  a 
bill  of  sale  in  which  he  was  described  as  "  Joseph  Wood,  of  Lache  Hall  Farm,  in  the 
county  of  Chester,  farmer."  The  same  name  and  description  were  given  in  the  affi- 
davit filed  on  the  registration  of  the  bill  of  sale.  Lache  Hall  Farm  was  sitaate  a 
short  distance  outside  Chester,  but  was  really  within  the  county  of  the  city  of  Ches- 
ter, not  in  the  county  of  Chester.  It  did  not  appear  that  there  was  any  other  farm 
of  the  same  name  in  the  bounty  of  Chester : 

Held,  by  the  Chief  Judge  and  by  the  Court  of  Appeal,  that  the  registration  was 
valid. 

Hewer  v.  Cox  (')  followed. 

Murray  v.  Mackenzie  (*)  distinguished. 

■ 

Joseph  Wood  was  a  farmer,  and  he  resided  at  Lache 
Hall  Farm,  near  Chester.  The  farm  was  (with  the  excep- 
tion of  a  small  portion  of  it)  situate  within  the  limits  of  the 
county  of  the  city  of  Chester,  and  comprised  about  300 
acres.  Wood,  whose  baptismal  christian  name  was  '*  Jo- 
seph" simply  had  assumed  the  additional  name  '"Albert," 
calling  himself  Joseph  Albert  Wood.  He  took  the  lease  of 
his  farm,  and  transacted  business  in  that  name.  The  reasoa 
he  gave  for  so  doing  was  that  a  brother  of  his  wife,  whose 
name  was  also  Joseph,  had  come  to  live  in  his  house,  and  that 
he  assumed  the  name  of  Albert  to  avoid  confusion,  and  was 
constantly  called  by  that  name  in  his  own  family. 

On  the  14th  of  August,  1876,  a  deed  was  executed  between 
Joseph  Wood  (called  by  that  name  only),  and  described  as 
"of  Lache  Hall  Farm,  in  the  county  of  Chester,  farmer," 
of  the  first  part,  Lucy  Wood,  his  wife,  of  the  second  part, 
and  F.  T.  Hall,  of  the  third  part.  This  deed  contained  re- 
citals to  the  effect  that  Lucy  Wood  had,  out  of  property 
settled  to  her  separate  use,  made  from  time  to  time  advances 
to  her  husband  aniounting  to  £1,800,  upon  an  agreement  that 
he  would  on  demand  give  her  security  for  the  same,  and  that 

(')  8  E,  <fe  E.,  428,  n  Law  Rep.,  10  C.  P.,  626  ;  14  Eng.  R.,  469. 
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she  had  applied  to  him  to  execute  a  legal  *mortgage  [399 
to  F.  T.  Hall  as  a  trustee  for  her,  for  the  purpose  of  secur- 
ing the  £1,800  in  pursuance  of  the  agreement.  And  it  was 
witnessed  that  Joseph  Wood  did  thereby  assign  to  Hall,  his 
executors,  administrators,  and  assigns,  all  the  crops  then 
growing,  or  which  should  at  any  time  thereafter  during  the 
continuance  of  the  security  be  growing,  *'in  or  upon  a  cer- 
tain farm  called  Lache  Hall  Farm,  situate  in  the  borough 
of  Chester  in  the  county  of  Chester,  and  now  in  the  occupa- 
tion of  the  said  Joseph  Wood,"  and  also  all  his  farming, 
live  and  dead  stock,  household  furniture,  and  other  eflEects 
^'upon  the  said  farm  or  the  mansion  known  as  Lache  Hall 
Farm,  aforesaid,"  to  hold  the  same  to  Hall,  his  executors, 
administrators,  and  assigns,  subject  to  the  proviso  for  re- 
demption thereinafter  contained.  This  deed  was  registered 
as  a  bill  of  sale  on  the  31st  of  August,  1876.  The  affidavit 
of  its  execution,  made  by  the  attesting  witness,  and  filed  with 
a  copy  of  the  bill  of  sale,  stated  that  V  I  was  present  and  did 
see  Joseph  Wood  and  Lucy  Wood  in  the  said  bill  of  sale 
mentioned,  and  whose  names  are  signed  thereto,  sign  and 
execute  the  same  on  the  said  14th  day  ot  August,  and  that 
the  said  Joseph  Wood  resides  at  Lache  Hall  Farm,  in  the 
county  of  Chester,  and  is  a  farmer." 

In  February,  1878,  Wood  was  adjudicated  a  bankrupt  in 
the  Chester  County  Court  as  "Joseph  Wood,  commonly 
called  Joseph  Albert  Wood,  Chester,  farmer."  Upon  the 
application  of  the  trustee  the  judge  made  an  order  declaring 
the  bill  of  sale  void  as  against  him,  mainly  on  the  ground 
that  Wood  was  insufficiently  described  in  the  deed  and  in 
the  affidavit. 

Among  other  evidence  in  support  of  the  trustee's  appli- 
cation, a  creditor  named  William  Garnett  made  an  affidavit 
in  which  he  said  that  he  regularly  took  in  StubVs  Weekly 
Oazette^  and  that  in  September,  1876,  he  observed  an  entry 
in  it  of  the  6th  of  that  month,  to  the  effect  that  on  the  14th  of 
August,  1876,  a  bill  of  sale  had  been  executed  for  £1,800  by 
Joseph  Wood  to  Frederic  Hall.  In  this  entry  Wood  was 
described  as  of  Lacke  Hall,  Cheshire,  farmer.  Garnett  went 
on  to  say:  "I  did  not  then  or  since,  until  after  the  com- 
mencement of  the  liquidation  proceedings"  (instituted  by 
Wood  on  the  30th  of  November,  1877),  ''identify  the  giver 
of  such  bill  of  sale  with  the  above  mentioned  Joseph  Albert 
Wood,  whom  I  had  always  known  as  Joseph  Albert  Wood, 
and  ^residing  at  Lache  Hall,  in  the  county  of  the  [400 
city  of  Chester."  And  he  said  that,  after  observing  the 
entry,  he  supplied  Wood  with  goods  on  credit,  which  he 
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should  not  have  done  if  be  had  known  or  suspected  that  he 
was  the  person  referred  to  in  the  entry.  There  was  no  evi- 
dence to  show  that  there  was  any  other  Lache  Hall  Farm  ia 
the  county  of  Chester. 

Hall  appealed  to  the  Chief  Jadge.  The  appeal  was  heard 
on  the  22d  of  July,  1878. 

De  Oex,  Q.C.,  and  W.  H.  Clay^  for  the  appellant,  referred 
to  Jones  V.  Harris^  (')  ;  Ex  parte  Mackenzie  (•) ;  Foulger 
V.  Taylor  ^\  Halkett  v.  JEmmott{*);  Hewer  v.  Cox{*); 
Briggs  v.  Boss  (*). 

Winslow^  Q.C.,  and  i^.  Marshall,  for  the  trustee,  referred 
to  Oardnor  v.  Shaw  (') ;  Adams  v.  Oraham  (*) ;  Murray  v. 
Mackenzie  (•) ;  Ex  parte  Hooman  ('•) ;  Larchin  v.  North 
Western  Deposit  Bank  {''). 

Bacon,  C.J.:  The  appellant  claiming  under  the  bill  of 
sale,  it  is  alleged  on  behalf  of  the  respondent  that  the  bill 
of  sale  is,  under  the  statute,  void  ;  for  that  it,  or  the  affidavit 
in  connection  with  it,  does  not  contain  a  statement  of  the 
particulars  which  the  statute  requires.  Now  the  statute  is 
as  plain  as  can  be.  The  statute  requires  that  there  shall  be 
an  affidavit  made  containing  ^' a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  same." 
That  is  all  I  need  read ;  and  the  first  question  is,  whether  that 
statute  has  been  complied  with.  I  am  furnished  with  an 
affidavit  which  is  said  to  be  insufficient,  not  because  there  is 
any  fault  in  the  jurat  or  anything  of  that  kind,  but  because 
it  does  not  describe  the  maKer  of  the  bill  of  sale  accumtely; 
for  that  in  the  bill  of  sale  the  name  is  Joseph  Wood  instead 
of  Joseph  Albert  Wood.  But  the  first  observation  upon 
401]  that  is  that  the  statute  *does  not  require  that  the 
name  should  be  stated  at  all.  I  would  not,  of  course,  be 
understood  to  say  that  that  would  be  so  where  the  name 
does  not  sufficiently  appear  in  the  transaction ;  but  in  the 
courts  of  law,  where  these  questions  have  been  more  fre- 
quently brought  forward  than  anywhere  else,  it  has  been 
decided  that  in  order  to  weigh  and  test  the  sufficiency  of  tlie 
affidavit,  you  may  look  at  the  bill  of  sale  itself,  and  if  upon 
reading  the  bill  of  sale  you  find  the  residence  and  occupa- 
tion of  the  maker  properly  described,  that,  according  to  the 
strict  words  of  the  statute,  will  be  enough.     But,  besides 

(')  Law  Rep.,  7  Q.  B.,  167.  O  83  L.  J.  (Q.B.).  71. 

(*)  42  L.  J.  (Bkcy),  26.  (»)  Law  Rep.,  10  C.  P.,  626;  14  Eng. 

(»)  1  L.  T.  (N.S.),  67.  R..  469. 

(*)  47  L.  J.  (Q.B.),  436.  (»»)  Law  Rep.,  10  Eq..  628. 

(»)  8  E.  A  E.,  428.  (»•)  Law   Rep.,   10  Ex.,  64 ;    12  Eng. 

(•)  Law  Rep.,  3  Q.  B.,  268.  R.,  624, 

(')  24  L.  T.  (N.S.),  819. 
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that,  if  yoa  look  at  this  affidavit  you  cannot  fail  to  see  what 
the  deponent — that  is  to  say,  the  witness  upon  whose  state- 
ment the  registration  takes  place — means,  for  he  says  in 
in  effect :  "  I  saw  Joseph  Wood,  the  party  to  this  bill  of  sale, 
execute  this  bill  of  sale  ;"  so  that  the  thing,  as  made,  has  a 
certain  identity  given  to  it,  putting  it  out  of  all  possibility 
of  question. 

Then  several  cases  have  been  referred  to,  none  of  which, 
in  my  opinion,  touch  this  case.  I  am  reminded,  however, 
that  in  one  of  the  cases  two  of  the  learned  judges — certainly 
not  the  least  learned  of  the  judges  before  whom  these  cases 
have  come — expressed  the  opinion  that  technicality  in  these 
matters  has  been  carried  too  far,  and  that  the  policy  of  the 
statute  is  to  be  regarded  only,  and  that,  if  there  is  no  in- 
fraction of  the  statute,  enough  is  done.  That  has  been 
held  by  Mr.  Justice  Mellor  and  Mr.  Justice  Lush,  both 
judges  who  are  greatly  conversant  with  matters  of  practice, 
as  well  as  with  matters  of  law.  Then  it  is  said  the  defect 
consists  in  this — that  Joseph  Wood  had  assumed  the  name 
of  Joseph  Albert  Wood.  I  find  nothing  in  the  evidence  to 
satisfy  me  when  he  assumed  the  name  Albert.  It  may  have 
been,  for  aught  I  can  tell,  as  well  after  the  execution  of  the 
bill  of  sale  as  at  any  other  time.  There  is  an  affidavit  made 
by  a  Mr.  Gamett  upon  this  subject  which  is  relied  on  by 
tlie  respondent.  Garnett  seems  to  be  a  tradesman  in  the 
city  of  Chester.  But  the  precise  time  at  which  he  consulted 
Stvbbs^  Gazette  does  not  appear,  and  he  says,  "I  did  nob 
then" — whenever  that  was — "or  since,  until  after  the  com- 
mencement of  the  liquidation  proceedings,  identify  the  giver 
of  such  bill  of  sale  with  Joseph  Albert  Wood,  whom  I  had 
always  known  as  Joseph  Albert  Wood,  residing  at  Lache 
*Hall  Farm,  in  the  county  of  the  city  of  Chester,"  [402 
and  it  is,  upon  that,  suggested  that  the  description  in  the 
bill  of  sale  is  inaccurate.  It  is  not  suggested  that  the  bank- 
rupt made  any  misrepresentation  to  anybody,  or  that  if  Mr. 
Garnett  had  found  him  registered  by  the  name  of  Joseph 
Albert  Wood,  he  would  not  have  trusted  him  if  he  had 
thought  he  was  this  Joseph  Albert  Wood,  a  farmer  of  300 
acres,  because  the  particular  locality  was  said  to  be  within 
the  county  and  not  within  the  county  of  the  city  of  Chester. 
I  think  the  description  ''in  the  county  of  Chester"  is  a  per- 
fectly sufficient  and  accurate  description. 

The  case  of  Hewer  v.  Cox  (*)  goes  a  great  deal  beyond 
that,  but  where  there  is  an  accurate  description  not  calcu- 

(»)  8  E.  A  E.,  428. 
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lated  to  mislead,  and  not  having  misled  anybody,  I  think  I 
should  violate  the  act  of  Parliament,  instead  of  patting  it 
in  force,  if  I  were  to  attend  to  such  suggestions  as  are  made 
here  by  Mr.  Garnett.  I  consider  that  nobody  looking  at 
Sttbbbs^  Oazette  could  have  doubted  that  the  Joseph  Wood 
whose  execution  of  this  bill  of  sale  has  been  proved  in  a 
proper  manner  was  anybody  else  than  the  same  Joseph 
Albert  Wood ;  and,  in  my  opinion,  the  objections  which 
have  been  taken  to  the  bill  of  sale  altogether  fail. 

Mr.  Winslow,  who  is  never  at  a  loss  for  suggestions  and 
illustrations  for  which  I  am  always  very  much  obliged  to 
him,  suggests  the  case  of  a  man  changing  his  name  under 
suspicious  circumstances, — of  Smith  changing  his  name  to 
Brown;  but  if  such  a  change  of  name  took  place  honestly, 
in  my  opinion  it  would  not  invalidate  a  bill  of  sale.  If  a 
man  who  had  been  dealing  with  Smith  in  London,  found 
him  living  at  Chester,  asked  to  be  paid,  and  got  a  bill  of 
sale  from  him,  and  then  it  turned  out  that  Smith,  having 
fled  from  his  creditors  in  London,  had  taken  the  name  of 
Brown,  could  that  fact  be  held  to  invalidate  the  creditor's 
bill  of  sale  ?  If  it  were  a  case  of  fraud,  undoubtedly  the 
court  would  act,  because  the  court  never  loses  the  power  of 
unravelling  cases  of  fraud  ;  but  in  my  opinion  a  bill  of  sale 
executed  honestly  in  that  way  would  be  as  good  as  if  ex- 
ecuted in  the  name  of  Smith,  and  perhaps  better. 

I  am  of  opinion  that  this  bill  of  sale  was  properly  ex- 
ecuted and  duly  registered. 

403]  *The  order  appealed  from  cannot  be  sustained ;  but 
it  was  very  proper  that  the  matter  should  be  thoroughly 
inquired  into,  and  the  costs  both  here  and  below  will  be 
ordered  to  come  out  of  the  estate. 


From  this  decision  the  trustee  appealed.  The  appeal  was 
heard  on  the  21st  and  28th  of  November,  1878. 

Winslow^  Q.C.,  and  F,  MarsTiall^  for  the  appellant: 
The  description  of  the  grantor  in  the  bill  of  sale  and  in  thn 
aflSdavit  is  insufficient.  He  ought  to' have  been  described 
by  the  name  of  Joseph  Albert  Wood,  by  which  he  waa 
known  to  his  creditors ;  and  the  description  of  the  farm  as 
situate  in  the  county  of  Chester,  instead  of  in  the  county 
of  the  city  of  Chester,  is  entirely  erroneous  and  misleading: 
LarcJiin  v.  North  Western  Deposit  Bank  (') ;  Oardnor  v. 
8haw{*)\   Hex  v.  Billingshurst  {*) ;   Murray  v.  Macken- 

(0  Law  Rep.,  10  Ex.,  64;  12  Eng.  R.,        («)  24  L.  T.  (N.S.).  819. 
624.  O  S  M.  d  S.,  250. 
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zie{').  In  Larchin  v.  North  Western  Deposit  Ban7c{^\ 
Blackburn,  J.,  said  that  the  object  of  the  act  is  "  to  enable 
one  who  is  asked  to  give  him  (the  grantor)  credit  to  know 
at  once,  by  looking  at  the  register,  whether  the  person  he 
is  asked  to  give  credit  to  has  executed  a  bill  of  sale." 
Jones  V.  Harris  (')  and  Hewer  v.  Cox  (*)  do  not  apply. 

Be  Oex^  Q.C.,  and  W,  H.  Clay^  for  the  respondant,  were 
not  heard. 

James,  L.J.:  Upon  the  question  whether  there  is  any 
defect  in  the  registration,  after  looking  at  the  bill  of  sale 
and  at  the  affidavit,  I  really  have  no  doubt  whatever.  First 
of  all  it  is  said  that  there  is  a  distinction  between  Joseph 
Wood,  the  name  used  in  the  security  and  in  the  registra- 
tion, and  Joseph  Albert  Wood,  the  name  by  which  the 
grantor  was  known  in  the  district  in  which  he  lived.  But 
the  act  says  nothing  about  the  name  of  the  grantor,  and  the 
truth  is  that  scarcely  anybody  ever  dreams  of  looking  at 
*the  christian  name  of  a  person  for  whom  he  is  [404 
searching  in  the  register.  The  thing  which  a  creditor  would 
look  for  in  this  case  would  be  the  name  of  Wood.  There 
is  probably  hardly  any  one  in  Chester  or  in  the  county  of 
the  city  of  Chester  who,  knowing  Mr.  Wood  of  Lache  Hall 
Farm,  and  coming  to  look  at  the  register  for  the  purpose 
of  inquiring  about  his  circumstances,  with  reference  to  his 
credit,  or  with  the  view  of  lending  money  to  him,  would 
have  any  hesitation  in  concluding  that  Mr.  Wood  of  Lache 
Hall  Farm  was  the  Mr.  Wood  with  whom  he  had  been  deal- 
ing, or  was  about  to  deal.  Then,  as  to  the  description 
*' Lache  Hall  Farm  in  the  county  of  Chester,"  Lache  Hall 
Farm  is  a  very  distinctive  and  peculiar  designation.  Lache 
Hall  Farm  is  really  in  the  county  of  the  city  of  Chester, 
but  probably  very  few  people  know  the  distinction  between 
the  county  and  the  county  of  the  city.  If  the  question  was 
asked,  W  here  is  Lache  Hall  Farm  1  the  answer  would  be, 
in  the  county  of  Chester.  Probably  very  few  people  are 
aware  that  the  county  of  the  city  extends  beyond  the  city 
walls  and  includes  an  enclave  in  the  county  of  Chester.  I 
think  this  is  sufficient  to  show  that  there  has  not  been  such 
an  inaccuracy  in  using  the  words  "  the  county  of  Chester" 
instead  of  ''  the  county  of  the  city  of  Chester"  as  was  calcu- 
lated to  mislead  any  one,  or  as  did  in  fact  mislead  any  one. 
One  creditor,  named  Garnett,  does  indeed  say  that  he  was 
misled  by  an  entry  which  he  saw  in  Siicbbs'  Weekly  Gazette. 

0)  Law  Rep.,  10  C.  P.,  626 ;  U  Eng.  R..  469.  («)  Law  Rep.,  1  Q.  B.,  167. 

(«)  Law  Rep.,  10  Ex.,  66;  12  Eng.  R.,  625.  {*)  8  E.  A  E.,  428. 
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Bat  there  the  dt-scription  of  the  grantor's  residence  was 
different  from  that  in  the  register.  It  was  given  as  *'Lacke 
Hall  Farm,"  and  of  coarse  the  person  making  or  the  per- 
son accepting  the  bill  of  sale  coald  not  be  in  any  way  affected 
by  that  error.  The  grantor's  place  of  re8id«-»nce  is,  I  think, 
in  substance  accurately  described  in  the  register 

Bagoallay,  L.  J.:  I  am  of  the  same  opinion.  The  first 
point  raised  is  this,  that  though  the  bill  of  sale  was  executed 
by  the  jjrantor  in  his  proper  name  of  Joseph  Wood,  iie  was 
at  the  time  carrying  on  his  farming  business,  and  was  gener- 
ally known  as  Joseph  Albert  Wood.  But  the  Bills  of  Sale 
Act  does  not  require  that  the  name  of  the  grantor  should  be 
given  otherwise  than  by  giving  his  real  name.  It  is  quite 
possible  that,  if  a  man  was  carrying  on  business  in  a  name 
405]  different  *from  his  real  name,  that  might  be  an  element 
of  fraud  to  be  taken  into  consideraton  quite  independently  of 
of  the  requirements  of  the  Bills  of  Sale  Act.  Then,  as  to  the 
second  point,  the  act  requires  that  a  description  of  the  resi- 
dence and  occupation  of  the  person  giving  the  bill  of  sale 
shall  be  registered.  I  think  that  two  of  the  cases  wbicli 
have  been  referred  to  on  behalf  of  the  appellant  very  well 
illustrate  what  is  meant  by  a  description  of  the  residence 
and  occupation.  In  Murray  v.  Mackenzie  (*)  Mr.  Justice 
Lindley,  following  the  other  three  judges  in  giving  his  deci- 
sion, states  concisely  the  same  principle  as  had  been  enunci- 
ated by  them  at  greater  length,  when  he  says,  '^The  statute 
is  imperative.  If  the  bill  of  sale  is  filed  without  a  substan- 
tially strict  compliance  with  its  requirements,  it  is  to  be  null 
and  void."  In  Jones  v.  Harris  (•)  Lord  Chief  Justice  Cock- 
burn  says:  "The  act  does  not  specify  to  what  extent  of 
particularity  the  description  of  the  residence  must  be  car- 
ried. We  have,  therefore,  to  put  a  construction  upon  the 
meaning  of  the  word  'residence,'  and  I  think  that  what  isi 
meant  and  intended  thereby  is  a  reasonably  sufficient  descrip- 
tion of  a  residence,  which  would  guide  the  inquiries  of  a 
person  who  may  be  interested  in  knowing  whether  the  in- 
dividual about  whom  he  desires  to  inquire,  and  to  whom 
he  is  about  either  to  advance  money  or  to  supply  goods  on 
credit,  or  whom  he  proposes  to  otherwise  trust,  has  made 
liny  disposition  of  property  by  way  of  a  bill  of  sale.  In 
fact,  to  enable  the  party  to  make  such  investigations  as 
would  be  necessary  for  his  protection  before  he  either  ad- 
vanced money  or  supplied  goods  on  credit." 

In  Jones  v.  Harris  the  Court  of  Queen's  Bench  considered 

0)  Law  Rep.,  10  G.  P.,  626,  629 ;  14  Eog^.  R.,  469,  478. 
(»)  Law  Rep.,  7  Q.  B.,  157,  16«). 
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that  the  deficiency  of  the  description  in  the  affidavit  might 
be  supplied  by  a  reference  to  the  bill  of  sale.  The  affidavit 
had  simply  described  the  giver  of  the  bill  of  sale  as  residing 
at  Dynevor  Lodge,  but  the  bill  of  sale  described  him  as  of 
Dynevor  Lodge,  in  the  parish  of  Llanarthney,  in  the  county 
of  Carmarthen.  The  deficiency  of  the  description  in  the 
affidavit  was  allowed  to  be  supplied  by  the  fuller  description 
in  the  bill  of  sale.  In  Murray  v.  Mackenzie  the  state  of 
things  was  very  different.  There  th^re  Were,  I  think,  two 
positive  misdescriptions,  the  fact  being  this,  *that  [406 
whereas  the  debtor  resided  at  No.  37  Malpas  Road,  he  was 
decribed  in  the  affidavit  as  residing  at  No.  73  Malpas  Road, 
and  that  whereas  the  attesting  witness  was  described  in  the 
attestation  to  the  bill  of  sale  as  of  No.  2  South  Terrace, 
Hatcham  Park,  his  actual  residence  was  at  No.  3.  This 
might  very  possibly  mislead  any  person  who  was  inquiring 
into  the  circumstances  under  which  the  bill  of  sale  was 
given.  In  the  present  case  I  think  we  have  one  very  similar 
to  Hewer  v.  Cox  (*),  where  the  makers  of  the  bill  of  sale 
were  described  in  it  and  in  the  affidavit  as  residing  at  New 
Street,  Blackfriars,  in  the  county  of  Middlesex.  They  did 
carry  on  business  in  New  Street,  Blackfriars,  which,  though 
it  is  within  the  county  of  Middlesex,  is  properly  described 
as  in  the  city  of  London.  That  was  held  not  to  be  a  misde- 
scription. Here  a  man  is  described  as  living  at  Lache  Hall 
Farm,  not  as  in  the  county  of  the  city  of  Chester,  which 
would  have  been  strictly  accurate,  but  as  in  the  county  of 
Chester.  Was  that  likely  to  mislead  a  person  making  in- 
quiry to  satisfy  himself  whether  he  should  trust  this  man 
or  noti  I  think  not,  but  that  there  has  been  what  Mr.  Jus- 
tice Liudley  called  a  substantially  strict  compliance  with 
the  requirements  of  the  act. 

Thesiger,  L.J.:  I  concur  with  what  has  fallen  from  the 
other  members  of  the  court.  There  is  nothing  in  the  act 
which  necessitates  the  name  of  the  grantor  being  correctly 
given,  that  is,  in  regard  to  the  validity  of  the  registration. 
Sect.  1,  which  speaks  of  what  is  to  be  included  in  the  affi- 
davit which  is  to  accompany  the  filing  of  the  bill  of  sale, 
does  not  mention  the  name  of  the  grantor  at  all.  And, 
although  it  is  true  that  in  sect.  3,  ^'the  name,  addition,  and 
description  of  the  person  making  or  giving"  the  bilj  of  sale 
are  included  in  that  which  is  to  be  entered  by  the  officer  of 
the  court,  that  section  does  not  relate  to  the  matters  which 
are  to  validate  or  invalidate  the  bill  of  sale,  but  relates 
solely  to  the  duties  of  the  officer  of  the  department  in  which 

(>)  3  E.  (&  E.,  428. 
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the  bill  of  sale  is  to  be  filed,  and  constitutes  only  a  direction 
to  hira  as  to  the  entries  which  are  to  be  made. 

Well  then,  that  being  so,  the  whole  question  resolves  itself 
407]  into  *thi8,  whether  there  has  been  a  sufficient  descrip- 
tion of  the  residence  of  the  person  making  the  bill  of  sale. 
In  Hewer  v.  Oox  (*),  to  which  reference  has  been  made,  Mr. 
Justice  Wightman  says  (") :  "The  object  of  the  Legislature 
was  to  afford  creditors  facilities  for  discovering  whether  any 
of  the  persons  with  whom  they  deal  has  made  a  bill  of  sale  ; 
and,  in  order  to  effect  this  object,  it  requires  such  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  making 
or  giving  such  a  bill  to  be  filed  as  shall  enable  that  person's 
creditors  to  identify  him  and  take  precautions accorainffly." 
It  does  not  require  that  the  description  of  the  residence 
shall  be  absolutely  accurate,  but  it  does  require  that  there 
shall  be  such  a  description  as  will  enable  possible  future 
creditors  to  identify  the  maker  of  the  bill  of  sale.  Now,  in 
Hewer  v.  Cox^  as  has  been  pointed  out  by  Lord  Justice  Bag- 
gallay,  the  circumstances  were  very  similar  to  those  of  the 

S resent  case.  There  was  a  proper  description  of  the  resi- 
ence,  there  was  an  improper  description  of  the  county  in 
which  that  residence  was  situated  ;  and  it  seems  to  me  that^ 
the  court  having  there  decided  that  that  was  not  sufficient 
to  invalidate  the  bill  of  sale,  the  present  case  is  an  a  fortiori 
one,  and  for  this  reason,  that  in  a  popular  sense  Lache  Hall 
Farm  may  be  said  to  be  in  the  county  of  Chester.  It  is  true 
that,  owing  to  the  old  boundaries  between  the  county  of  the 
city  and  the  county  proper,  a  residence,  which  is  situate 
two  miles  outside  the  walls  of  Chester,  is  strictly  and  legally 
speaking  within  the  county  of  the  city  and  not  within  the 
county  of  Chester  proper.  But,  popularly  speaking,  I  ven- 
ture to  think  that,  for  one  person  who  would  know  that 
Lache  Hall  Farm  was  within  the  county  of  the  city  of  Ches- 
ter, there  would  be  ten  who  would  suppose  that  it  was 
within  the  county  of  Chester.  Under  these  circumstances 
Hewer  v.  Cox  seems  to  be  in  point,  and  though  the  debtor 
made  an  addition  to  his  christian  name  when  he  came  to 
Lache  Hall  Farm,  that  does  not  seem  to  me  to  be  sufficient 
to  mislead  the  creditors.  I  think  that  as  he  was  described 
as  Joseph  Wood,  which  was  his  real  name,  and  his  resi- 
dence was  described  by  a  name  which  does  not  appear  to 
belong  to  any  other  place  in  the  county,  all  creditors  or  in- 
tending creditors  had  a  sufficient  identification  of  the  man 
and  of  his  residence  to  enable  them  to  see  whether  the  per- 

(>)  3  E.  A  E.,  428.  (»)  3  E.  A  E.,  438. 
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son  they  *were  going  to  trust  had  received  advances    [408 
on  the  security  of  a  bill  of  sale. 
Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Chester  &  Co,y  agents  for  Walker 
&  Smith,  Chester. 
Solicitors  for  respondent :  DentoUy  Hall  <&  Barker, 


[10  Chancery  Diyision,  408.] 
C.J.B.,  Aug.  8:    C.A.,  Nov.  28;  Dec.  6,  1878. 

JSx  parte  National  Guardian  Assurance  Company. 

In  re  Francis. 

BiRofSaU — ConHrucHon — Power  to  Orantee  to  take  Possession  on  happeninff  of  any 
ott£  of  certain  Bvents — Subsequent  Proviso  that  Ghrantor  shall  retain  Possession  until 
Default  in  Payment — Reput&i  Ownership — Order  and  Disposition — FriencUy  Posses- 
sionr—Bafikruptci/  Act,  1869  <32  <fe  33  Vict,  e,  71),  s.  15. 

A  bill  of  sale  of  chattela  empowered  the  grantee  to  take  poesesaion  in  case  (inter 
alia)  the  grantor  should  become  embarrassed  in  his  affairs,  or  in  case  any  action  at 
law  should  be  commenced  against  him.  There  was  a  subsequent  proviso  that, 
until  default  should  be  made  in  payment,  according  to  the  covenant  and  proviso 
therein  contained,  it  should  be  lawful  for  the  grantor  to  retain  possession : 

Held,  by  the  Court  of  Appeal  (reversing  3ie  decision  of  Bacon,  C.J.),  that  the 
prior  clause  was  not  controlled  by  the  subsequent  proviso,  but  that  on  the  happen- 
ing of  one  of  the  specified  events,  the  grantee  was  entitled  to  take  possession,  though 
DO  de&ult  in  payment  had  been  made  by  the  grantor. 

In  order  to  exclude  the  operation  of  the  reputed  ownership  clause,  a  real  posses- 
sion, even  though  it  be  friendly,  is  sufficient. 

But,  to  satisfy  the  Bills  of  Sale  Act,  the  possession  must  be  apparent  as  well 
as  real. 

G.  D.  Francis  was  the  lessee  of  the  Theatre  Royal, 
Newcastle-on-lVne,  and  of  the  Theatre  Royal,  Glasgow. 
He  resided  at  Newcastle.  On  the  20th  of  August,  1877,  he, 
in  consideration  of  an  advance  of  £600,  executed  a  bill  of 
sale  of  his  goods  and  chattels  in  his  dwelling  house  to  the 
National  Guardian  Assurance  Company,  to  secure  the  pay- 
ment to  them  of  £680  in  three  equal  instalments,  on  the  16th 
of  January,  the  16th  of  April,  and  the  16th  of  July,  1878. 
The  deed  contained  a  covenant  by  the  *borrower  [409 
to  pay  the  instalments  on  the  days  appointed,  and  that  in 
case  default  should  be  made  in  payment  of  either  of  them  on 
the  days  appointed,  the  whole  of  the  remaining  instalments 
should  become  payable  immediately.  And  the  borrower 
thereby  assigned  the  goods,  and  all  his  right  and  property 
therein,  to  the  company  ''as  their  own  proper  chattels  and 
effects."  Provided  nevertheless  that,  in  case  the  borrower 
should  pay  to  the  company  the  £680  by  the  instalments  and 
according  to  the   covonant  thereinbefore  contained,   and 
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shonld  observe  and  perform  all  other  his  covenants  and 
agreements  therein  contained,  then  the  deed  should  cease 
and  determine.  And  the  borrower  did  thereby  declare  that 
^^  after  default  shall  be  made  in  payment  according  to  the 
covenant  hereinbefore  contained,  or  on  breach  of  any  cove- 
nant of  the  borrower  herein  contained,  and  after  written  de- 
mand for  payment  shall  have  been  given  to  or  left  for  him 
at  his  last  known  place  of  business  or  abode,  sealed  by  the 
company,  or  signed  by  any  person  on  their  behalf,  or  in  case 
he  shall  die  or  be  or  become  bankrupt,  or  compound  or  at- 
tempt to  compound  with  his  creditors,  or  become  embar- 
rassed in  his  affairs,  or  in  case  any  action  at  law,  or  any 
other  legal  process  shall  be  commenced  against  the  bor- 
rower, or  in  case  any  distress  or  writ  of  execution  shall  be 
issued  or  levied,  or  attempted  to  be  levied,  upon  the  said 
effects  or  any  part  thereof  ....  then  and  on  either  of  the 
said  cases  happening"  it  should  be  lawful  for  the  company 
to  take  possession  of  the  goods  and  to  sell  them,  and  oat 
of  the  proceeds  of  sale  to  retain  their  costs  and  what 
should  be  due  to  them,  and  to  deliver  the  surplus  (if  any) 
to  the  borrower.  And  there  was  a  further  proviso  that, 
"until  default  be  made  in  payment  according  to  the  cove- 
nant and  proviso  herein  contained,  it  shall  be  lawful  for  the 
borrower  to  hold,  make  use  of,  and  possess  the  said  goods, 
chattels,  and  effects,"  without  any  hindrance  or  disturbance 
by  the  company.  The  bill  of  sale  was  duly  registered.  The 
first  instalment  of  the  £680  was  paid  when  it  became  due. 
On  the  26th  of  February,  1878,  Mr.  Bourne,  the  manager  of 
the  company,  having  received  information  that  Francis  was 
in  embarrassed  circumstances,  instructed  an  auctioneer  at 
Newcastle  to  take  possession  of  the  ^oods,  and  on  the  5th 
of  March  a  man  was  put  in  possession.  No  demand  for 
payment  was  made  before  possession  was  taken.  At  this 
410]  time  several  *actions  had  been  commenced  against 
Francis,  and  an  execution  had  been  levied  on  his  goods  in 
the  theatre  at  Newcastle.  On  the  7th  of  March  he  filed  a 
liquidation  petition  in  the  county  court  at  Newcastle.  The 
goods  were  afterwards  sold,  and  the  trustee  in  the  liquida- 
tion claimed  the  proceeds  of  sale.  Francis  deposed  that  at 
the  time  when  the  company  took  possession  he  was  not  em- 
barrassed in  his  circumstances,  and  that,  had  any  demand 
been  made  upon  him,  and  a  reasonable  time  allowed,  he 
could  without  any  difficulty  have  made  arrangements  to 
pay  any  sum  that  might  have  been  demanded  by  the  com- 
pany in  respect  of  any  claim  by  them  against  him.  And, 
with  regard  to  the  nature  of  the  possession  taken,  Francis 
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deposed  tliat  it  consisted  in  a  man  being  left  in  the  house, 
who  remained  in  the  back  premises,  Francis  and  his  family 
continuing  to  occupy  the  house  and  use  the  furniture  in  the 
same  way  as  they  had  previously  done  witbout  any  inter- 
ruption. Charles  Brougn,  the  man  who  was  put  in  posses- 
sion, deposed,  "The  possession,  I  considered,  was  a  friendly 
one,  Mr.  Francis  and  his  family  being  allowed  to  continue 
using  the  furniture  as  before."  And  in  a  letter  written  on 
the  2d  of  March  by  a  Mr.  Egerton,  who  was  acting  on  be- 
half of  Francis,  to  Mr.  Bourne,  he  said,  "  I  think  in  Mr.  Fran- 
cis' own  interest  you  should  not  delay  being  in  possession." 
And  Mr.  Bourne  deposed  that  ''Mr.  Francis  concurred 
in  our  taking  possession."  The  judge  of  the  county  court 
lield  that  the  trustee  was  entitled  to  the  money,  on  the  ground 
that  the  bill  of  sale  did  not  authorize  the  taking  of  possession 
unless  a  written  demand  for  payment  was  lirst  made  by 
the  company.  The  company  appealed  to  the  Chief  Judge. 
The  appeal  was  heard  on  the  3d  of  August,  1878. 

M  C.  Willis^  for  the  appellant. 

WinsloWj  Q.C.,  and  Creed,  for  the  trustee. 

Bacon,  C.J.:  The  bill  of  sale  contemplates  a  variety  of 
events  in  which  it  may  be  the  right  of  the  bill  of  sale  hold- 
ers to  take  possession.  They  lent  a  sum  of  money  payable 
by  instalments,  and  it  provides  that,  if  default  shall  be 
made  in  payment  after  demand,  there  shall  *be  a  [411 
right  to  enter;  and  it  gives  them  a  right  to  take  possession 
in  certain  other  cases.  Now,  that  there  was  no  demand 
made  before  possession  was  taken  is  a  fact  about  which 
there  is  no  question.  There  was  no  demand  made,  and, 
indeed,  no  money  was  due.  The  only  question  is  as  to  the 
lawfulness  of  the  possession,  and  whether  any  of  the  other 
events  which  entitled  them  to  take  possession  had  hap- 
pened. Mr.  Bourne's  evidence  is  to  the  effect  that  from 
information  which  reached  him,  no  matter  from  what  source 
or  at  what  time,  he  bethought  himself  that  his  security  was 
•  in  danger,  and  he  went  down  to  the  place  where  the  prop- 
erty was,  and  there  employed  an  auctioneer  to  take  poctses- 
sion.  Unless  there  was  default  made  in  payment,  unless 
the  instrument  authorized  him  to  take  possession,  he  had 
no  right  to  do  so,  because  the  stipulation  is  that  the 
borrower  shall  be  in  undisturbed  possession  unless  he 
makes  default  in  payment.  The  deed  also  provides  that  the 
company  may  enter  in  case  he  becomes  bankrupt,  or  upon 
the  happening  of  other  events.  But  where  is  the  evidence 
that  any  of  these  things  had  happened?  It  is  said  that  the 
debtor  was  in  a  state  of  embarrassment,  but  that  is  a  very 
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wide  expression.  Is  a  man  necessarily  embarrassed  because 
actions  are  brought  against  him?  Those  actions  mayor 
may  not  have  been  rightly  brought.  I  will  assume  that 
they  were  rightly  brought,  and  that  he  had  not  the  money 
in  his  pocket  at  that  time.  But  that  is  not  being  in  embar- 
rassed circumstances,  because  he  might  have  elsewhere  a 
sum  quite  suflBcient  to  cover  the  amount  for  which  the  ac- 
tions were  brought.  But  that  is  the  only  account  that  we 
have  heard  of  his  embarrassments  —  that  somebody  had 
heard  that  there  were  four  actions  brought  against  him. 
That  may  have  been  quite  true,  but  I  cannot  turn  a  deaf 
ear  to  the  evidence — which  is  uncontradicted — of  Francis 
himself,  that  he  was  perfectly  able  to  pay  all  his  debts.  He 
had  these  actions  brought  against  him,  but  they  did  not 
embarrass  him,  because  he  had  assets  of  various  Kinds,  by 
means  of  which  he  could  pay  his  debts.  There  are  many 
people  who  neglect  to  pay  their  debts,  but  that  does  not 
necessarily  imply  that  they  are  in  embarrassed  circum- 
stances. The  deed  gives  no  authority  to  take  possession  of 
the  goods  of  a  man  who,  having  borrowed  £680,  had  repaid 
the  first  instalment,  and  who  would  probably  have  repaid 
412J  the  second  but  *for  the  conduct  of  the  somewhat  oflS- 
cious  manager  of  the  bank,  who  goes  down  and  of  his  own 
free  will  takes  possession.  And  then  how  does  he  take  pos- 
session? He  puts  a  man  in  friendly  possession ;  the  debtor 
is  not  turned  out  of  his  house ;  no  one  exercises  any  au- 
thority over  the  goods,  and  the  man  and  his  wife  and  chil- 
dren remain  in  the  house  ;  but  there  is  a  blind  possession, 
a  friendly  formal  possession  on  behalf  of  the  company.  I 
cannot  say  that  the  possession  was  lawful;  it  was  not  jus- 
tified by  the  bill  of  sale,  or  by  any  of  the  circumstances. 
Nor  was  it  a  sufficient  possession,  which  could  deprive  the 
trustee  of  his  title  to  the  goods.  I  think  that  the  order  of 
the  county  court  was  right. 

From  this  decision  the  company  appealed.  The  appeal 
was  heard  on  the  28th  of  November  and  the  5th  of  Decem- 
ber, 1878. 

Be  Oex^  Q.C.,  and  E.  C,  Willis^  for  the  appellants:  The 
taking  possession  was  justified  by  the  terms  of  the  deed.  The 
evidence  shows  that  actions  had  been  commenced  against 
Francis  before  possession  was  taken.  The  possession  taken 
was  sufficient  to  satisfy  the  reputed  ownership  clause ;  for 
that  purpose  de  facto  possession  is  enough,  tor  it  puts  an 
end  to  the  consent  of  the  true  owner  of  the  goods.  Even 
an  unsuccessful  attempt  to  obtain  possession  would  do.     It 


Vol  X.]  CHANCERY  DIVISION.  799 

C.A.  Ex  parte  National  Guardian  Assurance  Co.      In  re  Francis.  1878 

is  not  necessary  that  the  possession  should  be  apparent,  as 
undnr  the  Bills  of  Sale  Act. 

Winslow,  Q.C.,  and  Creed,  for  the  trustee:  According  to 
the  true  construction  of  the  bill  of  sale  the  right  to  take 
possession  did  not  arise  until  default  had  been  made  in  pay- 
ment of  one  of  the  instalments.  Nothing  was  due  on  the 
6th  of  March.  Even  when  mortgage  money  is  made  pay- 
able on  demand  it  has  been  held  in  many  cases  that  a  rea- 
sonable time  must  be  given  to  the  mortgagor  to  find  the 
money.  The  possession  taken  was  a  merely  friendly  or 
colorable  possession,  which  is  not  suflBcient :  Jacksoii  v. 
Irvin  (*) ;  Vicarino  v.  Hollingsworih  (').  The  invitation 
was  to  take  possession  in  the  interest  of  Francis;  such  a 
transaction  cannot  be  supported :  Ex  parte  Arnold  ('). 

*James,  L.J.:  The  question  depends  entirely  on  [413 
the  construction  of  the  deed,  and  I  find  it  impossible  to  ar- 
rive at  tjje  same  conclusion  as  the  Chief  Judge.  He  appears 
to  have  assumed  that  the  proviso  at  the  end  overrides  the 
previous  clause,  and  that  tlierefore  the  possession  taken  by 
the  appellants  was  unlawful,  t  think  the  real  effect  of  the 
deed,  taking  it  altogether,  is  this:  The  mortgagees  became 
the  legal  owners  of  the  goods,  and  as  such  would  have  the 
right  to  take  possession  of  them.  Then  there  is  a  proviso 
in  the  usual  form  that  the  mortgagor  shall  be  entitled  to  re- 
tain possession  until  default  be  made  by  him  in  payment 
according  to  the  covenant  and  proviso  contained  in  the  deed. 
That  is  to  say,  the  mortgagor  had  a  kind  of  term  in  the 
goods  granted  to  him  by  way  of  a  charge  upon  the  absolute 
ownership  of  the  mortgagees.  But  in  the  same  deed  there 
is  an  express  provision  enabling  the  mortgagees,  on  the 
happening  of  a  number  of  different  contingencies,  to  take 
possession  of  the  goods  and  to  sell  them.  It  is  impossible 
to  conceive  that  this  express  provision  was  inteded  to  be  en- 
tirely abrogated  by  the  subsequent  authority  to  the  bor- 
rower to  hold  possession  except  in  one  contingency.  There 
is  no  magic  in  the  position  of  the  clauses  in  the  deed ;  every 
clause  is  part  and  parcel  of  the  bargain  between  the  parties. 
Did,  then,  any  of  the  things  happen  which  entitled  the 
mortgagees  to  take  possession?  There  can  be  no  doubt  that 
one  of  them  did.  The  borrower  was  ''embarrassed  in  his 
affairs ;"  there  could  not  be  better  evidence  of  that  than  the 
fact  that  an  execution  had  been  levied  in  his  theatre,  which 
was  his  principal  means  of  getting  his  living.  The  manager 
of  the  company  was  informed  that  he  was  embarrassed,  and 
the  information  on  which  he  acted  turns  out  to  have  been 

(')  2  Camp.,  48.  («)  20  L.  T.  (N.S.),  862.  (»)  8  Ch.  D.,  70. 
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true.  He  was  justified,  therefore,  in  taking  possession.  It 
is  said,  however,  tiiat  the  possession  taken  was  not  a  hostile 
but  a  friendly  possession.  That  is  often  the  case.  Under  the 
Bills  of  Sale  Act  the  possession  must  not  be  colorable,  but 
under  the  reputed  ownership  clause  it  is  quite  a  different 
matter.  The  only  question  is  whether  possession  was  taken 
by  the  true  owner  of  the  goods  with  the  intention  of  assert- 
ing his  rights.  In  the  present  case,  whatever  were  the  mo- 
tives of  kindness  of  the  company's  manager  towards  the 
414]  debtor,  it  is  clear  *that  his  object  was  to  get  the 
goods  out  of  the  debtor's  order  and  disposition,  so  as  to 
avoid  the  effect  of  his  bankruptcy,  which  was  then  immi- 
nent. He  had  heard  that  the  debtor  was  embarrassed,  and 
he  completed  his  title  by  taking  absolute  possession  of  the 
goods.  It  was  not  a  sham  but  a  real  possession,  taken  for 
the  purpose  of  giving  effect  to  the  security  of  the  company. 
The  order  of  the  Chief  Judge  must  be  reversed. 

Baggallay,  L.J.:  The  case  of  the  respondent  is  based 
on  two  grounds.  It  is  said,  first,  that  there  was  no  right  to 
take  possession  at  all;  andj  secondly,  that  the  possession 
was  a. friendly  one.  No  doubt  the  right  to  take  possession 
must  be  elcercised  according  to  the  terms  of  the  deed.  But 
here  we  have  the  circumstance,  not  only  that  actions  at  law 
had  been  commenced  against  Francis,  but  that  the  fact  of 
these  actions  having  been  commenced  gave  the  right  to  tiie 
company  to  take  possession  ;  and  this  apart  from  any  ques- 
tion of  embarrassment.  The  proviso  at  the  end  of  tlie  deed 
must  be  read  in  connection  with  the  rest  of  the  deed,  and 
not  so  as  to  make  three  fourths  of  the  previous  provisions 
ineffectual.  The  question  of  the  nature  of  the  possession 
seems  hardly  to  have  been  fully  considered  by  the  Chief 
Judge.  I  entirely  concur  with  the  Lord  Justice,  and  I  can 
see  no  ground  for  saying  that  the  possession  was  not  such 
as  is  ordinarily  taken  by  a  bill  of  sale  holder  in  the  exercise 
of  his  rights. 

Thesiger,  L.J-:  I  am  of  the  same  opinion.  When  the 
whole  of  the  bill  of  sale  is  looked  at  there  can  be  no  reason- 
able doubt  as  to  its  meaning.  There  is  a  distinct  provision 
that,  in  the  event  of  the  debtor  becoming  embarrassed,  or 
of  actions  being  commenced  against  him,  the  mortgagees 
shall  be  entitled  to  take  possession.  It  is  said  that  this  is 
subject  to  the  condition  that  there  must  have  been  a  previ- 
ous written  demand  for  payment.  But  it  is  clear  that  that 
condition  only  refers  to  the  previous  words,  ''default  in 
payment  according  to  the  covenant  hereinbefore  contained, 
or  on  breach  of  any  covenant  of  the  borrower  herein  con- 
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tained."  Then  it  is  said  that  the  power  to  take  possession 
is  controlled  by  the  subsequent  *provi80  that  the  [415 
debtor  shall  be  left  in  possession  until  default  shall  be  made 
in  payment.  It  would,  I  think,  be  running  counter  to  all 
rules  of  construction  to  hold  that  this  general  proviso  is  to 
override  the  prior  special  one.  On  the  construction  of  the 
deed,  I  have  no  doubt  that  the  power  to  take  possession 
arose  on  the  debtor's  becoming  embarrassed  in  Ins  circum- 
stances, or  on  the  happening  of  any  of  the  other  events 
mentioned.  Then  it  is  said  that  a  sufficient  possession  was 
not  taken,  and  that  we  ought  to  look  at  the  motives  which 
actuated  the  company's  manager.  I  agree  that  we  may  do 
this,  not  for  the  purpose  of  altering  the  character  of  the  pos- 
session taken,  out  in  order  to  arrive  at  the  conclusion 
whether  the  possession  was  a  real  one  or  a  mere  sham. 
But,  as  soon  as  we  arrive  at  the  conclusion  that  the  posses- 
sion was  real,  the  motives  with  which  it  was  taken  are  im- 
material. Here  there  is  abundant  evidence  of  a  real  posses- 
sion. The  debtor  had,  as  in  Vicarino  v.  HolUngsworth  (*), 
the  use  of  the  goods,  but  it  was  subject  to  the  control  of  the 
man  who  was  put  into  possession,  and  who  was  there  to  see 
that  the  use  was  in  accordance  with  the  rights  of  the  bill  of 
sale  holders.  If  we  were  to  hold  that  this  was  not  a  suffi- 
cient possession,  we  should  be  confusing  the  possession 
which  is  necessary  with  reference  to  the  question  of  order 
and  disposition  with  that  which  is  required  under  the  Bills 
of  Sale  Act,  and  which  must  be  apparent  as  well  as  real. 

Solicitor  for  appellants :  A.  D.  Michael. 
Solicitor  for  trustee :  O,  B.  Wheeler ^  agent  for  D,  B.  Stan- 
ford, Newcastle-on-Tyne. 

0)  20  L.  T.  (N.S.),  862. 

See23Eng.  Bep.,  498  note.  Where,  in  an  action  by  the  mort- 

As  to  rights  of  pledgor  and  pledgee  gagee  against  the  mortgagor  to  recover 

of  chattels,  choses  in  action,  etc.,  and  the  mortgaged  property,  it  is  shown 

as  to  right  of  pledgee  to  bay  at  his  that  the  note  secured  by  the  mortgage 

own  sale,  see  Union,  etc.,  v.  Kigdon,  was  given  for  money  loaned  at  usurious 

98  Ills.,  458;    Eillian  9.  Hoffman,  6  interest,  and  the  mortgagor  has  paid 

Brad  well  (Ills.).  200 ;   Choukaa  9.  Al-  or  tendered  to  pay  the  principal,  and 

len,  70  Mo.,  290.  brings  the  money  into  court,  a  charge 

As  to  when  an  instrument  is apledge  that  if  the  jury  believe  these  facts, 

and  not  a  mortgage  :  Wilson  «.  Knapp,  plaintiff  was  entitled  to  recover  only 

70  N.  Y. ,  596.  the  costs  of  the  suit,  contains  no  error 

The  payment  of  a  debt  secured  by  a  prejudicial  to  the  plaintiff,  and  fur- 
mortgage  of  personal  chattels,  operates  nishes  no  "ground  for  reversal  on  ap- 
as  a  satisfaction  of  the  mortgage,  and  peal  by  him :  Shiver  «.  Johnston,  63 
extinguishes  the  title  conveyed  by  the  Ala.,  87. 

mortgage:    Shiver    t.    Johnston,    62  Where  the   mortgagee  of   chattels 

Ala. ,  87.  takes  possession  after  condition  broken, 

26  Eng.  Rep.  101 
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the  mortgagor,  who  has  subsequently  remain  with  the  mortgagor  for  a  speci- 

tendered  the  sum  due  on  the  mortgage,  fied  time,  and  contains  a  clause  that  if 

but  has  not  kept  the  tender  good  by  any  writ  from  any  court  shall  be  levied 

paying  the  money  into  court,  cannot  upon  the  same,  the  debt  shall  become 

maintain  replevin    for  the  property  :  due,  and  the  mortgagee  may  elect  to 

Smith  D.  Phillips,  47  Wise,  202.  take  possession  of  the  property  and 

The  equity  of  redemption  of  property  sell,  etc.,  the  mortgagee  may  maintain 

covered  by  a  chattel  mortgage  is  sub-  replevin  or   trover  for  the    property 

ject  to  execution,   and  therefore  the  after  demand  for  its  possession  from  a 

mortgagee    cannot  replevy  the    same  party    levying    upon    t'lie    same,   and 

from  an  officer  who,  while  they  are  in  refusal    to    surrender    it :     Quinn    v. 

possession  of  the  mortgagor  pursuant  Schmidt,  91  Ills.,  84. 

to  the    terms  of   the    mortgage,   has  Amortgageeof  chattels  in  possession, 

levied  on  them  for  sale  on  an  execution  under  his  mortgage,  is  not  entitled  to 

against  the  mortgagor :    Olds  v.  An-  an  injunction  against  the  marshal,  le- 

drews,  66  Ind.,  147.  straining  him  from  levying  upon  and 

Where  the  mortgagee  took  posses-  selling  such  chattels  under  an  execa- 

sion  of  the  mortgaged  property  before  tion  against  the  mortgagor.     In  such 

he  had  any  right  by  its  terms  to  do  so,  case  the  mortgagee  has  an  adequate 

and  the  mortgagor  sued  him  for  selz-  remedy   at    law,    and    equity    should 

ing  and  selling  the  goods  without  his  not  interfere :    La  Mothe  v.  Fink,  12 

consent    before    default ;     held,    that  Chicago  Leg.  News,  152,  U.  S.  Circuit 

the  plaintiff  was  entitled  to  recover,  Ct.,  E.  D.  Wise.,  Dyer,  J. 

on  tlie  ground  that  he  was  entitled  to  See  however  Husted  v.  Ingraham,  75 

the    restitution    of    his    property    on  N.  Y.,  252. 

the  performance  of  the  condition  on  The  mortgagee,  from  whom  chattels 

which  he  mortgaged  it,  which  the  mort-  have  been  wrongfully  replevied  by  the 

gagee,  by  his  wrongful  act,  had  pre-  mortgagor,  is  entitled  to  judgment  for 

vented  from  being  accomplished  :  Bing-  their  return,  with  any  damages  suffered 

ham  V.  Bettinson,  30  U.  C.  C.  PL,  438.  from  the  taking,  or  for  the  amount  of 

Goods  and  chattels  on  which  there  is  the  mortgage  debt ;   but  cannot  have 

a  chattel  mortgage  may,  nevertheless,  judgment  for  the   full  value  of  the 

be  sold  on  execution,  on  a  ludgment  property,  if  that  exceeds  the  mortgage 

against  the  mortgagor,  but  the  rights  debt  and  costs :   Smith  «.  Phillips,  47 

of  the  mortgagee  will  not  be  affected  Wise. ,  202. 

thereby  unless  he  has  done  something  One  not  having  a  judgment  and  exe> 

to  estop  him  from  asserting  his  rights,  gution,   is  not  a  creditor  within  the 

When  such  sale  is  made  on  execution,  meaning  of  the  provisions  of  the  stat- 

the  mortgagor  may  assert  his  right  to  ute  (Laws  1833,  ch.  279,  §  1),  declaring 

the  goods,  by  replevin,  against  the  pur-  that  the  omission  to  file  a  chattel  mort- 

chaser.     In   such  case  the  purchaser  gage  renders  it  void  as  against  creditors 

under    execution  cannot,   by  answer,  of  the  mortgagee,  and  subsequent  cred- 

demand  that  the  assets  shall  be  mar-  itors  or  mortgagees  in  good  faith, 

shaled  if  the  necessary  parties  are  not  Nor  is  a  person  a  mortgagee  in  good 

before  the  court :    Kelly  v.  Purcell,  8  faith,  within  the  meaning  of  said  stat- 

Am.  Law  Record,  705,  District  Court  ute,  whose  mortgage  was  given  for  a 

Logan  County,  Ohio.  pre-existing  indebtedness,  without  any 

Where  a  chattel  mortgage  provides  new  consideration :   Jones  v.  Graham, 

for  the  possession  of  the  property  to  77  N.  T.,  628. 
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[10  Chancery  Diyision,  416.] 
C.A.,  Dec.  18,  1878. 

*Waddell  v.  Blockey.  [416 

[1877    W.     866.] 

Pradice — Appeal — Security  for    Coet» — Pauper — Special   Circftnutaneee — Abandoned 
MoUon'-Afotion/or  J^ew  Trialr^Rulee  of  Court,  1876,  Order  XL,  r.  10. 

A  defendant  in  an  action  which  had  been  tried  by  a  judge  without  a  jury  gave 
notice  of  appeal  agaiuBt  the  judgment,  and  also  obtained  ez  parte  a  rule  niti  for  a  new 
trial.  He  did  not  set  down  the  appeal  for  hearing,  but,  before  the  argument  of  the 
rule  for  a  new  trial,  gave  fresh  notice  of  appeal  from  the  judgment.  There  was  a 
substantial  question  to  be  tried  as  to  the  measure  of  damages.  The  appellant  being 
in  insolvent  circumstances,  the  plaintiff  moved  for  security  for  costs  : 

HM,  first,  that  the  plaintiff  was  entitled  to  the  costs  of  the  first  notice  of  appeal 
as  an  abandoned  motion : 

Secondly,  that  the  second  notice  of  appeal  was  unnecessary,  inasmuch  as  the  whole 
question  could  be  tried  under  Rules  of  Court,  1876,  Order  xl,  rule  10,  upon  the  ap- 
plication to  make  the  rule  for  a  new  trial  absolute ;  and  the  appellant  was  therefore 
ordered  to  give  security  for  coets. 


[10  Chancery  Division,  420.] 
C.A.,  Dec  6,  16,  1878. 

*Krehl  V.  Burrell  (*).  [420 

[1876    K.    80.] 

Appeal  from  Finding  of  Fa/d — Interlocuiory   Order — 7%me  for  appealing — Order 

XXXIX,  r.  la. 

An  action  for  an  injunction  to  restrain  the  defendant  from  building  so  as  to  inter- 
fere with  a  right  of  way  claimed  by  the  plaintiff,  which  right  was  disputed,  came  on 
for  trial  before  the  Master  of  the  Rolls,  with  witnesses,  no  issues  of  fact  having  been 
directed.  After  the  examination  had  been  concluded,  the  Master  of  the  Rolls  stated 
that  he  found  a  verdict  for  the  plaintiff  as  to  the  right  of  way,  and  directed  the 
action  to  stand  over  in  order  to  give  the  parties  an  opportunity  of  coming  to  an  ar- 
rangement. Upon  the  action  coming  on  again,  a  mandatory  injunction  was  granted ; 
the  order  reciting  that  the  court  had  found  the  plaintiff  entitled  to  the  right  of  way. 
The  defendant,  after  the  expiration  of  twenty-one  days  from  tiie  Ume  when  the  ver- 
dict had  been  given,  appealed  from  the  order : 

Beldf  that  the  finding  that  the  plaintiff  was  entitled  to  the  right  of  way  could  ^ 
not  now  be  questioned,  for  that  the  defendant  ought  to  have  moved  the  Court  of  Ap-  * 
peal  for  a  new  trial  within  twenty-one  days  from  the  verdict  being  given. 

Order  xxxix,  rule  la  of  the  Rules  of  Court,  1876,  does  not  apply  to  trials  before  a 
judge  of  the  Chancery  Division,  but  where  a  judge  of  that  division  has  definitely 
found  a  verdict  on  a  matter  of  fact,  such  verdict  is  equivalent  to  an  interlocutory 
order,  which  can  only  be  appealed  from  within  twenty-one  days. 

(0  See  case  on  merits,  28  Eng.  Rep.,  703. 
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8m  Sncmo  Pkbvoemakcb,  80,  84  noU, 


ACCOUNTS. 

1.  Where  acooanto  are  impeached  and  it 
is  ahown  that  they  contain  errors  of 
considerable  extent  both  in  number  and 
amount,  whether  caused  by  mistake  or 
fraud,  the  court  will  order  such  ac- 
counts, though  extending  over  a  lonff 
period  of  years,  to  be  opened,  and  wiu 
not  merely  g^ve  liberty  to  surcharge 
and  falsify ;  and  supposing  a  fiduciary 
relation  to  exist  between  the  parties, 
the  court  will  make  a  similar  order  if 
such  accounts  are  shown  to  contain  a 
less  nnmber  of  errors,  or  if  they  con- 
tain  any  fraudulent  entries. 

2.  Semble,  in  an  action  between  principals 
and  agents  impeaching  the  agents  ac- 
counts, actual  knowledge  of  antecedent 
fraud  in  the  agents  by  one  who  subse- 
quently became  a  member  of  the  firm 
of  the  principals  would  not,  if  proved, 
be  any  bar  to  their  claim.  William' 
mm  Y.  Barbour,  809 

8.  Where  an  account  b  impeached,  if  a 
single  important  error  is  established, 
the  court  will  not,  except  in  the  case 
of  frand,  order  the  whole  account  to 


be  opened,  but  will  make  a  decree  that 
the  plaintiff  may  be  at  liberty  to  aor- 
charg^  and  falsify. 

4.  In  a  partnership  action,  where  one 
error  of  £960  was  established  in  an  ac- 
count long  settled : 

HM^  that  in  taking  the  accounts  the 
plaintiff  should  be  at  liberty  to  sur- 
charge and  falsify,  and  that  such  liberty 
should  not  be  limited  to  errors  ap- 
pearing from  the  books.  Gethinff  y. 
Keiffhlesf.  827 


ACT  OF  GOD. 

See  NaouojQfCS,  888,  806  neie. 


ACTION. 
See  Bahxbuptot,  889. 


ADEMPTION. 
SeeLmQACtw^  116, 


ADVANCEMENTa 

1.  Teatotor,  who  died  in  1874,  by  hia 
will,  in  1864,  gave  the  residue  of  hia 
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roperty  to  trustees  to  divide  amongst 
is  six  children  equally,  and  directed 
that  the  sums  of  money  advanced  to 
them  in  his  lifetime  should  be  brought 
into  hotchpot  He  advanced  to  his  two 
sons  in  and  subsequent  to  1869  several 
sums  of  monev,  and  in  1878  he  wrote 
a  letter  to  eacn  of  them,  stating  that  if 
he  would  give  him  a  promissory  note 
for  the  sum  mentioned  he  would  write 
off  the  balance : 

Held,  that,  re^rdless  of  the  letters, 
the  sons  must  bring  the  whole  of  the 
sums  advanced  to  them  into  hotchpot. 
Smiih  Y.  Conder.  6,  9  note. 


ADVERSE  PARTY. 

1.  A  third  person,  whose  title  to  property 
is  affected  by  an  adjudication  in  bank- 
ruptcy, is  under  sect.  71a  "person  ag- 
gneved  "  by  it,  and  is  entitlea  to  appeal 
om  it.    JaaUer  of  Learoyd,  452 


AGREEMENTS. 
See  Mikes,  441. 


AlfNUITY. 
See  Wills,  424. 


ANSWER. 

See  Limitations,  Statutx  of,  478, 
486  note. 


APPEAL. 

1.  On  the  26th  of  June  an  appellant  in 
bankruptcy  was  ordered  to  give  addi- 
tional security  for  the  costs  of  the  ap- 
peal. On  the  4th  of  November,  the 
security  not  having  been  given,  the 
respondents'  solicitor,  without  having 
previously  written  to  the  appellant's 


solicitors,  gave  notice  of  motion  to  dis- 
miss the  appeal  for  want  of  proeeca- 
tion.  On  the  ISth  of  November  the 
additional  security  was  given,  and  on 
the  14th  of  November  the  motion  to 
dismiss  came  on  to  be  heard  : 

Hdd,  that  the  appellant  must  pay  the 
costs  of  the  motioQ,  and  that  the  ap- 
peal could  not  be  heard  until  he  had 
done  so.     Matter  o/Ieaaen.  450 

2.  Whether  the  limit  of  twenty -one  days 
for  bringing  an  appeal,  fixed  by  riiie 
143  of  the  Bankruptcy  Rules,  1870,  ap- 
plies to  a  third  person,  gwere.  Matter 
of  Learoyd,  452 

8.  An  action  for  an  injunction  to  restrain 
the  defendant  from  building  so  as  to 
interfere  with  a  right  of  way  claimed 
by  the  plaintiff,  which  right  was  dis- 
puted, came  on  for  trial  before  the  Mas- 
ter of  the  Rolls,  with  witnesses,  no 
issues  of  fact  having  been  directed. 
After  the  examination  had  been  con- 
cluded, the  Master  of  the  Rolls  stated 
that  he  found  a  verdict  for  the  plain- 
tiff as  to  the  right  of  way,  and  directed 
the  action  to  stand  over  in  order  to  give 
the  parties  an  opportunity  of  coming 
to  an  arrangement.  Upon  the  action 
coming  on  again,  a  mandatory  injanc- 
tion  was  granted;  the  order  reciting 
that  the  court  had  found  the  plaintiff 
entitled  to  the  right  of  way.  The  de- 
fendant, after  the  expiration  of  twenty- 
one  days  from  the  lime  when  the  ver- 
dict had  been  given,  appealed  fVom  the 
order: 

Held,  that  the  finding  that  the  plain- 
tiff was  entitled  to  toe  right  of  way 
could  not  now  be  questioned,  for  that 
the  defendant  ought  to  have  moved  the 
Court  of  Appeal  for  a  new  trial  within 
twenty-one  days  from  the  verdict  being 
given. 

4.  Order  xxxix,  rule  la  of  the  Rules  of 
Court,  1876.  does  not  apply  to  trials 
before  a  judge  of  the  Chancery  Divi- 
sion, but  where  a  judg^  of  that  ai vision 
has  definitely  found  a  verdict  on  a  mat- 
ter of  fact,  such  verdict  is  equivalent 
to  an  interlocutory  order,  which  can 
only  be  appealed  from  within  twenty- 
one  days.    Krehl  v.  BvrreU,  803 

See  Adverse  Paatt,  452. 
Bankruptot,  449. 
Landlord  and  Tskant,  740. 
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APPLICATION  OF  PAYMENTS. 
See  Patmsnts,  679. 


APPOINTMENT. 

iSM  POWVM,  411. 


APPORTIONMENT. 


See  Wills,  1. 


ASSIGNEE. 

See  AflSiONMENT,  26. 

FiZTUBBS,  548,  564  note. 
Prisumptiox,  26. 


ASSIGNMENT. 

1.  The  pliuntiflf  through  his  solicitor  con- 
tributed £500  and  the  solicitor  £800 
to  a  loan  of  £800  on  deposit  of  deeds. 
The  solicitor  subsequently  took  a  mort- 
gage to  himself  for  the  £800.  The  so- 
licitor afterwards  deposited  the  title- 
deeds  of  the  mortgaged  property  with 
a  bank  as  security  fur  a  loan  of  £400 : 

Held,  that  the  plainti£f  had  priority 
for  his  £500  over  the  security  to  the 
bank. 

2.  The  plaintiff  had  lent  money  to  a  so- 
licitor on  the  security  of  the  deposit 
of  title-deeds  of  land  in  Middlesex  with 
a  letter  charjnng  the  land,  the  legal 
estate  in  which  was  outstanding.  The 
solicitor  afterwards,  by  way  of  security 
for  money  due  to  a  client,  made  a  mort- 
gage of  the  land  to  the  client,  which 
mortgage  was  registered : 

Had,  that  the  client  must  be  pre- 
sumed to  have  had  notice  of  the  plain- 
tijBf's  charge,  which  therefore,  though 
unregistered,  retained  priority.  Brad- 
ley  y.  JHchee.  26 

See  AssiONEK. 


ATTORNEYS. 

1.  The  retainer  and  employment  of  a  so- 
licitor in  such  a  matter  as  a  bank- 
ruptcy, an  administration,  or  a  wind- 
ing-up, does  not  constitute  an  entire 
contract  so  as  to  deprive  the  solicitor 
of  his  right  to  payment,  except  for 
costs  out  of  pocket,  till  the  whole  mat- 
ter is  completed,  and  successive  bills  of 
costs  in  such  a  matter  are  not  neces- 
sarily to  be  treated  as  one  bill  brought 
down  to  the  date  of  the  latest  delivery. 

2.  Accordingly,  where  solicitors  had  been 
retained  to  act  for  a  trustee  in  bank-* 
ruptcy,  and  also  to  protect  the  interests 
of  S.,  a  creditor,  who  subsequently  by 
arrangement  with  the  other  creditors 
took  over  the  bankrupt's  estate,  and 
they  delivered  a  bill  of  costs  up  to  a 
certain  date,  with  an  intimation  that 
there  were  then  and  would  still  be  some 
further  items,  and  delivered  a  second 
bill  of  costs  incurred  after  the  date  to 
which  the  first  bill  came  down, — on  an 
application  by  S.  to  tax  both  bills, 
more  than  twelve  months  after  the  de- 
livery of  the  first : 

Heldf  that  they  must  be  treated  as 
separate  bills,  and  that  the  second  bill 
only  could  be  taxed.     Matter  of  lIcUl. 

818,  826  noU. 

8.  A  client  mortgaged  property,  which 
was  at  the  time  subject  to  a  first  mort- 
gage, to  his  solicitors,  who  prepared 
the  mortgage  deed  to  themselves.  Af- 
terwards the  mortgagor  made  a  third 
mortgage  to  another  person : 

nSdf  in  an  action  by  the  solicitors 
against  the  first  and  third  mortgagees 
and  the  mortgagor,  that  they  were  en- 
titled only  to  their  ordinary  costs  as 
mortgagees,  and  that  they  had  no  lien 
on  the  mortgage  deed  for  the  costs  of 
its  preparation  or  other  costs  due  to 
them  from  the  mortgagor.  Shejffidd  y. 
Eden.  701 

See  AssiaNMENT,  26. 
Presumption,  26. 
Principal  and  Aoint,  33,  46  note. 


B. 

BANK. 
See  SsTorr,  182,  140  noU. 
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BAISXRUPTCT. 

1.  The  trustee  in  bankruptcy  of  a  mort- 
gagee can  obtain  judgment  for  foreclo- 
sure against  the  trustee  in  bankruptcy 
of  the  mortgagor,  and  is  not  obliged 
to  make  his  application  to  the  Court  of 
Bankruptcy.      WaddM  v.  TdUman,     65 

2.  Notwithstanding  the  provision  of  sect 
6  of  the  Bankruptcy  Act»  1869,  that 
"  the  debt  of  the  petitioning  creditor 
must  be  a  liquidated  sum  due  at  law 
or  in  equity,"  the  old  rule  in  bank- 
ruptcy remains  in  force,  that  where  a 
deot  is  vested  in  a  mere  trustee  for  an 
absolute  beneficial  owner  who  is  capa- 
ble of  dealing  with  the  debt  as  he 
pleases,  the  trustee  cannot  alone  sus- 
tain a  petition  for  adjudication  of  bank- 
ruptcy against  the  debtor,  but  the 
benencial  owner  must  join  in  the  peti- 
tion. 

8.  The  rule,  however,  does  not  apply  to  a 
trustee  for  persons  under  disability. 
Matter  of  (Mley,  131,  and  note. 

4.  When  a  stranger  to  a  bankruptcy  is 
willing  to  submit  to  the  Court  of  Bank- 
ruptcy the  determination  of  his  rights 
in  relation  to  property  of  the  bankrupt, 
it  is  improper  for  the  trustee  in  the 
bankruptcy  to  raise  objections  to  the 
exercise  of  jurisdiction  by  that  court. 
Such  a  person  ou^ht  to  be  encouraged 
to  submit  to  the  jurisdiction.- 

6.  Quaere,  whether  the  Court  of  Bank- 
ruptcy has  jurisdiction  to  make  an 
order  for  foreclosure. 

6.  Order  made  that  tde  trustee  in  a  bank- 
ruptcy should  deliver  possession  of  a 
house,  of  which  the  bankrupt  had  been 
weekly  tenant,  to  the  lessee  of  the 
house,  who,  as  between  himself  and 
the  bankrupt,  was  mortgagee  of  tl)e 
lease  from  the  bankrupt.  Matter  of 
Fletcher.  192 

*!.  Want  of  bonajide*  will  not  necessarily 
be  imputed  to  liquidation  resolutions 
however  small  the  assets  immediately 
available  may  be,  if  the  debtor  has 
substantial  bona  fide  claims  the  subject 
of  pending  litigation. 

8.  The  debtor,  at  a  meeting  of  his  cred- 
itors under  a  liquidation  petition,  is 
only  bound  to  answer  proper  and  ma- 


terial questions,  and  the  meeting  has 
power  to  prevent  the  putting  of  irrele- 
vant or  improper  questions,  or  qm*s- 
tions  which  are  put,  not  in  the  interest 
of  the  creditors,  but  for  a  collateral 
object.  But  the  decision  of  the  meet- 
ing is  subject  to  review  by  the  Regis- 
trar or  the  court. 

9.  The  creditors  cannot  delegate  to  any 
one  their  statutory  power  of  granting 
the  debtor  his  discharge.  A  resolution 
doing  this  is  vUra  vires.  But  the  Regis- 
trar or  the  court  can  strike  it  out  and 
direct  the  other  resolutions  to  be  regis- 
tered with  out  it  : 

10.  Per  James,  L.J. :  Semble,  that  the 
effect  of  rule  SOI  of  the  Bankruptcy 
Rules,  1870,  is  to  make  the  creditors, 
if  they  act  bona  fde,  the  sole  jpclg^ 
whether  the  debtor  has  g^ven  sufficient 
information  as  to  his  nfhin. 

11.  The  statement  of  affairs  of  a  debtor  who 
had  filed  a  liquidation  petition  showed 
that  his  unsecured  debts  amounted  to 
£43,897  and  his  assets  to  £120.  Be- 
sides this,  he  stated  that  he  had  two 
claims  which  were  being  prosecuted  in 
two  suits.  As  to  one  of  them  he  said 
that  he  could  not  estimate  its  money 
value,  but  that  there  should  be  no  diffi- 
culty in  obtaining  a  very  large  sum, 
and  as  to  the  other  he  said  that  it  was 
a  claim  for  a  considerable  sum.  At 
the  first  meeting  of  the  creditors  the 
solicitor  and  proxy  of  a  company,  who 
had  been  made  defendants  to  one  of  the 
suits  blit  who  had  successfully  demur- 
red, and  who  were  creditors  for  £62, 
the  amount  of  their  costs  in  the  suit, 
put  various  questions  to  the  debtor  with 
reference  to  the  claim  in  that  suit. 
Ultimately  the  debtor  objected  to  an- 
swer one  of  the  questions  put.  and,  on 
the  advice  of  his  solicitor,  declined  to 
answer  any  more  questions,  on  the 
ground  that  the  examination  was  really 
for  the  purpose  of  obtaining  evidence 
to  assist  the  defendants  in  their  do- 
fence  of  the  suit  The  meeting  ap- 
proved of  the  debtor's  refusal  to  answer, 
and  resolved  that  the  examination 
should  not  be  continued.  A  creditor 
for  £2,000,  named  Strousberg,  who 
was  present,  told  the  meeting  Uiat  he 
would  for  the  benefit  of  the  creditors 
prosecute  the  claims  at  his  own  riak. 
The  creditors  resolved  by  the  proper 
majority,   1,  that  the  debtor^s  affidrs 


INBEX. 


809 


should  be  liqaidated  bv  arrangement ; 
2,  that  Stronsberg  Bhouid  be  appointed 
trustee  without  a  committee  of  inspec- 
tion; 8,  that  the  debtors  discharge 
should  be  granted  when  the  trustee 
should  certify  his  consent  thereto  in 
writing ;  4,  that»  having  regard  to  the 
feet  that  the  matters  forming  the  sub- 
ject of  the  questions  of  the  company's 
solicitor  were  $ub  judice^  the  debtor 
was  perfectly  justified  in  declining  to 
answer  such  questions.  The  company 
and  the  defendants  to  the  other  suit 
opposed  the  registration  of  the  resolu- 
tions, but  the  judge  of  the  county  court 
decided  that  they  ought  to  be  register- 
ed. The  decision  of  the  county  court 
judge  was  reversed  by  Bacon,  C.J. : 

aeldt  by  James  and  Brett,  L.JJ. 
{dubiUmte,  Cotton,  L.J.),  reversing  the 
decision  of  Bacon,  G.J.,  that  there  was 
not  sufficient  evidence  to  show  that 
the  resolutions  had  not  been  passed 
bomi  Jide,  and  tliat  they  ought  to  be 
registered,  with  the  exception  of  the 
third  resolution,  which  was  ultra  virei, 

15.  iV  Cotton,  LJ.:  It  was  doubtful 
whether  the  creditors,  without  further 
information  as  to  the  validity  of  the 
claims  in  the  two  suits,  could  have 
been  acting  bona  tide  in  passing  resolu- 
tions not  merely  for  a  liquidation  by  ar- 
ranfferoent.  but  empowering  the  trustee 
to  Sx  the  time  when  the  debtor  should 
have  his  discharge.     Matter  of  Hope. 

205 

18.  A  debtor  described  himself  in  his 
liquidation  petition  by  his  business  ad- 
dress only,  omitting  all  mention  of  his 
private  residence : 

Held,  that  this  was  a  misdescription ; 
that  the  defect  was  not  a  mere  formal 
one,  but  was  a  matter  of  substance; 
and  that  resolutions  psssed  by  the  cred- 
itors in  favor  of  a  liquidation  by  ar- 
rangement ought  not  to  be  registered. 

14.  And  an  application  for  leave  to  amend 
the  petition,  and  summon  a  fresh  first 
meeting  of  the  creditors,  was  refused. 
Matter  of  Jemingham,  252 

16.  Where  a  special  resolution  of  cred- 
itors under  the  Bankruptcy  Act,  1869, 
s.  48,  has  been  properly  passed,  stating 
that  in  their  opinion  the  bankrupt 
cannot  justly  be  held  liable  for  his 
failure  to  pay  10«.  in  the  pound,  and 
desiring  Ids  discharge,  and  the  terms 

26  Eng.  Rkp.  102 


of  the  section  are  in  other  respects 
strictly  complied  with,  the' court  has  no 
discretionary  power  to  refuse  the  bank- 
rupt's application  for  discharge.  Mat- 
ter of  Hamilton.  448 

16.  In  oonstming  the  14Sd  of  the  Bank- 
ruptcy Rules,  1870,  the  words  "de- 
cision "  and  "  order "  mean  the  same 
thinf ;  and  the  twenty-one  days  within 
which  an  appeal  from  a  connty  court 
to  the  chief  judge  must  be  brought  are 
to  be  reckoned  from  the  date  of  the 
settling  and  signing  of  the  order. 

17.  The  decision  in  JSe  parte  Garrard 
does  not  apply  to  the  case  of  an  appeal 
from  a  county  court  to  the  Chief  Judge 
in  Bankruptcy.     Matter  of  Cochrane. 

449 

18.  The  creditors  of  a  liquidating  debtor 
resolved  that  his  discharge  snould  be 
granted  "  on  the  certificate  of  the  com- 
mittee of  inspection  that  he  is  entitled 
thereto."  Wnen  the  estate  had  been 
realized  the  committee  refused  to  g^ve 
the  certificate.  They  alleged  that  the 
debtor  had  paid  £5  to  induce  a  person 
not  to  bid  at  a  sale  of  his  book  debts 
by  auction.  The  debtor  did  not  deny 
this  : 

Held  (reversing  the  decision  of  the 
county  court),  t&t  the  court  had  no 
jurisdiction  to  order  the  Registrar  to 
sign  a  certificate  of  the  debtor's  dis- 
charge.   Matter  of  Cheeney,  449 

19.  The  bankrupt,  who  was  a  banker^s 
clerk,  having  absconded  on  the  Ittth  of 
3farch,  1877,  defalcations  to  the  extent 
of  a  few  hundred  pounds  were  being 
discovered,  when  on  the  24th  of  the 
same  month  the  bankers  received  from 
the  bankrupt  a  letter  confessing  thefts 
to  the  amount  of  £7,852  19«.  Listruc- 
tions  were  given  on  the  26th,  in  conse- 
quence of  which  a  warrant  for  his 
apprehension  was,  on  the  28th,  placed 
in  the  hands  of  a  detective,  who  failed 
to  find  him  in  England. 

Conversations  on  the  19th,  and  again 
on  the  22d  of  March,  between  a  part- 
ner of  the  bank  and  relatives  of  the 
bankrupt,  were  deposed  to.  In  the 
course  of  the  former  the  partner  said, 
"  My  advice  is,  that  he  should  get  out 
of  the  country  to  America,  or  else- 
where ;**  and  on  the  latter  occasion  an 
offer  having  been  made  by  the  bank- 
rupt's wife  that  the  bankrupt  should 
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return  and  throw  himself  on  the  mercy 
of  the  bank,  the  partner  said,  "  No,  if 
he  did  that,  we  should  be  obliged  to 
proaecute  him;  if  he  were  abroad,  I 
don't  suppose  we  should  trouble  far- 
ther for  him.'*  It  was  also  in  evidence 
that  after  the  conversation  on  the  19th, 
one  of  the  relatives  who  was  present 
had  an  interview  with  the  bankrupt  in 
this  country,  since  which  he  had  dis- 
appeared. 

The  Refi^istrar  of  the  county  court 
having  refused  to  admit  to  proof  a 
claim  of  the  bankers  for  the  sum  of 
£7,852  19«.  : 

Hdi^  that  there  was  not  proof  of  such 
negligence  on  the  part  of  the  bankers 
to  brmg  the  criminal  to  justice  as  dis- 
entitled them  to  prove  for  the  amount 
stolen;  and  appeal  allowed.  Matter 
of  Turqftand,  449 

20.  By  virtue  of  sects.  10  and  11  of  the 
Bankruptcy  Act,  1869,  an  adjudication 
of  bankruptcy  is,  so  long  as  it  stands, 
conclusive  as  against  a  third  person; 
e.g.,  the  holder  of  a  bill  of  sale  exe- 
cuted by  the  bankrupt,  that  the  act  of 
bankruptcy,  on  which  the  adjudication 
was  professedly  founded,  was  in  fact 
committed,  and  that  the  title  of  the 
trustee  relates  back  to  that  act  of  bank- 
ruptcy.    Matter  of  Learoyd.  462 

21.  A  liquidating  debtor  had  consigned 
goods  to  commission  merchants  for 
sale,  and  they  had  made  advances  to 
him.  They  alleged  that  a  balance  was 
due  to  them  from  his  estate,  and  the 
trustee  in  the  liquidation  alleged  that 
a  balance  was  due  from  them  to  the 
estate.  They  had  not,  however,  ten- 
dered any  proof  or  made  any  formal 
claim  a^inst  the  estate  : 

Held,  by  the  Chief  Judge  and  bv  the 
Court  of  Appeal,  that,  inasmuch  as, 
if  the  trustee  was  right,  there  was  a 
mere  money  demand  by  him  against  a 
stranger  to  the  liquidation,  the  Court 
of  Bankruptcy  ought  not,  on  the  appli- 
cation of  the  trustee,  to  order  accounts 
to  be  taken  of  the  dealings  between 
the  debtor  and  the  commission  mer- 
chants ;  but  that  the  trustee  ought  to 
proceed  by  action  in  the  high  court. 
Matter  of  Mugrave.  639 

22.  A  creditor  appearing  on  a  winding-up 
petition  is  not  entitled  to  his  costs  as  a 
matter  of  right :  to  entitle  him  to  them 
lie  must  show  a  reasonable  ground  for 
appearing;  and  if  he  appears  merely 


to  ask  for  them,  and  nothing  more, 
they  will  be  refused.  Matter  of  Huff, 
etc,  576 

23.  In  determining  whether  the  amoont 
for  which  an  execution  is  to  be  levied 
exceeds  £60,  possession  money  may  be 
taken  into  account  even  after  an  in- 
junction has  been  granted  restraining 
the  sheriff  from  selling  the  goods. 
Matter  of  Lithgow,  601 

24.  One  of  the  creditors  of  a  bankrnpt 
held  two  bills  of  sale  of  his  chattels. 
Objections  had  been  raised  by  the  true- 
tee  to  the  validity  and  extent  of  the  se- 
curity, though  no  steps  had  been  taken 
to  set  it  aside.  Ultimately,  the  mort- 
gagee offered  to  pay  £620  to  the  trus- 
tee. A  meeting  of  the  creditors  wan 
held,  under  sect.  28  of  the  Bankruptcy 
Act,  1869,  when  it  was  resolved  to  ac- 
cept the  mortgagee's  offer;  that  the 
bankruptcy  should  be  thereupon  an- 
nulled ;  and  that  the  mortgagee  should 
release  his  claim  on  the  bankrupt's  es- 
tate, and  the  bills  of  sale  should  not  be 
disputed  by  the  trustee.  The  resolu- 
tions were  approved  by  the  court,  and, 
upon  the  trustee  certifying  that  the 
terms  of  them  had  been  completed  to 
his  satisfaction,  an  order  was  made  an- 
nulling the  bankruptcy.  The  £620 
was  divided  among  the  creditors  other 
than  the  mortgagee.  The  mortgagee 
realized  his  security,  but  did  not  ob- 
tain enough  to  pay  his  debt  in  iulL 
Six  years  afberwaras  it  was  discov- 
ered that  the  bankrupt  had  concealed  a 
reversionary  interest  to  which  he  was 
entitled  at  Uie  date  of  his  adjudication, 
and  an  order  was  obtained  dischai^ng 
the  annulling  order,  and  directing  that 
the  bankruptcy  should  proceed  as  if 
that  order  had  not  been  made.  The 
trustee  then  received  the  reversionary 
interest,  which  had  fallen  into  poases- 
sion: 

Hefd  (reversing  the  decision  of  Ba- 
con, C.J.),  that  the  mortgagee,  equally 
with  the  other  creditors,  was  remitted 
to  his  original  rights,  and  was  entitled 
to  prove  for  the  unpaid  balance  of  his 
debt.     Matter  of  Jarvin,  607 

See  Adverse  Party,  452. 
Chattel  Mortqaobs,  719. 
Landlord   and  Tenant,  84, 

90«o(*;  740. 
Stockholders,  142. 
Trusts  and  Tbubtbes^  781. 
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BILLS  OF  SALE. 

8e€  Chattxl  Mortgaobs,  196,  204  note. 
Sale,  628,  587  note. 


BONDHOLDERS. 
See  OoKPOBATiONB,  488. 


BROKER. 
Bee  P&iMoiPAL  AND  Agent,  88,  46  note. 


BUILDINGS. 
See  Municipal  Corporations,  488. 


BY-LAWS. 
See  Municipal  Corporations,  488. 
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CASES  AFFIRMED,  REVERSED. 
OVERRULED,   AND    CONSIDERED. 

Aaronaon,  Matter  of,  7  Chy.  Div.,  718, 

diHinguiehed,  205 

AUsopp  «.  Day,  7  H.  &  N.,  457,  disUn^ 

guiaked,  528,  719 

Anglo,  etc., «.  Davies,  20  Eng.  R.,  108, 

explained,  591 

AshtoD  V.  Langdale,  4  De  G.  &  Sm. ,  402, 

overruied.  158 

Ash  worth  v.  Outram,  22  Eng.  R.,  550, 

reverted.  265 

Attorney-General  v,  Wigan,  Kay,  268, 

5  D.  M.  &  G.,  52,  considered.  626 
Barclay,  Matter  of,  10  Eng.  R.,  605, 

explained.  197 

Bridges  V.  Garrett,  L.  R.,  5  C.  P.,  451. 

eonndered.  88 

Bright  v.  North,  2  Ph.,  216,  consid- 
ered. 626 
Brighton  Arcade  Co.  v.  Dowling,  L.  R., 

8  C.  P.,  175,  disapproved.  872 


Burton  v.  Newberry,  15  Eng.  R.,  713, 
considered.  78 

Byeriy  v.  Prevost,  L.  R,  6  C.  P.,  144, 
distinguished.  523,  719  ^ 

Chandler  9.  Howell,  20  Eng.  Rep.,  815, 
overruled.  158 

Chapman  v.  Brown,  6  Ves.,  404,  dis 
cussed.  855 

Cherry  v.  Boaltbee,  2  Keen,  819;  4 
Myl.  &  Cr. ,  442,  followed,  481 

Christie  v.  Ovington,  1  Chy.  Div.,  279, 
discussed.  855 

aayton's  Case,  1  Mer.  eO^^foOowed,  579 

Crosbie  v.  MacDowal,  4  Ves.,  610,  con- 
sidered. 78 

Cnlly,  Matter  of,  9  Chy.  Div.,  307,  con- 
sidered, 181 

De  Beauvoir  v.  De  Beaavoir,  8  H.  L. 
Cas.,  524,  distinguished.  417 

Dickin,  Matter  of,  25  Eng.  Rep.,  860, 
distinguished.  192 

Dickin,  Matter  of,  25  Eng.  Rep.,  860, 
followed.  589 

Fisk  V.  Attorney -General,  L.  R.,  4  Eq., 
521,  dismssed.  852 

Garrard,  Matter  of,  21  Eng.  R.,  792, 
considered.  449 

Go  wan  v.  Broughton,  11  Eng.  R.,  687, 
546,  explained.  487 

Haselfoot,  Matter  of,  L.  R.,  18  Eq.,  827, 
disapproved.  348 

Herrick  v.  Franklin,  L.  R.,  6  Eq.,  593. 
explained.  585 

Hinton,  Matter  of,  L.  R.,  19  Eq.,  266. 
considered.  449 

Hewer  v.  Cox,  8  Ell.  &  Ellis,  428,  fol- 
lowed. 786 

Laker  v.  Horden,   1  Chy.   Div.,   644, 
considered.  655 

Lloyd  V.  Lloyd,  L.  R.,  2  Eq.,  722,  fol- 
lowed. 594 

Magistrates  v.  Morris,  8  Macq.,  184, 
discussed.  855 

Mercier  v.  Cotton,  1  Q.  B.  Div.,  442, 
distinguished.  394 

Miller  v.  Miller,  L.  R.,  8  Eq.,-499,  dis- 
approved. 478 

Mounsey  v.  Blamlre,  4  Rass.,  384,  dis- 
approved. 558 

Murray  v.  Mackenzie,  14  Eng.  Rep., 
469,  distinguished.  786 

National  Bank,  Matter  of,  L.  R.,   14 
Eq.,  507,  disapproved.  848 

Pamham's  Trusts,  Matter  of,  2  Eng. 
'BL.,^!,  followed.  594 

Pearce  v.  Lindsay,  1  D.  F.  &  J.,  573, 
explained.  81 

Philps  V.  Homstedt,  1   Ex.  Div.,  62. 
disapproved.  719 

Regina  v.  Mayor,  L.  R.,  6  Q.  B.,  652, 
considered.  626 
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Beholds  «.  Godlee,  John.  (Eng.)  Ghy., 
586,  ovemML  601 

Bojle,  Matter  of,  26  Weeklj  Rep.,  216» 
explained.  449 

Scott  V.  Camberland,  11  Eng.  R.,  546, 
explained.  487 

Spalding  v.  Thompflon,  26  Beav.,  637, 
disapproved,  848 

Stourton  «.  Stourton,  8  D.  M.  &  Q.,  760, 
eoneidered,  494 

Street,  Biatter  of,  L.  R.,  10  Eq.,  165, 
discussed.  818 

Thompson  f>.  Barrett,  1  L.  T.  Rep., 
{i(.S.),  208,  distinguished.  628 

Troaghton  «.  Giblej,  1  Amb.,  680,  dis- 
tinguished, 182 

Tildealey  v.  Harper,  7  Chy.  Div.,  403, 
rewrsed.  782 

Waterhouse  v.  Jamieaon,  2  H.  L. 
(Scotch),  82,  foUawed.  562 

White  V.  Chitty,  L.  R.,  1  Eq.,  d7%,  fol- 
lowed. 594 

White  V.  Simmons,  L.  R.,  6  Chy.,  555, 
considered.  192 

Williams,  Ex  parte,  28  Eng.  R.,  469» 
distinguished.  740 

Woodhouse  f>.  Murray,  L.  R.,  2  Q.  B., 
684,  4  id.,  27,  foUotoed.  719 


CHARITABLE  USES. 
See  Stockholders,  158. 


CHATTEL  MORTGAGES. 

1.  On  the  29th  of  April,  1876,  two  part- 
ners  In  trade  executed  a  mortgage  of 
their  trade  fixtures  and  loose  chattels. 
The  mortgage  was  not  registered  as  a 
bill  of  sale.  On  the  7th  of  Juue,  1876, 
the  partnership  was  dissolved,  and  the 
business  was  thenceforth  carried  on  by 
one  of  the  two  partners  alone.  On  the 
29th  of  January,  1877,  the  outgoing 
partner  executed  an  assignment  of  his 
half  share  in  the  mortgaged  property 
to  the  continuing  partner,  subject  to 
the  mortgage.  On  the  22d  of  March, 
1878,  the  continuing  partner  filed  a 
liquidation  petition.  At  the  date  of 
the  filing  of  the  petition  the  mortgaged 
property  was  in  his  sole  possession. 
The  retiring  partner  remained  solvent. 
The  mortgagee  had  not  demanded  pos- 
session of  the  loose  chattels,  but  there 
was  no  evidence  of  any  actual  consent 
on  his  part  to  the  change  of  possession : 
Hdd,  that  the  loose  chattels  passed 


by  virtue  of  the  reputed  ownership 
clause  to  the  trustee  in  the  liquidation. 

2.  But  held,  that,  as  regarded  the  trade 
fixtures,  the  mortgage  was,  by  reason 
of  non -registration,  void  as  against  the 
trustee  only  to  the  extent  of  the  Uqni- 
dating  debtor^s  original  moiety. 

8.  When  there  is  a  mortgage  of  leasehold 
property  and  fixtures  with  a  power  of 
sale,  the  Bills  of  Sale  Act  applies  not 
only  where  the  power  of  sale  author- 
izes the  mortgagee  to  sell  the  fixtures 
separately  from  the  leasehold  property, 
but  also  where  there  is  a  separate  as- 
signment of  the  fixtures.  Ez  parte 
Smm,  196,  204  fM»r«. 

4.  An  inventory  of  goods  with  receipt 
^  for  purchase-money  atteched,  the  ven- 
dor remaining  in  apparent  poesession 
of  the  goods,  Is  a  bin  of  sale  within  the 
meaning  of  the  Bills  of  Sale  Act^  1864, 
and  requires  registration. 

6.  A  trader  on  the  28th  of  August  exe- 
cuted a  bill  of  sale  of  substantially  the 
whole  of  his  property  to  secure  a  debt 
for  which  the  grantee  had  recovered 
judgment  on  the  3d  of  July,  and  another 
debt  which  he  owed  the  s^rantee.  The 
grantor  had  on  the  4th  of  July  written 
a  letter  to  the  grantee,  underteking,  in 
the  event  of  his  not  issuing  execution 
on  the  judgment,  to  execute  to  him  on 
demand  a  bill  of  sale  to  secure  the  ju^- 
ment  debt  and  such  other  sums  as  he 
owed  him.  The  grantee  did  not  enter 
into  any  aipreement  not  to  enforce  the 
judgment,  but  in  fact  he  did  not  iaaiie 
execution.  On  the  29th  of  August  an- 
other creditor  levied  execution  at  the 
grantor's  place  of  business,  and  on  the 
1st  of  September  the  grantor  filed  a 
liquidation  petition.  He  had  between 
the  4th  of  July  and  the  29th  of  Aqgost 
received  by  the  carrying  on  of  his  busi- 
ness sums  amounting  to  £10,000: 

Held,  that  no  equivalent  had  been 
given  for  the  bill  of  sale,  and  that  it 
was  void  as  against  the  trustee  in  the 
liquidation. 

6.  An  appellant  who  had  failed  in  prov- 
ing allegations  of  fraud,  as  to  which 
he  had  adduced  a  mass  of  evidence, 
but  who  had  succeeded  on  a  point  of 
law,  was  deprived  of  his  costs.  Matter 
of  Cooper.  719 

7.  A  farmer,  whose  real  name  was  Joseph 
Wood,  but  who  had  assumed  the  name 


htdbz. 
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of  Joseph  Albert  Wood,  and  had  be- 
come known  to  his-  oreditora  by  that 
name,  executed  a  bill  of  sale  in  which 
he  was  described  as  "  Joseph  Wood,  of 
Lache  Hall  Farm,  in  the  county  of  Ches- 
ter, farmer."  The  same  name  and  de- 
scription were  given  in  the  affidavit 
filea  on  the  r^stration  of  the  bill  of 
sale.  Lache  Sail  Farm  was  situate  a 
short  distance  outside  Chester,  but  was 
really  within  the  county  of  the  city  of 
Chester,  not  in  the  county  of  Chester. 
It  did  not  appear  that  there  was  any 
other  fiurm  of  the  same  name  in  the 
counl^  of  Chester : 

HJdf  by  the  Chief  Judge  and  by  the 
Court  of  Appeal,  that  the  registration 
was  valid.    AfaUer  of  M'HaUU.      786 

8.  A  bill  of  sale  of  chattels  empowered 
the  grantee  to  take  posseasion  in  case 
(tfi^  aUa)  the  grantor  should  become 
embarrassed  in  his  afUrs,  or  in  case 
any  action  at  law  should  be  conmienced 
against  him.  There  was  a  subsequent 
proviso  that,  until  default  should  be 
made  in  payment^  according  to  the 
covenant  and  proviso  therein  contained, 
it  should  be  lawful  for  the  grautor  to 
retain  possession : 

iW,  by  the  Court  of  Appeal  (revers- 
ing the  dedsion  of  Bacon,  C.J.),  that 
the  prior  clause  was  not  controlled  by 
the  subsequent  proviso,  but  that  on  the 
happening  of  one  of  the  specified  events, 
the  grantee  was  entitled  to  take  posses- 
don,  though  no  default  in  payment  had 
been  made  by  the  grantor. 

9.  In  order  to  exclude  the  operation  of  the 
reputed  ownership  clause,  a  real  poss- 
session,  even  though  it  be  friendly,  is 
sufficient. 

10.  But,  to  satisfy  the  Bills  of  Sale  Act, 
the  possession  must  be  apparent  as 
well  as  reaL    MaUtr  of  FraneU,     796 

See  Bali,  206,  528,  627. 


CHILDREN. 
See  PuttinimoN,  196,  196  note. 


CHOSE  IN  ACniON. 

See  AssiGNimfT,  25. 
PuBSUxmoN,  26. 


CODICILS. 
See  Wiu8»  78. 


COMPOSITION. 
See  Bankeuptot,  206. 


CONDITION. 
See  CEEDrroRS,  694 


CONDITIONAL  SALE. 
See  Saub,  206,  210  note ;  628,  687  note. 


CONSOLIDATION  OP  ACTIONS. 

1.  One  of  a  number  of  actions  brought 
by  different  plaintiffs  against  the  same 
defendants  In  respect  of  an  alleged  mis- 
representation in  the  prospectus  of  a 
company,  was  ordered  to  be  a  test 
action,  the  trial  of  which  was  to  bind 
all  the  plaintiflb  but  not  to  bind  the  de- 
fendants. When  the  test  action  came 
on  for  trial  the  plaintiff  did  not  appear, 
and  judgment  was  given  for  the  de- 
fendants : 

HMf  that,  though  the  order  con- 
tained no  express  provision  to  that 
eflfoct,  the  court  had  power  to  substi- 
tute another  of  the  actions  as  the  test 
action,  and  that,  as  the  trial  of  the 
original  test  action  had  failed  to  be  a 
real  trial  of  the  issue  between  the  plain- 
tifb  and  the  defendants  without  any 
fault  of  the  other  plaintiflb,  this  sub- 
stitution ought  to  be  made. 

2.  In  the  absence  of  agreement  the  plain- 
tiff in  an  action  thus  constituted  a  test 
action  has  no  right  to  be  indemnified 
against  costs  by  the  other  plaintiffii. 
Amoe  V.  Chadwick.  248,  249  note. 


CONSTRUCTION. 
See  Wills. 
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OOPTBIGHT. 

1.  In  regUteriDg  the  copyright  of  a  book 
at  Stationers'  Hall  it  Is  snfficient  to  en- 
ter the  first  publisher,  under  the  trade 
name  of  the  firm,  and  the  actual  pro- 
prietor of  the  copyright  at  the  time  of 
regiistration,  without  stating  who  the 
first  proprietor  was,  or  how  the  copy- 
right devolved  upon  the  present  pro- 
prietor. 

2.  Copyright  in  the  "  title  "  of  a  book,  as 
being  a  material  portion  of  a  work, 
will  be  protected,  although  another 
book  published  under  a  similar  title 
may  be  totally  different  in  form  and 
contents. 

8.  The  proprietor  of  a  copyright  does  not 
lose  his  right  of  republication,  although 
the  book  may  have  been  out  of  print 
and  obsolete,  and  of  little  or  no  value, 
for  any  number  of  years. 

4.  To  sustain  an  allegation  of  acquies- 
cence in  the  infringement  of  a  copy- 
right, it  must  be  shown  that  there  was 
knowledge  of  the  infiringement.  Wd- 
don  V.  Diek9.  665 


CORPORATIONS. 

1.  A  petition  was  presented  by  two  pol- 
icy-holders to  wind  up  compulsorily 
an  insurance  company  which  was  be- 
ing wound  up  voluntarily,  containing 
charges  of  fiilse  representations  una 
insolvency : 

Held,  upon  a  preliminary  objection, 
that  where  a  company  was  being  wound 
up  voluntarily  it  was  unnecessary  to  con- 
sider whether  a  prima  faae  case  was 
stated,  nor  to  order  security  for  costs 
under  the  Assurance  Companies  Act, 
1870: 

2.  Hdd,  upon  demurrer  to  the  petition, 
that  policy-holders  might  present  a 
petition  under  the  act  of  1870,  although 
their  debts  did  not  amount  to  £50; 
that  a  statement — ^that  under  the  cir- 
cumstances the  company  was  "  admit- 
tedly insolvent" — was  a  sufficient 
statement  that  they  could  not  pay 
their  debts;  and  that  the  allegations 
of  false  representations,  and  the  ap- 
pointment of  the  secretary  as  provi- 
sional  liquidator,   were    sufficient   to. 


render  it  just  and  equitable  to  make 
a  winding-up  order : 

S.  Hdi^  also,  that  upon  demurrer  to  a 
petition,  the  counsel  for  the  petitioner 
must  open  his  case.  Matter  of  Briiuh, 
eie,  405 

4.  An  unregistered  company,  incorpo- 
rated by  act  of  Parliament,  borrowed 
money  under  the  powers  of  their  act 
upon  debentures,  and  the  debenture 
holders,  not  being  able  to  get  payment 
of  their  principal  or  interest,  obtained 
the  appointment  of  a  receiver,  but  the 
profits  of  the  concern  not  being  suffi- 
cient to  keep  down  the  interest  upon 
the  debentures,  Uie  debenture  headers 
presented  a  petition  for  winding  up  the 
company,  and  for  sale  of  the  concern : 

nddf  that  the  only  risfats  the  debent^ 
ure  holders  had  under  the  act  of  Parlia- 
ment were  the  appointment  of  a  re- 
ceiver and  priority  over  other  debtors ; 
and  not  being  in  the  position  of  ordi- 
nary mortgagees,  they  could  have  no 
winding  up  or  sale  of  the  undertaking. 
Matter  of  Heme-Bay,  etc.  488 

See  Emrvknt  Domain,  894,  404  note, 
Naice,  889,  846  note. 
Prbsumption,  148,  151  naU. 
Sbt-ofp,  872,  888  noU. 
Stockholdebs,  6,  881,  888fi0f«/ 
886,  892  note;  562,  578  noU. 


COSTS. 

1.  In  a  case  of  considerable  complication, 
in  which  charges  of  fraud  were  made 
against  the  defendant,  judgment  having 
been  given  for  him  with  costs,  he  was 
allow^  the  costs  of  emploving  three 
counsel,  though  the  Taxing  Master  had 
only  allowed  the  costs  of  two. 

2.  The  costs  of  making  for  the  use  of 
counsel  copies  of  a  shorthand  writer's 
notes  of  evidence  taken  at  the  trial 
will  not  be  allowed  as  between  party 
and  party,  unless  a  special  direction  to 
that  effect  is  given  by  the  judg^  at  the 
trial.    Kirkwood  Y.Webeter,  81 

8.  When  executors  and  administrators  lia- 
ble for  costs  and  when  not.  Boynton  v. 
BoynUm.  81,  88  note. 

4.  When  expense  of  stenographer's  notea 
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cannot  be  charged  aa.    Afhworth  y. 
OtUram,  266,  268  note, 

6.  A.,  B.,  and  C.  agreed  with  a  company 
to  take  1,400  £1  shares,  to  be  equally 
divided  among  them,  in  respect  of 
which  shares  £810  had  been  paid  gen- 
erally. The  company  having  been 
afterwards  ordered  to  oe  wound  up,  an 
order  was  made  putting  A.  on  the  list 
of  contributories  for  157  shares,  B.  for 
466,  and  €.  for  467.  A.  was  put  on 
the  list  for  157  shares  only,  because 
the  judge  considered  that  under  an  ar- 
rangement between  the  parties  the  £310 
was  to  be  attributed  to  A.'s  shares,  so 
that  310  of  them  were  fiilly  paid  up. 
B.  appealed  generall}'  from  this  order, 
serving  only  the  official  liquidator. 
The  Court  of  Appeal  was  of  opinion 
that  B.  was  properly  put  on  the  list, 
but  that  the  £310  was  attributable  to 
all  the  1,400  shares. 

Ifeld  {by  James  and  Baggallay,  L.JJ., 
dUtaentunte  Thesiger,  L.J.),  that  a  di- 
rection crediting  B.  with  one-third  of 
the  £310  ought  to  be  made,  though 
there  was  now  no  opportunity  of  alter- 
ing the  order  as  against  A. 

6.  The  costs  of  shorthand  notes  of  evi- 
dence in  the  court  below  are  not  to  be 
allowed  as  a  matter  of  course  upon  an 
appeal,  but  only  where  a  case  is  made 
for  such  allowance.  DtUehen,  etc., 
Lead  Ore  Co.  716 

See  Bankruttot,  676. 
Lboact,  487. 

Partnkrship,  609,  625  note, 
Securitt  for  Costs,  803. 
Trusts  and  Trustees,  354. 


CONTRIBUTION. 
See  Partnerseip,  609,  625  note. 

COUNSEL. 

See  Assignment,  25. 
Attorneys,  701. 
Presumption,  26. 
Principal  and  Agent,  88,  45  note, 

COUNTER-CLAIM. 

1.  The  executors  of  M.,  a  holder  of  deben- 
tures of  a  company  to  the  amount  of 
£2,000,  commenced  an  aetion  to  have 


the  trusts  of  a  deed  for  securing  pay* 
ment  of  the  debentures  of  the  company 
carried  into  execution.  The  company 
delivered  a  defence  and  counter-claim. 
By  the  defence  they  alleged  that  an 
amount  exceeding  £2,000  was,  under 
the  circumstances  mentioned  in  the 
counter-claim,  due  from  M.  to  the  com- 
pany, and  claimed  a  set-off.  By  the 
counter-claim  they  alleged  that  M.  had 
been  a  director  and  promoter  of  the 
company,  and  while  filling  those  char- 
acters had  joined  with  other  persons  in 
selling  an  estate  to  the  company  at  a 
profit,  concealing  the  fiict  of  his  inter- 
est in  the  estate,  and  that  he  had  re- 
ceived more  than  £2,000  as  his  share 
of  the  profit  of  the  transaction.  The 
counter-claim  asked  that  the  executors 
might  be  ordered  to  pay  to  the  com- 
pany the  share  of  pront  which  M.  had 
received,  and  also  the  remainder  of  the 
profit  which,  in  breach  of  his  duty  aa 
a  director,  he  had  allowed  to  be  re- 
ceived by  the  other  vendors.  The 
plaintiffs  applied  to  have  the  counter- 
claim excluaed  on  the  nound  that  it 
could  not  be  conveniently  disposed  of 
in  the  present  action,  and  ought  to  be 
tried  in  an  independent  proceeding. 
The  application  having  been  refused  by 
Hall,  V.C,  the  plaintiniB  appealed : 

Held,  that  although,  taking  Order  xix, 
rule  3,  and  Order  xxii,  rule  9,  together, 
the  question  whether  a  counter-claim 
shall  be  excluded  is  not  so  entirely  in 
the  discretion  of  the  judge  of  first  in- 
stance as  to  preclude  an  appeal,  he  has 
a  discretion  which  will  not  be  interfered 
with  by  the  Court  of  Appeal  except 
in  a  very  strong  case,  and  that  in  the 
present  case  this  discretion  had  been 
rightly  exercised.     Huggone  y.  Tuteed, 

761 
See  Set-off,  372,  888  note. 


COVENANTS. 

1.  The  covenants  for  title  in  a  mortgaee 
of  a  freehold  estate,  whether  read  in 
connection  with  the  word  "  grant "  or 
not,  do  not  amount  to  that  precise  aver- 
ment that  the  mortgagor  is  seised  of 
the  legal  estate  which  is  necessary  to 
create  an  estoppel  as  against  him  and 
persons  claiming  under  him. 

2.  A.,  bv  deed,  purported  to  grant  a 
freehold  estate  to  B.  by  way  of  mort- 
gage.   The  deed  contained  no  recitals. 
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but  ihere  were  the  usual  mortgagor's 
co^euants  for  title,  including  a  covenant 
that  the  mortgagor  "  had  power  to 
grant  the  premises  in  manner  afore- 
said." 

The  mortgage  was  accepted  by  B.  on 
the  faith  of  certain  forged  title  deeds 
produced  and  handed  to  him  by  A. 
At  the  date  of  the  mortgage  A.  had 
not  the  leffal  estate  nor  any  interest 
whatever  m  the  property.  Subse- 
quently, however,  A.  acquirea  the  legal 
estate  and  mortgaged  It  to  C. : 

Hdd^  that,  inasmuch  as  the  mortgage 
to  B.  contained  no  precise  averment 
that  A.  was  seised  of  the  leeal  estate, 
no  estoppel  had  been  created  in  favor 
of  B.  as  against  G.  Oeneral  Flnanee^ 
dc,  Y.  lAbS^UoTf  tie,  46S,  471  naU. 


CREDITORS. 

1.  Testatrix,  who  died  in  February,  18Y5, 
by  her  will  in  February,  1874,  be- 
queathed the  residue  of  her  property 
to  trustees  to  pay  the  residue  of  the 
income  in  fourths  to  her  sons  and 
granddaughters  for  life,  and  there 
was  a  clause  of  forfeiture  in  case  either 
of  the  sons  or  granddaughters  should 
become  insolvent  or  be  declared  bank- 
rupt. 

W .  (a  son)  was  adjudicated  bankrupt 
in  June,   1878.    The  testatrix  was  i^ 

.  creditor,  and  proved  in  the  bank- 
ruptcy. In  March,  1876,  W.  offered  a 
composition,  and  it  was  accepted  by 
the  creditors,  but  the  arrangement 
could  not  at  that  time  be  carried  into 
effect  The  trustees'  under  the  will 
filed  a  bill  in  July,  1876,  for  the  ad- 
ministration  of  the  trusts,  and  the 
usual  decree  was  made  in  July,  1870. 
In  May,  1878,  the  composition  Was 
agreed  upon  and  approved  by  the 
court  in  ifune  following,  and  an  order 
was  made  for  the  annulment  of  the 
bankruptcy.  On  further  consideration 
of  the  cause : 

Held^  that,  upon  the  principle  laid 
down  in  WhUe  v.  Chitfy,  and  -^^d  v. 
Lbydy  and  ha  In  re  PamhanCs  Trmia, 
there  was  not  a  forfeiture.  Ancona  v. 
WaddeO,  694 


CREDITOR'S  SUIT. 
See  Rbouvxe,  108. 


CUSTOM. 

See  PanrciPAL  and  Aoxirr,  88,  46  fMCn 
Tbadb-maex,  269. 


D. 

DAMAGEa 
See  Fartkebsbif,  809,  626  nolc 


DEBTOR  AND  CREDITOR. 

See  CasDrroRs. 

CRKDrroa's  Suit. 

EXXCDTOBS  AKD  Aj>MIin8TftAT0KS,  848. 


DECLARATIONS 
See  DouoiLt  226. 


DEVISE. 
See  WoLLB,  478. 


DIRECTORS. 

1.  When  acdnff  as  no  notice,  stock  placed 
to  credit  of  on  books  of  company. 
HaUmarJ^e  Caae.  148 

See  PRKsmcFTioN,  148. 

Stockholdbbs,  886,   892  note;  662. 
678  note. 


DISCOVERT. 

1.  In  an  action  in  the  Chancery  Diviaioii 
interrogatories  may  be  delive^  be- 
fore the  statement  of  defence,  ffai^ 
herd  V.  Mwik,  894 
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2.  Upon  an  application  for  leaye  to  aerve 
interrogatories  on  a  member  of  a  com- 

{)any  which  is  a  party  to  an  action, 
eave  will  be  given  where  the  indge  is 
satisfied  that  the  member  sougnt  to  be 
interroecated  is  likely  to  be  able  to 
give  discovery ;  and  the  judge  is  not 
boand  at  this  staee  of  the  proceed- 
ings to  consider  the  propriety  of  the 
proposed  interrogatories.  Berkeley  v. 
Staftdard,  etc.  406 

8.  Where  a  plaintiff  of  nnsonnd  mind 
snee  by  a  next  friend,  the  defendant  is 
entitled  to  an  affidavit  of  documents 
made  by  the  next  friend  or  by  some  one 
acquainted  with  the  facts.  Higgiruton 
V.  HalL  654 


DISCRETION. 

See  PowEHS,  411. 

Trusts  and  Trustebs,  685,  690  note. 


DISTRESS. 
See  Landlord  and  Tenant,  740. 


DOMICIL. 

1.  The  testator  in  the  snit  was  a  French- 
man, bat  had  lived  twenty-seven  years 
in  England,  during  the  greater  part  of 
which  time  he  was  a  partner  in  an 
English  house  of  business,  paying  occa- 
sional visits  to  France.  He  married 
successively,  in  English  churches,  two 
wives,  who  were  EneliBhwomea  and 
Proteetants,  though  himself  a  Roman 
Catholic,  and  his  cnildren  were  brought 
up  in  England  as  Protestants.  He 
made  his  will  in  the  English  form,  and 
left  his  property  in  a  manner  incon- 
sistent with  French  law.  Upon  an  ac- 
tion to  establish  a  French  domicil, 
numerous  witnesses  deposed  that  he 
had  made  various  parol  declarations 
that  he  intended  to  return  to  France 
when  he  made  his  fortune.  It  was  also 
proved  that  he  always  refused  to  be 
naturalized  in  England,  and  would  not 
take  a  lease  of  more  than  three  years 
of  his  house : 

26  Eng.  Rep.  103 


Hel4  (affirming  the  decision  of  Ma- 
Una,  y.C),  that  Uie  acts  of  the  testator 
manifested  an  intention  to  acquire  an 
Englis^  domicil ;  and  that  his  declara- 
tions of  intention  to  return  to  Franoe 
when  he  had  made  his  fortune  were 
not  sufficient  to  rebut  the  conclusion 
to  be  derived  from  the  facts  of  his  life, 
especially  of  his  English  marriages. 
Doucet  y.  Oeoghegan.        226,  242  note. 

See  Lex  Loci,  10,  12  noU, 


DUTY. 
See  Wills,  691. 


E. 


ELECTION. 
See  Lboaodes,  176. 


EMINENT  DOMAIN. 

1.  The  plaintiff  was  the  owner  of  a  lease- 
hold house  in  H.  street,  and  of  five 
freehold  cottages  in  B.  Row,  which  ran 
parallel  to  H.  Street,  the  yards  at  the 
back  of  the  cottages  abutting  on  the 
back  yard  and  buildings  held  with  the 
house  in  H.  Street.  The  plaintiff  used 
the  house  in  H.  Street  as  a  dwelling 
house  aod  shop,  and  the  buildings  be- 
hind it  as  a  candle  manufactory,  candle 
store,  bread  store,  and  provision  store. 
One  of  the  cottages  in  B.  Row  was 
turned  into  a  storenouse,  and  was  made 
to  communicate  with  the  H.  Street 
premises,  and  was  used  as  a  back  en- 
trance  to  them. 

A  tramway  company  gave  notice  to 
treat  for  the  five  cottages  in  B.  Row 
and  the  yards  behind  them.  The  plain- 
tiff gave  a  counter-notice  that  the  land 
proposed  to  be  taken  was  part  of  prem- 
ises occupied  by  him  as  a  manufactory, 
and  calling  upon  the  company  to  take 
the  whole  of  the  premises;  and  on  the 
company's  refusal  he  brought  an  action 
asking  for  a  declaration  that  he  might 
not  be  compelled  to  sell  the  part  only 
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of  h\B  "  mannfactory  bnildinga  and 
land  "  which  was  comprised  in  the  no- 
tice to  treat;  and  for  an  injanction: 

Held,  by  Hall.  V.C,  that  the  whole 
block  of  baildings  constitated  one 
"  manufactory  "  within  the  meaning:  of 
the  92d  section  of  the  Lands  Claoses 
Act,  and  that  the  company  was  bound 
to  take  the  whole. 

2.  Held,  by  the  Court  of  Appeal  (affirm- 
ing the  decision  of  Hall,  V.C.),  that  the 
whole  block  constituted  one  **  house  *' 
within  the  meaning  of  the  section  : 

8.  Held,  by  Brett,  L.J.,  that  the  whole 
block  also  constituted  one  "  manufac- 
tory." 

4.  The  words  "  house  or  other  building 
or  manufactory"  in  the  92d  section  of 
the  Lands  Clauses  Act  refer  to  three 
distinct  things;  and  it  is  sufficient 
that  the  owner  of  premises,  part  of 
which  is  required  by  a  company,  should 
specify  the  premises  which  he  requires 
them  to  take  without  stating  whether 
he  makes  the  claim  on  the  ground  that 
they  are  a  "  house,**  or  a  *'  building^  or 
a  "  manufactory.**  Richardt  y.  Svoan- 
•ea,  eU,  212 

# 

6.  A  railway  company  purchasing  land 
for  the  railway  acquires  an  absolute 
fee  simple,  but  such  fee  simple  is  ac- 
quired solely  for  the  purposes  of  con- 
structing and  using  the  railway. 

6.  A  railway  company  has  no  right  to 
erect  hoardings  to  preyent  prescriptiye 
rights  being  acquired  for  windows  look- 
ing across  the  line  of  railway. 

7.  A  railway  company  is  liable  to  an  ac- 
tion for  nuisance  for  usin^  their  ri£[ht8 
so  as  to  injure  the  neigliooring  land- 
owner where  they  might  use  them  with- 
out such  injury. 

8.  A  railway  company  may  by  their  con- 
duct abandon  land  outside  their  fence 
which  was  formerly  theirs,  so  as  to 
permit  the  adjoining  owner  to  ac- 
quire such  land  by  adyerse  possession. 
}lorUm  y.  London,  etc.       894,  404  note. 

9.  Where  a  railway  company,  prior  to 
entering  upon  lands,  has  maae  a  de- 
posit in  the  bank  and  given  a  bond 
under  sect.  86  of  the  Lands  Clauses 
Consolidation  Act,  1846,  the  court  has 
jurisdiction,  under  sect.  87,  in  the  eyent 


of  the  non-perfonoanoe  of  the  conditioB 
of  the  bond,  to  order  payment  out  of 
the  deposit  to  the  landowner  on  a  peti- 
tion presented  by  him  for  that  irarpoae 
adversely  to  the  company.  MaUer  of 
MuUaw'a  EtiaU.  576 

See  YKifDOR's  Lbx,  192,  194  noie. 


EQUITY. 

See  Fraud,  7S1. 
Petitioh,  25. 


ESTOPPEL. 

See  Baxkruptct,  452. 

CoyEKAirr,  468,  471  MO<a. 
Lachis,  17. 


EVIDENCE. 

See  BoMiciL,  226. 

Prrsumttion,  148,  151  noie. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  plaintiff  died  after  baying  obtained 
a  decree  with  costs,  and  haying  ap- 
pointed one  of  the  defendants,  who  had 
a  concurrent  interest  with  her,  her 
executor.  Two  others  of  the  defend- 
ants served  notice  of  appeal  The  ex- 
ecutor after  this  obtained  the  common 
order  of  revivor.  The  appeal  after- 
wards came  on  to  be  heard,  and  the  bill 
was  dismissed  with  costs  as  against  the 
appellants : 

Held,  that  the  executor  had  adopted 
the  suit  for  all  purposes,  and  that  the 
costs  were  payable  oy  him  personally, 
and  not  merely  out  of  the  estate  of 
the  original  plamtiff.  JBoynton  v.  Boyn- 
ton.  81,  88  note. 

2.  Right  of  mortgagee  to  retain  surplus 
in  payment  of  debt  due  from  decedent 
to  him.     Talbot  v.  Frert.  848 
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S.  Letters  of  administration  of  the  estate 
of  an  int«state  were  gpranted  ex  parte 
to  the  defendant,  as  "his  natural  and 
Inwfnl  brother  <of  the  half-blood."  The 
plaintiff,  who  was  an  nncle  of  the  in- 
testate, then  commenced  an  action  in 
the  Chancery  Division  for  the  admin- 
istration of  the  estate,  alleging  that 
the  defendant  was  illegitimate,  and  that 
he  himself  was  next  of  kin ;  and  moved 
for  a  receiver  and  an  injunction  : 
^  Held,  by  Lush,  J.,  that  the  applica- 
tion must  be  refused,  for  that  as  long 
as  the  letters  of  administration  re- 
mained in  force  they  were  conclusive 
evidence  that  the  defendant  was  one  of 
the  next  of  kin,  and  that  the  plaintiflTs 
proper  course  of  procedure  was  to  ap- 
ply in  the  Probate  Division  to  have 
them  recalled.    Hankin  v.  TSimer,  1^1 

See  LxoACT,  487. 

Lkz  Looi,  10,  12  note. 

Parties,  120. 

Real  Estate,  601,  607  note. 

Set-off,  481. 

Tritsts  and  Trustees,  864, 860, 864  n. 


P. 


FEE  TAIL. 

1.  A  testator,  by  will  made  in  1820,  de- 
vised and  bequeathed  freeholds  and 
leaseholds  together  to  his  daughter  S. 
for  life,  remainder  to  her  first  and  other 
sons  successively  in  tail,  remainder  to 
her  daughters  as  tenants  in  common  in 
tail,  ana  "  in  case  of  default  of  issue  " 
of  8.,  to  "  the  right  heirs  "  of  8.  "  for- 
ever." 

8.  having  married  and  died  a  widow, 
without  having  had  a  child : 

Held,  that  she  took  an  absolute  in- 
terest in  the  leaseholds.  Comfort  v. 
Brown,  586 


FELONY. 

J.  When  failure  to  prosecute  does  not 
deprive  of  dividend  in  bankruptcy. 
Maiier  of  Turquand.  449 


FIRE. 
See  MuiaciPAL  Corporations,  488. 


FIXTURES. 

1.  The  effect  of  a  disclaimer  by  the  tros- 
tee  in  a  liquidation  of  a  lease  vested  in 
the  debtor  is  to  place  the  trustee  in  the 
position  of  never  having  had  any  estate 
m  the  leasehold  property. 

2.  Consequently,  any  severance  by  the 
trustee  of  the  fixtures  attached  to  the 
property  after  the  date  at  which  the 
term  is  put  an  end  to  by  the  disclaimer, 
ie.,  the  date  of  the  trustee's  appoint- 
ment, is  necessarily  a  wrongful  act,  and 
gives  the  landlord  a  right  to  recover 
the  value  of  the  fixtures  from  the 
trustee. 

8.  Whether,  after  severiufi^  the  fixtures, 
the  trustee  has  any  right  to  disclaim 
the  lease,  quare, 

4.  But  at  any  rate  he  cannot  as  against 
the  landlord  assert  the  invalidity  of 
his  own  disclaimer.    Matter  o/Bri)ok, 

648,  654  note. 

See  Chattel  Mortoaoes,  196,  204  note. 


FORECLOSURE. 

See  Corporations,  488. 

Mortgage  Forbolosube,  576. 


FOREIGN  SOVEREIGN. 
See  SovEESiaN,  166. 


FORFEITURE. 
See  Creditors,  594. 


FORMER  SUIT. 

See  Banxruptot,  462. 

Executors  and  ADiiiNiaTRATOBS,  767. 


FRAUD. 

1 .  The  plaintiffs  bronght  an  actions  against 
the  defendants  to  restrain  alleged  in- 
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fringements  of  a  patent  process  for 
printing  on  metal  plates.  The  plain- 
tiffs printed  from  dry  lithographic 
stones  put  into  relief.  The  defendants 
alleged  that  they  the  defendants  printed 
by  the  ordinary  damp  lithographic 
process  from  flat  stones.  Pending  the 
))roceeding8,  an  order  was  made  by  the 
Court  of  Appeal  that  an  expert  named 
by  the  plaintiffs  and  not  objected  to  by 
the  defendants,  should  be  at  liberty  to 
inspect  the  defendants'  process,  and  the 
defendants  gave  an  undertaking  to  show 
him  the  whole  process.  Tlie  inspector 
examined  the  process,  and  was  shown 
twenty-seven  stones  used  by  the  defend- 
ants, and  reported  to  the  effect  that  the 
defendants'  mode  of  printing  was  the 
same  as  the  ordinary  process  of  litho- 
graphy, except  that  tin  was  used  instead 
of  paper.  Ihe  action  being  tried  on 
these  materials  was  ultimately  dis- 
missed by  the  Court  of  Appeal.  The 
plaintiffs  shortly  afterwards  commenced 
an  action  to  have  it  declared  that  the 
judgment  on  the  appeal  had  been  ob- 
tained by  fraud,  and  for  consequential 
relief.  The  alleged  fraud  was  that  the 
defendants,  when  the  inspection  took 
place,  had  in  use  not  only  the  above 
twenty-seven  stones,  but  also  stones  on 
which  the  designs  were  placed  in  relief 
— that  they  removed  such  latter  stones 
from  the  place  where  the  inspection 
took  place,  in  order  to  conceal  from  the 
inspector  the  fact  that  they  had  stones 
on  which  the  design  was  in  relief — that 
they  falsely  stated  to  the  inspector  that 
they  had  no  other  stones  than  those 
shown  to  him — and  that  the  defendants 
stated  to  the  inspector  that  the  ink 
used  bv  them  was  ordinary  lithographic 
ink,  wnereas  in  fact  they  used  ink  spe- 
cially prepared  for  the  plaintiffs'  use  by 
a  particular  manufacturer  for  pnnting 
by  the  dry  process.  Bacon,  V.C,  con- 
sidered the  case  of  fraud  proved,  and 
made  a  decree  in  the  plaintiffs'  favor, 
but  the  Court  of  Appeal  was  of  opinion 
that  no  fraud  was  proved,  and  dismissed 
the  action. 

Per  James  and  Thesiger,  L.JJ.,  du- 
sentiente  Baggallay,  L.J.:  SembU,  that 
an  action  to  impeach  a  judgment  on 
such  grounds  was  not  maintainable. 
J^'hwer  V.  Lloyd,  731 

See  Accounts,  809,  827. 
Name,  839,  846  noU. 
Speoifio  Perfo&mamcx,  64,  71  note. 


FRAUDULENT  PREFERBNCK. 
See  Stockholdkes,  142. 


FRADULENT  TRANSFERa 
See  Chattel  Mortgages,  719,  796. 


G-. 


GIFT. 


See  Husband  and  Wife,  866,  871  note. 


GOVERNMENT. 

1.  Where  a  company  is  being  wound  np 
under  the  provisions  of  the  Companies 
Act,  1862,  the  Crown  has  a  right  to 
payment  in  full  of  a  debt  due  from  the 
company  for  property  tax  before  the 
commencement  of  the  winding-up,  in 
priority  to  the  other  creditors,  jfat- 
ter  of  HetOey,  252,  266  noie. 


GUARDIAN. 
See  DiBCOTZBT,  664. 


H. 


HEIR. 


See  Real  Estate,  601,  607  note. 

Trusts  and  Trustees,  860,  864  noU. 


HOTCHPOT. 
See  Advancements,  6,  9  note. 
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HUSBAND  AND  WIFE. 

1.  The  trustee  of  a  sam  of  stock  for  the 
separate  use  of  a  married  woman  hav- 
ing improperly  transferred  it  into -the 
joint  names  of  her  husband  and  himself, 
the  husband  for  six  years  received  the 
dividends,  after  which  the  trustee  died, 
and  the  husband,  without  his  wife's 
knowledge,  sold  out  the  stock,  and  ap- 
plied the  proceeds  to  his  own  use. 
Some  time  afterwards  he  left  her : 

Held,  that,  though  the  wife  might 
have  been  presumed  to  have  assented 
to  the  husband's  actual  receipt  of  the 
dividends  while  the  stock  remained  in- 
tact, yet  no  such  assent  could  be  pre- 
sumed after  it  had  been  sold,  and  that 
she  was  entitled  to  recover,  as  a^inst 
her  husband  and  the  estate  of  tne  de- 
ceased trustee,  the  arrears  of  dividends 
which  had  accrued  since  that  time,  as 
well  as  to  have  the  trust  fund  replaced. 
Dixon  V.  Dixon,  866,  371  fwte. 

See  Partition,  700. 


I. 


INFANTS. 

1.  A  person  who  was  tenant  for  life  under 
a  will  of  a  property  producing  a  net 
income  of  about  £140,  died  insolvent  in 
1863,  leaving  a  daughter  not  a  year 
old,  who  thereupon  became  entitled  to 
the  property,  and  a  widow.  The  father 
was  the  son  of  a  retired  tradesman  in 
a  small  way  of  business.  In  Novem- 
ber, 1863,  the  widow  being  wholly  with- 
out means  of  support,  an  order  was 
made  directing  the  whole  income  to  be 
applied  for  the  maintenance  of  the  in- 
fant, and  directing  the  two  persons  who 
were  trustees  of  the  will  to  pay  it  to 
the  widow  for  that  purpose.  One  of  the 
trustees  died  in  1861.  In  1863  the 
widow  married  a  gentleman  of  good 
position  but  small  means.  No  fresh 
application  to  the  court  was  made,  but 
the  surviving  trusj^ee  went  on  paying 
the  whole  income  to  the  mother  till 
1873,  when  the  daughter  came  of  age. 
The  daughter  then  filed  her  bill,  alleg- 
ing that  after  her  mother's  second  mar- 
riage the  payment  of  the  whole  income 
to  ner  was  improper,  and  asking  to 


have  an  account  of  the  past  income, 
and  to  have  the  balance  of  it  paid  to 
herself  after  deducting  a  proper  allow- 
ance for  her  maintenance  and  education. 
It  was  shown  that  the  plaintiff  had  been 
well  educated,  and  had  lived  as  a  lady, 
that  her  social  position  had  been  much 
improved  by  her  mother's  marriage, 
and  that  the  income,  so  far  as  not  ex- 
pended on  herself  personally,  had  been 
applied  towards  the  expenses  of  the 
step-father's  establishment,  of  which 
she  had  the  benefit : 

Held,  by  the  Master  of  the  Rolls,  that 
the  order  for  maintenance  ceased  to 
be  operative  on  the  death  of  one  of  the 
trustees,  but  that  the  allowance  of  the 
whole  income  for  maintenance  would, 
under  the  circumstances,  have  been 
sanctioned  by  the  court  if  applied  to  on 
the  death  of  the  trustee,  and  aeain  on 
the  mother's  marriage,  and  that  the 
whole  income  ought,  therefore,  now  to 
be  treated  as  having  been  properly 
applied. 

2.  On  appeal,  the  decision  tliat  the  income 
ought  to  be  treated  as  properly  applied 
was  affirmed,  but  the  court  was  of 
opinion  that  the  order  for  mainte- 
nance had  come  to  an  end  only  on  the 
marriage  of  the  mother,  and  not  on  the 
death  of  the  trustee.     Brown  v.  Smiik, 

772 

See  DiscovKRT,  664. 


INFORMATION  AND  BELIEF. 
See  Motion,  92. 


INJUNCTION, 

See  Laches,  17. 

Parent  and  Child,  494,  618  noU, 
Trade  Name,  708. 
Vendor's  Lien,  192,  194  note. 


IRREGULARITT. 
See  Afszal,  460. 
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INSURANCE  COMPANY. 
See  CoRPOKATioNB,  405. 


INTERNATIONAL  LAW. 
Ske  Lbz  Loci,  10,  12  noU, 


3. 


JUDGMENT. 


See  Fraud,  781. 

Mortgage  Foreolosurx,  576. 


JURISDICTION. 

See  Bankruptot,   192. 
SoYKRKiair,  166. 


L. 


LACHES. 

1.  When  an  injunction  is  soaght  in  aid 
of  a  legal  right,  the  court  is  bound  to 
grant  it  if  the  legal  right  is  established. 

2.  Therefore  mere  lapse  of  time  will  not 
be  a  bar  to  the  gpranting  of  the  injunc- 
tion,  unless  it  would  be  a  bar  to  the 
legal  right. 

8.  To  an  action  for  an  injunction  to  re- 
strain the  defendant  from  represent- 
ing that  the  business  carried  on  by 
him  was  the  same  as  that  carried  on 
by  the  plaintiff,  it  was  objected  that 
the  pluntiff  had  known  for  between 
two  aod  three  years  before  Issuing  his 
writ  the  facts  on  which  he  relied : 

Held^  that  this  delay  was  no  bar  to 
the  action.     FuUwood  y.  FuUwoad.     17 


LAND. 
See  STociuioLDsas,  153. 


LANDLORD  AND  TENANT. 

1.  A  trustee  in  bankruptcy  who  takes  ae- 
tual  possession  of  leasehold  property  of 
the  bankrupt,  and  does  not,  when  called 
upon  by  the  landlord  so  to  do,  disclaim 
the  lease  in  the  way  provided  by  sect. 
23  of  the  Bankruptcy  Act,  1869,  is 
personally  liable  for  the  rent  which 
accnies  due  after  he  takes  possession. 

Sect  35   of  the  act  only  gives  the 
landlord  a  right  of  proof  for  the  pro- 

Sortionate  part  of  tne  rent  up  to  the 
ate  of  the  adjudication,  but  does  not 
relieve  the  trustee  from  his  personal 
liability. 

2.  SembUf  the  court  could  not  have  de- 
cided this  question  in  the  absence  of 
the  submission  of  the  parties.  JSx 
parte  DrteeUr,  84,  90  note. 

8.  Where  an  application  is  made  under 
the  statute  6  Anne,  c.  18,  s.  1,  to  the 
party  in  possession  of  an  estate  for  the 
production  of  a  cestui  que  vie  to  the  per- 
son entitled  to  the  estate  in  remainder, 
and  the  party  in  possession  does  not 
respond  to  the  application,  the  appli- 
cant is  entitled  to  an  order  for  prodoo- 
tion.     Afaiter  of  Owen,     599,  601  note, 

4.  A  limited  company  gave,  in  1875,  a 
mortgage  to  its  oankers  for  its  account 
current,  by  covenant  to  surrender  its 
copyhold  works,  and  by  the  mortgage 
deed  the  company  became  tenant  to 
the  bankers  at  the  rent  of  £5,000.  No 
surrender  of  the  copyholds  was  made. 
On  the  16th  of  July,  1877,  the  bankers 
sent  an  auctioneer  to  distrain  for 
£10,000,  being  two  years'  rent  The 
auctioneer,  on  the  same  day,  saw  the 
manafiring  directcft*  of  the  company, 
gave  nim  formal  notice  of  distrunt. 
and  by  arrangement  with  him  employed 
two  workmen  of  the  company  to  keep 
possession  of  the  chattels  aistrained.  On 
the  18th  of  July  the  company  requested 
the  bankers  not  to  proceed  to  an  im- 
mediate sale,  to  which  the  bankers  as- 
sented, and  the  two  men  remained  in 
possession.  On  the  19th  of  July  a  pe- 
tition was  presented  for  winding-up  the 
company;  and  on  the  28th  of  July  a 
winding-up  order  was  made.  By  ar- 
rangement with  the  liquidator,  the  men 
went  out  of  possession  in  October,  and 
in  November  the  bulk  of  the  chattels 
was  sold  by  the  liquidator  without 
prejudice  to  the  ric^hts  of  the  bankers, 
and  realized  less  than  £5,000 : 
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Eeld^  by  Bacon,  V.C,  that  under  the 
Judicature  Act,  1878,  b.  10,  the  rights 
of  the  parties  were  the  same  as  in  bauk- 
ruptcy;  that  the  attornment  clause 
was  intended  to  give  the  mortgagees  a 
remedy  in  the  event  of  bankruptcy, 
and  was  a  fraud  on  the  bankrupt  laws ; 
that,  moreover,  a  seizure  by  a  secured 
creditor  by  a  distress  not  perfected  by 
sale  before  the  bankruptcy  was  void  as 
against  the  general  body  of  creditors ; 
and  that  the  proceeds  of  sale  belonged 
to  the  liquidator : 

^,  Heldy  further,  that  the  case  came  within 
the  doctrine  of  reputed  ownership. 

6.  Hddf  on  appeal,  that  the  attornment 
clause  created  the  relation  of  landlord 
and  tenant ;  that  there  being  no  ground 
for  saying  that  the  rent  of  £5,000  was 
so  unreasonable  as  to  be  fraudulent,  the 
mortgagees  had  the  same  rights  of  dis- 
tress as  any  other  landlord ;  and  that, 
as  the  value  of  the  chattels  sold  was 
less  than  one  years'  rent,  on  the  mort- 
gagees abondoning  all  claim  to  the 
chattels  remaining  unsold,  the  proceeds 
of  sole  must  g^  to  them. 

7.  Heldy  also,  that  the  doctrine  of  reputed 
ownership  had  no  application,  as  a  dis- 
tress does  not  make  the  landlord  the 
owner  of  the  goods  distrained. 

8.  SembUt  that  where  a  mortgage  con- 
tains an  attornment  clause  the  mort- 
gagee is  liable  to  wilful  default  in  respect 
of  the  rent  as  being  in  possession. 

Held,  that  the  order  of  the  Vice-Chan- 
cellor  was  not  an  interlocutory  order; 
I  and  that  the  proper  notice  of  appeal 
was  a  fourteen  days'  notice ;  but  a  four 
days'  notice  having  been  g^ven,  the 
court  allowed  it  to  be  amended.  * 

9.  The  Court  of  Appeal  has  full  discre- 
tion, under  Rules  of  Court,  1875,  Order 
Lviii,  rule  8,  to  allow  a  notice  of  appeal 
to  be  amended  as  to  dates  or  otherwise, 
and  special  circumstances  are  not  re- 
quirea  to  justify  such  amendment 
Matter  of  Stockton,  etc,  740 


LAPSED  LEGACY. 
See  Leoact,  487. 


LEGACIES. 

1.  T.,  on  the  marriage  of  his  daughter  in 
1867,  covenanted  with  the  trustees  of 
her  settlement  that  his  executors  or  ad- 
ministrators would,  within  twelvQ  cal- 
endar months  after  his  death  if  he 
survived  his  wife,  but  if  she  survived 
him,  then  within  six  calendar  months 
aft«r  her  death,  transfer  to  the  trustees 
£2,000  consols  to  be  held  on  the  trusts 
of  the  settlement,  which  were  for  such 
persons  as  the  wife,  with  the  consent 
of  the  trustees  or  trustee  for  the  time 
being,  should  appoint,  and  in  default 
of  appointment  in  trust  for  the  wife  for 
life  for  her  separate  use,  then  for  the 
husband  for  life,  &nd  after  the  decease  of 
the  survivor,  for  such  children  of  the 
marriage  as,  being  a  son  or  sons,  should 
attain  twenty-one,  or  being  a  daughter 
or  daughters,  should  attain  that  age  or 
marry,  and  if  more  than  one  in  equal 
shares,  and  in  default  of  children  for 
the  hubband  absolutely.  In  1871  T. 
satisfied  this  covenant  to  the  extent  of 
one  moiety.  In  1873  he  made  his  will, 
bequeathing  £2,800  to  trustees  in  trust 
for  the  daughter  for  life  fur  her  sep- 
arate use,  without  power  of  anticipa- 
tion, and  after  her  decease  for  such  of 
her  children  as  should  attain  twenty- 
one  in  equal  shares : 

Held,  by  the  Master  of  the  Rolls,  that 
the  bequest  of  the  £2,80f)  was  intended 
to  be  in  satisfaction  of  the  testator's 
liability  under  his  covenant  in  the  set- 
tlement, and  that  such  of  the  parties 
interested  under  the  settlement  as  were 
interested  under  the  will  were  put  to 
their  election. 

2.  Hfild,  on  appeal,  that  there  were  such 
substantial  aifferences  between  the  pro- 
visions made  by  the  settlement  and  by 
the  will  as  to  rebut  the  presumption 
against  double  portions. 

3.  Parol  evidence  of  the  intention  of  the 
parties  is  admissible  to  rebut  the  pre- 
sumption against  double  portions,  and 
there  is  no  difference  in  this  respect 
between  the  cases  of  a  deed  and  a  will. 
Tuaaand  v.  Tuuatui.  176 

4.  The  cases  in  which  a  lapsed  share  of 
real  or  personal  estate  will  be  the  pri- 
mary fund  for  ptyment  of  costs  of  ad- 
ministration, aiscussed.  c/ofies  y.  Co- 
le88.  487 
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See  Cksditobs,  694. 

Rbal  Estate,  601,  607  note. 
Skt-off,  481. 
Wills,  424,  478. 


LEX  LOCL 

I.  Where  the  Probate  Division  of  the 
High  Court  of  Justice  had  granted  a 
general  probate  of  the  will  of  a  Scotch 
testator,  the  Chancery  Division  made 
the  ordinary  decree  for  the  administra- 
tion of  the  personal  estate  of  the  testa- 
tor without  limiting  it  to  the  English 
assets,  and  notwithstanding  the  oppo- 
sition of  a  majority  of  the  executors. 
Siirlv^'MaxwJl  v.  CatiwrighL  10, 

\%noU, 


LICENSE. 
See  lfi»BS»  441. 


LIEN. 

See  Attorhsts,  701. 

Ybitdok's  Lien,  192,  194  ncU, 


LIFE  ESTATE. 

See  Fib  Tail,  685. 

LA2n>L0RD  AMD  TENANT,  699,  601  noU, 

REMADrDERMEN,  650.    ' 


LIMITATION  OVER. 
See  Wills,  406. 


LIMITATIONS,  STATUTE  OF. 

1.  In  1858  the  plaintiff  and  defendant 
entered  into  partnership  transactions 
which  came  to  a  final  termination  in 


1861,  when  the  defendant  admitted  thai 
£787  was  due  to  the  plaintt^  but  he 
never  subsequently  made  any  admission 
of  the  debt,  or  promise  to  pay.  The 
plaintiff  brought  an  action  for  an  ac- 
count of  the  partnership  dealings : 

Hdd,  that  the  Statute  of  Limitations 
could  be  set  up  on  demurrer ;  and  was 
a  good  defence  to  a  claim  for  partner- 
ship accounts.    Noyee  ▼.  Crawley.  478, 

486fiolr. 

See  Attorneys,  818,  826  noU. 
Laches,  17. 


LUNATIC. 

1.  A  liquidation  petition  cannot  be  ngned 
by  a  next  friend  on  behalf  of  a  Innrntic 
not  so  found  by  inquisition. 

2.  Semble,  that,  in  the  case  of  a  lunatic  so 
found  by  inquisition,  the  Court  of  Lu- 
nacy might  hare  jurisdiction  to  direct 
that  a  liquidation  petition  should  be 
signed  on  his  behalt    Matter  of  OoAm. 

60B 

See  Trusts  and  Trubtsbb,  587. 


M. 


MAINTENANCR 
See  Intants^  772. 


MARRIED  WOMEN. 
See  Partition,  700. 


BnNES. 

1.  By  a  deed  of  grant  and  license  the 
licensee  was  empowered  to  work  and 
win  the  coal  mines  under  certain  lands, 
and,  out  of  the  profits  to  arise  by  the 
sale  of  the  coals,  to  reimburse  himself 
all  expenses  of  the  winning  thereof; 
and  after  full  payment  of  sndk  expeoaee 
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of  winniog  the  co«l  mines  the  licensee 
was  to  pay  the  licensor  a  snm  of  money 
in  respect  of  the  coals  raised  as  therein 
mentioned. 

The  licensee  reached  the  coal  mines 
by  a  driftway  from  an  adjoining  col- 
liery, and  worked  the  coal : 

neldf  that  the  coal  was  won,  accord- 
ing to  the  meaning  of  the  deed,  on  the 
day  when  it  could  be  worked  through 
the  driftway,  and  that  no  expenses 
sabsequently  incurred  conld  be  included 
in  the  expenses  of  winning : 

2.  Bitfd,  that  the  expense  of  the  driftway 
was  to  be  paid  out  of  the  profits, 
Uiough  it  had  been  used  for  the  pur- 
poses of  the  adjoining  colliery : 

8.  Held,  that  in  estimating  the  profits  out 
of  which  the  expenses  of  winning  were 
to  be  reimbursed,  all  the  expenses  of 

.  working  and  selling  the  coal,  mduding 
bad  debits,  must  be  allowed.  JRokeby  y. 
EUia.  441 


MORTGAQR 

1.  Where  a  mortgagor  dies  insolvent, 
and  the  mortgagee  then  realizes  his 
security,  and,  after  paying  himself  the 
mortgage  debt  out  of  uie  proceeds, 
has  a  surplus  in  his  hands,  he  cannot 
retain  that  surplus  in  payment  of  a 
simple  contract  debt  due  to  him  from 
the  mortgagor  and  so  g^ye  himself  a 
preference  over  the  other  creditors,  but 
must  hand  it  over  to  the  mortgagor's 
legal  personal  representative  as  part  of 
his  estate ;  the  mortgagee  being  merely 
in  the  position  of  a  trustee  of  the  sur- 
plus for  the  estate. 

2.  And  if  the  mortgagee  in  such  a  case 
happens  to  be  the  executor  of  the  mort- 
gagor, still  he  cannot,  under  an  execu- 
tor's general  right  of  retainer  or  pref- 
erence, retain  we  surplus  in  payment 
of  the  simple  contract  debt,  to  the 
prejudice  of  a  creditor  of  a  higher  de- 
gree, whether  the  debt  is  due  to  him- 
self individually  or  to  a  partnership  of 
which  he  happens  to  be  a  member. 

8.  A.,  having  mortgaged  certain  life  pol- 
icies to  B.  ^  C,  a  firm  of  solicitors, 
to  secure  a  bill  of  costs,  died  insol- 
vent. B.  A  C.  then  received  the  policy 
moneys,  and,  after  paying  themselves 
their   mortgage  debt  thereout>  had  a 

26  Eng.  Rep.  104 


surplus  remaining  in  their  hands.  A.'s 
widow  and  executrix  then  filed  a  bill 
against  B.  <k  C.  for  accounts  and  pay- 
ment of  the  surplus,  and  a  decree  was 
made  directing  the  usual  mortgagor 
and  mortgagee  accounts  against  B.  A 
C,  under  which  a  balance  was  found 
due  from  them  as  mortgagees.  After 
the  decree  A.'s  executrix  died,  having 
appointed  B.  her  executor,  and  the  ac- 
tion was  revived  against  B.  <k  C,  by 
substituting  a  judgment  creditor  of  A. 
as  pluntiff : 

4.  A  summons  by  B.  A  C.  to  be  allowed 
to  retain  the  balance  in  payment  of  a 
simple  contract  debt  due  to  them  from 
A.,  was  refused,  with  costs. 

6.  The  principle  of  retainer  or  preference 
in  the  case  of  a  mortgagee  or  execu- 
tor, discussed.     Taibd  v.  Frere,      848 

See  AssiONMENT,  25. 
Corporations,  488. 

PnXSUMTTION,  26. 

Sale,  528,  587  note. 


MORTGAGE  FOKECLOSURK 

1.  When  a  sale  has  been  directed  by  the 
courts  and  the  conduct  of  it  given  to 
one  party,  no  other  party  has  a  right 
to  interfere  in  any  way  in  the  sale  with- 
out the  leave  of  the  court 

2.  Thus,  where  the  conrt  directed  a  sale 
and  gave  the  conduct  of  it  to  an  inde- 
pendent solicitor,  both  plfuntiff  and 
defendant  baying  liberty  to  bid,  the 
plaintiff  was  restrained  by  Injunction 
from  issuing  and  circulating  advertise- 
ments that  the  sale  was  about  to  take 
place.    Dean  v.  WiUon.  576 


MOTION. 

1.  A  decree  was  made  by  consent  order- 
ing the  defendant  to  give  a  bond  for 
payment  of  a  certain  sum  to  the  plain- 
tiff, and  to  deposit  certain  shares  as 
security.  Subsequently  a  compromise 
was  come  to  by  which  the  plaintiff 
agreed  to  accept  a  smaller  sum  on  the 
ground  of  the  poverty  of  the  defendant. 
The  plaintiff  afterwards  moved  to  en- 
force the  decree,  notwithstanding  the 
compromise,  on  the  ground  that  he  had 
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been  induced  to  enter  into  the  com- 
promise by  misrepresentation.  In  sup- 
port of  this  it  was  shown  that  shortly 
before  the  compromise  was  signed  the 
defendant's  father,  who  was  believed  by 
all  parties  to  be  a  man  of  property  and 
had  refused  to  assist  the  defendant, 
had  died,  which  fact  was  known  to  the 
defendant's  solicitor  when  the  compro- 
mise was  agreed  to  but  was  not  known 
to  the  plaintiff's  solicitor.  The  plain- 
tiff's solicitor  deposed  that  as  "  he  was 
informed  and  believed  "  the  defendant's 
father  had  died  intestate,  and  the  de- 
fendant had  become  entitled  to  a  share 
of  his  estate,  more  than  sufficient  to 
meet  all  his  liabilities.  At  the  inter- 
view when  the  compromise  was  agreed 
to,  the  defendant's  solicitor  repeated  the 
statement  previously  made  as  to  the 
defendant's  father  having  refused  to 
assist  him.  An  order  naving  been 
made  by  Malins,  V.C,  giving  the  plain- 
tiff leave  to  enforce  the  decree  notwith- 
standing the  compromise : 

Held^  on  appeal,  tliat  the  question 
whether  the  compromise  was  invalid 
ought  to  have  been  made  the  subject  of 
a  new  action,  and  ought  not  to  have 
been  tried  on  a  motion  of  this  nature ; 
but  that  as  the  case  had  been  argued 
on  the  merits  in  the  court  below  with- 
out this  objection  being  insisted  on, 
the  objection  could  not  be  taken  in 
the  Court  of  Appeal;  and  the  court 
being  of  opinion  that  the  order  was 
right  on  the  merits,  it  was  affirmed. 

2.  Upon  a  proceeding  which,  though  in- 
terlocutory in  form,  finally  decides  the 
rights  of  the  parties,  evidence  on  infor- 
mation and  belief  is  not  admissible, 
and  the  party  against  whom  it  is  ad- 
duced is  not  bound  to  contradict  it; 
but  if  in  the  court  below  he  deals  with 
the  evidence  as  admissible,  he  may  be 
precluded  from  objecting  to  it  before 
the  Court  of  Appeal.  Oilbert  v.  En- 
deaii,  92,  101  note. 

See  Appeal,  460. 


MUNICIPAL  CORPORATIONS. 

1.  The  owner  of  a  house  after  having,  in 
accordance  with  a  by-law  of  the  Local 
Government  Board,  left,  on  the  16th  of 
October,  a  plan  of  an  intended  new 
building,  the  local  board  passed  a  reso- 


lution that  the  plan  was  approved  of, 
and  that  he  should  be  offered  £40  for 
certain  land  of  his  thrown  into  the 
street  He  refused  to  accept  the  £40 
but  proceeded  with  his  works,  and  by 
the  26th  of  October  had  pulled  down 
the  front  wall  of  his  house.  On  the 
27th  of  October  the  board  passed  a 
resolution  abandoning  the  terms  before 
offered,  and  requiring  him  to  set  his 
frontage  further  back.  This  notice  was 
given  under  sect.  166  of  the  Public 
Health  Act,  1876,  as  on  the  front  of  a 
house  having  been  pulled  down.  On 
the  27th  of  November  the  owner  of  the 
house  proceeded  with  his  building,  and 
on  the  21st  of  December  he  was  served 
with  notice  to  pull  down  bis  new 
building : 

Held,  that  the  local  board  having  ap- 
proved of  a  plan,  and  having  allowed  a 
house  owner  to  proceed  and  pull  down 
the  front  wall  of  his  house,  could  not 
afterwards  avail  itself  of  the  powers 
acquired  when  the  front  of  a  house  has 
been  taken  down : 

2.  Held,  that  where  a  local  board  has 
not,  during  the  month  prescribed  by 
the  Public  Health  Act,  s.  168,  signified 
its  disapproval  of  plans  laid  before  it, 
it  cannot  afterwards  object  to  the  build- 
ing according  to  the  plan. 

8.  A  local  board  cannot,  under  sect  168, 
pull  down  a  building  without  giving 
the  owner  an  opportunity  of  showing 
cause  why  it  should  not  be  pulled 
down.     Masiert  v  Fontypool,  etc,       433 

4.  Municipal  corporations  having  been 
reduced  by  the  Municipal  Corporations 
Act,  1836,  from  the  position  of  owners 
of  property  to  that  of  trustees,  possess 
the  ordinary  right  of  trustees  to  defend 
their  trust  property  and  their  rights 
as  trustees  from  attack  at  the  expense 
of  the  trust  estate. 

6.  Consequently,  a  municipal  corporation 
has  the  rignt,  either  under  sect  92 
of  the  Municipal  Corporations  Act^ 
1886,  or  under  the  general  law  applica- 
ble to  trustees,  to  defray,  out  of  the 
borough  funds  or  rates,  the  expenses 
of  any  attack  made  by  bill  in  Parlia- 
ment, whether  against  their  existence 
as  a  corporation,  or  against  their  prop- 
erty, or  only  against  Uieir  rights,  pow- 
ers, or  privileges ;  and  that  rifrht  is 
not  taken  away  by  the  Municipia  Cor- 
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porations  (Borough  Funds)  Act,  1872. 
Attomeif-Qeneral  v.  Mayor  of  Brecon. 

626,  648  noU. 


N. 


NAME. 

1.  There  is  nothing  in  the  Companies 
Act^  1862,  to  affect  the  right  of  a  com- 
pany registered  under  a  particular  name 
to  an  injunction  restraining  another 
company  which,  notwithstanding  the 
prohibition  of  sect  20  against  identity 
of  names,  has  been  registered  under  an 
identical  or  a  similar  name,  from  carry- 
ing on  its  business  under  that  name,  if 
it  is  proved  that  that  name  is  calcu- 
lated to  deceiye ;  the  principles  applica- 
ble to  individuals  trading  under  iden- 
tical or  similar  names  applying  equally 
to  companies.  Merchant^  etc.  v.  Mer- 
chant, etc,  889, 846  note. 

See  Chattkl  Mobtgaoes,  786,  795. 
Wills,  66. 


NEGLIGENCE. 

1.  In  order  that  an  extraordinary  natural 
event,  such  as  a  very  high  tide,  should 
be,  in  the  legal  sense  of  the  words,  an 
act  of  God,  it  is  not  necessary  that  such 
an  event  should  never  have  happened 
before ;  it  is  sufficient  that  its  happen- 
ing could  not  have  been  reasonably 
expected.     If  such  an  event  has  hap- 

f>ened  once,  but  there  is  nothing  to 
ead  to  the  inference  that  it  is  likely  to 
recur,  it  does  not,  if  it  happens  a  sec- 
ond time,  cease  to  be  an  act  of  God. 

2.  Where  a  defendant  charged  with  neg- 
ligence has  been  guilty  of  a  breach  of 
duty  sufficient  to  produce  the  damage 
complained  of,  he  cannot  escape  liabil- 
ity by  showing  that  the  same  damage 
would  have  arisen  from  some  other 
cause  bejond  his  control  if  he  had  done 
his  duty.  But  if  he  can  show  that 
some  of  the  damage  which  actually 
happened  arose  from  a  cause  be3'ond 
his  control,  the  liability  for  damage 
will  be  apportioned. 

8.  A  dock  company  were  authorized  by 
their  special  act  to  make  and  main- 


tain a  dock  and  works  connected  there- 
with according  to  the  levels  defined  in 
certain  plans  and  sections  deposited 
with  the  clerk  of  the  peace.  The  dock 
communicated  with  the  River  Thames 
by  an  artificial  channel,  through  which 
the  water  was  admitted.  The  sections 
showed  the  retaining  bank  of  the  dock 
and  channel  at  an  uniform  height  of 
four  feet  above  Trinity  hu^h- water 
mark.  The  level  of  the  surrounding 
country  was  some  feet  below  Trinity 
high-water  mark,  the  river  being  kept 
from  overflowing  by  means  of  a  river 
wall  4  ft.  2  in.  above  Trinity  high- 
water  mark.  The  company  allowed 
their  retaining  bank  to  be  at  one  point 
several  inches  below  the  level  of  four 
feet  In  November,  1875,  an  extraor- 
dinarily high  tide  took  place,  and  the 
river  rose  to  4  ft.  5  in.  above  Trinity 
high-water  mark,  in  consequence  of 
which  the  water  in  the  dock  overflowed 
the  bank  and  dami^ed  the  property 
of  a  neighboring  landowner.  The  tide 
had  never  been  known  to  rise  so  high 
before,  but  in  March,  1874.  it  had  risen 
to  four  feet  above  Trinity  high- water 
mark.  On  that  occasion  there  was  a 
small  overflow  from  the  dock,  but  no 
damage  was  done  to  the  neighboring 
landowner.  Previously  to  that  the 
tide  had  never  risen  above  8  ft  4  in., 
and  the  water  had  never  overflowed 
from  the  dock : 

Held,  first,  on  the  construction  of  the 
act,  that  the  company  were  bound  to 
keep  their  bank  up  to  the  level  of  four 
feet  above  Trinity  high-water  mark, 
and  were  liable  to  the  plaintiffs  for 
breach  of  their  statutory  duty  in  not 
doing  so : 

4.  Secondly,  that,  independently  of  the 
act,  the  defendants  were  bound  as  ripa- 
rian owners  to  keep  the  bank  up  to 
the  level  of  4  ft  2  in.,  the  height  of 
the  rest  of  the  river  wall,  and  that  they 
were  liable  to  the  plaintiffs  for  negli- 
gence in  not  doing  so : 

5.  Tliirdly,  that  the  extraordinary  high 
tide  of  November,  1875,  although  an 
act  of  God.- did  not  excuse  the  defend- 
ants from  their  liability ;  but  that  they 
ought  to  have  an  opportunity  of  show- 
ing that  the  damage  done  by  the  act  of 
God  and  the  damage  done  through  their 
negligence  ought  to  be  apportioned. 
Nilro-Phofphate,   etc.,   v.    Lwidofi,   etc. 

283,  806  note. 
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NEXT  FRIEND. 
See  DiaoovBRT,  664. 


NOTICE. 

1.  SembUy  in  an  action  between  principals 
and  agents  impeaching  the  agents'  ac- 
counts, actual  knowledge  of  antecedent 
fraud  in  the  agents  by  one  who  subse- 
quently became  a  member  of  the  firm 
of  the  principals  would  not,  if  proved, 
be  any  bar  to  their  claim.  Wiuiameon 
V.  Barbour.  809 

Bee  AssiONMENT,  25. 
Presumption,  25. 
Principal  and  Agent,  88,  45  note. 
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OFFICERS. 


See  Stockholders,  886,  892  note. 


ORDINANCES. 
See  Municipal  Corporations,  488. 


P. 


PARENT  AND  CHILD. 

1.  A  Protestant  on  his  marriage  with  a 
Roman  Catholic  lady  promised  that  the 
children  of  the  marriage  should  all  be 
brought  up  as  Roman  Catholics.  Soon 
after  the  birth  of  the  first  child  he  de- 
termined that  they  should  be  brought 
up  as  Protestants,  to  which  determina- 
tion he  adhered.  At  the  time  of  tlie 
proceedings  there  were  three  children, 
girls,  aged  respectively  nine,  eleven, 
and  twelve.  Tne  mother,  unknown  to 
the  father,  and  in  spite  of  his  express 
directions,  had  so  indoctrinat-ed  them 


with  Roman  Catholic  views  that  ulti- 
mately they  refused  to  go  with  their 
father  to  a  Protestant  place  of  worship. 
The  father  thereupon  commenced  an 
action  in  their  names  by  himself  as 
next  friend,  he  being  a  co-plaintiflf,  to 
have  them  made  wards  of  court,  and 
took  out  a  summons  in  the  action  for 
directions  as  to  their  education.  The 
wife  then  presented  a  petition  in  the 
matter  of  the  infiEints,  and  of  the  act  36 
A  87  Vict.  c.  12,  with  a  view  to  their 
being  brought  up  as  Roman  Catholics. 
Vice-Chai^llor  Malins  dismissed  the 
petition,  and  made  an  order  on  the 
summons  declaring  that  the  children 
ought  to  be  brought  up  as  members 
of  the  Church  of  England,  and  ought 
not  to  be  taken  to  Roman  Catholic 
places  of  worship,  and  restraining  the 
mother  from  taking  them  to  confession 
or  to  Roman  Catholic  places  of  worship 
without  the  consent  of  the  £ather : 

Held,  on  appeal,  that  the  father  had 
not  forfeited  his  right  to  have  the 
children  brought  up  according  to  hie 
own  religious  views,  and  that  the  court 
would  aid  him  in  enforcing  that  right, 
and  that  the  injunction  hadoeen  rightly 
granted: 

2.  But  held,  that  the  declaration  ought  to 
be  omitted,  leaving  it  to  the  filler  to 
do  what  he  considered  to  be  best  for 
the  temporal  and  spiritual  welfare  of 
the  children. 

8.  The  court  refused  to  examine  the  chil- 
dren, considering  that  a  stronger  case 
was  required  to  induce  the  court  to 
interfere  with  a  fiather  than  with  a 
testamentary  guardian.  Agar-EUu  ▼. 
LaecelUs.  494,  618  noU. 


PARTIES. 

1.  W.,  claiming  to  be  one  of  the  next  of 
kin  of  an  intestate,  took  out  letters  of 
administration  to  her  estate,  and  di- 
vided the  residue  among  the  supposed 
next  of  kin.  including  himself.  After- 
wards W.  died,  and  then  the  plaintiflT, 
who  claimed  to  be  sole  next  of  kin, 
and  disputed  the  title  of  W.  and  the 
other  supposed  next  of  kin,  brought  a 
suit  against  W.'s  executors,  calling  upon 
them  to  refund  a  fixed  sum  of  money, 
which  had  been  agreed  on  as  the  net 
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residue  of  the  intestate's  estate  come  to 
the  hands  of  W.  as  administrator ;  and 
praying  that  so  far  as  might  be  neces- 
sary the  estate  of  the  intestate  might 
be  administered  by  the  court.  The 
administrator  <zd  litem  of  the  intestate's 
estate  left  unadministered  by  W.  was 
made  a  defendant  to  the  suit : 

Held  (affirming  the  decision  of  Hall, 
y.C.)»  that  although  the  only  object  of 
the  suit  was  to  estoblish  the  title  of  the 
plaintiff  as  sole  next  of  "kin,  a  general 
administrator  of  the  intestate's  estate 
was  a  necessary  party  to  the  suit,  and 
not  merely  an  administra&r  tid  litem. 
Dawdetweli  v.  Ikwdemoell.  120 

2.  On  a  petition  under  the  Tmstee  Relief 
Act  for  payment  out  of  court  of  a  fund 
to  which  numerous  parties  were  enti- 
tled, most  of  whom  were  not  before  the 
court,  a  former  order  having  been  made 
directing  class  inquiries,  and  the  Chief 
Clerk  having  made  his  certificate,  it 
was  ordered  that  the  petitioner  be  at 
liberty  to  serve  a  copy  of  the  petition, 
the  former  order,  and  the  Chief  Clerk's 
certificate,  together  with  the  present 
order,  upon  the  several  persons  named 
in  the  certificate,  and  tliat  the  petition 
stand  over  till  such  persons  had  been 
served.    JBaUenbi/*  Tnuta,  649 

See  Stogkholdbbs,  831,  838  note. 


PARTITION. 

1.  In  a  partition  action  by  a  married 
woman  and  her  husband,  her  request 
for  sale  may  be  made  by  her  coun- 
sel authorized  to  act  on  her  behalf. 
Crooken  v.  WMlworih,  700 


PARTNERSHIP. 

1.  T.,  the  managing  partner  of  a  colliery, 
received  notice  from  L.,  an  adjoining 
owner,  that  the  workings  were  being 
carried  on  beyond  the  boundary.  T. 
insisted  that  he  was  entitled  to  the  dis- 
puted ground,  and  carried  on  his  work- 
ings. An  action  was  then  commenced 
against  him  by  L.,  and  was  referred  to 
arbitration.  -  T.'s  partners  were  not  in- 
formed of  these  proceedings  till  after 
the  reference  to  arbitration  had  been 


agreed  to.  They  did  not  object  to  it, 
but  treated  it  as  a  proceeding  in  which 
they  were  interested,  and  were  present 
before  the  arbitrator.  The  arbitrator 
awarded  that  there  had  been  a  tres- 
pass, and  assessed  the  damages  at 
£6,000.  The  partners  refusing  to  con- 
tribute, T.^filed  his  bill  to  compel  them 
to  do  so.  The  defendants  set  up  the 
case  that  T.  had  wilfully  and  know- 
ingly worked  beyond  the  boundary. 
Bacon,  V.C,  considered  that  he  had 
not  worked  beyond  his  boundary  at  all, 
but  held  him  not  entitled  to  contribu- 
tion, on  the  ground  that  he  had  no  au- 
thority to  refer  the  dispute  to  arbitra- 
tion without  the  assent  of  his  partners, 
and  that  their  subsequent  assent  was 
given  in  ignorance  of  material  facts, 
and  was  not  a  sufficient  ratification. 

On  a[i|>eal,  the  court  was  of  opinion 
that  the  arbitration  had  been  assented 
to,  so  as  to  make  the  arbitrator's  award 
binding  on  the  copartners  as  to  the 
fact  of  trespass  and  the  quantum  of 
damages,  but,  being  of  opinion  that 
the  plaintiff,  although  he  had  not 
knowingly  trespassed,  had  worked  be- 
yond the  limits  of  the  partnership  col- 
liery without  proper  inquiry  as  to  the 
limits,  and  had  acted  with  gross  negli- 
gence and  recklessness  in  continumg 
his  workings  after  notice,  and  without 
consulting  his  partners,  when  it  was 
evident  that  his  right  to  work  in  the 
disputed  area  was  extremely  doubtful, 
and  the  profits  to  be  expected  from  so 
doing  very  small : 

Held,  that  the  decision  that  the  other 
partners  were  not  liable  to  contribute 
ought  to  be  affirmed : 

2.  Held,  also,  that  as  no  additional  costs 
had  been  occasioned  by  the  allegation 
that  the  plaintiff  had  wilfully  and 
knowingly  trespassed,  the  plaintiff 
could  not  be  relieved  from  any  part  of 
the  costs  on  the  ground  of  the  failure  * 
of  that  allegation.  TTiomaa  v.  Ather- 
ton,  609,  626  noU, 

See  Accounts,  809,  327. 
Minks,  441. 
P&BsuMPTioN,  148,  161  note. 


PAYMENTS. 

I.  A  customer  borrowed  from  his  bank- 
ers £2,000,  which  was  placed  to  the 
credit  of  his  current  account,  and  to 
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eeciire  the  debt  gave  them  ten  promis- 
sorj  notes  payable  at  intervals  of  a 
"week.  At  tne  same  time  a  friend  of 
the  borrower  wrote  to  the  bankers  as 
follows : 

*'  Yon  having  this  day  at  my  request 
placed  the  sum  of  £2,000  to  the  credit 
of  Mr.  C.'s  "  (the  borrower's)  "  account 
with  you,  in  the  event  of  his  promis- 
sory notes  and  interest  or  any  of  them 
representing  that  amount  not  being 
paid  at  the  due  dates,  I  hereby  under- 
take, upon  demand,  to  secure  payment 
of  the  same,"  by  a  mortgage  of  certain 
specified  property. 

On  the  first  five  due  dates,  the  sums 
represented  by  the  first  five  notes  re- 
spectively, were  debited  by  the  bank- 
ers to  the  customer  in  the  current 
account;  and  on  each  of  the  first  two 
due  dates  enough  cash  was  paid  in  to 
the  account  in  the  course  of  the  day  to 
liquidate  the  amount  of  the  note.  On 
the  remaining  three  days  the  balance 
throughout  the  day  was  against  the 
customer.  The  amounts  of  the  last 
five  notes  were  not  entered  by  the 
bankers  in  the  account  at  all  The 
payments  in  to  the  credit  of  C.  to  his 
current  account  and  to  another  special 
account  after  the  last  note  became  due, 
were  sufficient  to  cover  all  debits  up  to 
and  including  the  last  note;  but  the  ac- 
counts were  during  all  this  time  over- 
drawn : 

Hdd^  that  the  bankers  were  bound 
to  apply  all  moneys  paid  in  first  to  the 
notes  secured  by  the  surety  which  had 
fallen  due;  and  that  the  debt  was, 
moreover,  discharged,  on  the  principle 
of  GlayUm*»  Cote,  Kinnaird  v.  Web- 
»M  579 

See  Principal  and  Agent,  38,  46  note. 


PERSONAL  ESTATE. 
8u  Real  Estate,  601,  607  note. 


PETITION. 

1.  Applications  for  payment  out  of  court 
of  a  fund  paid  in  under  the  Trustee 
Relief  Act  must  be  made  by  petition 
and  not  by  action ;  and  a  person  not 
named  in  the  trustee's  affidavit  may  pe- 


tition for  payment  out  of  court  But 
where  an  action  has  been  brought  the 
court  may  make  a  declaration  of  ris^ht, 
leaving  tne  payment  to  be  obtained  on 
petition.     Pdling  v.  Ooddard.  25 

8ee  Bankeuftct,  639. 


PLEADINGS. 

1.  In  an  action  against  a  lessee  to  set 
aside  a  Ibase  granted  under  a  power, 
the  statement  of  claim  stated  that  the 
donee  of  the  power  had  received  a  spe- 
cified sum  as  a  bribe,  and  stated  the 
circumstances ;  the  statement  of  de- 
fence denied  that  that  particular  sum 
had  been  given  and  denied  each  circum- 
stance, but  contained  no  general  denial 
of  a  bribe  having  been  given.  Fry,  J., 
having  held  that  the  denial  was  eva- 
sive, and  amounted  to  an  admission 
that  some  bribe  had  been  given,  and 
having  refused  leave  to  amend  the 
statement  of  defence : 

Meld,  by  the  Court  of  Appeal,  that 
leave  to  amend  the  statement  of  defence 
ought  to  be  g^ven. 

2.  Per  B&AMWELL,  L.J.:  As  a  general 
rule  leave  to  amend  ought  not  to  be 
refused  unless  the  court  is  satisfied 
that  the  party  applpng  is  acting  nuda 
iide,  or  that  ms  blunder  has  done  some 
injury  to  the  other  side  which  cannot 
be  compensated  by  payment  of  coets  or 
otherwise. 

3.  Whether  the  defendant  ought  on  the 
pleadings  to  be  held  to  have  admitted 
the  acceptance  of  some  bribe,  gueere. 
TUdeeley  v.  Harper,  782 

8ee  Ijmitations,  Statute  or,  478, 
486  no^ 


POWERS. 

1.  The  donee  of  a  power  to  appoint  a 
fund  in  favor  of  her  own  iasue.  **  such 
issue  to  be  bom  before  any  such  ap- 
pointment,**  by  deed,  after  reciting  the 
power  and  her  desire  to  exercise  it,  and 
the  state  of  her  family,  appointed  the 
fund  to  her  daughter  for  life,  and  after 
the  daughter's  death  to  the  daughter's 
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children  in  eqaal  shares  on  their  re- 
spectiyely  attaining  twenty-one,  but  if 
any  of  such  children  should  die  under 
twenty- one  leaving  issue,  the  share  of 
the  child  so  dying  was  to  go  to  such 
issue,  to  vest  at  twenty -one. 

At  the  date  of  the  appointment  the 
daughter  had  three  children  living  (in- 
cluoing  one  en  venire  m  mire\  and  she 
had  three  born  afterwards.  One  of  the 
children  had  attained  twenty-one,  and 
the  rest  were  minors  : 

Held,  first,  that  issue  in  existence  at 
the  date  of  the  deed  of  appointment 
were  the  only  objects  of  the  power. 
Secondly,  that  npon  the  construction 
of  the  deed  the  intention  of  the  ap- 
pointor was  to  include  non-objects,  le., 
issue  born  after  that  date.  Thirdly, 
that  the  appointment  was  not  thereby 
bad  in  toto;  but  that,  fourthly,  the 
share  of  each  object  would  be  deter- 
mined by  the  total  number  of  obiects 
and  noD-objects  who  should  fall  within 
the  class  in  whose  favor  the  appoint- 
ment purported  to  be  made. 

2.  Under  the  circumstances,  one-sixth  of 
the  fund  in  court  directed  to  be  at  once 
paid  out  to  the  child  who  had  attained 
twenty-one,  and  the  remainder  to  re- 
main m  court,  and  the  dividends  there- 
on to  be  accumulated.  Matter  of  Fam- 
ernnbe.  411 


PRACTICE. 

See  Afpkals. 
Costs. 
Skcu&itt  roa  Costs. 


PRECATORY  TRUSTS. 

&«P0WKRS,  411. 


PREFERENCE. 
See  GovBRNMBNT,  252,  265  note. 


he  ought  to  have  made  known  cannot 
be  rebutted  by  proof  that  it  was  the 
solicitor's  interest  to  conceal  the  facts. 
Bradley  v.  Riches,  26 

2.  Where  no  share  qualification  is  neces- 
sary, the  mere  fact  of  acting  as  a  direc- 
tor of  the  company,  and  of  attendance 
at  meetings  in  that  character,  is  not 
enough  to  fix  a  man  with  knowledge 
that  his  name  has  been  entered  on  the 
share  register,  and  with  consequent  lia- 
bility, if  he  neither  applied  for  shares 
nor  received  any  notice  of  allotment 

3.  There  is  no  presumption  of  law  that  a 
director  knows  the  contents  of  the 
books  of  the  company.  Hallmark^e 
Case,  148,  151  note. 

4.  The  court  refused  to  treat  a  woman  as 
past  child-bearing  whose  age  was  fifty- 
four  and  six  months  and  had  never  had 
any  children,  but  had  only  been  mar- 
ried   three    ^^ears.      OroxUm  v.  May, 

195,  196  note. 


PRESUMPTION. 

1.  The  presumption  that  a  solicitor  has 
communicated  to  his  client  facts  which 


PRINCIPAL  AND  AGENT. 

1.  Four  executors  holding  stock  in  their 
name  directed  their  solicitor  to  sell  the 
stock.  The  solicitor,  in  the  name  of 
his  firm,  gave  to  a  stockbroker  whom 
the  solicitor  had  employed  in  stock  ex- 
changiB  speculations  directions  to  sell 
the  stock.  The  stock  was  sold  by  the 
broker,  and  the  solicitor  returned  to 
the  stockbroker  transfers  of  the  stock, 
with  receipts  indorsed,  signed  by  the 
four  executors.  The  sale  was  com- 
pleted, and  the  stockbroker  sent  to  the 
solicitor  a  check  for  part  of  the  pnr- 
chase-money  for  the  shares,  and  car- 
ried the  balance  on  the  transaction  to 
the  credit  of  the  solicitor  in  the  ac- 
count between  them,  which  account 
was  afterwards  settled  by  a  payment 
made  to  the  stockbroker : 

Held,  that,  under  the  circumstance, 
the  stockbroker  must  be  held  to  have 
had  notice  that  the  shares  were  not 
the  property  of  the  solicitor,  and  that, 
though  the  solicitor  had  from  the  ex- 
ecutors authority  to  receive  the  pur- 
chase-money, payment  to  him,  by  giv- 
ing him  credit  in  an  account  between 
them,  was  not  sufficient' to  discharge 
the  stockbroker,  who  remained  liable 
to  the  executors  for  the  balance. 
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2.  The  sale  was  made  subject  to  the  rules 
of  the  Stock  Exchange,  and  the  stock- 
broker alleged  that  by  those  rules  the 
broker  could  recognize  only  the  per- 
son employing  him,  and  obey  his  direc- 
tions as  to  the  disposal  of  the  proceeds 
of  a  sale  : 

Udd,  that  the  rules  of  the  Stock  Ex- 
change applied  only  to  the  sale  on  the 
Stock  Exchange,  and  not  to  subsequent 
transactions. 

8.  Hdd^  also,  that  no  such  rule  or  cus- 
tom was  proved,  and  that  no  such  rule 
or  custom  could  be  upheld.  Pearson 
y.  8coU,  88,  46  note. 

See  Accounts,  809,  827. 
AssiONirBNT,  25. 
Presuhpton,  26. 


PRINCIPAL  AND  SURETY. 
See  Patkents,  679. 


PROFITS. 
See  Mines,  441. 


R. 


RAILWAY  COMPANY. 
See  Eminent  Domain,  676. 


RATIFICATION. 
See  Accounts,  309,  327. 


REAL  ESTATE. 

1.  Where  personal  estate  is  bequeathed 
upon  trusts  for  conversion  into  land  to 
be  held  on  trusts  which  ultimately  fail, 
land  purchased  before  the  failure  of  the 


trusts  goes  to  the  next  of  kin  as  real 
estaCB.     Curieie  v.  Wormald.  601, 

607  note. 

See  Eminent  Domain,  394,  404  note. 
Personal  Estate. 
Stookholdeeb,  158. 


RECEIVER. 

1.  A  creditor,  who  had  recovered  judg- 
ment in  an  action  in  the  Chancery  Di- 
vision for  payment  of  a  sum  of  money, 
sued  out  an  elegit  against  his  debtor, 
whose  only  interest  in  land  was  an 
equity  of  redemption  in  fee.  The  cred- 
itor then  commenced  an  action  in  the 
Chancery  Division,  claiming  to  have  it 
declared  that  ^e  was  entitled  to  a 
charge  on  the  land,  and  to  have  such 
charge  enforced  by  sale,  foreclosure, 
delivery  in  execution,  or  otherwise  as 
the  court  might  direct,  and  asking  for  a 
receiver.  The  plaintiff  then  moved  for 
a  receiver  in  the  new  action. 

Ifeld,  by  Hall,  V.C,  and  by  the  Court 
of  AppeaX  that  the  statute  27  A  28 
Vict.  c.  1 12,  s.  1,  did  not  take  away  the 
old  right  which  a  judgment  creditor 
had  before  the  statute  I  £  2  Vict.  c.  1 10, 
to  take  proceedings  in  equity  to  obtain 
the  benefit  of  a  judgment  which  there 
were  legal  impediments  to  his  enforcing 
at  law,  and  that  the  plaintilT  was  not 
obliged  to  wait  till  the  trial,  but  might 
obtain  a  receiver  on  interlocutory  ap- 
plication in  the  new  action. 

2.  Whether  the  appointment  of  a  receiver 
could  have  been  obtained  in  the  old  ac- 
tion, quaere, 

8.  Discussion  of  the  powers  given  to  the 
court  of  appointing  receivers  by  Judi- 
cature Act,  1878,  s.  26,  subs.  8.  An>- 
fflo- Italian  Bank  v.  Davies,  108 

4.  When  collusive  appointment  of  one 
does  not  prevent  appointment  of  an- 
other.    Matter  of  BrOish,  etc.  405 

5.  Plaintiff  in  action,  which  had  been 
followed  by  a  cross-action,  obtained  an 
order  in  both  actions  that  his  oosta  of 
the  cross-action  should  be  paid  by  the 
defendant  in  the  action,  a  married 
woman,  entitled  for  life,  for  her  sepa- 
rate use,  to  the  dividends  of  a  sum  of 
stock,  standing  in  the  names  of  trps- 
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teee,  who  were  not  parties  to  either 
action.  Plaintiff  had  endeavored  to 
obtiun  a  seouestration,  but  failed  from 
not  being  able  to  find  the  defendant's 
address  so  as  to  serve  the  sabpoena  for 
costs.  He  then  moved  the  court  for  a 
receiver,  under  sect.  25,  subs.  8  of  the 
Judicature  Act,  1873.  After  service  of 
the  notice  of  motion,  but  before  the 
motion  was  heard,  the  defendant  made 
an  affidavit,  in  which  her  address  was 
set  forth: 

Hdd^  that  the  principle  of  Anglo- Jtal- 
tan  Bank  v.  Damea  applied,  aad  that 
the  plaintiff  was  entitled  to  a  receiver ; 
and  order  made  on  the  hearing  of  the 
motion  accordingly.     Bryant  v.  BuU. 

691 

6.  An  official  liquidator  had  been  ap- 
pointed in  chambers.  Upon  motion 
made  on  behalf  of  a  very  large  major- 
ity of  the  unsecured  creditors  of  the 
company,  who  alone  were  interested  in 
the  realization  of  the  assets,  two  cred- 
itors were  appointed  liquidators  instead 
of  the  liquidator  already  appointed. 
Matter  of  Land  Financiert.  685 

See  Bankruptcy,  65. 
Corporations,  488. 
MoRTGAOR  Foreclosure,  676. 
Stockholders,  562,  573  note. 


REMAINDERMEN. 

1.  Testator,  being  entitled  in  fee  to  a  set- 
tled estate,  subject  to  a  shifting  clause 
in  fevor  of  A.  in  the  event  of  testator's 
children  dying  without  issue  under 
twenty-one,  and  being  also  seised  in 
fee  of  another  property  adjoining  and 
partly  intermingled  with  the  settled 
estate,  devised  all  his  real  estate  to 
trustees  in  trust  for  sale.  Testator  left 
four  children,  the  eldest  being  twelve 
years  old.  The  trustees  presented  a 
petition  under  the  Settled  Estates  Act, 
1877  (40  A  41  Vict.  c.  18),  for  the  sale 
of  the  two  properties  together  and  the 
apportionment  of  the  purchase-money. 
A.  opposed  the  sale  : 

Held,  that  A.'s  interest  was  too  re- 
mote to  be  considered,  and  the  court 
being  satisfied  on  the  evidence  that  the 
proposed  sale  would  be  more  advan- 
tageous than  if  the  properties  were  sold 
separately,  the  same  was  ordered  ac- 
cordingly.    Spurwaife  JEttate,  660 

26  Eng.  Rep.  105 


RENT. 

1.  When  assignee,  executor,  administra- 
tor, trustee,  etc,  liable  fot,  and  when 
not     jS<b  parte  DreuUr.        84,  90  note. 

See  Fixtures,  643,  664  note. 


RES  ADJUDICATA. 

See  Baneruftot,  462. 

Executors  and  Administrators,  767. 
Fraud,  731. 


S. 


SALE. 

1.  R.,  on  the  29th  of  November,  1877, 
entered  into  an  agreement  with  G.  <b 
Co.  to  hire  some  furniture  from  them, 
which  was  admitted  to  be  of  the  value 
of  £68.  R.  was  to  pay  C.  A  Co.  £10 
on  the  signing  of  the  agreement,  £6  on 
the  4th  of  January  then  next,  and  £6 
on  the  4th  of  each  succeeding  month 
during  the  continuance  of  the  agree- 
ment, and  he  was  also  on  the  signing 
of  the  agreement  to  deposit  with  C.  £ 
Co.  promissory  notes  for  the  total 
amount  of  the  instalments  as  collateral 
security,  and  without  prejudice  to  their 
title  to  the  furniture  and  to  their  rights 
under  the  afipreement.  In  case  of  the 
furniture  being  seized  by  them  under 
the  agreement,  the  notes,  or  so  many 
of  them  as  should  then  be  current, 
were  to  become  void.  In  the  event  of 
non-payment  of  any  of  the  notes  when 
due  C.  <&  Co.  might  seize,  remove,  and 
retake  possession  of  the  furniture  as  in 
their  first  and  former  estate,  notwith- 
standing any  payments  made  by  R., 
which  payments  were  then  to  be  for- 
feited to  C.  <b  Co.  Upon  payment  by 
R.  to  C.  <&  Co.  of  the  full  amount  of  £66 
by  the  above  instalments  the  furniture 
was  to  become  his  property,  but,  until 
the  whole  of  that  sum  had  been  paid, 
the  furniture  was  to  remain  the  sole 
property  of  C.  A  Co.,  and  was  only  let 
on  hire  to  R. 

The  furniture  was  delivered  to  R.  and 
he  gave  the  promissory  notes.  On  the 
9th  of  January,  1878,  he  filed  a  liquida- 
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tion  petitioD,  under  which  a  trustee  was 
appointed,  who  took  possession  of  the 
furniture,  which  was  then  in  B/s  house. 
Od  the  19th  of  March,  some  of  the 
monthly  instalments  being  over  due  C. 
&  Co.  seized  the  furniture: 

Held  (reversing  the  decision  of  the 
Registrar),  that  the  property  in  the 
furniture  did  not  pass  to  R.  until  pay- 
ment of  the  full  amount  of  the  instal- 
ments, and  that  consequently  the  agree- 
ment did  not  amount  to  a  bUl  of  sale 
by  R.,  and  did  not  require  registration. 
Matter  of  Orawcour.  206,  210  note. 

2.  C,  on  the  18th  of  July,  advanced  W., 
who  had  then  an  execution  in  his  house, 
£150.  which  was  employed  partly  in 
paying  out  the  execution.  An  inven- 
tory was  made  of  W.*s  furniture,  and  at 
the  foot  of  it  W.  signed  a  receipt  for  the 
£160,  as  "for  the  absolute  sale"  to  C. 
"  of  the  above-mentioned  articles."  On 
the  same  day  a  written  agreement  was 
entered  into  between  C.  and  W.  for  the 
letting  of  the  same  furniture  (specified 
in  a  schedule)  by  C.  to  W.  for  two 
months  for  £170,  to  be  paid  by  W.  to 
C.  on  the  18th  of  September,  or  such 
other  time  as  might  be  agreed  on.  The 
agreement  save  C.  power,  in  case  the 
£170  should  not  be  duly  paid,  or  if  at 
any  time  during  the  continuance  of  the 
agreement  the  goods  should  be  taken 
under  an  execution  or  distress,  or  W. 
should  become  bankrupt  or  take  pro- 
ceedings for  liquidation  of  his  affairs  or 
composition,  or  on  the  happening  of 
some  other  specified  events,  to  deter- 
mine the  agreement,  and  thereupon  to 
take  possession  of  the  goods  and  to  sell 
them.  If  upon  a  sale  he  should  realize 
more  than  what  was  due  to  him  under 
the  agreement  and  his  expenses,  he  was 
to  pay  the  surplus  to  W. ;  if  he  should 
realize  less,  W.  was  to  make  good  the 
deficiency.  On  the  payment  of  the 
£170  and  expenses  the  goods  were  to 
become  the  property  of  W. : 

Held,  that  these  two  documents  to- 
gether constituted  a  mortgage  to  secure 
£170,  and  that  they  required  registra- 
tion under  the  Bills  of  Sale  Act,  1854. 

8.  In  August  W.  repaid  C.  £50,  part  of  the 
£170.  The  balance  of  £120  was  not 
paid  when  it  became  due  on  the  18th  of 
September,  and  C.  sent  H.  to  take  pos- 
session of  the  goods.  Possession  was 
taken,  and  it  was  then  arranged  that 
H.  should  pay  the  £  1 20  to  C.    C.  signed 


a  receipt  (indorsed  on  the  hiring  agree- 
ment of  the  18th  of  Julv)  and  doted 
the  22d  of  September,  for  the  £120  as 
"for  the  absolute  sale"  to  H.  of  "the 
goods  herein  specified,"  and  oo  the 
same  day  an  agreement  (similar  to  that 
of  the  18th  of  July)  was  entered  into 
between  H.  and  W.  for  the  letting  of 
the  furniture  to  W.  for  three  months  at 
a  rent  of  £145.  to  be  paid  in  three  in- 
stalments in  October,  November,  and 
December.  The  October  instalment 
was  not  paid  when  it  became  doe,  and 
on  the  6th  of  November  H.  took  formal 
possession  of  the  g^oods.  But  the  goods 
remained  in  the  apparent  possession 
of  W.  until  after  he  had  committed  an 
act  of  bankruptcy,  upon  which  he  was 
ultimately  adjudicated  a  bankrupt. 
None  of  the  documents  was  registered 
under  the  Bills  of  Sale  Act : 

Held,  that,  whether  the  transaction 
in  September  was  a  transfer  to  H.  of 
C.'s  interest  as  a  mortgagee  or  an  en- 
tirely new  transaction,  H.  conld  stand 
in  no  better  position  than  C.  did,  and 
that  the  trustee  in  the  bankruptcy  was 
entitled  to  the  goods.    Matter  of  Odeil. 

623,  637  note^ 

4.  If  management  of,  given  to  one  party» 
other  cannot  advertise.  Ihan  v.  R'U- 
KOA.  576 


SATISFACTION. 
See  Lboacies,  176. 


SECURITY  FOR  COSTa 

1.  The  plaintiff,  who  was  in  receipt  of 
parochial  relief,  having  appealed  from 
this  refusal,  was  ordered  ny  the  Court 
of  Appeal  to  give  secaritv  for  the  costs 
of  the  appeal,  the  court  being  of  opin- 
ion that  the  appeal  was  a  specula- 
tive one. 

2.  P(W  Cotton,  L.J.:  The  insolvency  of 
an  appellant  is,  prima  fa4Ae,  a  snfiicient 
reason  for  ordering  him  to  give  secu- 
rity for  costs.     Hankin  v.  Twner.  767 

8.  A  defendant  in  an  action  which  bad 

.  been  tried  by  a  judge  without  a  jury 

gave  notice  of  appeal  against  the  jud^- 
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ment,  and  also  obtained  ex  parte  a  rule 
nin  for  a  new  triaL  He  did  not  eiet 
down  the  appeal  for  hearing,  but,  be- 
fore the  argument  of  the  rule  for  a  new 
trial,  gave  fresh  notice  of  appeal  from 
the  judgment.  There  was  a  substantial 
que^ion  to  be  tried  as  to  the  measure 
of  damages.  The  appellant  being  in 
insolvent  circumstances,  the  plaintiff 
moved  for  security  for  costs  : 

Held,  first,  that  the  plaintiff  was  en- 
titled to  the  costs  of  the  first  notice  of 
appeal  as  an  abandoned  motion : 

4.  Secondly,  that  the  second  notice  of  ap- 
peal was  unnecessary,  inasmuch  as  tlie 
whole  question  could  be  tried  under 
Rules  of  Court,  1876,  Order  xl,  rule  10, 
upon  the  application  to  make  the  rule 
for  a  new  trial  absolute ;  and  the  ap- 
pellant was  therefore  ordered  to  give 
security  for  costs.      Waddell  v.  Blockey. 

803 

5.  D.  <fe  C,  who  traded  in  partnership, 
filed  a  liquidation  petition  on  the  4th 
of  December,  1876.  On  the  19th  of 
December  the  creditors  resolved  on  a 
liquidation  by  arrangement,  appointed 
B.  trustee,  with  a  committee  of  inspec- 
tion, and  resolved  that  the  debtors'  dis- 
charge should  be  granted  upon  the 
committee  of  inspection  and  the  trustee 
certifying  that  they  were  entitled  to  it 
On  the  8d  of  Jan  nary  the  committee 
resolved  that  C.  should  be  allowed  to 
realize  the  stock-in-trade  and  to  col- 
lect the  debts  due  to  the  estate,  under 
the  supervision  of  the  committee,  for 
six  months  from  that  day,  the  commit- 
tee receiving  the  proceeds ;  that,  if  7«. 
6(/.  In  the  pound  and  the  costs  of  the 
liquidation  were  thus  realized,  a  further 
7«.  6d  in  the  pound  should  be  accepted 
from  C.  for  the  remainder  of  the  estate, 
if  it  was  paid  within  three  months; 
that  D.  should  be  allowed  his  discharge, 
subject  to  the  payment  of  his  private 
debts,  and  that  C.  should  have  his  dis- 
charge on  payment  of  the  XhB.  C.  real- 
ized the  stock-in-trade  and  the  debts, 
and  out  of  the  proceeds  paid  £719  to 
the  committee,  and  £60  to  the  trustee 
for  his  costs  of  the  liquidation.  The 
£719  was  not  enough  to  pay  the  first 
7«.  6(2.,  but  that  was  in  fact  paid  soon 
after  it  became  due  to  all  the  creditors 
who  had  proved.  There  were  only 
eight  of  them.  The  debtors'  bankers, 
to  whom  they  owed  £251  at  the  com- 
mencement of  the  liquidation,  did  not 


Erove,  because  they  were  amply  secured 
y  a  mortgage  of  real  estate  of  G., 
which  he  had  executed  in  favor  of  the 
bank  in  February,  1876,  to  secure 
moneys  advanced  by  them  to  him  or 
to  his  firm.  In  February,  1877,  C, 
commenced  trading  again  alone.  Seven 
of  the  old  creditors  dealt  with  him  again 
and  gave  him  credit.  Before  he  recom- 
menced business  he  applied  to  the  bank 
to  give  him  credit  on  the  security  of 
the  mortgage.  The  bauk  manager  had 
an  interview  with  the  trustee,  and 
asked  him  whether  the  bank  might  not 
safely  deal  with  C.  The  trustee  told 
him  that  the  matter  was  quite  out  of 
his  hands,  and  that  it  would  be  all 
right  The  bank  then  agreed  to  give 
C.  fresh  credit  The  second  instalment 
of  7«.  6d  was  not  paid  when  it  became 
due.  The  creditors  applied  for  pay- 
ment to  C,  not  to  the  trustee,  but  did 
not  take  any  steps  to  enforce  payment 
Ultimately  C.  paid  the  second  instal- 
ment to  one  of  the  creditors  and  part 
of  it  to  some  of  the  others,  making  the 
payment  in  part  by  means  of  checks  on 
the  bank.  In  July,  1877,  the  mort< 
gaged  property  was  sold  by  C,  with 
the  consent  of  the  bank,  for  £1,180, 
which  was  paid  to  the  bank  and  carried 
to  the  credit  of  C.'s  account  In  Au- 
gust, 1877,  he  was  adjudicated  a  bank- 
rupt. At  the  end  of  July,  1877,  the 
trustee's  solicitor  had  claimed  the 
£1,180  from  the  bank.  After  the  ad- 
judication the  trustee  in  the  liquida- 
tion applied  to  the  county  court  for  an 
order  that  the  bank  should  pay  the 
£  1 . 1 80  to  him.  The  judge  ordered  the 
bank  to  pay  over  the  balance,  after 
deducting  the  debt  due  to  them  by  the 
firm  of  D.  A  C.  and  the  advances  made 
by  them  to  C.  after  the  date  of  the 
liquidation  petition : 

Held,  by  Bacon,  C.J.,  and  by  the 
Court  of  Appeal,  that,  having  r^^rd  to 
the  representations  made  by  the  trustee 
to  the  bank,  and  the  conduct  of  the 
creditors,  the  bank  were  entitled  to  re- 
tain out  of  the  purchase-money  the 
advances  which  they  had  made  to  C. 
since  the  filing  of  the  liquidation  pe- 
tition. 

6.  Per  Baooallat,  L. J. :  Upon  the  prin- 
ciple of  Troughion  v.  Giilet/,  the  repre- 
sentations made  by  the  trustee  would 
of  themselves  have  been  sufficient  to 
give  the  bank  the  right  which  they 
claimed. 
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7.  Per  Bramwell,  L.J. :  The  principle 
of  Tnmghlon.  t.  GiiUy  did  not  apply. 
MatUr  of  Boliarul.  132,  140  note. 

8.  Where  a  limited  company  is  in  volun- 
tary liquidation,  a  contributory  cannot 
set  off  a  debt  due  to  him  from  the  com- 
pany a^inst  calls  made  against  him 
either  by  the  company  berore  or  by 
the  liquidator  after  the  resolution  to 
wind  up.     MaiUr  of  WhUehmtte.     872, 

888  nou. 

9.  A  week  before  the  death  of  a  testatrix, 
a  debtor  to  her,  who  was  one  of  the 
residuary  legatees  under  her  will,  dated 
several  years  previously,  became  bank- 
rupt. The  debt  was  never  proved  by 
the  testatrix  in  her  lifetime  or  by  her 
executors  after  her  death,  nor  had  any 
dividend  been  declared  in  the  bank- 
ruptcy. 

Held  (following  Cherry  v.  BouUbee), 
that  the  executors  of  the  testatrix  were 
not  entitled  to  set  off  or  retain  the 
amount  of  the  debt  due  to  the  testatrix 
against  the  share  of  the  bankrupt ;  nor, 
under  the  circumstances,  any  amount 
in  respect  of  dividend  on  such  debt. 
MaOer  of  Hodffson,  481 

See  CouxTK«-cLAiM,  761. 

Principal  and  Agent,  88,  45  note. 


SOVEREIGN. 

1.  The  court  has  no  jurisdiction  to  pre- 
vent a  foreign  sovereign  from  remov- 
ing his  property  in  this  country. 

2.  A  foreign  sovereign  who,  for  the  pur- 
pose of  obtainins;  his  property,  submits 
to  be  made  a  (fefendant  in  an  action, 
does  not  thereby  lose  his  rights. 

8.  There  is  a  riffht  of  property  in  an 
article  made  in  infringement  of  a  patent 
although  the  court  would  order  the 
article  to  be  destroyed. 

4.  A  foreign  soverei^  bought  in  Ger- 
many shells  made  there,  but  said  to  be 
infringements  of  an  English  patent.' 
They  were  brought  to  this  country  in 
order  to  be  put  on  board  a  ship  of  war 
belonging  to  the  foreign  sovereign,  and 
the  patentee  obtained  an  injunction 
against  the  agents  of  the  foreign  sover- 
eign and  the  persons  in  whose  custody 


the  shells  were,  restraining  them  from 
removing  the  shells^  The  foreign  sov- 
ereign then  applied  to  be,  and  was 
made,  a  defendetnt  to  the  suit.  An 
order  was  then  made  by  the  Master 
of  the  Rolls,  and  affirmed  on  appeal, 
that  notwithstanding  the  injunctitMi  he 
should  be  at  liberty  to  remove  the 
shells.      Vavataeur  v.  Krupp,  1 66 


SPECIFIC  PERFORMANCE. 

1.  In  defence  to  an  action  for  specific 
T)erformance  of  a  contract  as  expressed 
in  a  document  stated  by  the  pUintiffi* 
the  defendant  pleaded  that  tiie  docu- 
ment did  not  contain  the  true  terms  for 
the  purchase,  but  he  did  not  state  what 
the  true  terms  were.  The  defendant 
afterwards  produced  a  written  agree- 
ment for  purchase  containing  terms 
differing  from  those  in  the  document 
stated  by  the  plaintiffs.  The  plaintiff 
amended  their  statement  of  claim,  but 
continued  to  claim  specific  performance 
of  the  contract  as  stated  by  them : 

Held,  that,  the  plaintiffs  asking  at 
the  trial  to  have  specific  performance 
with  a  variation  according  to  the  terms 
of  the  agreement  produ^d  by  the  de- 
fendant, the  action  would  not  be  dis- 
missed, but  judgment  would  be  given 
for  specific  performance  with  the  vari- 
ation. 

2.  Where  personal  considerations  enter 
into  a  contract,  error  as  to  the  person 
with  whom  the  contract  is  made  annuls 
the  contract ;  not  so  where  the  person 
sought  to  be  bound  would  have  been 
equally  willing  to  make  the  same  con- 
tract with  any  other  person.  SmiiK  v. 
WhtaicrofU  64,  71  noU, 

8.  Where  two  persons  agreed  to  sell  prop- 
ertv,  of  whom  one  was  entitled  to  a 
moiety  subject  to  a  mortgage  for  its  full 
value,  and  the  other  had  no  interest : 
Utld^  that  a  judgment  for  specific  per- 
formance with  abatement  might  be 
made  against  the  former.  Horroekn  v. 
lUgby,  20,  24  noU, 


STATE. 
See  GovmNMKNT,  252,  265  note. 
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STAY. 

See  Consolidation  of  Actions,  243, 
249  note. 


STENOGRAPHER. 

1.  On  the  hearinf^  of  an  application  before 
Vice-Chancellor  Malins.  the  solicitors 
of  the  plaintiff  and  defendant  agreed 
that  a  shorthand  writer  should  be  em- 
ployed at  the  joint  expense  of  the  plain- 
tiff and  defendant  to  take  notes  of  the 
proceeding.  An  order  was  made  in 
tavor  of  uie  defendant,  from  which  the 
plaintiff  appealed,  and  the  Court  of  Ap- 
peal dismissed  the  appeal  with  costs, 
nothing  being  said  about  the  shorthand 
writer's  notes.  The  Taxing  Master,  in 
taxing  the  defendant's  costs  of  the  ap- 
peal, disallowed  the  costs  of  copies  of 
the  shorthand  notes,  except  those  of  the 
judgment  of  the  Vice-Chancellor,  and 
also  disallowed  the  sum  paid  by  the  de- 
fendant to  the  shorthand  writer  : 

Held,  by  Vice-Chancellor  Malins,  that 
both  the  above  items  ought  to  be 
allowed  : 

2.  Held,  by  the  Court  of  Appeal,  that  the 
Taxing  Master  could  not  allow  these 
items  without  a  special  direction  from 
the  court,  and  that  as  the  Court  of  Ap- 
peal in  dismissing  the  appeal  had  not 
given  any  directions  as  to  them,  they 
could  not  be  allowed,  and  that  the  agree- 
ment between  the  solicitors  did  not 
make  any  difference  in  the  case.  Anh- 
worth  V.  OtUram.  266,  268  note. 

See  Costs,  81,  716. 


STOCKBROKER. 
See  Principal  and  Agent,  S3,  46  note. 


STOCK  EXCHANGE. 
See  Principal  and  Agent,  38,  46  note. 


STOCKHOLDERS. 

1.  M.,  at  the  request  of  A.,  who  after- 
wards  repudiated    the    ownership   in 


them,  and  alleged  that  it  was  in  H., 
agreed  that  shares  in  a  company,  sub- 
sequently ordered  to  be  wound  up, 
might  be  registered  in  his  name  as 
trustee.  The  shares  were  afterwards 
transferred  to  W.,  and  in  the  liquida- 
tion M.  was  placed  in  the  B  list  of  oon- 
tributories,  and  was  required  to  pay 
the  call  made.  M.  in  1876  assigned  to 
the  company  all  right  to  be  indemnified 
by  A.  and  H.,  and  under  the  power  in 
the  deed  to  sue  in  his  name  the  liqui- 
dator, with  the  sanction  of  the  court, 
brought  an  action  in  M.'s  name  against 
A.  and  H.,  to  recover  what  was  due  on 
the  shares,  and  for  a  declaration  that 
they  or  one  of  them  were  or  was  bound 
to  indemnify  M.  against  all  liability. 
Issue  was  joined  in  November,  1877. 
On  an  application  by  the  liquidator 
under  the  116th  section  of  tlie  Com- 
panies Act,  1862  : 

Htld,  that  A.  was  a  person  liable  to 
be  summoned,  as  being  capable  of  giv- 
ing information  in  reference  to  the  as- 
sets of  the  company,  and  that  he  must 
attend  before  the  special  examiner  to 
be  examined  and  answer  all  relevant 
questions.     Mateey  v.  Allen.  6 

2.  Three  directors,  who  had  not  paid  or 
been  called  upon  to  pay  anything  on 
their  shares,  made  themselves  liable  on 
their  personal  guarantee  for  money  ad- 
vanced to  the  company  by  a  bank. 
The  company  being  in  difficulties,  and 
the  bank  having  recovered  judgment 
against  the  guarantors,  a  resolution 
was  passed  by  the  board  of  directors 
that  in  order  to  reduce  the  debt  due  to 
the  bank  the  directors  be  recommended 
to  pay  in  advance  the  amount  of  their 
shares.  The  three  directors  subse- 
quently paid  a  sum  equal  to  the  amount 
of  their  shares,  which  was  carried  to 
the  credit  of  the  company  at  the  bank. 
Two  days  afterwards  a  petition  was 
presented  on  which  an  order  for  wind- 
ing up  was  made : 

^cM  (reversing  the  decision  of  Bacon, 
V.C.),  that  the  three  directors  were 
guilty  of  no  breach  of  trust  or  duty  to 
the  company  in  paying  up  their  shares 
in  order  to  relieve  themselves  of  their 
personal  liability  to  the  bank ;  that  the 
payment  was  a  valid  payment  on  ac- 
count of  the  shares ;  and  that  the  shares 
must  be  treated  as  paid  up  shares. 
PooWe  Com.  142 

8.  Held,  by  the  Court  of  Appeal,  revers- 
ing the  decision  of  Uall,  Y.C.,  that  de- 
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benture  stock  created  under  the  provi- 
sions of  the  Companies  Clauses  Act, 
1863  (26  <&  27  Vict.  c.  118),  Part  m, 
does  not  give  the  holder  an  interest  in 
land  within  the  meaning  of  9  Gea  2, 
c.  36,  and  may  therefore  be  given  by 
will  for  charitable  purposes. 

4.  And,  tembU,  the  same  rule  applies  to 
debentures  as  to  debenture  stocK.  At- 
tree  y.  Howe.  168 

6.  In  an  action  against  a  corporation, 
where  an  officer  of  the  corporation 
against  whom  no  relief  was  claimed 
was  made  a  defendant  for  the  purpose 
of  discovery : 

Hdd^  on  motion,  that,  inasmuch  as 
under  Rules  of  Court,  1876,  Order  xxxi, 
r.  4,  such  discovery  could  be  obtained 
by  an  order  to  deliver  to  him  inter- 
rogatories, he  was  improperly  joined 
as  defendant,  and  that,  under  Order  xvi, 
r.  14,  his  name  should  be  struck  out. 

6.  In  a  representative  action  by  a  plain- 
tiff on  behalf  of  himself  and  all  other 
bondholders : 

Hddy  on  motion,  that  a  dissentient 
bondholder — ^it  not  appearing  that  there 
were  any  others  who  dissented — should 
be  added  as  a  defendant,  but  not  in  a 
representative  character. 

7.  Such  applications  should,  in  general, 
be  by  summons  in  chambers. 

8.  In  an  interlocutory  application  with 
which  some  of  the  parties  to  the  action 
who  had  no  interest  in  such  application 
were  not  served,  an  order  nisi  was  made 
to  be  binding  on  the  absent  parties 
three  days  after  service  unless  they 
showed  cause.     Wilson  v.  Church.    33 1 , 

338  vote. 

9.  A  director  of  a  company  can,  if  quali- 
fied, sustain  an  action  in  his  own  name 
against  the  other  directors,  on  tlie 
^ound  of  individual  injury  to  himself, 
for  an  injunction  to  restrain  them  from 
wrongfully  excluding  him  from  acting 
as  a  director. 

10.  Where  the  articles  of  association  of 
a  company  provided  that  no  person 
should  be  eligible  as  a  director  unless 
he  held  "  as  registered  member  in  his 
own  right  capital  of  the  nominal  value 
of  £600  at  least  *': 

Neld,  that  beneficial  ownership  was 
not  necessary  for  a  qualification,  and 
that  a  registered  holder  of  the  required 


capital,  though  he  had  transferred  his 
shares  to  another,  was  properly  eligible. 
Fulirook  Y.  Kichmond,  etc.  38«, 

392  ftoU. 

11.  The  powers  of  a  liquidator  of  a  lim- 
ited company  are  more  extensive  than 
those  of  the  company  prior  to  the  wind- 
ing-up order :  for  instance,  he  can  as- 
sert as  against  the  members  of  the 
company  rights  which  the  company 
itself  could  not  have  asserted. 

12.  Dictum  of  Lord  Hatherley  in  Water- 
hawse  r.  Jamieton  approved  ol 

13.  Under  sect.  166  of  the  Companiea 
Act,  1862,  either  the  liquidator,  or  a 
creditor,  or  a  contributory  of  a  limited 
company  in  course  of  being  wound  up, 
may  apply  to  the  court  for  an  order  to 
compel  a  director  to  repay  moneys  of 
the  company  misapplied  l>y  him  ;  and 
if  the  liquidator  makes  such  an  appli- 
cation, it  is  unnecessary  to  consider 
whether  he  does  so  as  representing 
the  company  or  as  representing  the 
creditors,  he  having,  upon  the  literal 
construction  of  the  section,  an  inde- 
pendent right  to  apply  in  a  proper  case. 

14.  The  creditors  of  a  limited  company 
are  entitled,  by  virtue  of  a  contract 
between  themselves  and  the  company, 
to  be  implied  if  not  expressed,  to  have 
the  capital  of  the  company  reserved  for 
payment  of  their  claims ;  consequently, 
the  repayment  by  the  directors  to  the 
shareholders  of  the  whole  or  any  part 
of  the  capital,  either  in  the  form  of 
interest  on  share  warranto  issued  under 
the  Companies  Act,  1867,  s.  27,  or  oth- 
erwise, and  whether  such  repayment 
be  made  with  the  sanction  of  the  share- 
holders or  not,  is,  unless  such  repiiv- 
ment  be  expressly  authorized  by  the 
articles  of  association,  uilra  vire»  and 
a  breach  of  trust ;  and  if  the  coro()any 
be  ordered  to  be  wound  up  the  court 
will,  upon  an  application  either  by  the 
liquidator  or  b^*  a  creditor,  under  sect. 
166  of  the  Companies  Act,  1862,  order 
the  directors  jointly  and  severally  to 
make  good  the  amount  of  capital  so 
repaid,  but,  in  case  the  repayment  has 
been  made  with  the  sanction  of  the 
shareholders,  without  prejudice  to  the 
right  of  the  directors  to  recover  the 
amount  from  the  shareholders. 

16.  The  articles  of  association  of  a  limited 
insurance  company  provided  (122)  that 
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"  the  directors  might,  without  the  sanc- 
tion of  a  general  meeting,  pay  interest 
at  the  rate  of  5  per  cent,  per  annum 
upon  the  paid-up  capital." 

16.  The  company,  desiring  to  raise  far- 
ther capital,  passed  a  resolution  em- 
powering the  directors,  under  the 
Companies  Act,  1867,  s.  27,  to  issue  to 
memoers  who  had  paid  up  the  full 
amount  of  their  shares,  share  warrants 
payable  to  bearer.  Share  warrants 
were  issued  accordingly,  each  warrant 
declaring  that  the  bearer  was  entitled 
to  interest  at  6  per  cent,  per  annum  on 
the  amount  therein  specihed. 

17.  The  company  never  having  made  any 
profits,  the  interest  on  the  warrants 
was  from  time  to  time  paid  to  the 
holders  of  them  out  of  capital  by  the 
directors  with  the  express  sanction  of 
the  general  body  of  shareholders,  and 
on  the  assumption  that  such  payment 
was  authorized  by  article  122. 

18.  The  company  having  been  ordered 
to  be  wound  up,  the  liquidator  ap- 
plied by  summons  under  sect.  165  of 
the  Companies  Act,  1862,  that  the  direc- 
tors might  be  ordered  jointly  and  sev- 
erally to  pay  to  him  the  amount  so 
paid  for  interest  to  the  holders  of  the 
share  warrants : 

Held  (1)  that  upon  the  literal  con- 
struction of  sect  165  the  liquidator  was 
entitled  to  make  the  application,  inde- 
pendently of  the  question  whether  he, 
as  representing  the  company,  could 
sue  its  own  agents,  or  whether  he  had 
an  independent  right  to  represent  the 
creditors  : 

(2)  That  the  directors  had,  in  making 
payments  to  shareholders  out  of  capital, 
acted  vUra  vires  and  committed  a 
breach  of  trust,,  and  that  they  were 
tlierefore  liable  jointly  and  severally 
to  make  good  the  amount  of  such  pay- 
ments, but  without  prejudice  to  their 
right  to  recover  from  each  stiareholder 
tlie  amount  of  capital  he  had  received. 
Matter  of  National  Fund  Asnuranee  Co. 

562,  673  note. 

See  Presumption.  148,  161  note. 
Sale,  872,  883  note. 


SUIT. 

See  Baxkruftcy,  639. 
Petitiox,  25, 


SUPPLEMENTARY   PROOEEDmGS. 
See  Creditors,  594. 


SURPLUS  MONEYS. 
See  Mortgage,  <848. 


T. 

TAXES. 
See  Wills,  691. 


TITLE. 

« 

See  Eminent  Domaiv,  894,  404  99ote, 


TRADE-MARK. 

An  arrangement  was  made  between 
W.,  R.,  and  G.,  that  W.,  a  manufact- 
urer, should  consign  cotton  cloths  to  G. 
in  Rangoon,  paying  him  an  inclusive 
commission.  The  goods  were  to  be  ex- 
ported through  R.,  who  acted  as  ship- 
ping agent,  and  was  to  see  to  the  gooos 
being  finished  and  packed,  for  which 
services  he  received  a  commission  from 
G.  A  particular  mark  was  by  arrange- 
ment between  the  three  parties  adopted 
for  the  goods,  of  which  some  portions 
and  the  general  arrangement  were  new, 
and  other  portions  consisted  of  R.'8 
name  and  arms,  and  of  a  symbol  which 
had  formerly  been  used  by  G.  After 
goods  had  been  regularly  exported  for 
some  years  under  this  arrangement,  W. 
ceased  to  send  goods  through  R.,  and 
commenced  exporting  them  to  Rangoon 
through  the  agency  of  F.,  continuing 
to  use  the  old  mark,  except  that  the 
name  and  arms  of  F.  were  substituted 
for  those  of  R.  At  the  same  time  R. 
commenced  exporting  other  goods  un- 
der the  old  mark. 

Cross  actions  were  commenced  for  in- 
junctions, in  which  R.  set  up  an  alleged 
custom  in  Manchester,  giving  the  right 
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to  the  trade-marks  to    the  shipping 
agent : 

Held^  upon  the  evidence,  that  no  such 
cofltom  existed. 

2.  Held^  also,  that  neither  R.  nor  W.  had 
any  exclnsiye  risht  to  the  use  of  the 
mark,  and  that  both  actions  most  be 
dismissed.     Bobuuon  v.  Flnlay.       269 

See  Name,  839,  846  noU, 


TRADE  NAME. 

1.  The  plaintiffs  alleged  in  their  state- 
ment of  clidm  that  their  house  had 
been  called  "  Ashford  Lodge  "  for  sixty 
years,  and  the  adjoining  house  belong- 
ing to  the  defendant  had  been  called 
"  Ashford  Villa "  for  forty  years,  and 
that  the  defendant  had  recently  altered 
the  name  of  his  house  to  that  of  the 
plaintiffs'  house.  The  plaintiffs  alleged 
that  this  act  of  the  defendant  had  caused 
them  great  inconvenience  and  annoy- 
ance, and  had  materially  diminished 
the  value  of  their  property,  and  they 
claimed  an  injunction  to  restrain  the 
defendant  from  continuing  to  use  the 
name  of  their  house : 

Hdd  (overruling  the  decision  of  Ma- 
lins,  V.C.),  that  the  all^^  act  of  the 
defendant  in  calling  his  house  by  the 
name  of  the  plaintiff^'  house  was  not  a 
violation  of  any  legal  right  of  the 
plaintiffs:  and  there  being  no  allega^ 
tion  of  malicious  intention,  a  demurrer 
to  the  statement  of  claim  was  allowed. 

2.  Semhle.  no  change  has  been  made  by 
the  Judicature  Act,  1878,  s.  26,  subs.  8, 
in  the  principle  on  which  the  court 
grants  injunctions.     Day  v.  Brcwnrigg. 

703 


TRUSTS  AND  TRUSTEES. 

1.  Bequest  to  the  incumbent  for  the  time 
being  of  U.  of  £600,  the  income  to  be 
applied,  when  necessary,  in  keeping  in 
repair  the  grave  and  the  railing  and 
tombstone  of  A.,  and  the  remainder  of 
such  income  to  be  applied  in  providing 
wine  and  bread  for  the  sick  poor  of  U., 
with  a  gift  of  the  residue  to  the  execu- 
tor in  trust  for  B.    The  executor  paid 


the  legacy  into  court  under  the  Tms- 
tee  Relief  Act.  On  petition  by  the 
incumbent : 

Held,  that  the  first  purpose  of  the  ^ift 
being  invalid,  the  whole  of  the  income 
was  applicable  to  the  charity :  and  that 
the  sum  should  be  paid  to  the  official 
charity  trustee  to  invest  and  pay  the 
income  to  the  incumbent  of  U.  for  the 
time  being  to  be  applied  by  him  for 
the  sick  poor  of  the  parish,  as  in  the 
will  directed  :  the  executor's  costs  DOt 
to  be  allowed  out  of  the  fund,  thoi^h 
he  might  take  it  out  of  the  residue. 

2.  SembUy  under  the  present  practice, 
when  it  is  doubtful  to  whom  a  legacy 
is  payable,  the  better  course  is  not  by 
payment  into  court  under  the  Trustee 
Keiief  Act,  but  by  an  administration 
summons,  waiving  accounts,  simply  for 
the  purpose  of  obtaining  the  decision 
of  the  judge,  or,  after  taking  out  such 
summons,  where  both  parties  agree,  by 
submitting  a  statement  of  £acts  in  the 
nature  of  a  special  case  for  the  opinion 
of  the  judge. 

3.  If  the  executor  does  pay  it  in,  he  will 
be  left  to  take  his  costs  oat  of  the  re- 
siduary estate,  and  will  not  have  them 
out  of  the  legacy.     Matter  of  BirketL 

3M 

4.  A  trustee  with  a  beneficial  interest  in 
the  trust  estate  is  not  a  "bare  trus- 
tee" within  the  Land  Transfer  Act, 
1876,  s.  48. 

5.  Thus  a  vendor  of  freeholds  who  lei 
the  purchaser  into  possession  before 
payment  of  the  purchase- money  and 
execution  of  the  conveyance  was,  by 
reason  of  his  having  a  lien  on  the  prop- 
erty for  his  purchase-money  and  not 
being  bound  to  convey  unlil  payment, 
held  not  to  be  a  "bare  trustee  *  within 
the  act,  BO  that,  u]vin  his  death,  the 
money  still  remaining  unpaid  and  the 
conveyance  unexecuted,  the  legal  estate 
passed  to  his  heir-at-law. 

6.  Queere,  whether  a  trustee  without  a 
beneficial  interest  in  Uie  trust  ct^tate, 
but  having  active  duties  to  pcrfiinu 
in  relation  thereto,  is  a  "  bare  trustee' 
within  tlie  act.  Morgan  v.  SwarueOj  dc.^ 

860.  364  W)U. 

7.  Order  xvi,  rule  7,  of  the  Rules  of 
Court,  1875,  enabling  trustees  to  repre- 
sent their  beneficiaries  in  an  action,  ap- 
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plies  to  an  action  under  the  Partition 
Acta,  1868  and  1876.  Brnpum  y. 
Denny,  -  476 

8.  A  petition  fur  the  appointment  of  new 
trustees  and  for  a  vesting  order,  where 
the  existing  sole  trustee  is  of  unsound 
mind  and  out  of  the  jurisdiction,  need 
not  be  presented  in  Lunacy  as  well 
as  in  Chancery.  Matter  of  Qardner^s 
Trusta.  476 

9.  The  sole  suryiving  trustee  of  a  sura  of 
stock  under  a  settlement  having  be- 
come of  unsound  mind,  the  persons 
beneficially  entitled  presented  a  petition 
in  Lunacy  for  an  order  vestine  in  them 
the  right  to  transfer  the  stock  and  re- 
ceive the  dividends: 

JItldf  that  such  an  order  oufht  not 
to  be  made,  as  it  would  be  administer- 
ing the  trust  in  Lunacy ;  but,  on  the 
petition  being  araendea  and  intituled 
in  the  Chancery  Division  as  well  as  in 
Lunacy,  an  order  was  made  appointing 
the  petitioners  trustees  of  the  settle- 
ment, and  vesting  in  them,  as  such,  the 
right  to  transfer  the  stock  and  receive 
the  dividends.    McUter  of  Currie,    587 

10.  Where  in  a  marriage  settlement  the 
trustees  had  power  to  apply  the  income 
of  the  settled  fund  for  the  benefit  of  the 
husband  and  wife  and  their  children  as 
they  should  ''  in  their  uncontrolled  and 
irresponsible  discretion  think  proper," 
the  court,  while  expressing  an  opinion 
that  the  trustees  were  not  acting  iu- 
diciously,  declined  to  interfere  with 
their  discretion,  there  being  no  proof 
of  malaJitUs,     Tabor  v.  Brooks.      685, 

690  note. 

11.  The  policy  of  the  Debtors  Acts,  1869 
and  1878,  in  leaving  a  defaulting  trus- 
tee exposed  to  the  penalty  of  imprison- 
ment is  not  vindictive ;  the*  object  of 
the  penalty  is  simply  to  produce  pay- 
ment of  the  money. 

12.  Where  it  is  shown  that  imprisonment 
of  a  defaulting  trustee  will  not  be  pro- 
ductive of  pajmient,  the  court,  in  the 
exercise  of  the  discretion  given  by  the 
Debtors  Act,  1878,  will  refuse  an  appli- 
cation for  a  writ  of  attachment.  Bar- 
reti  V.  Hammond.  696 

18.  A  bankrupt  who  has  obtained  his 
discharge  and  who  has  become  entitled 
to  the  surplus  of  his  estate,  all  the  cred- 
itors having  been  paid  in  lidl,  is  not 

26  Eng.  Rep.  106 


entitled,  under  the  89th  section  of  the 
Solicitors  Act  (6  &  7  Vict.  c.  78),  to  ob- 
tain the  taxation  of  a  bill  of  costs  paid 
by  the  trustee  in  the  bankruptcy. 

14.  The  trustee  in  bankruptcy  does  not 
stand  in  the  position  of  a  trustee  for 
the  bankrupt.    Matter  of  ZeadMtter,  IBI 

JSee  Fixtures,  543,  664  note. 

Husband  and  Wifk,  865,  871  note. 
Pktition,  25. 
POWKBS,  411. 


TRUSTEES  OF  CORPORATION. 
See  DiBSCTORfl,  148. 


u. 


ULTRA  VIRES. 

See  Municipal  Corporations,  626, 
648  note. 


UNITED  STATES. 
See  Government,  252,  266  note. 


USAGE. 

See  Principal  and  Agent,  88,  46  note. 
Trade-mark,  269. 


USES. 
See  Stockholders,  158. 


VENDOR'S  LIEN. 

1.   Where  the  unpaid    vendor  of   land 
taken  by  a  railway  company  has  com- 
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menoed  an  action  against  the  company 
to  enforce  his  lien,  the  coart  will  not 
grant  an  injunction  or  a  receiver 
against  the  company  before  judgment 
has  been  obtained  in  the  action,  even 
though  the  company  admit  their  lia- 
bility.   Latimer  v.  Aylnbury,  etc.    192, 

194  note. 


VENDOR  AND  VENDEE. 

1.  A  purchaser  made  the  following  requi- 
sition, **  Is  there  to  the  knowledge  of 
the  vendors  or  their  solicitors  any  set- 
tlement, deed,  fact,  omission,  or  any 
incumbrance  affecting  the  property  not 
disclosed  by  the  abstract?   : 

Held,  by  Hall,  V.C,  on  an  application 
under  the  Vendor  and  Purchaser  Act, 
1874,  that  the  vendor^s  solicitors  must 
make  a  complete  answer  to  the  requi- 
sition and  order  made  on  them  accord- 
ingly. 

2.  Held,  on  appeal,  that  neither  the  ven- 
dors nor  their  solicitors  were  bound  to 
answer  any  part  of  the  requisition. 
Ford  V.  Hill.  761 


w. 


WATER  AND  WATERCOURSES. 
iS^  Negligence,  288,  806  note. 


WILLS. 

1.  A  testatrix  bequeathed  a  newspaper  to 
trustees  upon  trust  to  continue  the  pub- 
lication thereof  as  long  as  they  thought 
fit,  and  to  pay  one-fourth  share  of  tlie 
net  profits  to  J.  C.  during  his  life,  and 
after  his  death  to  his  widow  during  her 
life ;  and  the  testatrix  declared  that  no 
person  entitled  to  participate  in  the 
profits  should  have  any  right  to  inter- 
fere in  the  management  of  the  publi- 
cation or  the  mode  or  time  of  ascer- 
taining and  dividing  the  profits  thereof, 
but  the  same  should  be  wholly  in  the 
discretion  of  the  trustees,  except  that 


they  should  every  January  draw  np  a 
balaD<»-8heet  showin?  the  net  profits 
during  the  year  ending  on  the  then 
preceding  31st  of  December. 

The  trustees  carried  on  the  paper, 
gave  notice  to  J.  C.  and  the  other  bene- 
ficiaries that  they  intended,  until  fur- 
ther notice,  to  divide  the  net  accrued 
profits  half-yearly  up  to  the  80th  of 
June  and  the  81st  of  December  in  each 
year,  and  they  did  so  divide  the  same 
up  to  the  30th  of  June,  1877. 

On  the  23d  of  December,  1877,  J.  C. 
died,  and  his  widow  claimed  the  one- 
fourth  share  of  the  net  profits  of  the 
half-year  ending  on  the  Slst  of  Decem- 
ber, 1877  : 

Held,  first,  that  upon  the  terms  of 
the  will  the  person  to  take  a  share  of 
the  profits  must  be  living  at  the  time 
when  it  was  ascertained  that  there 
were  profits  to  be  divided;  secondly, 
that  the  profits  in  question  were  neither 
"rents,  annuities,  dividenda,  or  other 
periodical  payments,"  within  the  mean- 
ing of  the  Apportionment  Act,  1870; 
and,  consequently,  that  that  act  did  not 
apply,  and  the  widow  was  entitled  to 
the  whole  profits  of  the  half-year  in 
question.     Matter  of  Cox*8  Trusts.        1 

2.  A  testator  devised  lands  to  William, 
the  eldest  son  of  the  testator^s  nephew. 
The  nephew  had  two  sons,  John,  the 
elder,  and  William,  the  younger : 

Held,  that  tlie  devise  was  to  William. 


3.  A  testator  made  devises  of  gavelkind 
lands  for  lives  and  in  tail,  with  remain- 
der to  his  right  heirs : 

Held,  that  on  failure  of  the  particu- 
lar estates  the  lands  passed  to  the  heir 
at  common  law,  and  not  to  the  gavel- 
kind heirs.     Garland  v.  Beverley.        56 


Where  a  testator  by  a  codicil  confirms 
his  will,  the  will  together  with  all  pre- 
vious codicils  is  taken  to  be  confirmed. 


A  testatrix  by  her  will  gave  shares  in 
her  residue  to  her  nephew.  By  a  codi- 
cil she  revoked  all  devises  and  bequests 
to  her  nephew.  By  a  second  codicil 
she  devised  certain  after-purchased 
property  to  the  trustees  of  her  will 
and  confirmed  her  will : 

Held,  that  the  second  codicil  did  not 
revoke  the  fii'st,  and  that  the  after-pur- 
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chased  property  went  according  to  the 
will  and  first  codicil  together,  and  not 
according  to  the  will  alone.  Green  v. 
Tribe.  73 

6.  Bequest  of  personalty  to  the  heirs  or 
next  of  kin  of  A.,  deceased  : 

Held  to  be  a  gift  to  one  class,  namely, 
the  next  of  kin  ef  A.,  according  to  the 
statute.     MaUer  of  Thompsotu  884 

7.  By  settlement  made  in  1817  freehold 
and  leasehold  property  was  conveyed 
to  trustees  upon  trust  to  apply  the 
rents  and  profits  in  the  maintenance 
and  education  of  the  two  children  of 
A.,  deceased,  until  the  youngest  of  them 
should  attain  twenty -one,  and  from  and 
after  that  event  to  pay  the  rents  unto 
and  equally  between  the  two  children 
of  A<,  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  "  pro- 
vided nevertheless  that  in  case  either 
of  the  children  of  A.  should  die  with- 
out leaving  lawful  issue,**  then  on  trust 
to  pay  the  share  or  shares  of  him,  her, 
or  them  so  dying  unto  and  equally  be- 
tween persons  named. 

A.  had  two  children,  one  of  whom, 
B.,  died  intestate  and  unmarried,  the 
other,  C,  intestate  as  to  his  sliare,  but 
leaving  a  daughter,  D. : 

Held,  that  the  interest  taken  by  D. 
under  the  settlement  was  an  interest  in 
fee  simple,  and  that  an  estate  tail  was 
not  created  by  the  proviso  as  to  failure 
of  issue.     Olivant  v,  WrigliL  406 

8.  A  testatrix  by  her  will  gave  all  her 
personal  and  also  all  her  real  property 
to  trustees  in  trust  for  payment  of  her 
debts  and  legacies,  and  subject  thereto 
between  her  five  sisters,  7iormnatim, 
and  the  survivor  of  them,  in  equal 
shares  during  their  lives  and  spinster- 
hood,  "and  upon  the  death  or  mar- 
riage of  all  her  said  sisters,"  she  willed 
that  "  her  said  property  should  be  di- 
vided in  equal  proportions  between  her 
brothers  and  sisters  then  living  or 
their  heirs." 

The  testatrix  had  six  brothers  and 
six  sisters.  Of  these,  one  brother  died 
before  the  testatrix  was  born,  one  sister 
died  in  the  lifetime  of  the  testatrix, 
but  before  the  date  of  the  will ;  two 
brothers  and  one  sister  died  in  her 
lifetime  and  after  the  date  of  the  will, 
and  the  rest  survived  her,  the  last  sur- 
vivor of  them  being  a  sister  : 


Held,  first,  that  the  word  "or  "  in  the 
gift  in  remainder  could  not  be  read 
"  and/'  and  therefore  that  there  was  no 
intestacy : 

Secondly,  that  as  to  the  personal 
estate  comprised  in  the  g^ft,  the  word 
"  heirs "  must  be  construed  statutory 
next  of  kin  (which  would  include 
widows),  and  as  to  the  real  estate,  heirs- 
at-law  : 

Thirdly,  that  such  heirs-at-law  and 
statutory  next  of  kin  of  the  brothers 
and  sisters  of  the  testatrix  were  to 
be  respectively  ascertained,  as  to  the 
brothers  and  sisters  who  predeceased 
the  testatrix,  at  the  death  of  the  tes- 
tatrix, and  as  to  those  who  survived 
her,  at  their  respective  deaths : 

Fourthly,  that  the  heir-at-law  and 
next  of  kin  of  the  brother  who  died 
before  the  testatrix  was  born  were  not 
entitled  to  share :  and. 

Fifthly,  that  the  heir-at-law  and  next 
of  kin  of  the  sister  who  died  before  the 
date  of  the  will,  as  well  as  the  heir-at- 
law  and  next  of  kin  of  the  two  brothers 
and  sister  who  died  in  the  lifetime  of 
the  testatrix  and  after  the  date  of  the 
will,  were  so  entitled.  WingJUld  v. 
Wingfield,  416 

9.  J.  0.,  who  died  in  1860,  by  will  made 
in  1859  gave  to  trustees  all  his  estates 
of  which  he  should  be  seised  or  pos- 
sessed at  the  time  of  his  decease,  upon 
trusts  as  to  the  residue  of  his  personal 
estate  to  convert  into  money,  pay  debts 
(except  such  mortgage  debt  as  should 
be  charged  on  the  leasehold  estate  at 
C.  [occupied  as  a  farm]  bequeathed  to 
his  son),  invest  and  pay  the  income, 
and  the  rents  of  the  estates  to  his  wife 
for  life  or  widowhood,  she  maintaining 
his  children,  provided  that  if  his  son 
should  attain  the  age  of  twenty-one 
before  he  should  become  entitled  in 
poHsession  to  the  estate  at  C,  he  should 
be  paid  by  the  trustees,  as  his  share  of 
the  income,  £40  annually  from  his  ma- 
jority to  the  death  or  marriage  of  his 
wife,  and  after  either  event  they  were 
to  assign  his  leasehold  property  at  C. 
(charged  with  the  payment  of  mort- 
gage debts  charged  thereon,  and  also 
with  an  annuity  of  £9  charged  thereon) 
unto  his  son.  The  wife  was  to  be  al- 
lowed to  occupy  the  farm  at  C.  until 
her  death  or  marriacre,  for  the  benefit 
of  herself  and  children.  J.  O.  was,  at 
the  date  of  his  will,  possessed  of  two 
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leMehoUt  aft  C,  one  th^md  with  aa 
nraoHj  and  th«  ocJmt  wit£  a  mortga^ 
d^l:A,  aad  ke  van  the  ovdct  of  real  e»- 
tate  at  B,  In  Oct^/ber.  Ihyj,  be  por- 
vttM0tti  MOfAher  l«a«eb'/ld  ndyAma^  his 
VakK*i\piA'U  at  C,  and  in  Xrrrembcr, 
IMV,  he  4^/ld  hiA  ««Ute  at  B.  and  re- 
oeired  the  parchaAe-iaooev,  bat  died 
ffoddenly  bef'^re  the  eompWtion  of  the 
yari:\iMf^,  tA  the  lea^iehcJa  at  C, 

The  ft'iO  attained  the  age  of  tvcnty- 
<me  and  died  before  fai«  mother  : 

/f«£!/,  that  the  legal  penooal  repre- 
•eotatifre  of  the  ion  vaa  entitled  to  be 
pMd  £40  a^ear  ontal  the  death  of  the 
tei^tatf^r'a  widow  or  marriage ;  and  that 
the  aAer-acqaired  leanehold  at  C,  there 
bein^  no  contrary    intention    shown, 
within  the  meaning  r^the  Wills  Act(l 
Vir^.  c,  *2ti),  8.  2^4,  formed  part  of  the  < 
leaseholds  at  C.  which  the  testator  pos-  • 
sess<^    at    his  death,   and   which   he 
speeiiically    bequeathed    to    the    son.  ' 
Jfail^  of  Ord,  4*24,  480  noU. 


brother  Cluvlea  a^  Us 
for  their  fires,  and  after  the  Aucgaae  .-f 
the  suniror.  the  capital  to  be  ^fiviAed 
between  all  the  chiidrew  of  her  brodwr. 
The  brother  had  three  chil*irea  br  hi« 


first  wife,  two  chil 


^y 


I 


10.  As  a  etmeral  role,  a  bequest  of 
**  honneboTd  fbmitare "  will  not  pas6 
the  tenant's  fixtures  in  a  leasehold 
houiM;  rxx'Upied  by  the  testator.  Fin- 
wy  V.  Oriee.  4(K),  462  note. 

1 1 .  Be'jue^t  of  "  the  sam  of  £100  to  each 
of  the  children  of  my  niece  M.  who 
shall  live  to  attoin  the  age  of  twenty- 
r»ne  years." 

The   niece    survived   the    testatrix, 
and  was  still  living,  but  had  not  yet  I 
had  any  children  : 

Ueldf — applying  the  rule  that,  under  \ 
a  gift  of  a  certain  sum  to  each  of  a 
class  of  objects  at  a  future  period,  ob- 
jects bora  after  tlie  testator's  death 
cannot  be  admitted,  —  that  no  child 
the  niece  might  have  could  take  under 
the  bequest.     Ritger$  v.  Mutch.        ATA 

12.  Bequest  of  personal  estate  to  "the 
children  of  A.  during  their  lives,  and 
on  the  decease  of  eitiier  of  them,  his  or 
her  share  of  the  principal  to  go  to  his 
or  her  lawful  heir  or  heirs  ** : 

Held,  that  "lawful  heir  or  heirs** 
must  be  read  literally,  and  not  as 
meaning  "  next  of  kin,**  "  executors  or 
adininiHtrators,**  or  "  children."  Umith 
v.  Butc/ier.  658 

18.  A  testatrix  gave  a  sum  of  stock  to 
trustees  to  pay  the  dividends  to  her 


wiie  Elizabeth  bdore  marriae^,  a^i 
ooe  child  alter  marriage,  which  were 
fiscts  wen  known  ta  the  testatrix,  who 
prooiised,  aa  the  daim  alksred,  that  if 
he  marrifd  his  wife  Eliaabeth  she  wooSd 
provide  for  all  his  chiUm  by  her,  a»d 
she  in  fMd  treated  all  the'  children 
equally  as  her  nephews  and  nieces,  and 
it  was  farther  alle-^ed  that  the  testatrix 
gave  instmctioos  that  her  will  »hoakl 
be  40  drawn  as  to  provifJe  eqnaOy  for 
both  classes  of  children,  and  that  sh« 
believed  such  to  be  the  effect  of  the 
words  of  the  will : 

Hdd,  upon  demurrer,  that  the  ille- 
gitimate children  ma^  be  exdoded 
from  the  bequest ;  and  that  the  words 
of  the  will  being  distinct,  no  extrinsic 
evidence  could  be  received  to  show 
what  the  intention  of  the  testatrix  waa. 
£liit  V.  Houtioun.  655,  664  noU, 

14.  Testator  gave  his  real  and  personal 
property  upon  trust  for  the  children 
of  nls  daughters  who  should  live  to 
attain  twenty-five.  At  his  death  ooe 
of  his  daughters  had  a  child  who  had 
attained  twenty-fije: 

Held,  that  tliis  gift  was  not  void  for 
remoteness,  but  was  a  valid  gift  to  such 
of  the  children  living  at  the  testator's 
death  as  should  attain  twenty-five. 
Pieken  v.  MaiUuum.  681 

15.  A  testator  whose  assets  consisted 
partly  of  personal  estate  in  the  colony 
of  Victoria  where  duty  is  payable  on 
the  property  of  all  deceased  persons, 
died  domiciled  in  England,  and  by  his 
will  gave  many  pecuniary  legacies, 
and  divided  the  residue  among  some 
of  the  pecuniary  legatees : 

Held^  that  the  duties  attaching  in 
Victoria,  and  all  expenses  of  realisa- 
tion were  payable  out  of  the  general 
estate  before  distribution,  and  mat  ttie 
pecuniary  l^atees  were  entitled  to 
their  legacies  free  of  all  colonial  duties 
and  expenses  except  the  English  legacy 
duty.     Pettr  v.  Stirling,  691,  696  noU, 

See  Fek  Tail,  583. 

Tausn  and  Trustees,  S54. 
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WORDS. 

To  be  read  literally  QDless  controlled 
by  the  context.     Smith  y.  Butcher.    568 

And."  416 

Bailding."  212 

Children/'  473,  668,  655,  664  note. 

Decision."  449 

Executors  or  administrators,"  568 

Furniture,"  460,  462  fwte. 

Heir,"  884,  416,  558 

House,"  212 

Household  furniture,"        460,  462  note. 


"  Issue," 

406 

"  Trfiwful  heir," 

568 

"  Leaving  issue," 

406 

"  Manufactory," 

212 

"  Next  of  kin," 

884,  416,  568 

"  Or," 

416 

"  Order," 

449 

"  Without  leaving  issue," 

406 

WRONGDOERS. 
See  Paetnbbshif,  609,  625  note. 
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A. 

Abatement,  attorney  has  authority  to  stipulate,  death  of  other  party  shall  not 
abate  the  action,  XXYI,  52. 
"  stipulated  one  cause  to  abide  event  of  others,  effect  of  death  on  all 

stayed,  XXVI,  251. 

See  Specific  Performance, 

Accident,  liability  for  injury  from,  XXVI,  306. 

"        liability  for  accidentally  shooting,  XXVI,  306. 

**        will  not  excuse  performance  of  contract,  XXVI,  306. 

"        though  sickness  will,  XXVI,  306. 

'*        though  recovery  to  be  had  on  guarUum  meruit  and  not  on  contract, 

XXVI,  306. 
"       act  of  God  must  make  performance  impossible,  not  merely  difficult, 

XXVI,  307. 
''       teacher  may  recover  though  no  school,  because  of  small-pox,  XXVI, 

307. 
"       inability  to  perform — as  from  panic — ^no  excuse,  XXVI,  807.. 
"        property  in  replevin  perished,  still-liable  on  undertaking,  XXVI,  307. 
<(        agreeing  to  do  something  impossible,  XXVI,  307. 
''        house  blown  down  when  nearly  finished,  XXVI,  307. 
^       mb'COTUraetor   may    recover,   though    house  blown   down   before 

finished,  XXVI,  307. 

Act  of  Ood,  when  excuses,  XXVI,  806-7. 
<(  as  sickness,  XXVI,  306. 

Administrators.    See  Executors  and  Administrators. 

Advancements.    See  Trusts  and  Trusiecs. 

Adverse  Parties,  who  are,  so  far  as  appeal,  XXVI,  430. 
«•  "  effect  of  not  serving  such,  XXVI,  430. 

"  «  how  far  judgment  may  affect  defendants,  among  each  other, 

XXVI,  430. 

After-acquired  Estate.    See  Estoppel. 

Agent.    ^&&  Attorneys — Principal  and  Agent. 

Agreement,  to  be  construed  so  as  to  give  effect  to  intention  of  parties,  XXVI, 

558. 

See  Attorneys. 

Alimony,  can  only  be  awarded  where  divorce  granted,  XXVI,  522. 

''       cannot  be  increased,  though  sum  given  for  support  of  children  may 
be,  XXVI,  522. 

Ancillary  Administration.    See  Executors  and  Administrators. 

Animals.    See  Wrongdoers. 

Answer,  statute  of  limitations  can  only  be  raised  by  answer,  XXVI,  486. 
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AppaftL    See  Advene  Parties. 

Appejarance,  attomey  who  appears  presamed  to  hare  authoritj,  XXVT,  49. 

"  though  maj  show  contrary,  and  if  jarisdiction  depends  npcm  au- 

thority, none  conferred,  XXVI,  ii^-50. 

**  when    attorney  has,   and  when    has    not,  aathority  to  appear, 

XXVI,  40-50. 

^  if    attorney   appears   by    mistake,    authorized  to  withdraw  it, 

XXVI.  50. 

Apportionment  of  Rents,  when,  and  how,  in  New  York,  XXVI,  90. 

ArUtnitlon,  when  certificate  of  architect  waived,  XXVI,  S07-8. 

Architect,    See  Arbitration. 

Aaafgnee,  if  title  once  vested  by  law  of   place  where  property  situated,  not 
divested  by  law  of  another  state,  though  taken  there,  XXVI,  16. 
**         how  far  foreign  may  sue,  and  what  title  has  to  property,  XXVI,  10. 
"  foreign  voluntary,  takes  title  to  personalty,  XXVI,  16. 

**  when  liable  for  rent,  and  when  not,  XXVI,  90-1. 

^         cannot  exercise  assignor's  right  of  revocation,  XXVI,  874. 
^         of  lessee,  when  may  sue  representative  of  lessor  on  agreement  to  pey 
for  fixtures,  XXVI,  556. 

See  Bajticruptcy^ — Landlord  and  Tenant. 

Attachment,  of  money  taken  from  criminal  by  police  officer,  XXVI,  243. 
''  when  notice  of,  necessary  to  perfect,  XXVI,  242. 

Attorney i|  power  of  to  bind  client,  XXVI,  49.         ^^^_ 

**  if  appears,  presumed  to  have  authority,  XXVI,  49. 

"  though  party  may  show  not  authorized,  XXVI,  49. 

'*  and  Uiough  jurisdiction  depends  upon  authority,  XXVI,  49. 

^  so  where  jurisdiction  depends  on  authority  of  one  acting  as  agent, 

XXVI,  50. 
''  if  attorneys  appear  by  mistake,  authorized  to  withdraw  it,  XXVI,  50. 

**  after  dissolution  partnership,  one  cannot  employ  attorney  for  both, 

XXVI    50 
*<  though  may  to  collect  debt  of  firm,  XXVI,  50. 

^  If  plaintiff  without  service   accepts   unauthorized  appearance,  set 

aside  though  attorney  not  insolvent,  XXVI,  50. 
^  if  process  served  on  defendant  in  state,  no  irregularity  will  avoid, 

XXVI.  50. 
'*  what  defendant  seeking  to  avoid  must  plead,  XXVT,  50. 

*'  attorneys  compromised  and  satisfied  judgment ;  when  satisfaction 

will  not  be  set  aside,  XXVI,  50. 
^  service  of  notice,  meeting  of  arbitrators  confers  no  jurisdiction, 

XXVI,  50. 
"  though  may  waive  service,  XXVI,  60. 

*^  not  authorized  to  satisfy  judgment  without  payment ;   nor  to  com* 

promise,  XXVI,  50. 
"  to  collect,  can  receive  nothing  but  money,  XXVI,  51. 

^  cannot  receive  acquittance  of  own  debt,  XXVI,  51. 

'*  cannot  extend  payment  or  receive  notes,  XXVI,  51. 

"  see,  however,  case  in  New  York,  XXVI,  51. 

"  cannot    satisfy   judgment   except  on    payment  of   full   amount, 

XXVI,  51. 
**  cannot  receive  property,  XXVI,  61. 

**  if  debtor  gives  money  to  attorney,  to  collect,  to  compromise  with  be- 

fore debt  due,  not  discharged,  XXVI,  61. 
"  solicitor  cannot  contract  to  sell  client's  lands,  XXVI,  51. 

^  payment  to  prochein  ami  of  infant,  good,  XXVI,  51. 

'*  sheriff  to  sell  in  partition  must  not  let  attorney  take  moneys,  and  if 

does,  liable,  XXVI,  61.  

"  in  Minnesota,  authority  ceases  on  judgment,  XXVI,  51. 
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Attorneys — continued. 

*'  usually  held  to  continue  till  satisfaction,  unless  notice  of  revocation 

given,  XXVI,  68. 

"  and  payment  to,  good,  XXVI,  52. 

"  continues  till  end  of  proceedings,  and  statute  of  limitations  does  not 

commence  till  tlien,  XXVI,  62. 

**  has  authority  to  institute  supplementary  proceedings,  XXVI,  62. 

"  but  not  to  file  creditor's  bill,  XXVI.  62. 

"  if  client  die,  attorney  cannot  institute  supplementary  proceedings, 

XXVI.  52. 

"  client  cannot  control  liberality  of  practice,  XXVI,  62. 

"  may  submit  to  arbitration,  XXVI.  62. 

^  BO  to  stipulate,  action  shall  not  abate  by  death  of  other  party, 

XXVI,  52. 

**  employed  to  defend  motion  has  power  to  stipulate  for  reference, 

XXVI,  62. 

**  so  to  stipulate,  report  of  referee  shall  be  final,  XXVI.  62. 

"  so  to  consent  to  defendant's  discharge  from  arrest,  XXVI,  52. 

'*  have  not  per  ae  authority  to  bind  client  by  employment  of  counsel, 

XXVI,  63. 

**  though,  in  New  Jersey,  counsel  allowed  to  recover,  XXVI,  63. 

**  slight  recognition  of  counsel  by  client  sufficient  to  bind,  XXVI,  63. 

**  may  be  proved  by  circumstances,  XXVI.  63. 

**  so  if  client  notified  and  does  not  dissent,  XXVI,  63. 

^  attorney  not  personally  liable  to  stenographer,  XXVI,  63. 

'*  this,  though  sometimes  pays,  XXVI,  63. 

^  made  use  of  plaintiffs  name  without  authority,  compelled  to  indem- 

nify, XXVI,  53. 

*^  if  commences  suit  without  authority,  party  may  ratify,   XXVI.  63. 

court  may  summarily,  without  suit,  compel,  to  pay  money  collected, 
XXVI,  63. 

"  obtained  money  on  mortgage  he  held  and  agreed  to  cancel,  but  as- 

signed it,  XXVI.  63. 

*^  illegal  for  attorney  of  wife  in  divorce  to  act  also  for  husband  in 

effecting  compromise,  XXVI,  64. 

*^  bill  in  equity  will  not  lie  for  damages  for  negligence  in  investi- 

gating title,  XXVI,  64. 

"  otherwise,  if  trust  as  to  investing,  XXVI,  64. 

"  security  depreciated,  XXVI,  64. 

^  liability  of  attorney  for  negligence,  XXVI,  64. 

^  officer  guilty  of  irregularity,  making  him  trespasser  ab  initio;  if 

not  known  to  attorney  or  client,  they  not  liable    for  directing 
him  to  proceed.  XXVI,  64. 

^  if  assignee  entitled  to  use  assignor's  name,  he  is  only  liable  for 

legal  proceedings,  and    not    for   those    improperly  instituted, 
XXVI,  64. 

*^  contract  single  and  entire,  and  cannot   recover  till  suit  ended, 

XXVI,  326. 

*^  when  statute  of  limitations  runs  from  consultation,  nothing  further 

being  done,  XXVI,  326. 

**  when  runs  from  issuing  executions,  though  afterwards  acknowl- 

edged satisfaction,  XXVI,  326. 

^  fact  that  client  collected  judgment  within  six  years  will  not  prevent 

operation  of  statute,  XXVI,  326. 

**  attorney,  at  client's   request,  issued  execution  within  six  years, 

XXVI,  827. 

See  PriuQipaZ  and  Agent — Tnuts  and  Tnuteea, 

Auctioneer,  must  exact  cash,  and  cannot  take  check,  XXVI,  45,  6. 

See  Set-off. 

26  Eng.  Rep.  107 
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B. 

Bank,  agent  deposited  money,  and  paid  back  to  him,  XXVI,  48. 

"      -when  depositor  may  set-off,  and  when  not,  against  claim  by  or  by  re- 
ceiver, etc.,  XXVI,  140-2. 
^     when  bank  may  set-off  against  depositor,  XXVI,  140-2. 
Bankrupt,  changed  residence  and  acquired  property  there,  does  it  pass  to  a 
assignee  of  old  domicil,  XXVI,  242. 
"         effect  of  change  of  domicil.  XXVI,  242. 
Bankruptcy,  real  estate  in  Canada  does  not  pass  under  bankmptcy  proceedings 

in  U.  S.,  XXVI,  16. 
((  assignment  in  such  case,  thousrh  by  debtor,  has  no  g^reater  force 

than  proceedings  here,  XXVf,  16. 
*'  who  may  be  a  petitioning  creditor,  XXVI,  181. 

*'  effect  of  in  another  colony,  XXVI,  242. 

Bona  Fide,  what  one,  who  takes  notes  received  by  factor  on  sale,  mast  show, 
XXVI,  47. 
"        "      purchaser  on  own  execution  not  &<^n4jf<i«,  XXVI,  574. 
*'        "      mortgagee  for  pre-existing  debt  is  not,  XXVI,  802. 

Broker.    See  Factor. 

Building  Oontract.     See  Accident — Arbitration. 


C. 

OertiorarL    See  Offlcent. 

Ohattel  Mortgages,  when  to  be  governed  by  law  of  state  where  property  is, 

XXVI.  204. 
^  ^  where  to  be  fihed,  when  domicil  in  one  place  and  tempo- 

rary residence  in  another,  XXVI,  204. 
'*  "  requisites  of  filing,  on  canal  boats.  XXVI,  204. 

"  *'  on  vessel  not  superior  to  liens  for  necessaries  in  foreign 

port.  XXVI.  204. 
*'  *'  on  vessel  not  invalid  because  not  recorded  as  to  one  with 

notice,  XXVI,  204. 
*'  "  merely  filing  and  taking  away,  not  valid  filing,  XXVI, 

204. 
as  between  parties,  valid  without  filing.  XXVI,  204. 
good  against  one  with  notice,  though  not  filed,  XXVI,  204. 
when  mortgagee  may  bid  at  own  sale,  XXVI,  801. 
when  instrument  a  pledge  and  not  mortgage,  XXVI,  801. 

payment  extinguishes  lien  of,  XXVI,  801.  

tender  of  amount  due  on  usurious  mortgage,  XXVI,  801. 

after    mortgagee  took    possession,    mortgagor    tendered 

amount  due,  but  failed  to  keep  good,  cannot  maintain 

replevin,  XXVI,  801. 

''  '*  replevin    by  mortgagee,   after   levy  against    mortgagor, 

XXVI,  802. 
"  '*  mortgagor  sued   mortgagee  for  prematurely  taking  pos- 

session and  selling,  XXVI.  802. 
sale  on  execution  against  mortgagor,  XXVI,  802. 
marshalling  assets  in  such  case,  XXVI,  802. 

replevin  in  such  case,  XXVI,  802.  

replevin  when  entitled  to  take  possession  on  levy,  XXVI, 
802. 
*^  '^  injunction  not  granted  to  restrain  sale,  XXVI,  802. 
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Chattel  Mortgages — continued. 

"  «  but  see.  XXVI,  802. 

"  ^  what  judgment  mortgagee  entitled  to  in  replevin,  XXVI, 

802. 
«  "  who  is  a  ereditiyr,  XXVI,  802. 

"  "  not  bona  fide,  if  for  pre-existing  debt,  XXVI,  802. 

Ohildren,  presumption  as  to  when  woman  past  bearing,  XXVI,  196. 
'*  when  means  legitimate,  and  when  illegitimate,  XXVI,  664. 

See  Maintejiance. 

Oity.    See  Municipal.  Corporation. 

Olerks.    See  Officers. 

Oomity.     See  Assignees — Bankruptcy — Executors  and  Administrators — Qvar- 

dian  and  WanC— Receivers — Tru^  and  Trustees. 

Common  Council,  made  judges  of  election  of  own  members,  XXVI,  892. 

Compromise,  fraudulently   effected    on   theory   debtor    had    left    country, 

XXVI,  72. 

Conditional  Sale.    See  Sale. 

Consideration,  owner  promising  to  pay  builder  if  would  rebuild  house  blown 

down  before  finished,  is  without,  XXVI.  307. 
Consolidation,  when,  upon  what  terms,  and  how  actions  consolidated,  and  effect 

of,  XXVI,  249-251. 
**  when  other  parties  allowed  to  intervene,  XXVI,  251. 

Conspiracy,  to  defraud,  when  may  show  acts  of  conspirators,  XXVI,  72. 

See  Fraud. 

Construction,  lease  to  be  construed  to  give  intention  of  parties,  XXVI,  558. 

Contribution.    See  Partners — Officers. 

Corporations,  do  take  fee  of  land,  or  only  an  easement  ?  XXVI,  404. 

See  Officers— Set-off— Stoekkold&rs— Trusts  and  Trustees, 

Corpus,  when  invaded,  if  income  insufficient,  XXVI,  696. 

Costs,  in  consolidated  actions,  XXVI,  251. 

<'      when  United  States  or  State  liable  to,  XXVI,  265. 
"     when  expense  of  stenographer's  notes  cannot  be  taxed,  XXVI,  268. 
**     when  one  incurring,  may  recover  them  as  damages,  XXVI,  626. 

See  Bes  adjudicata. 

ConnseL    See  Attorneys. 

Counter-claim.    See  Setoff. 

Covenant.    See  Crops — Estoppel — Landlord  and  Tenant, 

Creditor's  Bill,  attorney  has  not,  per  se,  authority  to  commence,  XXVI,  52. 

Crop,  tenant  to  leave  if  sold,  but  to  be  paid  for  crop ;  if  not  paid  for,  may 
harvest  as  against  purchaser,  XXVI,  557. 

Cumulative,  when  legacies  held  not  to  be,  XXVI,  192. 

Custom,  to  set  off  insurance  against  broker  not  valid,  XXVI,  47. 
''        of  trade  may  make  payment  to  agent  good,  XXVI,  49. 


D. 

Damages,  to  be  on  quantum  meruit,  if  performance  excused  by  sickness,  XXVI, 
806. 
^  where  different  persons  contribute  to  an  injui^,  XXVI,  806. 

'*  where  animals  of  different  owners  do  so,  XX  VI,  308. 

*'  on  conditional  sale,  part  paid,  XXVI,  587. 

^  when  one  incurring  costs  may  recover  them,  XXVI,  626. 

See  Wrongdoers. 
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l>0ed.    See  Ettnppel-Natie^— Record. 

Defendants,  when  jadgment  determiniDg  rights  as  Let  ween  themseh 

proper.  XXVI.  ASO. 

I>evis0,  when  legatee  may  take  land  instead  of  monej,  XXVI,  607. 

I>iractori.    See  Offlctn — TrusU  and  TrutUe*. 

Piscontinnanre,  bj  creditor  suing  on  behalf  of  self  and  others,  XXVI,  339. 

I>fsooTery,  when    tenant   reqnired    to    prodaoe   person   on  whose  life 
depends,  XXV(  601. 

Discretion,  when  court  will  not   attempt  to  control,  and  when  will,  XXVI, 

690. 
Dhridands.    See  Corpus, 

Dirorce,  alimony  can  only  be  awarded  when  diroroe  granted,  XXVI,  522. 

^         alimony  cannot  be  increased,  though  support  of  children  may  be; 
XXVI,  522. 

See  PareTU  and  Child. 

Dogs.    See  Wrongdoers. 

DomiciL  when  law  of  to  govern  as  to  sales  or  mortgage  of  personal  property. 
XXVI    204. 
<<         where  chattel  mortgage  to  be  filed,  XXVI,  204. 
**         that  one  once  acquired  presumed  to  continue,  not  allowed  to  make 

one,  alien  enemy,  XXVI,  242. 
^  having  domictl  in  one  place,  and  boarding  in  another,  citixen  of 

former,  XXVI,  242. 
^         minor  sent  away  to  be  educated  and  returning,  XXVI,  242. 
**         bankrupt  changed  residence  and   acquired  property  there,  does  it 

pass  to  assignee  of  old  domicil  ?  XXVI,  242.  

^         if  leaves  domicil  of  choice,  that  of  origin  restored.  XXVI,  242. 
**         effect  of  flying  country,  upon  bankruptcy  proceedings,  XXVI,  242. 

Dee  Assignees — Bankruptcy — Executors  and  Adminis- 
trators— Guardian  and  Ward — Receivers  Trusts 
and  Trustees. 

Dower.    See  Specific  Performance. 


E. 

Bleotion,  when  legatee  may  elect  to  take  land  instead  of  money,  XXVI,  607. 

See  Offleers. 

Smbeszlement,  books  of  bank  evidence  against  officer  charged  with,  XXVI, 

152. 
**  cannot  show  falsely  made  in  complicity  with  other  officers, 

XXVI,  152. 

Eminent  Domain,  rights  and  remedies  of  owner  and  company,  when  amount 

of   compensation  in  litigation,  and  company  desire  pos- 
«  "  session,  XXVI,  194. 

*'  "         does  take  fee  of  land,  or  only  an  easement,  XXVI,  404. 

Equity.    See  Fraud. 

Estoppel,  to  pass  after-acquired  estate,  must  be  covenant,  XXVI,  471. 

'*  married  woman  joining  husband  in  deed  does  not  estop  enforcing 

mortgage,  XXVI,  472. 
"  if  mortgage  contains  no  covenant  foreclosure,  only  conveys  title  of 

mortgagor  at  giving,  XXVI,  472. 
^  if  covenants,  after-acquired  title  passes,  XXVI,  472. 

**         if  first  conveyance  defective  as  soon  as  good  title  obtained,  goes  to 

grantee,  and  he  cannot  reject  it  and  sue  on  covenants,  XXVI,  472. 
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lEli^ppel—eonUnusd. 

<*  even  though  last  title  acquired  after  satt,  XXVI,  472. 

"  if  has  equitable  and  entitled  to  legal  title,  quitclaim  deed  will  pass 

legal  when  acquired,  XXVI,  473. 

**         if  mortgage  contains  cawnant,  after-acquired   title  covered  hj  it, 
XXVI,  472. 

*'         and  mortgage  notice  as  against  grantee  after  second  title,  XXVI, 
472. 

**         rule  that  after-acquired  title  passes,  if  covenant  does  not,  obtain  in 
California,  XXVI,  472. 

'*  when  covenant  as  to  *'  all  aright,  title  and  interest,*'  covers  after-ac- 

quired title,  XXVI,  472. 

*'         how  far  deed  bv  father  with  covenants  estops  heir  as  to  title  from 
mother,  XXVI,  473. 

"  if  no  covenant,  may  obtain  subsequent  title,  XXVI,  473. 

'  '*  tenant  erected  building  ;  after  foreclosure  leased  the  premises,  estop- 

ped from  removing,  XXVI,  554. 

"         landlord,  after  getting  building  appraised,  estopped  from  saying 
didn't  know  was  not  according  to  contract,  XXVI,  557. 
See  Farmer  8uU — Res  adjudieata 

Bvldeikoe,  of  wife's  declarations  to  show  property  purchased  in  her  name  by 

husband  to  be  held  for  him,  XXVI,  9. 
^  one  alleging  fraud  cannot  prove  acts  and  doings  of  third  persons, 

unless  proves  conspiracy,  XXVI,  72.  '  ^^ 

'*  books  of  bank  against  officer  charged  with  embezzlement,  XXVI, 

152. 
**  cannot  show  entries  falsely  made  in  complicity  with  other  officers, 

XXVI,  152. 
**  large  books  not  to  be   put  in,  but  abstracts  and  schedules  to  be 

made,  XXVI,  152. 
"  presumption  as  to  when  woman  past  bearing  children,  XXVI,  106. 

See  Partnership — Stockholders. 

ZlxecntoxB  and  AdministratoxB,  primary  probate  jurisdiction  domicil  of  de- 
ceased, XXVI,  12. 

**  "  general  rule,  foreign  not  allowed  to  interfere 

with  assets,  XXVI,  12. 

**  '*  judgment  in  one  state  against  one ;  another 

representative  in  another  state  served 
therein.  XXVI,  12,  18. 

**  ^  one  executor  appointed  in  one  state,  and  an- 

other in  another,  rights  of  each,  XXVI,  12. 

^  **  as  to  transmission,  personal  property  to  be  gov- 

erned by  law  of  owner's  domicil,  XXVI,  13. 

^  K  though   foreign  representative   cannot  coerce 

payment,  accountable  to  tribunal  appoint- 
ing for  voluntary  foreign  payment.  XXVI, 
18,  14. 

''  "  and  may  account  there,  though  subsequently 

takes  out  letters  in  domicil  of  such  pav- 
ment,  XXVI,  18. 

"  ^  how    far   courts  of    ancillary  administration 

will  send  assets  to  representative  of  domi- 
cil, XXVI,  18,  14. 

«  "if  conflict  as  to  law,  should  do  so,  XXVI,  13. 

<*  **  law   of    domicil,  to  determine  whether  dies 

intestate,  and  as  to  validity  of  will,  XXVI,  18. 

^  **  though    rule  applies  only  to    one  domiciled 

and  (i^'/i^  elsewhere,  XXVI,  13. 

^  "  rule  where  will  made  elsewhere,  and   dies 

domiciled  here,  XXVI,  18. 
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ZbMcntoxB'and  Admlniitratoni — eoTUinued, 

"  "  assets  not  to  be  sent  to  domicil  until    ancil- 

liaiy  administration  settled,  whether  local 
debts  or  not,  XXVI,  18. 

"  "  foreign   creditor  cannot  compel   executor  or 

legatee  of  domicil  to  refund  what  reoeired 
from  ancillary  representative  after  settle- 
ment by  him,  XXVI,  13. 

**  "  foreign  may  sue  negotiable  paper  in  another 

sUte,  XXVI.  14. 

^  "  creditor  with  same  domicil  as  deceased,  not 

allowed  to  proceed  against  ancillary, 
XXVI,  14. 

*^  <*  how  far  domiciliaiy  represenative  may  sue 

in  another  state,  XXVI.  14,16-17. 

"  *•  general  rule  cannot,  XXVI,  14. 

**  **  foreign  representative  cannot  be  sued  at  law, 

although  brings  some  of  assets  with  him, 
XXVI,  14^15. 

^  **  difference  as  to  equitable  suits,  XXVI,  15. 

tt  «  difference  between  assets    brought  into  state 

and  those  which  foreign  executor  comes  to 
to  secure,  XXVI,  15. 

'*  **  when  foreign   may,   and  when  may  not  be 

sued,  XXVI,  15. 

*^  **  if  cause  of  action  arose  after  testator's  death, 

representative  may  sue  anywhere  in  per- 
sonal right,  XXVI,  15. 

^  "if  two  representatives,  one  of  debtor's  domicil 

entitled  to  recover,  though  other  has  sued 
debtor  in  his  domicil,  XXVI,  15. 

"  "  though  if  sued  by  other  only,  recovery  may  be 

had,  XXVI,  15. 

«  "if  bill  to  compel  settlement,  must  show  will 

admitted  to  probate  in  state,  XXVI,  15. 

"  "  foreign  representative  may  peaceably  take  pos- 

session of  property,  XXVI,  15. 

"  "  how  far  foreign  may  sell  and  transfer  title  to 

assets,  XXVI,  16. 

«  M  right  of   pablic   administrator  to  sue  foreign 

corporation  on  policy  of  life  insurance  of 
non-resident,  XXVI,  16. 

u  "  right  of  foreign  to  transfer  stock,  XXVI,  16. 

"  "  right   of    one    in    another   state   to    do   so, 

XXVI,  16. 

"  "no  difference  between  rights  of  foreign  exec- 

utor and  administrator,  XXVI,  16. 

"  "  if  widow   invests    assets    in   another  state, 

courts  of  administrator's  domicil  may  com- 
pel her  to  convey  to  administrator,  XXVI,  17. 

"  "  when  liable  for  costs,  and  when  not,  XXVI, 

83-4. 

"  **  when  should   sue  in  representative  capacity, 

and  when  not,  XXVI,  83-4. 

**  "  when  creditors   claim    against    them  perftm- 

ally,  and  not  against  the  estate,  XXv  I.  B4. 

'^  "  when  liable  for  rent,  and  when   not,  XXVI, 

90-1. 

"  "  executrix    suing   claim   due   after  testator's 

death,  debtor  cannot  set  off  clum  then  dae, 
XXVI,  383. 
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BzecatoxB  and  AdministratoxB — continued. 

M  ><  or  subseqaently  falling  dae,  XXVI,  888. 

otherwise  as  to  money  paid  for  funeral  ex- 
penses, XXVI,  888. 

"  *^  power   to    appoint    new   trustees    does    not 

authorize    appointment  of   new  executors, 
XXV.  478. 

<*  **  of  lessor,  when  assignee  of  lessee  may  sue, 

XXVI,  556. 

^  ''  when  legatee  may  elect  to  take  lands  instead 

of  money,  XXVI,  007. 

**  "  how  far  surety  of,  concluded  by  adjudication 

against  principal,  XXVI,  788. 

"  «  settlement  opened  for  fraud,  XXVI,  789. 

**  "  letters  conclusive  when   attacked  coUaterly, 

XXVI,  771. 

"  "  effect  if    granted   on  living  person,  XXVI, 

771. 

«  «  granted  by  surrogate's  clerk,  XXVI,  771. 

"  **  letters   procured   by  fraud   revoked,    XXVI, 

773. 

"  "  BO  if  granted  without  jurisdiction,  XXVI,  778. 

**  **  though  protection  to  third   persons  until  re- 

voked, XXVI,  772. 

"  "  if  granted  to  one  competent,  not  revoked  on 

application  of  one  then  incompetent,  XXVI, 
772. 
See  Heirs — Landlord  and  Tenant. 


F. 

Factor,  can  only  sell  in  ordinary  course  of  business,  XXVI,  45. 

**       if  delivers  notes  taken  for  principars  property  to  third  person,  when 
latter  liable  to  owner,  XXVI,  47. 

Piztures,  when  tenant  must  remove  during  term,  XXVI,  554. 

'*  what  not  license  by  landlord  to  allow  to  remain,  XXVI,  554. 

^         one  who  put  up  building,  leased  property  after  foreclosure,  cannot 
recover,  XXVI,  554. 

^         but  see  contrary  in  Michigan,  XXVI,  554. 

*'         purchaser  put  on  building  ;  sold  it  to  A.;  then  land,  at  purchaser's 
request,  deeded  to  B.,  A.  can  hold  building,  XXVI,  554. 

^  physical  annexation  not  necessary,  XXVI,  554. 

*'  when  mortgage  covers,  although  separate  price  paid  for  fixtures, 

XXVI,  554.     . 

*^  lessee  put  in  machinery  and  then  purchased  land  subject  to  mort- 

gage ;  then  fixtures  subject  to  it,  XXVI,  555. 

**  when  machinery  passes,  though  described    in  deed    as  personalty, 

XXVI,  555. 

"  wrongdoer  put  up  building,  XXVI,  555. 

**         one  sold  property  which  vendee  affixed  to  soil,  XXVI,  555. 

"  what  annexation  which  makes,  XXVI,  555. 

"  affixed  after  mortgage,  XXVI,  555. 

"         what  criterion  for  determining,  XXVI,  555. 

*'         if  owned  by  partnership,  liab^  to  firm  debts,  XXVI,  555, 

"         annexed  to  land  owned  by  firm,  XXVI,  555. 

"         when  engine  does  not  become,  XXVI,  556. 

possession  by  one  owning,  notice  to  mortgagee  from  owner,  XXVI, 
556. 


u 
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Fiztiirei — eontinued, 

"         hot  air  furnace,  XXVI,  556, 

«         gas  fixtures.  XXVI,  556. 

**  -when  seller,  or  another,  who  puts  in  furnace  may  sue  officer  who 
levies  and  removes,  XXVI,  556. 

"  when  trade  fixtures  pass  from  lessor  to  tenant,  XXVI,  556. 

"         injunction  to  prevent  removal  of,  XXVI,  556. 

"         contract  to  sell,  not  within  statute  of  frauds,  XXVI,  556. 

*^         agreement  lessor  should  purchase,  XXVI,  556. 

**  when  assignee  can  sue  executors  of  lessor,  XXVI,  556. 

**  lessor  agreed  to  pay  appraised  value  ;  after  appraisement,  lessor  can- 

not insist  was  ignorant  building  not  according  to  contract,  XXVI, 
557. 

**  tenant  agreed  to  give  up  if  sold,  but  to  be  paid  for  crop,  may  harvest 
it  as  against  purchaser,  XXVI,  557. 

**  tenant  erected  building  and  gave  owner  mortgage  for  money  ad- 
vanced ;  sub-lessee  agreed  to  pay  mortgage  but  did  not ;  in  con- 
sequence of  which  tenant  lost  right  of  renewal ;  remedy  agidnst 
Bub-tenant.  XXVI,  557. 

**         landlord  agreed,  if  building  erected,  to  give  two  renewals ;   at  first 

^  did  not  provide  for  again  renewing,  but  agreed  former  covenants 

to  be  part ;  not  bound  to  give  ttoo  additionid  renewals,  XXVI,  558. 
Foreign  Sovereign,  jurisdiction  over,  XXVI,  175. 

Former  Suit,  city  notified  wrongdoer  to  defend  suit,  XXVI,  626. 

See  JBhcecutors  and  Administratara — Fraud— Res  a^judieata. 

Fraud,  must  be  statement  of  material  fact,  relied  upon,  XXVI,  71. 
^        matters  of  opinion  or  judgment  not,  XXVI,  71. 
"        unless  relied  upon  will  not  avoid,  XXVI,  71. 
"        representations  affecting  price  of  article,  XXVI,  71. 
"        representing  agent  of  another  when  not,  XXVI,  71.     ^^ 

"        falsely  represented  had  purchased  neighbor's  hops,  XXVI,  71. 

**        represents  purchaser  for  another,  when  purchasing  for  self,  XXVI,  71. 

^        so  purchasing  when  gets  no  better  terms,  XXVI,  71. 

"        remedy  of  those  possessing  good  will  of  seller,  XXVI,  71. 

"        one  partner  got  third  person  to  buy  out  copartner  as  for  self,  XXVI,  72. 

**        effecting  compromise  on  theory  debtor  had  left  country,  XXVI,  72. 

^        one  alleging  cannot  prove  acts  and  doings  of  third  persons,  unless  proves 

conspiracy,  XXVI,  72. 
*'        misrepresenting  seller's  chance  for  sale,  XXVI.  72. 
**        when  relation  of  trust,  as  president  of  a  corporation  to  stockholder, 

XXVI,  72. 
*'        fraudulently  inducing  to  part  with  property  for  one  purpose,  intending' 

to  use  for  another,  XXVI,  72. 
'*        false  statement  as  to  what  property  rents  for,  XXVI,  73. 
^        agent  had  verbally  sold  land  to  A. ;  B.  went  to  owner,  and  knowing  of, 

but  concealing,  such  sale,  contracted  with  him  for  its  purchase, 
XXVI,  78. 
"        remedy  against  one  who  falsely  represented  amount  paid  for  property  to 

purchaser  who  had  agreed  to  pay  what  property  cost,  XXvI,  73. 
*'        when  stockholders  chargeable  with  notice  of  what  appears  by  books, 

and  when  and  how  must  repudiate,  XXVI,  151. 
"        equitable  relief  on  ground  judgment  fraudulent,  XXVI,  738. 
*'        principles  on  which  such  relief  granted,  XXVI,  738. 
"        not  simply  on  ground  did  not  avail  himself  of  defence,  XXVI,  738. 
"        otherwise  if  fraud,  etc.,  XXVI,  738. 
'*       promised  not  to  take  judgment,  XXVI,  739. 
"        counsel  appeared  without  authority,  XXVI,  739. 
«        on  ground  of  newly  discovered  evidence,  XXVI,  789. 
*'       not  on  ground  of  error  or  that  claim  unfounded,  XXVI,  739. 
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XVand — eontiniLed. 

"       on  erouDd  of  fraudulent  combination  between  plaintiff  and  co-defendant, 

XXVI.  789. 
"       maj  have  reviewed  on  ground  of,  XXVI,  789. 
"        but  not  for  fraud  in  cauM  of  action,  XXVI,  789. 
"        fraud  practised  on  co-defendant,  XXVI,  789. 
''        fraud  on  settlement  by  executor,  ground  for  opening,  XXVI,  789. 
«        BO  guardian,  XXVI,  789. 

**        in  obtaining  judgment,  as  a  defence  to  suit  in  another  state,  XXVI,  789. 
"        conspiracy  to  use  legal  process,  XXVI,  789. 

**        letters  of  administration  revoked,  if  fraudulently  procured,  XXVI,  772. 
M        though  acts,  until  revoked,  protect  third  persons*,  XXVI,  772. 
"       if  granted  to  competent  person,  not  revoked  on  application  of  one  incom- 
petent at  issuing,  XXVI,  772. 

See  Trade-mark^— Trusts  and  Trustees, 

Frandi,  Statnte  of^  agreement  as  to  sale  of  fixtures,  XXVI,  556. 

XVandnl^nt  Transfer,  brother  properly  purchased  for  sister ;  not  fraudulent 

for  her  to  allow  him  to  occupy,  XXVI,  9. 
See  Husband  and  Wife, 


G. 

Guardian,  settlement  opened  on  ground  of  fraud,  XXVI,  789. 

See  Parent  and  Child, 

Quardian  and  Ward,  when  and  how  far  foreign  guardian  may  sue,  XXVI,  16. 
^  *'       requisites  of  complaint,  XXVI,  16. 

See  Mainteiumce, 

Oovemment.    See  State, 


H. 

Heirs,  how  compelled  to  convey  lands  contracted  by  ancestor.  XXVI,  864. 
"        to  whom  tender  to  be  made,  XXVI,  864. 
*'        when  mortgage  to  be  paid  out  of  lands,  XXVI,  864. 
*<        who  term  includes,  XXVI,  424. 

See  Estoppel, 

Hiuband  and  Wife,  when  resulting  trust,  and  when  not,  husband  paying  for 

property  and  taking  title  in  wife,  XXVI,  9. 

'*  **       property  transferred  by  husband  to  wife,  subsequently 

applied  to  his  debts,  XXVI,  871. 

"  "       husband,  with  wife's  money,  bought  property  which  in- 

creased in  value,  XXVI,  871. 

*<  **       gift  by  husband  to  wife,  when  valid  as  against  creditors, 

XXVI,  371. 

«  «       transfer  direct  to  wife,  XXVI,  871. 

tt  u       though  reserves  right  of  revocation,  this  does  not  pass  to 

assignee  in  bankruptcy,  XXVI,  871. 

<*  ^       how  far  marriage  settlement  valid  as  against  creditors, 

XXVI,  872. 

u  u       property  invested  in  name  of  mistress  to  be  treated  same 

as  if  she  were  wife,  XXVI,  872. 

**  **       alimony  can  only  be  awarded  where  divorce  granted, 

XXVI.  522. 

**  "       alimony  cannot  be  changed,  though  support  of  children 

may  be,  XXVI,  522. 

See  Specific  Performance, 

26  Eng.  Eep.  108 
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I. 

Illegal  Agreements,  property  acquired  under,  cannot  be  recovered  back,  XXVI, 

872. 

Immovables.    See  Assignee — Bankruptcy — lYusts  and  Trustees. 

Income,  when  corpus  invaded  to  make  good  a  deficiency,  XXVI,  686. 

See  Maintenance. 

Initiation.    See  Officers. 

Infant,  payment  to  attorney  of  prochHn  ami  good,  XXVI,  51. 

Injunction,  to  prevent  removal  of  fixtures,  XXVI.  556. 

^  none  in  favor  of  mortgagee  to  restrain  sale,  XXVI,  802. 

«  but  see,  XXVI,  803. 

See  Officers — TVade-mark. 

Insolvency.    See  Bankruptcy. 

Insurance,  if  insurer  does  not  pay,  liable  to  insured,  though  agent  to  collect 
charges  insurance  and  credits  insured,  and  latter  draws  on  him, 
though  not  paid,  XXVI,  47. 
"  custom  to  set  off  insurance  against  broker,  not  good,  XXVI,  47. 

'*  agent  received  draft  of  company  for  loss ;  company  failed  ;  agent 

must  pay,  XXVI,  47. 
See  Set-off. 

International  Law,  bankrupt  changed  domicil  and  acquired  property,  does  it 

pass  to  assignee  of  old  domicil  ?  aXVI,  242. 
«  "    .  effect  of  bankruptcy  in  another  country,  XXVI,  242. 

See  Assignees — Bankruptcy — Executors  and  Adminis- 
trators— Ghinrdian  and  Ward — Beceivers — Trusts 
and  Trustees. 

Intervention,  where  parties  to  one  suit  attempted  to  settle  others  affected  by  it, 

XXVI,  251. 


J. 

Joint  Xjiability.    See  Wrongdoers, 

Judgment.    See  Fraud. 

Jurisdiction,  over  foreign  sovereign,  XXVI,  175. 

See  Appearance — Assignee — Bankruptcy — Executors 
and  Administrators — Fraud — Guardian  and 
Ward—Beceivers —  Truetees. 


L. 

Laches,  none  in  corporation  not  disavowing  act,  if  other  party  controls  corpora- 
tion, XXVI,  339. 

Zjand.    See  Assignee — Bankruptcy — Trusts  and  Trustees. 

Iiandlord  and  Tenant,  legatee  and  executrix  continued  to  occupy,  held  to 

occupy  as  legatee,  XXVI,  90. 
^  **         though  executor  liable,  as  such,  on  covenants  for  rent, 

liable  personally  if  actually  occupies,  XXVI,  90. 
assignee  of  lessor  may  sue  in  own  name,  XXVI,  90. 
assignment  by  lessee  does  not  discharge  him,  XXVI,  90. 
lessee  who  has  not  paid  rent,  cannot  sue  his  assignee, 
XXVI.  91. 
"         principal  not  liable  if  lease  to  agent,  XXVI,  91. 
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Zjandlord  and  TmMnt^continued. 

"  ''         when  privity  between  landlord  and  assignee  of  lessor, 

XXVI,  91. 

''  '^         when  one  holden  as  assignee,  XXVI,  01. 

**  "         when  assignee  only  liable  for  half  of  rent,  XXVi,  91. 

"  **         when  lessor  not  liable,  after  assignment  in  Illinois, 

XXVI,  91. 

**  **         rent  to  be  paid  in  wheat ;  no  title  passes  till  set  apart, 

XXVI,  211. 

"  *'         tenant  erected  building  and  gave  owner  mortgage  for 

moneys  advanced  ;  sub-lessee  agreed  to  pay  mort- 
gage, but  did  not,  in  consequence  of  which  tenant 
lost  his  right  of  renewal ;  his  remedy  against  sub- 
tenant, XXVI,  657. 

•*  "         landlord  axjreed,  if  building  erected,  to  give  two  renew- 

als ;  at  first  agreed  covenants  of  old  lease  to  be  incor- 
porated therein  ;  not  bound  to  give  two  additional 
renewals,  XXVI,  558. 

^  '*         lease  to  be  construed  to  give  effect  to  intention  of  par- 

ties, XXVI,  658. 

*<  **         when  tenant  required  to  produce  person  on  whose  life 

lease  depends.  XXVI,  (K)l. 
See  drops — Fixtures. 

See  Landlord  and  Tenant. 


IiegaMes,  when  held  not  to  be  cumulative,  XXVI,  192. 
«         of  household  furniture,"  XXVI,  462. 
**         wearing  apparel,  XXVI,  462. 
"         when  legatee  may  elect  to  take  lands  instead  of  having  sold  and  take 

money,  XXVI,  607. 
**         when  corpus  invaded  if  income  insufiGicient,  XXVI,  696. 

ZiOgatee,  when  liable  for  rent,  etc.,  XXVI,  90-1. 

Zjevy,  when  notice  of,  necessary  to  perfect,  XXVI,  242. 

ZjOZ  LocL     See  Assignees — Bankruptcy — Executors  and  Administrators  — 

Guardian  and  Ward — International  Laio — Receivers — 
Trusts  and  TVustees. 

lilens,  on  vessels,  when  good  as  against  vessels,  XXVI,  204. 
''       good  as  against  one  with  notice,  though  chattel  mortgage  not  filed, 
XXVI,  204. 

Life.    See  Discovery, 

Life  ZSatate.    See  Corpus — Landlord  and  Tenant. 

LimitationB,  Statute  of^  when  commences  against  attorney's  bill,  XXVI,  62. 

"  "  when  begins,  and  when  runs  against  attorneys,  -XXVI, 

326. 
"  "  can  only  be  raised  by  plea,  XXVI,  486. 


M. 

Maintenance,  when  court  will  not  interfere  with  discretion  of  trustees,  XXVI^ 

690. 
"  when  father  allowed  for  support  of  child,  XXVI,  690. 

'*  when  amount  fixed  by  will,  will  not  be  enlarged  though  meagre, 

XXVI,  690. 
**  guardian  loaned  money  to  mother,  who  agreed  to  charge  for 

support  but  then  refused,  XXVI,  690.  ^^ 

"  when  trustees  not  compelled  to  pay  for  support,  XXVI,  690. 

**  when  part  income  ordered  to  be  applied,  XXVI,  691. 

"  to  be  paid  as  **  needs  it,"  how  much  must  give,  XXVI,  691. 

((  when  part  income  not  ordered  to  be  so  applied,  XXVI,  691. 


u 
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Mallcioos  Prosecntion.    See  Fraud, 

Mandamnii,    See  Offleera, 

Marriage  Settlement,  how  far,  and  when  valid  against  creditora,  XXVI,  374. 

Married  Women,  joining  husband  in  deed  maj  enforce  mortgage,  XXVI,  472. 

Marshalling  Assets,  in  favor  of  purchaser  under  execution  against  mortgagor, 

XXVI,  802. 

Mistake,  if  attorneys  appear  by,  authorized  to  withdraw  it,  XXVI,  50. 

Mortgage.    See  Estoppel— Fixtures— Heir — Notice — Record, 

Motion.    See  Res  adjudicata. 

Municipal  oorporatlon,  may  recover  of  one  whose  negligence  caused  injurr, 

XXVI,  626. 
may  not  incur  expense  for  opposing  passage  of  law, 

XXVI,  648. 
for  lobby  servicee,  XXVI,  648. 
for  celebratinfiT  fourth  of  Julv,  XXVI,  648. 
entertaining  President,  XX V I,  648. 
for  reward,  XXVI,  64». 

to  celebrate  Comwallis's  surrender,  XXVI,  648. 
to  authorize  railway  to  lay  track,  XXVI,  648. 
to  aid  policeman  injured  on  duty,  XXVI,  648. 
bridge  connecting  two  cities,  XXVI,  648. 
to  borrow  fire-arms  to  keep  peace,  XXVI,  648. 
to  defend  actipns  against  officers,  XXN^'I,  648.    ^ 
to  permit  obstructions  of  streets,  XXVI,  648. 
for  rent  oflices  for  officers,  XXVI,  648. 

See  Officers — Wrongdoers. 
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Negligence,  by  an  attorney  in  searching  title,  investing  money,  etc.,  XXVI,  54. 

At    ' 


Name.    See  Trade-maiis, 

!y  in  sea 

See  Accident. 

New  TriaL    See  Fraud. 

Next  of  Kin,  who  includes,  XXVI,  424. 

Notice,  on  grant  or  mortgage  with  covenants  for  title,  after-acquired  title 

and  mortgagee  or  grantee,  after  second  acquired,  bound  by  record  of 
former  conveyance,  XXVI,  472. 
**        possession  by  tenant  is  to  mortgagee  from  owner  as  to  fixtnres,  XXVI, 
656. 

See  Partnership — StoekhMers. 


o. 

Officers,  right  to  compel  associates  to  allow  him  to  act,  XXVI,  892. 
"       when  mandamus  lies,  XXVI,  302. 
*<        not  to  determine  validity  of  title  to  office,  "XXVI,  802. 
<*        clerk  board  supervisors  no  power,  XXVI,  392. 
*^        office  of  mandamus  as  to  compelling  officere  to  recognize  another,  or 

to  restrain  unless  do,  XXVI,  392. 
'*        if  involves  discretion,  mandamus  will  not  lie,  XXVI,  392. 
*'        common  council  judges  of  election,  etc.,  of  members,  XXVI,  892. 
**        injunction  to  restrain  acting  as,  not  proper,  XXVI,  892,  898. 
"        nor  to  restrain  recognizing  another,  XXVI,  392. 
"       nor  to  restrain  election  or  initiation  of  members,  XXVI,  892. 
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Offioen — eanHnued. 

"        certiorari  proper  remedj  to  review  ille^l  election,  XXVI,  898. 

''        and  quo  warranto  to  oast  usurper,  XXvI,  898. 

^        injunction  to  restrain  one  set  of  officers  from  dispossessing  another  set, 

XXVI,  393. 
"        to  prevent  one  officer  from  disturbing  another,  XXVI,  898. 
^        power  citj  to  assume  defence  of  suits  against,  XXVI,  648. 
"        rent  of  offices  for,  XXVI,  648. 


P. 

Parent  and  Child,  if  brother  standing  in  loco  parerUU  to  sister,  purchases  and 

takes  title  in  her,  no  trust  for  him  ;  allowing  afterwards 
to  occupy  does  not  change,  XXVI,  9. 
"  "       court  may  require  bond  for  production  of  child,  XXVI, 

518. 
**  *'       if  limited  divorce  denied,  custody  of  children  cannot  be 

awarded,  XXVI.  618. 

father  legal  custodian,  XXVI,  518,  521. 

and  not  interfered  with  except  for  good  reason,  XXVI, 
518. 

father  not  bound  by  appointment  guardian,  XXVI,  618. 

father  allowed  to  retain  when  his  mother  would  support, 
XXVI,  519. 

welfare  of  child  primary  object,  XXVI,  519. 

if  young,  given  to  mother,  XXVI,  519. 

health  may  justify  giving  to  strangers,  XXVI,  519. 

if  parent  unsuitable,  guardian  appointed,  XXVI,  519. 

mother  given  children  with  right  of  access  by  father, 
XXVI,  519. 

when  court  will  not  compel  father  to  have  child  at  particu- 
lar place  for  mother  to  visit,  XXVI,  519. 

right  of  parent  after  divorce  to  see  children,  XXVI,  519. 

father  obliged  to  support  even  after  divorce,  though  custody 
given  to  wife,  XXVI,  520. 
''        wife  given  divorce,  but  part  children  to  husband ;  they 
given  to  her  if  he  maltreats,  and  he  compelled  to  support, 
XXVI,  620. 

father's  reli^ous  views  to  control,  XXVI,  520. 

though  chilS  fourteen  years  old,  consulted,  XXVI,  520. 

duty  of  court  as  to  religious  instructions,  XXVI,  520-1. 

rights  of  trustee  for  support,  as  against  guardian,  XXVI, 
621. 

may  relinquish  right  to  custody  and  services  to  another, 
XXVI,  521. 

and  not  given  to  parent,  XXVI,  521. 

rights  of  mother  as  against  one  who  has  had  for  six  years, 
XXVI,  521. 

when  parent  held  to  havf  surrendered  right  to  child  to  an- 
other, XXVI,  521. 

rights  of  father  of  illegitimate  child,  XXVI,  521-2. 

mother  of  illegitimate  abandoned,  and  child  apprenticed  by 
asylum ;  mother  sought  to  recover  and  awarded  posses- 
sion, XXVI,  522. 

father  given  custody  ;  mother  abducted,  XXVI,  622. 

mother,  given  children,  moved  for  increase  of  support, 
XXVI,  522. 

See  Maint&nance. 
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Parol  Zhddenoe,  instrament  held  to  transfer  title  and  not  to  be  open  to, 

XXVI,  211. 
"  "        though  unsigned  paper  not,  XXVI,  211. 

Parties.    See  Adverse  Partiee — Intervention — Stockholders — Truite  and  Trui- 

tees. 

Partition.    See  Shenff. 

Partnership,  when,  after  dissolution,  one  partner  may  employ  an  attomery  for 

all,  and  when  not,  XXVI,  50. 

"  one  partner  got  third  person  to  buy  out  copartner  as  for  self, 

XXVI,  72. 

''  partner  chargeable  with  notice  debt  of  old  firm,  charged  to  new, 

XXVI,  152. 

**  and  liable  unless  objects,  XXVI,  152. 

**  presumption  knows  contents  of  books,  may  be  rebutted,  XXVI, 

152. 

**  whole  volumes  of  books  not  to  be  put  in,  but  abstracts  and  sched- 

ules, XXVI,  152. 

"  books  kept  by  clerk,  all  partners  having  access,  XXVI,  152. 

"  books  prima  faeie  evidence,  XXVI,  162. 

"  pass-books  of  bank  to  show  deposits,  XXVI,  152. 

**  how  far  fixtures  owned  by  liable  for  firm  debts,  XXVI,  555. 

**  when  one  committing  wrong  must  bear  burthen  and  cannot  call 

on  other  for  contribution,  XXVI,  625. 
'  See  Stockholders. 

Payment,  if  agent  to  remit,  purchase  bill  on  credit  instead  of  for  money  and 

maker  fail,  not  a  payment,  XXVI,  46. 
*'  when  and  how  far  power  to  sell  gives  power  to  receive  payment, 

XXVI,  48-9. 

See  Attorneys — Principal  and  Agent. 

Performance,  accident  will  not  excuse,  XXVI,  806. 

See  Attorneys. 

Pleading,"^  statute  of  limitations  can  only  be  raised  by  plea,  XXVI,  486. 

Pledge,  notice  of  sale  required,  XXVI,  46. 

"       rights  of  pledgor  and  pledgee,  XXVI,  801. 

"       right  of  pledgee  to  buy  at  own  sale,  XXVI,  801. 

*'       when  instrument  a  pledge  and  not  chattel  mortgage,  XXVI,  801. 

Police  Officer,  effect  of  attaching  money  taken  from  criminal  by,  XXVI,  242. 

Possession,  of  tenant,  notice  to  mortgagor  from  owner  as  to  fixtures,  XXVI, 
556. 

Practice.    See  Bes  adjndieata. 

Presumption,  as  to  when  woman  past  bearing  children,  XXVI,  196. 

^  that  domicil  once  acquired  continues,  not  allowed  to  prevail  when 

effect  would  be  to  make  one  alien  enemy,  XXVI,  242. 
'*  as  to  bankruptcy  in  another  colony,  XXVI,  242. 

See  Appearance — Partnership — Stockholders. 

Principal  and  Agent,  agent  to  sell,  can  sell  only  for  cash,  XXVI,  45. 

cannot  take  check  or  bill,  XXVI,  45. 
so  auctioneer,  XXVI,  45,  46. 
clerk  or  salesman  cannot  deliver  goods  in  payment  of 

employer's  debt,  XXVI.  45. 
if  agent  deliver  goods  without  payment,  employer  may 

sue  purchaser  in  trover,  XXVI,  45. 
so  may  reclaim  goods,  XXVI,  45. 

factor   can  only  sell  in   ordinary  course  of  business, 
XXVI,  45. 
*<        purchaser  gets  no  title  if  gives  agent  check  knowing  to 

use  in  own  business,  XXVI,  45. 
**       principal  indebted  to  agent  authorises  him  to  sell  and 
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Prinoipal  and  Agwat—^nHntted. 

pny  self,  latter  maj  sell  on  credit  but  mast  applj  on 

own  debt,  XXVI,  45. 
agent  authorized  to  collect,  cannot  sell,  XXVI,  45. 
agent  to  sell,  cannot  deliver  in  payment  of  own  debt, 

XXVI,  45. 
owner  may  sue  purchaser  in  trover,  XXVI,  46. 
so  if  agent  trades  for  other  property,  XXVI,  46. 
liability  of  agent  to  principal  no  defence  on  behalf  of 

purchaser,  XXVI,  46. 
**  *'        fact  sanctioned  two  former  trades,  does  not  give  author- 

ity, XXVI,  46. 
**  *'        authority  to  pawn,  does  not  authorize  to  waive  notice  of 

sale,  XXVI,  46. 
^  ^       insurance  agent  cannot  take  property  for    premium, 

XXVI.  46. 
<*  ^       agent    authorized  to   remit  must  purchase  bill  with 

money  and  not  credit ;  if  do  latter,  and  maker  fail,  not 

payment.  XXVI,  46. 
**  **        agent  to  sell,  on  approval  b^  principal,  has  no  power  to 

alter  terms  of  contract,  XXVI,  46. 
«  **        owner  owed  A.  ;  employed  B,  as  auctioneer  to  sell ; 

owner  authorized  A.  to  bid  and  apply  bid  on  debt ; 

did  bid,  and  before  auctioneer  paid  owner,  informed 

him    of  arrangement ;    auctioneer  on  demand  paid 

owner  in  full  and  sued  A.  for  purchase  money  ;  held 

could  not  recover,  XXVI,  46. 
"  "        Agent,  to  receive  payment,  can  only  receive  cash,  XXVI, 

47. 
**  ^        power  of  attorney  to  collect  and  give  satisfaction,  gives 

no    authority    to    release  without   actual    payment, 

XXVI,  47. 
**  ''to  collect  insurance,  adjusted  loss  payable  in  one  month  ; 

charged  insurer  and  credited  insured ;  assured  drew 

on  agent  who  did  not  pay;  may  recover  of  insurer, 

XXVI,  47. 
**  ^        custom  to  set  ofF  insurance  against  broker,  not  valid, 

XXVI,  47. 
"  "        holder  of  note,  if  agent  or  attorney,  can  only  receive 

money,  XXVI,  47. 
tt  «        agent    received    draft    of    insurance    company;    latter 

failed  ;  agent  liable,  XXVI,  47. 
tt  tt        agent  to  collect  cannot  extend  time  of  payment  of  part 

on  payment  balance,  XXVI,  47. 
agent  to  collect  cannot  accept  own  obligation,  XXVI,  47. 
and  this,  though  to  compromise  and  accept  personal 

property  in  satisfaction,  XXVI,  47. 
if  accepts  note  or  bill,  not  payment,  XXVI,  47. 
though  if  constable  takes  promise  of  third  person  which 

is  paid,  valid  as  against  judgment  creditor,  XXVI, 

47. 
**  ''if  factor  delivers  notes  taken  on  sales  to  third  person, 

when  latter  liable  to  owner,  XXVI,  47. 
"  "        power  to  sell  implies  power  to  receive  payment,  unless 

notified  to  contrary,  XXVI,  48. 
"  "        though  not  paid  till  subsequently,  XXVI.  48. 

"  "        if  agent  practically  held  out  as  authorized  to  receive 

payment,  subsequent  payments  to,  good,  XXVI,  48. 
"  "        authority  to  sell  on  credit  does  not  authorize  to  receive 

payment,  XXVI.  48. 
"  "        unless  held  out  to  be  so  authorized,  XXVI,  48. 
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Principal  and  Agent — continued. 

M  M        agent  to  sell  by  sample  has  no  implied  authority  to  re- 

ceive payment,  XXVI,  48. 

*^  <*        to  sell  on  credit  not  authorized  to  subuquently  collect, 

XXVI,  48. 

^  >(        goods  sent  on  order  of  seller's  agent,  and  bill  sent  to 

purchasers,  latter  cannot  pay  to  agent :  purchaser 
bound  to  ascertain  agent's  powers,  XXVI,  48. 

**  **        agent  deposited  money  with  bankers,  who  repaid  it  to 

agent,  XXVI,  48. 

<*  ((       payment  to  agent  good  when  authorized  in  fact,  by  au- 

thority resulting  from  usage  of  trade,  or  from  deal- 
ings between  parties,  XX VI,  40.  ^^ 

"  **        borrower  paid  to  seeming  agent  of  lender,  XXVI,  49. 

'*  ''        limiting  agency  to  particular  business  does  not  make  it 

special,  XXVI,  49. 

"  **        acts  of  general  good,  though  acts  contrary  to  private  in- 

structions, XaVI,  49. 

**         ^  *<        agent  gave  notes  for  cattle  purchased  for  butchering, 

^  **        payment  to  one  who  loaned  money  as  agent  for  another, 

and  who  has  security,  XXVI,  49. 

^  "        payment  to  son  of  agent  not  good,   and    subsequent 

promise  of  agent  to  allow  it,  not  binding  on  principal, 
XXVI.  49. 

^  ^        effect  of  fraudulently  representing  is  agent  when  not, 

XXVI,  71. 

^  ^        agent  had  verbally  sold  land  to  A. ,  B.  went  to  owner 

and  knowing  of,  but  concealing  such  sale,  contracted 
with  him  for  its  purchase,  XaVI,  78. 

«  "        which  liable  for  rent,  XXVI,  91. 

See  Attorney — Ti'vMm  and  Trustees, 
Principal  and  Surety,  right  of  surety  to  be  subrogated  to  preference  of  State 

or  United  States,  XXVI,  265. 

**  **        bow  far  surety  concluded  by  judgment  against  princi- 

pal, XXVI,  788. 
See  Former  Suit— Fraud, 

Probate  Courts.    See  Executors  and  Administrators. 

Production.    See  Discovery,  « 

Public  0£Bcer.    See  Officers, 


Q. 


Quo  Warranto.    See  Officers. 


R. 


Ratification,  director   receiving   benefit    cannot   ratify  for   the   corporation, 

XXVI,  889. 

Real  ZSstate,  do  corporations  take  fee  of  land,  or  only  an  easement?  XXVI,  404. 

See  Assignee — Bankruptcy — Trusts  and  Trustees, 

Receivers,  foreign  may  sue,  XXVI,  15. 

^  requisites  of  complaint,  XXVI,  16. 

"  if  title  once  vested  by  law  of  place  where  property  situated,  not 

divested  by  law  of  another  state,  though  taken  there,  XXVI,  16. 
**  if  directors  waste  assets,  receiver  may  recover  of  them,  XXVI,  578. 

^  how  far  surety  bound  by  adjudication  against,  XXVI,  788. 
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Record,  on  grant,  mortgage  witb  covenants  for  title,  after  acquired  title 
passes,  and  mortgagee  or  grantee  after  second  acquired,  bound  bj 
record  of  former  convejance,  XXVI,  472. 

Rent,  wben  trustee,  assijniee,  executors,  administrators,  etc.,  liable  for,  and 
when  not,  XXVl,  90-1. 

See  Landlord  and  Tenant. 

Replevin,  property  perished  pending,  XXVI,  807. 

(<  by  mortgagor  who  did  not  keep  tender  good,  XXVI,  801. 

**  by  mortgagee  after  levy,  against  mortgagor  by  officer,  XXVI,  802. 

•<  against  officer,  XXVI,  802. 

"  where,  to  become  due  on  levy,  XXVI,  802. 

**  damages  of  mortgagee  in  replevin,  XXVI,  802. 

Res  acyndioata,  administrator  in  one  state  sued  upon  a  judgment  in  another 

state  against  another  representative,  XXVl,  12. 

**  when  and  how  far  motion  is,  when  and  how  a  motion  may 

be  renewed,  XXVI,  101-3. 

**  clerk  must,  until  corrected,  tax  costs  according  to  order, 

though  clearly  wrong,  XXVI,  102. 

*<  when  appeal  precludes  availing  of  leave  to  renew  a  motion, 

XXVI,  102. 

*^  binding,  though  no  order  entered,  XXVI,  102. 

^  when  may  be  renewed  on  different  state  of  facts,  or  by  sup- 

plying defects,  XXVI,  102. 

**  if  favor  denied,  no  bar  to  moving  as  matter  of  right,  XXVI, 

102-8. 

^  motion  not  usually  res  adjudieata  as  to  a  suit,  XXVI,  108. 

«  when  is,  XXVI,  103. 

**  when  order  should  not  assume  to  prevent  suit,  XXVI,  103. 

"  father  not  barred  by  appointment  of  guardian,  XXVI,  618. 

See  ExecutoTH  and  AdminUtrcUor^ — Former  Suit-— Fraud. 

Ref  geatss,  pass-books  of  bank  as,  XXVI,  152. 

Reanlting  Trusts,  when  one,  and  when  not,  from  one  person  paying  for  prop- 
erty, and  taking  title  in  another,  XXVI,  9. 

Revocation,  right  of  does  not  pass  to  assignee,  XXVI,  871. 

Reward,  power  of  municipal  corporation  to  offer,  XXVI,  6^. 


s. 

Sale,  agent  authorized  to  collect  cannot  sell,  XXVI,  45. 
M     on  condition  title  to  remain  in  seller  until  paid  for,  XXVI,  210-211. 

**  .  instrument  held  to  be  transfer  of  title,  and  not  conditional  sale,  XXVI, 

211. 

<(  though  unsigned  paper  not,  XXVI,  211. 

**  held,  title  passed  under  arrangement,  XXVI,  211. 

"  rent  to  be  paid  in  wheat,  no  title  passes  till  set  apart,  XXVI,  211. 
**     conditional,  title  does  not  pass,  XXVI,  587. 

(^  even  as  against  bona  fide  purchaser,  XXVI,  587. 

*^  and  under  Missouri  statute,  though  not  recorded,  XXVI,  537. 

**  see  where  chareed  in  favor  bona  fide  purchaser,  XXVI,  537. 

*'  to  be  purchased  or  sold  on  owner's  account,  XXVI,  537. 

**  damages  full  value  property,  though  part  paid,  XXVI,  587. 

Satia&otion,  when  not  set  aside  on  compromise  by  attorneys,  XXVI,  50. 

Schools,  teacher  may  recover,  though  no  school  from  small- pox,  XXVI,  807. 

Set-ofl^  bidder  at  auction,  when  may  against  owner,  though  auctioneer  pays 
owner  and  sues  for  purchase  money,  XXVI,  46. 
**       when  depositor  may  set  off  against  claim  by  bank  or  receiver,  etc., 
XXVI,  140-2. 
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Bet-oS-— continued. 

"       when  bank  maj  against  depositor,  XXVI,  140-2. 

"        owner  of  paid  up  policy  cannot  against  mortgage  to  insoWent  iosaranoe 

company,  XXVI,  883. 
"       depositor  in  savings  bank  against  mortgage  for  money  loaned,  XXVI, 

"       insured  after  loss  against  premium,  XXVI,  888. 

"       stockholder  when  sued  on  statutory  liability,  may  set  off  what  has  pud 

for  company,  XXVI,  383. 
**       executrix  suing  claim  due  after  testator's  death,  debtor  cannot  set  off 

claim  then  due,  XXVI,  383. 
*^       otherwise  as  to  money  to  pay  funeral  expenses,  XXVI,  883. 

See  Principal  and  Agent. 

Sewers.    See  Wrongdoers. 

Sheriff,  if  lets  attorney  take  moneys  on  partition  sale,  liable,  XXVI,  51. 

Sickness.    See  Accident. 

Sovereign,  jurisdiction  over  foreign,  XXVI,  175. 

Specific  Performance,  not  decreed  with  abatement  for  dower,  if  wife  refuses 

to  join.  XXVI,  24. 

State,  when  entitled  to  preference  over  other  creditors,  XXVI,  265. 
"       how  far  liable  for  costs,  XXVI,  265. 
"       liability  to  suit.  XXVI,  265. 
"       may  appear  and  consent  to  litigate,  XXVI,  265. 
"       liability  to  counterclaim,  XXVI,  265. 
"       grantee  of  state  may  be  sued,  XXVI,  265. 

SUy,  of  one  action  till  others  tried,  XXVI,  24d-251. 

Stenographer,  when  expense  of  notes  of  cannot  be  taxed,  XXVI,  268. 

Stockholders,  right  of  foreign  representative  to  transfer  stock,  XXVI,  16. 
"  how  far  those  of  other  states  may,  XXVI,  16. 

'*  chargeable  with  notice  of  entries  in  books,  and  true  meaning, 

XXVI.  151. 
"  so  with  fraud  perpetrated  on  him  and  on  company,  and  when 

must  repudiate,  XXVI,  151. 
**  books,  corporation  competent  to  show  who  stockholders,  and  for 

how  much,  XXVI,  152. 
^  books  of  bank  as  against  officer  charged  with  embezzlement, 

XXVI,  152. 
*'  but  not  to  show  debt  of  one  sued  as  stockholder,  XXVI,  158. 

«*  when  may  sue,  XXVI,  338. 

*<  must  sue  for  benefit  of  all,  and  not  for  individual   damages, 

XXVI,  338. 
«  when  cannot  appeal,  XXVI,  838. 

"  how  must  get  into  suit  against  the  corporation,  XXVI.  388. 

**  stock  given  to  director,  when  transfer  invalid,  XXVI.  888. 

"  such  director  could  not  ratify  for  the  corporation,  XXVI,  889. 

^  not  laches  against  corporation  for  not  prosecuting  director,  if  he 

.    controlled  corporation,  XXVI,  839. 
(<  if  creditor  sues  on  behalf  of  self  and  others,  may  disoontinne, 

XXVI,  339. 

See  Officers — Partnership— Set-ojf—TruMU  and  Trustees. 

Subrogation,  of  creditor  to  rights  of  State  or  United  Sutes,  XXVI,  265. 

Supervisors.    See  Officers. 

Supplementary  Proceedings,  attorney  has  authority  to  commence,  XXVI,  53. 

"  "  but  not  if  client  die,  XXVI,  52. 

Surplus  Moneys.    See  Sheriff, 

Surrogates.    See  Skcecutors  and  Administrators. 
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T. 

Title,  bill  of  goods  held  to  transfer  and  not  to  be  open  to  parol  endence, 
XXVI.  211. 
'*      thoagli  unsigned  paper  not,  XXVI,  211. 

"      rent  to  be  paid  in  wheat,  none  passes  till  set  apart,  XXVI,  211. 
<'      do  corporations  take  fee  of  land,  or  only  an  easement?  XXVI,  404. 

Torts.    See  Wrongdoers. 

Trade-mark,  what  necessary  to  make,  XXVI,  846. 

"  may  use  own  name  or  name  of  mill,  XXVI,  346. 

<*  what  necessary  to  enable  to  restrain  use  of,  XXVI,  346. 

*'  though  may  use  own  name,  must  not  do  so  so  as  to  deceive, 

XaVI    346. 
**  test  in  such  cases,  XXVI,  346. 

"  what  sufficient  deception,  XXVI,  346. 

"  numerical  character  k,  XXVI,  346. 

**  one  selling  use  of  name  cannot  afterwards  use  it  to  vendee's 

prejudice,  XXVI,  347. 
"  merely  selling  place  of  business,  sale  of  trade  mark,  XXVI,  847. 

'*  will  not  be  protected  if  any  fraud  in  use  of,  XXVI,  847. 

Trespass,  if  officer  guilty  of  irregularity  making  him  trespasser  ab  initio,  and 
party  or  attorney  do  not  know  thereof,  not  liable  for  directing  him 
to  proceed,  XXVI,  54. 
^         if  amanee  authorized  to  use  assignor's  name,  latter  only  liable  for 
legal  proceedings,  and  not  for  improper,  XXVI,  54. 
See  Wrongdoers. 

Trespasser,  putting  on  building,  loses  it,  XXVI,  555. 

See  Wrongdoers. 

Trover,  lies  against  purchaser  from  agent  when  does  not  pay  on  delivery, 
XXVI,  45. 
"         so  agent  delivered  in  pavment  own  debt,  XXVI,  46. 
"         so  if  agent  trades  for  other  property,  XXVI,  46. 

Tmsts  and  Trostees,  when  resulting,  and  when  not,  from  one  person  paying 

consideration  and  taking  title  in  another,  XXVI,  9. 
foreign  may  sue,  XXVI,  15. 
requisites  of  complaint,  XXVI,  16. 
if  widow  invests  assets  in  another  state,  courts  of  ad- 
ministrator's domicil  may  compel  her  to  convey  to  ad- 
ministrator, XXVI,  17. 
"  "         president  of  corporation  made  false  statement  to  stock- 

holder as  to  chances  for  sale  of  stock,  XXVI,  72. 
when  trustees  liable  for  rent  and  when  not,  XXVI,  90-1. 
removal  and  appointment  of  new,  XXVI,  477. 
who  to  move  to  appoint  new,  XXVI,  477. 
if  trustee  holds  legal  title,  passes  to  heirs,  XXVI,  477. 
court  will  appoint  new,  but  will  not  order  fund  paid  to 

cestvi  que  trust,  XXVI,  477. 
when  new  appointed  on  petition  without  bill,  XXVI,  477. 
when  new  appointed  on  breach  of  trust,  XXVI,  477. 
two  appointed  and  one  died,  new  one  appointed  and  sur- 
vivor to  convey  to  him,  XXVI,  477. 
"  **         power  to  appoint  new  trustees  does  not  authorize  new 

executors.  XXVI,  478. 
«  "         old  trustee  liable  to  new  for  improper  investment,  though 

new  accepts  illegal  security,  XXVI,  478. 
"  "         directors  sustain  relation  of  trustees,  XXVI,  573. 

u  «         if  waste  assets,  receiver  may  recover  of,  XXVI,  578. 
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^rasts  and  Tnuteei — continued. 

they  cannot  purchase,  XXVI,  573. 

assets  regarded  in  trust  for  creditors,  XXVI,  573. 

directors  cannot  obtain  undue  advantage,  XXVI,  573. 

if  do,  action  set  aside  as  fraud,  XXVI,  573. 

president  is  trustee,  XXVI,  578. 

effect  of  his  purchasing  judgment  against  the  corpora- 
tion, and  trying  to  sell,  XXVI,  573. 

purchased  mining  claim,  to  be  used  for  benefit  of  com- 
pany, then  refused  to  convey,  XXVI,  573. 

agent  sold  nominally,  and  then  purchased,  XXVI,  574. 

corporation  contracted  with  A.,  who  immediately  as- 
signed to  its  president,  XXVI,  574. 

proceeds  trust  property  may  be  followed,  XXVI,  574 

used  in  firm  business,  XXVI,  574. 

may  follow  proceeds  of  execution  sale,  XXVI,  574. 

purchaser  on  own  execution  not  bona  fide,  XXVI,  574 

if  fund  cannot  be  identified  cannot  be  followed,  XXVI, 
574 

attorney,  even  after  relation  ceases,  cannot  take  advan- 
ta^  of  knowledge,  XXVI,  574 

purchase  by,  at  judicial  sale,  XXVI,  675.    ,^^ 

ascertaining  defect,  got  friend  to  purchase,  XXVI,  575. 

who  draws  will,  not  procluded  from  purchasing  on  tax 
sale,  XXVI,  575. 

purchased  at  judicial  sale,  XXVI,  575. 

when  agent  may  sub-purchase,  XXVI,  575. 

when  courts  wUl  control  discretion,  and  when  not, 
XXVI,  690. 
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Ultra  Vires.    See  Municipal  CorporaHoni, 
UnitMl  StatM.    See  8t(Ue. 
Usage.    See  Custom, 


V. 

Vendor's  lien,  two  pieces  of  land,  one  conveyed  to  vendee  and  another  to  pur- 
chaser from  him,  deficiency  against  latter,  XXVI,  364 

Vendor  and  Vendee.    See  Crop^-'-Fixtv/rea — Hdrs — Trade-mcvrk. 


y  W. 

Waiver,  when  appeal  precludes  taking  advantage  of  leave  to  renew  a  motion, 
XXVI,  102. 

Warranty.    See  Estoppel. 

Water  and  WaterGonraea,  no  defence  that  others   contributed    to  injury, 

XXVI,  808. 
"  M  dam  would  not  injnre  at  ordinary  flow,  but  would 

at  greater,  XXVI,  808. 
See  Wrongdoers. 

Widow,  when  included  in  word  "  heirs,"  XXVI,  424. 
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Wills,  legacies  of,  hoasehold  furniture,  XXVI,  462. 
"      of  wearing  apparel,  XXVI,  462. 

**      words  to  Im)  taken  in  ordinary  legal  signification,  XXVI,  462. 

See  Children, 

Witness,  how  far  liable  on  ground  his  testimony  was  perjury,  XXVI,  788. 

Words,  to  be  taken  in  ordinary  l^al  signification,  XXVI,  462. 
«        "household  furniture,"  XXVI,  462. 
«        "  wearing  apparel,"  XXVI,  462. 
^        "  children,"  when  means  legitimate,  and  when  illegitimate,  XXVI,  644. 

Work  and  labor,  teacher  may  recover  though  no  school  because  of  small-pox, 

XXVI,  807. 

Wrongdeers,  fact  that  another  contributes  to  wrong,  no  defence,  XXVI,  806. 

^  dam  did  not  obstruct  water  at  its  natural  flow,  but  used  more, 

XXVI,  808. 

^  damages  where  two  contributed  to  stream  of  water  doing  in- 

jury, XXVI,  808. 

*^  others  sold  liquors  which  contributed  to  the  injury,  Xa Vi,  808. 

**  different  parties  contributed  to  pollute  stream,  XXVI,  808. 

"  city's  sewer  obstructed  by  individual,  XXVI,  806. 

'*  if  sewer  properly  constructed,  not  liable  for  injury,  XXVI,  809. 

'*  two  contributing  not  jointly  liable,  XXVI,  800. 

^  owners  of  two  dogs  not  jointly  liable,  XXVI,  809. 

<*  but  are  separately,  XXVI,  809. 

'*  damages  in  such  case,  or  where  cows  of  different  owners  tres- 

pass, XXVI,  809. 

«  if  puts  on  building  loses  it,  XXVI,  555. 

*<  when  one  partner,  who  is  wrongdoer,  cannot  call  on  other  for 

contribution,  XXVI,  625. 

^  when  one  must  indemnity  another  who  innocently  becomes, 

XXVI,  626. 

"  when  cannot  recover  costs,  XXVI,  626.  

^  city  not,  with  contractor  who  fails  to  do  duty,  XXVI,  626. 
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